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CENTRAL  CRIMINAL  COURT, 

May  29,  1852. 

(Before  Lobd  Campbell,  C^J.,  Jebvis,  C. J.,  Pollock,  C.B., 

COLEBIDOE,   J.,   CbESSWELL,    J.,    EbLS,  J.,   TaLFOUBD,   J., 

and  Cbompton,  J.) 

Reg.  v.  Ion.  (a) 

Forgery —  Uttering^^Receipt — Etndenee. 

A,  applied  to  B,  to  lend  him  money ^  and  gave  him  the  name  of  the  drfen^ 
dant  as  a  surety.  B,  went  to  the  defendanty  and,  to  satisfy  himself  of 
his  respectabUiiyy  ashed  to  see  his  receipts  for  rent  and  taxes.  The 
defendant  placed  in  the  hands  of  B.,  for  his  inspection^  three  documents 
purporting  to  be  receipts  for  poor  rates^  with  the  intent  to  induce  B. 
to  advance  money  to  A.  One  of  these  receipts  was  forged.  B.  in-* 
spected  the  documents  and  then  returned  them  to  the  defendant : 

Hddy  that  the  defendant  might  be  convicted  within  the  II  Geo.  4  ^ 
1  fFilL  4,  c.  66,  s.  10,  of  uttering  a  forged  receipt,  and  that,  for  the 
purpose  of  rendering  him  liable,  it  was  not  necessary  that  the  receipt 
should  be  used  to  get  credit  upon  it  by  its  operating  as  a  receipt,  but 
that  it  was  sufficient  if  he  used  it  fraudulently  to  obtain  money  by  means 
ofit: 

Held,  also,  that  it  was  immaterial  whether  the  money  to  be  obtained  by 
means  of  it  wets  for  himself  or  for  any  other  person. 

THE  following  case  was  stated  by  the  Recorder  of  London  for 
the  consideration  of  the  judges : 
At  a  Sessions  of  Oyer  and  Terminer  and  Gaol  Delivery,  holden 
for  the  jurisdiction  of  the  Central  Criminal  Court  in  December,1851, 
William  Ion  was  tried  before  me  upon  an  indictment  for  feloniously 
uttering,  disposing  of,  and  putting  off  a  forged  receipt  for  2L  4s., 
knowing,  &c.,  with  intent  to  de&aud.     It  appeared  in  evidence 

(o)  Reported  hj  B.  C.  Robinson,  Esq.,  Barrister-at-Law 
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Beo.       that  the  prosecutor,  James  Dwyer,  was  a  money  lender,  that  one 
^         James  Gillard  had  applied  to  him  for  a  loan  of  money,  and  had  pro- 

1        posed  the  prisoner  as  a  surety  for  the  amount ;  that,  thereupon,  the 

1852.       prosecutor  proceeded  to  the  house  of  the  prisoner  for  the  purpose  of 
„        _    satisfying  himself  as  to  the  prisoner's  responsibility,  and,  with  this 
imermg^    objcct,  required  the  production  of  the  pnsoner's  receipts  in  respect 
Evidence,     of  that  housc ;  that  the  prisoner,  with  a  view  to  causing  the  money 
to  be  advanced  to  Gillard,  who  was  found  to  be  a  man  of  no  respon- 
sibility, upon  their  joint  security  produced  to  Dwyer,  and  placed 
in  his  hands  (but  for  the  purpose  of  inspection  only),  three  docu- 
ments purporting  to  be  receipts  for  poor  rates  in  respect  of  the  said 
house,  one  of  which  was  the  forged  receipt  in  question*    The 
prosecutor    inspected  these  documents,  the  prisoner  remaining 
present  duriug  such  inspection.     He  then  received  back  the  docu- 
ments from  the  prosecutor,  and  placed  them  upon  a  bill  file.     The 
foregoing  facts  comprised  the  uttering,  disposing  of,  and  putting 
off  mentioned  in  the  indictment. 

It  was  objected  upon  the  trial  that  these  facts  did  not  amount  to 
an  uttering,  disposing  of,  or  putting  off  sufficient  to  support  the 
indictment.  I,  however,  ruled  the  contraryr;  and,  as  the  other 
necessary  facts  were  proved  to  the  satisfaction  of  the  jury,  they 
found  the  prisoner  **  guilty."  The  jury  also  found,  expressly  in 
answer  to  a  question  put  to  them  by  me,  that  the  prisoner  placed 
the  receipts  in  the  hands  of  the  prosecutor  for  the  purpose  of  frau- 
dulently mducing  him  to  advance  the  money  to  Gillsurd.  Considering 
it  doubtful  whether  I  was  correct  in  my  ruling,  I  have  postpon^ 
judmient  upon  the  indictment,  and  committed  the  prisoner  to  the 
gad  of  Newgate  in  order  that  your  lordships'  opinion  and  decision 
might  be  taken  upon  a  case  to  be  stated  ;  and  the  foregoing  is  the 
case  upon  which  your  lordships'  decision  is  requested. 

This  case  had  been  previously  aimied,  on  the  24th  January, 
before  Jervis,  C.  J.,  Aldersoa,  B.,  Coleridge,  J.,  Wightman,  J., 
and  Cresswell,  J.,  but  they  having  expressea  a  wish  that  it  should 
be  re-discussed, — 

Metcalfe,  for  the  prisoner,  now  contended  that  the  conviction 
could  not  be  sustained.  There  was  no  uttering,  disposing  of,  and 
putting  off  within  the  meaning  of  11  Geo.  4  &  1  Will.  4,  c.  66y 
s.  10.  The  merely  putting  a  document  in  the  hands  of  a  person 
for  the  purpose  of  mspection,  was  clearly  neither  a  disposing  of, 
nor  a  puttmg  off:  (A  v.  Woolridge,  1  Leach,  344  ;  R.  v.  Varley, 
2  W.  fel.  682.)  With  respect  to  an  uttering  there  must  be  an  in- 
tent to  put  the  instrument  or  coin  into  circulation :  {R.  v.  Harris, 
7  C.  &  P.  428.)  There  it  was  held  that  the  engraving  of  a  foiged 
note,  given  to  a  person  as  a  specimen  of  skill,  could  not  be  thereby 
taken  to  be^  uttered.  R.  v.  WaveJl  (1  M.  C.  C.  224),  established 
the  same  principle. 

Alderson,  b. — I  do  not  see  how  you  can  utter  a  receipt  except 
by  showing  it  and  declaring  that  it  is  one.  It  is  not  like  coin  or 
a  bank  note,  which  must  be  transferred  to  become  available.  A 
receipt  is  never  intended  to  be  parted  with  or  transferred. 
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Mdeaffe. — ^In  Webster's  Dictionary  the  word  '^ntt^"  isde^       Bbo. 
fined  to  be  '^ to  put  or  send  into  circulation;^  in  Bichardson's        ^' 
Dictionary  it    is  ''to  put  forth."     To  constitute    a  sufficient 
uttering,  there  must  be  an  intention  to  obtain  money  or  credit  upon       isfia. 

the  instrument  itself.    It  cannot  be  pretended  here  that  the  money       

was  advanced  upon  tiiis  document  operating  as  a  receipt.  It  was  mSrS^ 
shown  for  a  collateral  purpose^  viz.,  to  induce  a  behef  that  the  Evidence, 
defendant  was  a  respectable  and  responsible  person :  it  was  strictiy 
to  raise  the  character  of  the  defendiEint  in  tne  mind  of  the  prose- 
cutor^ and  not  for  the  purpose  of  directly  obtaining  money.  In 
JReg.  y.  Shvhard  fB.  &  B.  2OO5)  the  prisoner  was  indicted  under 
13  Gee.  3»  c.  79^  for  uttering  a  forged  promissory  note ;  and  ihe 
evidence  was  that,  in  order  to  persuade  an  innkeeper  that  he  was 
a  man  of  substance,  he  showed  him  a  pocket-book  containing  notes 
which  were  forged,  and  delivered  it  to  him  to  take  care  of,  and  it 
was  held  that  this  was  not  sufficient  as  an  uttering  with  intent  to 
defraud,  since  there  was  no  intention  to  get  money  or  credit  upon 
the  notes.  In  Reg.  y.  Badford{l  Den.  0.0.69;  S.O.  1  0.&K 
707),  an  alleged  receipt  was  produced  to  a  person  who  came  to 
receive  the  amount  which  was  the  subject-matter  of  it,  and  this  was 
held  evidence  of  an  uttering  with  intent ;  but  there,  by  the  produc- 
tion of  the  instrument,  the  person  producing  it  intended  to  get 
credit  upon  the  instrument  itself,  by  its  operating  as  a  receipt. 
That  case  differs  in  all  essential  particulars  from  this,  in  which  there 
is  no  necessary  connection  between  a  receipt  for  rates  and  the 
advance  of  money  to  a  third  person. 

Parry f  for  the  prosecution. — To  represent  a  forged  instrument  to 
be  genuine,  by  producing  it  with  intent  to  defraud,  is  an  uttering 
wil£in  the  meaning  of  the  statute.  The  intent  to  defraud  is  a  pre- 
sumption of  law  wherever  the  facts  are  such  that  the  natural 
consequence  would  be  that  a  person  would  be  defrauded.  But 
here  the  intent  to  defraud  is  clear,  and  is  found  by  the  jury. 
Whether  the  money  is  to  be  obtained  for  the  defendant  himself  or 
for  any  other  person,  is  quite  immaterial:  it  is  sufficient  that  the 
prisoner  intended  that  the  prosecutor  should  part  with  money  in 
consequence  of  the  act  which  he  committed.  Reg.  v.  Stinkard  is 
quite  distinguishable  from  this  case.  There  the  foiged  notes  were 
produced  out  of  mere  bravado.  It  could  scarcely  be  said  that  they 
were  uttered,  and  there  seems  to  have  been  no  specific  intent  to 
obtun  either  money  or  credit.  (He  quoted  R.  v.  Birkett^'EL  &  B.  86 ; 
R.  V.  Cook,  8  0.  &  P.  582;  and  R.  v.  Webk,  2  Den.  0.  0.  78; 
S.C.,20L.  J.lOl,  M.O.) 

Mdcalfe  replied.  Cur.  adv.  vuU. 

Lord  Oahfbell,  0  J".,  in  givmg  judgment. — ^We  are  of  opinion 
tiiat  this  conviction  ou^ht  to  be  affirmed.  Upon  consideration, 
there  appears  to  us  to  have  been  an  uttering  of  a  forged  receipt 
within  the  meanmg  of  the  11  Geo.  4  &  1  Will  4,  c  66,  s.  10. 
IT  it  had  been  used  in  the  manner  stated,  for  the  direct  purpose  of 
guning  credit  for  the  payment  which  it  purports  to  vouch^  there 
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Reo.  can  be  no  doubt,  since  the  case  otJUg.  v.  Radford^  that  there  would 
^^^  have  been  a  sufficient  uttering.  But  the  prisoner's  counsel  con- 
_Ll  tended  that  there  cannot  be  an  uttering  of  a  forged  receipt  unless 
I852«  it  be  used  directly  to  get  credit  upon  it  by  its  operating  as  a  receipt, 
^  __  so  that  the  merely  using  this  receipt  for  the  purpose  proved — to 
mu^wg-^  induce  a  belief  tbat  he  had  paid  the  money,  and,  therefore,  was  a 
Eridetux,  man  of  substaucc, — did  not  amount  to  an  uttering  within  this  act 
of  Parliament  Reff.  v.  Shukard^  which  was  mainly  relied  on  for  that 
distinction,  does  not  seem  to  us  to  support  it.  That  case  is  entitled 
to  the  highest  respect,  and  on  similar  facts  we  shall  submit  to  its 
authority ;  but  the  learned  judges  there  did  not  proceed  upon  the 
distinction  that  to  make  the  using  of  a  forged  instrument  ^  felo- 
nious uttering,  the  intention  of  tiie  prisoner  must  be  to  get  credit 
upon  it  by  making  it  operate  as  such.  They  appear  to  have 
thought  that  there  the  evidence  was  not  sufficient  to  show  an 
intention  in  the  prisoner  to  induce  the  prosecutor  to  advance  any- 
thing or  to  obtain  credit  uj)on  it  The  doctrine  supposed  to  be 
established  by  that  decision  is  that,  in  order  to  make  it  an  uttering, 
it  should  be  parted  with,  or  tendered,  or  used  in  some  way  to  get 
money  or  credit  upon  it  The  words  **upon  it**  we  consider  as 
equivalent  to  **  by  means  of  it ;"  otherwise  there  could  hardly  be  an 
uttering  of  Court  Bolls  and  other  instruments  enumerated  in  the 
statute.  In  the  present  case  it  is  expressly  found  that  the  prisoner 
placed  the  receipt  in  the  hands  of  the  prosecutor  for  the  purpose  of 
fraudulently  inducing  him  to  advance  the  money  to  GiUard.  This 
was  a  using  of  the  forged  receipt  to  get  money  upon  it,  or  by  means 
of  it,  as  much  as  if  the  prisoner  himself  had  been  the  borrower  of 
the  money,  and  the  receipt  had  purported  that  he  had  pud  his 
rates,  and  the  prosecutor  had  thereupon  advanced  him  a  sum  of 
money  and  had  been  cheated  out  of  that  money  by  him.  We, 
therefore,  think  the  conviction  was  right,  according  to  the  decided 
cases,  and,  therefore,  that  it  should  be  affirmed. 

Conviction  affirmed. 
Parry  for  the  prosecution. 
Metcalfe  for  the  prisoner. 
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JuNB  Session^  1852. 

June  18. 

(Before  the  Common  Serjeant.) 

Reg.  p.  James^  (a) 

IVaeiie^^  WUne$s  ffMng  evidence  without  being  sworn. 

On  an  indietment  for  felony j  after  the  jury  had  delivered  a  verdiet  of 
guiltyy  ii  wcu  discovered  that  one  of  the  witnesses  for  the  prosecution 
had  given  his  evidence  without  having  been  previously  sworn, 

HMj  that  the  proper  course  to  pursue  was,  to  direct  the  jury  to  recon' 
»der  the  case,  dismissing  from  their  minds  the  evidence  of  that  parti' 
cular  witness, 

THE  prisoner  was  indicted  for  larceny^  and  the  jury  returned 
a  verdict  of  guilty.  It  was  then  discovered  that  one  of  the 
witnesses  for  the  prosecution  had  given  his  evidence  without 
having  been  previously  sworn. 

The  Common  Serjeant^  after  having  consul  ted  one  of  the  learned 
judges  in  the  adjoining  courts  stated  that  the  proper  course  to 
pursue  was  to  direct  the  jury  again  to  deliberate  upon  the  case, 
and  entirely  to  dismiss  from  their  consideration  the  evidence  thai 
had  been  given  by  the  unsworn  witness. 

The  jury  again  found  the  prisoner  guilty. 

(a)  Reported  hj  B.  C.  BoBuraov,  Esq.,  B«TTuter-al-Law. 
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COURT  OP  CRIMINAL  APPEAL. 

(Before  Lepboy,  C.  J.,   Monahan,   C.  J.,    Crampton,  J.. 
MooBE,  J.,  and  Gbeeke,  B.) 

Reg.  v.  John  AHEABNE.(a) 

PrcLcHce — Conspiracy  to  murder — Trial  of  one  conspirator  separate^ — 

Judgment. 

One  of  several  prisoners  indicted  for  a  conspiracy  may  be  tried  separatefy^ 
andy  upon  contnction^  judgment  may  be  passed  on  Aun,  although  the 
others,  who  have  appeared  and  pleaded,  have  not  been  tried.  Bex  v. 
Cook  and  Others  approved  of,  and  the  principle  of  that  case  applied  to 
the  present  case. 

Where  three  prisoners  have  been  jointly  indicted  for  a  conspiracy  to 
murder,  and  severally  pleaded  not  guilty,  but  have  severed  in  their 
challenges,  and  the  Crown  has,  consequently,  proceeded  to  try  one  of 
such  prisoners: 

Held,  that,  upon  conviction  of  such  prisoner,  judgment  must  follow, 
although  the  others  have  not  been  tried,  and  that  die  possibility  of  the 
other  prisoners  being  found  not  guilty  {although  such  a  verdict  would 
be  a  ground  for  reversing  the  judgment),  is  not  a  sufficient  reason  for 
holding  such  judgment,  andaU  the  legal  consequences  of  such  conviction 
of  such  prisoner,  irregular. 

THE  following  case  was  stated  by  Mr,  Justice  Moore^  for  the 
opinion  of  the  court : — 

**  The  prisoner,  John  Aheame,  was  tried  and  convicted  before 
me,  at  the  Waterford  Assizes,  on  a  charge  of  conspiring  to  murder 
one  James  Troy,  and  which  murder  was  effected  on  the  27th  day 
of  October  last.  The  indictment  charged  that  the  prisoner,  John 
Aiieame,  Maurice  Aheame,  and  Patrick  Power  conspired  with 
each  other,  and  with  others  unknown,  to  murder  the  said  James 
Troy. 

*^  The  three  prisoners  named  in  that  indictment  were  in  custody, 
and  were  arraigned,  and  severally  pleaded  not  guilty ;  but,  having 
refused  to  join  in  their  challenges,  the  counsel  for  the  Crown  said 
they  would  first  put  the  prisoner,  John  Aheame,  on  his  trial,  and 
he  was  accordingly  given  in  charge  to  the  jury  sworn  to  try  hun. 

(a)  Beported  hj  P.  J.  M^Kshna,  Esq.,  BazrUter-at-Law. 


CBIMINAL   LAW  CASES.  7 

**  The  evidence  given  on  the  part  of  the  Crown  tended  to  affect       Bko. 
the  prisoner  John,  and  also  the  other  two  prisoners  named  in  the  ^' 

indictment,  and  made  a  case  to  go  to  the  jury  as  to  a  conspiracy        ** 

by  the  three,  but  there  was  no  evidence  to  show  that  any  other  1852. 
person  besides  those  named  in  the  indictment  was  engaged  in  the  — r 
aU^  conspiracy.  cJ!^S^ 

^*  xhe  jury  having  found  the  prisoner,  John  Aheame,  to  be  JudgmmL 
ffuilty,  he  was  brou^t  up  for  judgment  on  the  foUowinp  day,  and 
Mr.  Curtis,  the  senior  counsel  for  the  prisoner,  then  objected  that 
the  prisoner,  on  the  above  state  of  facts,  could  not  by  law  have 
been  tried  alone  for  the  conspiracy,  but  that  the  other  two  per- 
sons named  in  the  indictment  oeing  amenable,  and  having  pleaded, 
should  have  been  tried  along  along  with  him,  I  took  a  note  of  the 
objection,  and  passed  the  usual  sentence. 

''Since  the  trial,  Mr.  Curtis  and  Mr.  Francis  Mei^her^  the 
other  counsel  for  the  prisoner,  certified  it  to  me  as  then:  opinion 
that  the  objection  made  was  a  serious  one,  and  ought  to  be  sub- 
mitted to  the  Court  of  Criminal  AppeaL 

''BiCHABD  MOOBB." 

•'2nd  April,  1852." 

Curtis  and  jF.  Meagher,  for  the  prisoner. — Jud^ent  here  was 
irr^ular,  as  the  prisoner  was  found  guilty  of  conspuring  with  other 
persons,  who  have  not  been  found  guilty,  and  if  they  are  acquitted, 
ne  cannot  be  guilty  of  conspiring.  As  to  the  averment  in  the 
indictment  that  he  conspired  with  others  unknown,  when  there 
has  been  no  evidence  of  a  conspiracy  with  others  unknown,  this 
cannot  cure  the  irregularity.  [Monahan,  C.  J. — The  question  here 
is,  can  the  sentence  be  carried  mto  effect,  inasmuch  as  the  others  have 
not  been  tried?]  Aheame  may  be  executed,  and  the  others  mav 
be  acquitted;  he  will  then  have  been  hung  for  a  conspiracy  with 
himself,  which  is  absurd.  Again,  there  is  a  contradiction  on  the 
fibce  of  the  record — ^he  is  both  innocent  and  guilty ;  for  the  others 
have  not  been  found  guilty,  and,  until  they  are,  his  guilt  is  not 
proved;  he  is  therefore  innocent,  and  yet  he  is  found  guilty. 
This  case  can  be  distinguished  from  Bex  v.  Kinnersly  Sf  Moore, 
1  Strange,  193);  Bex\.  Scott  and  Hams  {S  Burrowes,  1262);  Bex  v. 
Nicholas  (13  East,  412);  and  TTiody's  case.  In  all  those  cases  the 
other  defendants  were  either  dead  or  had  not  appeared  and  pleaded. 
This  case  may  also  be  distinguished  from  a  case  very  much 
resembling  it,  Bex  v.  Cook  and  others  (5  Bar.  &  Cress.  538.) 
That  was  an  indictment  against  four  for  a  conspiracy ;  two  pleaded 
not  guilty,  one  pleaded  in  abatement,  to  which  plea  there  was  a 
demurrer,  and  the  fourth  never  appeared.  Before  the  argument 
of  the  demurrer,  the  record  was  taken  down  to  trial ;  one  of  those 
who  pleaded  not  guilty  was  acquitted ;  and  the  other  was  found 
railty  of  conspiring  with  him  who  pleaded  in  abatement;  the 
demurrer  was  afterwards  argued,  and  judgment  of  respondeat  ouster 
given^  whereupon  a  plea  of  not  guilty  was  pleaded.  There,  at  the 
time  the  trial  took  place,  the  demurrer  was  pending,  and  the 
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Beo^        prisoner  wae  found  guilty  of  confifnring  with  one  who  had  not 
^*  pleaded ;  but  here  Anearne  is  found  guilty  with  others  who  have 

^^    pleaded.       Lord  Sanchar's  case  (9  Cooke's  Rep.   119)  proves 

1853.       that^  if  the  others  be  acquitted  ipso  faeio^  Aheame  will  be  dis- 

— T        charged  by  ity  as  it  would  have  the  effect  of  reversing  the  first 

CoM^racy-^  conviction.     This  verdict  is,  therefore,  not  conclusive,  and  may  be 

J%agm$iu,     annulled.     [Monahan,  C.  J. — Do  yon  argue  that  the  trial  was 

wrong?]      Ko.      [Green,  B. — What,  then,  do    you  think  we 

ought  to  do  T\     Juagment  ought  to  be  respited.     [Ckampton,  J. 

—  We  might  DC  with  you  if  your  appeal  were  to  the  discretion  of 

the  Court ;  but,  as  a  matter  of  law,  it  is  otherwise.]     These  eases 

are  similar  to  those  of  accessary  and  principaL    Hale  (P.  C.  623) 

says,   ^^It  seems  necessary  in  such  cases  {Le.  where  accessary 

is  tried  before  principal)  to  respite  judgment  till  the  principal  De 

convicted  and  attaint ;  for^  if  the  principal  be  after  acquittea,  that 

conviction  of  the  accessary  is  annulled,  and  no  judgment  ought  to 

be  given." 

The  Attorney-General  and  Edmund  HayeSy  for  the  Crown. — The 
cases  referred  to  in  the  course  of  the  argument  on  the  other  side 
show  that  the  prisoner  might  have  been  tried  as  he  was,  and  judg- 
ment passed  on  his  being  convicted.  The  counsel  for  the  prisoner 
seek  to  draw  a  distinction  between  cases  where  those  others,  whom 
the  prisoner  is  indicted  for  conspiring  with,  have  not  appeared 
and  pleaded,  and  the  present,  where  they  have  appeared  and 
pleaded.  There  is  no  good  ground  for  a  distinction,  and  the 
same  argument  ab  inconveniently  and  as  to  the  repugnancy  on  the 
face  of  the  record,  applies  to  one  as  much  as  to  the  other.  The 
court  will  not  act  on  a  mere  possibility  for  the  benefit  of  one  who 
has  taken  a  course  of  his  own  and  has  been  r^ularly  tried  and 
convicted.  This  appears  from  all  the  cases.  It  would  lead  to 
much  greater  injustice  and  inconvenience  if  the  prisoner's  applica- 
tion were  yielded  to;  and  if  the  court  were  to  wait  till  every  pos- 
sibility was  exhausted,  judgment  would  never  be  given  or  carried 
out. 

Lefrot,  C.  J.,  delivered  the  judgment  of  the  court : — "  We 
are  unanimously  of  opinion  that  there  are  no  grounds  on  which 
judgment  in  this  case  should  be  respited  or  arrested.  In  truth, 
the  arguments  which  have  been  urged  by  the  prisoner's  counsel 
apply  to  the  respiting  of  execution,  and  not  of  judgment,  and  the 
grounds  on  which  alone  this  application  could  be  yielded  to  would 
be  equally  contrary  to  the  first  principles  of  law  and  of  public 
justice.  It  is  a  first  principle  that  a  party  who  has  been  properly 
tried  and  found  guilty  is  bound  by  the  verdict  and  all  its  conse- 
quences, unless  there  be  grounds  for  respiting  or  arresting  judg* 
ment.  In  the  cases  in  which  it  has  been  held  that,  where  two 
are  indicted  for  a  conspiracy,  or  an  action  has  been  brought 
against  two,  and  one  has  pleaded,  and  the  other  does  not  appear 
and  plead,  the  reason  why  judgment  against  one  is  good,  is  given 
very  pointedly  in  Brook's  Abndgment,  tit.  *  Conspiracy,*  p.  21 : — 
*  Conspiracy  against  several ;  one  appears,  and  pleads  not  guilty. 
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and  is  foand  guilty  with  another  who  does  not  appear,  and  the 
plaintiff  recovered  judgment,  and  the  defendant  brings  error 
becaoae  he  was  condemned,  and  none  of  the  others,  and  one  alone 
could  not  conspire ;  and  yet  the  judgment  was  affirmed,  because 
it  was  found  that  he  and  another  conspired,  and  these  are  two ; 
therefore,  this  will  bind  the  defendant,  but  will  not  the  other^  who 
has  not  appeared  and  pleaded,  but  is  sufficient  against  the  defen- 
dant.' Now,  what  difference  does  it  make  if  he  be  a  party  out- 
standing, or  one  who  has  appeared  and  pleaded  ?  It  is  the  fact 
that  there  is  a  verdict  a^nst  one  who  is  in  custody  that  is  held 
to  bind  him  and  make  him  liable  to  judgment  and  all  its  conse- 
quences. If  that  be  so,  what  grounds  are  there  for  granting  this 
application,  merely  from  the  possibility  of  those  others  escaping,  by 
which  this  judgment  would  oe  annulled  ?  Would  not  the  same 
objection  apply  as  well  to  the  case  of  a  party  who  does  not 
appear?  If  the  application  to  respite  execution  be  made  to  the 
proper  authorities,  it  will  be  for  them  to  say  if  such  postpone- 
ment should  be  granted  until  the  result  of  the  second  trial  be 
known,  as  it  may  tail  from  the  death  of  a  witness^  or  from  other 
circumstances  which  would  be  quite  consistent  with  the  prisoner's 
guilt.  The  effect^  therefore^  of  stopping  the  consequences  of  this 
verdict  until  the  result  of  a  second  triid  is  known  would  be  that 
the  judgment  might  never  be  carried  out.  It  is  true  that  no  case 
precisely  in  point,  where  the  other  conspirators  have  appeared  and 
pleaded,  has  been  cited,  but  the  inconveniences  urged  by  the 
counsel  for  the  prisoner  as  ensuing  on  judgment  being  pronounced 
under  such  circumstances  as  those  of  this  case  have  oeen  pressed 
as  strenuously  by  counsel  in  those  cases  cited  in  the  course  of  the 
alignment,  where  such  applications  as  the  present  have  been 
remsed.  Again,  it  may  be  fairly  said,  why  shall  we  intend  that 
this  verdict  will  be  overturned?  That  might  be  accounted  for  in 
many  way&  A  similar  application  has  been  disregarded  in  the 
case  in  5  Bam.  &  Cress.,  and  when  based  on  the  same  grounds  as 
the  present,  similar  applications  have  been  always  refused.  In 
truth,  perhaps,  our  only  hesitation  arose  from  this  peculiarity,  that 
the  punishment  is  death,  and  if  sentence  be  once  executed,  it 
would  be  impossible  to  repair  the  injury,  if  any  were  done.  This 
inconvenience,  however,  of  a  prisoner  who  has  been  properly  tried 
being  discovered  to  be  innocent  is  one  to  which  all  human  tribu- 
nals must  be  subject.  The  reasons  offered  here  by  the  prisoner's 
counsel  may  be  good  grounds  for  respiting  execution,  but  certainly 
not  for  respiting  or  arresting  judgment.  The  conviction  and 
judgment,  tneretore,  must  stand. 

MoNAHAN,  C.  J.,  said,  that  at  one  time  he  entertained  some 
doubt  as  to  whether  sentence  could  be  passed,  as  this  was  the  first 
case  of  the  kind  where  the  parties  had  been  jointly  indicted  and 
pleaded.  The  conclusion,  however,  which  must  be  drawn  from  the 
cases  cited  was,  that  if  the  trial  were  rightly  had,  judgment  should 
follow.  It  had  not  been  argued  by  the  counsel  for  the  prisoner  that 
there  had  been  a  mistrial    The  court  must  hold  themselves  bound 
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by  the  verdict,  and  thej  could  not  come  to  any  other  condasion 
than  that,  the  man  haying  been  properly  tried  and  convicted^ 
judgment  mnet  follow. 


COURT  OP  QUEEN'S  BENCH. 

May  8,  1852. 

(Before  The  Full  Coubt.) 

Beg.  v.  Bibch.  (a) 

PracHce^-^-JFhstponement  of  trial — What  necessary  statements  in  affidavit 
/or — F^eptdices  excited  by  public  papers — Absence  of  witnesses — Recent 
indisposition  of  traverser. 

Where  a  traverser  seeks  to  have  a  postponement  of  his  trial,  on  the  grounds 
that  statements  and  abusive  articles  have  been  inserted  in  the  public 
papersy  reflecting  on  his  character  and  calculated  to  damage  his  ease 
and  prejudice  the  mind  of  the  public  against  him,  and  that  consequently 
he  cannot  have  an  impartial  trial,  it  is  not  sufficient  to  set  forth  extracts 
from  those  articles  and  the  substance  of  the  statements  ;  but  the  traverser 
should  pledge  his  oath  that  he  believes  he  cannot  have  a  fair  trial, 
from  the  prejudices  created  by  such  statements  : 

Semble,  if  a  postponement  be  asked  for  the  traverser  on  the  grounds  of 
the  difficulty  ^obtaining  material  witnesses,  the  affidavit  should  set 
forth  the  names  and  descriptions  of  such  witnesses  and  state  such 

.  special  circumstances  as  render  the  €Utendance  of  such  witnesses  difflicult, 
tfnot  impossible. 

Semble,  that  the  recent  indisposition  of  the  traverser,  rendering  him  inca- 
pable of  conducting  his  defence  in  person,  is  not  sufficient  to  induce  the 
court  to  postpone  the  trial,  unless,  perhaps,  under  very  special  circum- 
stances, as  no  man  is  bound  to  defend  himself  in  person, 

IN  this  case  the  traverser,  against  whom  a  criminal  information 
for  libel  had  been  grant^  by  this  court  at  the  j^rosecution  of 
Mrs.  French,  applied  in  person  to  have  his  trial,  which  had  been 
fixed  for  the  sittmgs  after  the  present  term,  postponed 

The  traverser  moved,  on  an  affidavit  made  by  himself,  from 
which  it  appeared  that  certain  statements  had  been  made  by  Lord 
Naas^  in  bringing  forward  a  motion  in  the  House  of  Commons  re- 

(a)  Beported  by  P.  J.  M^Kwita,  Esq.,  B«ziffc«r-«t-Uw. 
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ktipg  to  the  case  of  Birch  ▼•  SomemOe^  In  wbich  the  traverser  was       Bw. 
pbuntifi^  that  these  statements  reflect^  on  the  character  of  the      ^  J^ 

trayerser  and  of  his  paper — **TheWorld,"— in  which  the  libels       

complained  of  had  been  inserted^  and  accusations  were  made  1^2. 
affainst  him  that  his  paper  was  corrupt  and  libellous^  and  that  the  praciio&^ 
^maracterB  of  the  most  respectable  individuak  in  society  were 
anailed  in  traverser's  paper  m  the  hope  of  extorting  money  from 
those  persons;  that  these  accusations  and  reflections  on  the 
traverser  were  published  in  all  the  newspapers  of  the  day,  and 
commented  on  by  some  of  the  leading  papers  m  a  manner  calculated 
to  damage  IheDlaintiffs  character  and  prejudice  the  public  mind 
affmnst  Mm.  The  affidavit  further  statra  that  there  were  persons 
of  high  rank  required  as  witnesses  by  defendant  for  his  aefence5 
whose  attendance  it  would  be  difficult,  if  not  impossible,  to  obtun  at 
nresent.  That  negotiations  were  pending  untu  within  a  short  time 
Wore  the  trial,  for  the  purpose  of  inducing  the  prosecutrix  to 
withdraw  from  the  prosecution  and  accept  an  apolo^,  and  that 
having  failed,  he  (the  traverser)  was  unprepared  for  his  trial ;  that 
the  traverser  had  been  recently  in  ill  health,  and  that  he  intended 
to  conduct  his  defence  in  person,  and  was  consequently  not  in  a 
state  of  health  to  do  so,  and  that  the  application  was  not  made  for 
the  purpose  of  vexatious  or  unnecessary  delay. 

LfiFBOT,  C.  J. — ^Do  you  state  in  any  part  of  your  affidavit  that 
yoQ  believe  from  those  prejudices,  which  you  say  have  been  excited 
against  you,  that  you  could  not  have  had  a  fair  trial  ? 

The  traverser  said  that  he  would  not  like  to  swear  to  that,  but 
he  thought  that  the  facts  set  forth  by  him  in  his  affidavit  were  such 
as  must  create  prejudice  against  him  and  prevent  him  from  having 
an  impartial  tnaL 

H.  Martleyy  Q.C.,  for  the  prosecution,  opposed  the  application. 
Mrs.  French  positively  swears  in  her  affidavit  that  neitiier  she,  nor 
any  person  on  her  behalf,  or  with  her  consent  or  knowledge,  had 
entered  into  any  treaty  with  the  traverser,  or  any  person  on  his 
behalf,  or  received  any  communication  from  him.  None  of  the 
srounds  relied  on  by  the  traverser  for  obtaining  this  postponement 
had  been  sufficiently  clearly  stated. 

The  traverser  said  that  he  had  recenti^  sent  an  influential  person 
with  a  letter  to  the  father  of  the  lady  to  mduce  him  to  interfere  for 
him  (the  traverser),  but  he  declined  doing  so,  and  said  that  the 
matter  was  entirely  in  the  hands  of  the  prosecutrix  and  her  legal 
advisers,  and  that  he  would  not  interfere. 

Lefbot,  C.  J. — The  application  to  postpone  the  trial  in  this 
case  must  be  disposed  of  upon  the  case  made  by  the  affidavit, 
which  suggests  four  grounds  for  the  postponement.  A  suggestion 
is  made,  not  sustained  by  the  oath  of  the  party  putting  it  for- 
ward, that  such  a  prejudice  now  exists  that  he  could  not  bive  a  &ir 
trial  I  have  alreadv  remarked  on  the  insufficiency  of  the  affidavit  on 
that  point.  The  other  grounds  suggested  by  him  are  equally  vague 
and  unsatisfactory.  He  has  stated  a  difficulty  with  regard  to  wit- 
nesses, but  he  does  not  disclose  who  those  witnesses  are,  their  names 
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Rbo.        or  their  stations.    Again,  he  further  etatee,  as  another  reason  for 

V*  postponing  his  trial,  that  negotiations  were  pending,  and  that  be  had 

^^'      consequently  not  prepared  for  his  defence^  and  would  be  taken 

1852.        unawares  and  off  his  guard  if  his  case  were  not  postponed*    If  this 

— r_    were  so,  it  might  be  a  fair  ground  for  acceding  to  this  application ; 

Posiponmmt   ^^^  ^^^^  Statement  is  positively  and  with  the  utmost  particularity 

<gf  triaL     contradicted  by  Mrs.  French.     Another  ground  suggested  was,  thai 

the  trayerser  was  unable  to  undertake  his  own  defence  from  recent 

indisposition.     Now>  no  man  is  bound  to  be  his  own  defender,  and 

I  cannot  consider  that  as  a  sufficient  reason  for  postponing  this  trial. 

I  do  not  mean  to  say  that  Mr.  Birch  may  not  be  able  to  make  a 

case  which  would  warrant  this  court  in  postponement;  but  we 

are  all  of  opinion  that,  on  the  affidavit  before  us,  he  has  fisdled  in 

making  out  a  case. 

Aj^lication  accordingly  refused. 

[On  the  following  ThondBy,  the  day  fixed  for  the  trial,  the  tnvefaer  appuied  and  withdrew 
hia  plea  of  not  goiltj,  and,  after  apologizing  by  his  oounsel,  pleaded  goilty. — ^Bbp.] 


COMMISSION  COURT,  GREEN-STREET. 

October  25,  1862. 

(Before  the  Lord  Chief  Baron,  and  Richards^  B.) 

Reg.  v.  Thomas  and  Catherine  Sarsfield.  (a) 

Pleading — Indictment  under  1 1  4"  12  Vict,  e.  46^^ainder  of  counts, 

WherCy  under  the  II  ^12  Vict,  c,  46,  s,  3,  a  count  for  feloniously  receiving 
property  knowing  it  to  he  stolen  is  joined  with  a  count  for  feloniously 
stealing^  it  must  appear  with  sufficient  certainty  that  the  property  is  the 
same  in  each  count. 

The  prisoners  were  indicted  far  feloniously  steering  \QOL  in  money,  one 
purse,  4^,  the  property  of  M,  G,  There  was  a  second  count  for  receiving 
35/.  in  money,  one  purse,  j-c.  the  property  of  R,  G,  aforesaid,  then 
lately  before  feloniously  stolen. 

Held,  that  U  did  not  sufficiently  appear  that  the  last-mentioned  property 
was  part  of,  or  the  same  as,  that  contained  in  the  first  count,  and  thai 
consequently  the  prisoners  were  not  bound  to  plead  to  both  counts,  and 
that  the  Crown  should  elect  as  to  which  count  they  would  try  the 
prisoners  upon, 

THE  prisoners  were  charged  upon  the  following  indictment : — 
The  first  count  was  in  the  usual  form,  stealing,  &c.,  from 
the  dwelling-house  of  Rachel  Gilbert,  at,  &c.,  lOOL  in  money,  one 

(a)  Bflported  by  P.  J.  M'KsiriiA,  £«i^  Baoialer-at-Uw. 


Sabsfield. 
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Sree,  &<%,  of  the  said  Rachel  Gilbert,     The  second  count  was  as        Beg. 
lows :  **  and  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do    g^^ 

fiirther  present  that  the  said  Catherine  Sarsfield  and  Thomas  Sars-        ! 

fiddy  on  the  said  day  and  year  aforesaid^  at  Bremon  aforesaid^  in        1852. 
the  8ud  county  of  Dublin,  S5L  in  money^  one  smelling-box,  one     »»ZTr" 
piiiBe»  one  opera  glass,  and  one  bag,  of  the  money,  goods,  and  n  ^uVkt 
diattels  of  the  said  Rachel  Gilbert,  then  lately  before  feloniously    c,  46,  c.  s. 
tiiden,  §ic.,  feloniously  did  receive,  &c-,  knowing,  &c. 

•/.  A,  Currany  for  the  prisoners,  objected  that  he  was  not  bound 
to  plead  to  the  indictment,  as  for  all  that  appeared  on  the  face  of 
the  indictment,  there  were  two  substantive  different  offences 
joined  in  the  same  indictment  The  11  &  12  Vict  c  46,  s.  3, 
allows,  with  a  count  for  receiving  stolen  property,  a  count  for 
feloniously  stealing  the  same  property  to  be  joined,  but  it  does 
not  appear  that  tne  property  in  tne  second  count  is  the  same  as 
that  in  the  first.  The  Crown  must,  therefore,  elect  as  to  which 
count  they  will  proceed  on. 

Strnhfy  Q-  C. — The  words  in  the  second  count,"  then  lately  be- 
fore feloniously  stolen,"  sufficiently  show  the  property  to  be  the 
same  as  that  in  the  first 

Pigaty  C.  B. — The  second  count  is  a  substantive  indictment. 

The  Court,  after  looking  into  the  statute,  ruled  that  the  Crown 
should  elect. 

The  Clerk  of  the  Crown  had  another  indictment  ready,  on  which 
the  prisoners  were  tried.  The  jury  acquitted  Thomas  Sarsfield, 
and  found  the  female  prisoner  guilty. 

The  Honbk.  John  Plunketty  Q.  C,  and  Smt/fyy  Q.  C,  for  the 
Crown. 

J.  A.  Curran,  for  the  prisoners. 

[The  11  &  12  ViGt  c  46,  8.  9,  afker  reciting  tliat  it  is  not  permitted  to  j<nn  to  a  coant  for 
ftaaling  property  «  count  for  reoelTing  the  same  propertji  knowing  it  to  be  stolen,  whereby 
joBtiee  is  defeated,  enacts,  '*  that  from  and  after  tiie  passing  of  this  act,  in  every  indictment 
for  fdonioasly  steafing  property,  it  shall  be  hwfnl  to  add  a  connt  for  feloniously  receiving  the 
sma  property,  knowing  it  to  have  been  stolen;  and  in  any  indictment  for  felonionsly  receiving 
prapertjr,  knowing  it  to  have  been  stolen,  it  shall  be  lawful  to  add  a  count  for  feloniously  steal- 
ing the  same  property:  and  when  any  such  indictment  shall  hare  been  preferred  and  found 
i^ainat  any  person,  the  prosecutor  shall  not  be  put  to  his  election,  but  it  shall  be  lawful  for  the 
jvy  who  shaD  try  the  same  to  find  a  verdict  of  guilty  either  of  stealing  the  property  or  of 
reoeivxog  it,  knowing  it  to  have  been  stolen:  and  if  such  indictment  shall  have  been  found  and 
pnfemd  against  two  or  more  persons,  it  shall  be  lawful  for  the  jury  who  shall  try  the  same  to 
fiod  an  or  any  of  the  said  persons  guilty  either  of  stealing  the  property,  or  df  receiving  it, 
knowing  it  to  have  been  stolen,  or  to  find  one  or  more  of  such  persons  guilty  of  stealing  the 
pnperty,  uoA  the  other  or  others  of  them  guilty  of  receiving  it,  knowing  it  to  have  been  stolen."] 
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OXFORD  CIRCUIT. 

Worcester  Spbing  Assizes^  1852. 

March  6. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Dale,  (a) 

Attempt  to  admimsier  pMOHy  7  WilL  4^1  Viet.  c.  85,  s.  3. 
Putting  paiton  in  a  place  where  it  is  Ukely  to  he  found  and  taken^  if  done 

foiih  an  intent  to  murder^  is  an  attempt  to  administer  poison  toMin  the 

statute  7  WUl.  4^1  VicL  c.  85,  s.  8. 
Therefore,  when  the  prisoner  purchased  some  **  salts  of  sorrel/*  and  put 

it  in  the  prosecutor s  sugar  basin,  mixing  it  with  the  sugar,  and  the  pro- 

secutor  suhsequentfy  put  some  of  the  mixture  into  his  tea,  but  on  tasting 

it,  discovered  that  there  was  something  wrong,  and  on  investigation  tke 

poison  was  discovered : 
ETeld,  that  this  constituted  an  attempt  to  administer  poison,  and  the  only 

question  for  the  jury,  if  the  act  was  proved,  was,  whether  it  was  done 

with  intent  to  commit  murder, 

THE  prisoner,  Sarah  Dale,  was  indicted  for  having,  on  the  26th 
of  February,  1852,  at  Dudley,  attempted  to  administer  to  one 
William  Lawson  a  larj^e  quantity  of  a  certain  deadly  poison,  called 
salts  of  sorrel  (binoxide  of  potaah),  with  intent  to  murder  die  said 
William  Lawson. 

Streeten  for  the  prosecution. 

Huddleston  (at  the  request  of  the  learned  judge),  undertook  the 
defence. 

The  prisoner  and  her  husband  lodged  at  the  house  of  the  prose- 
cutor. On  the  20th  of  February,  a  few  days  before  the  day  of  the 
alleged  offence,  a  quarrel  arose  between  uie  prosecutor  and  the 
prisoner's  husband,  and  the  latter  was  subsequentiy  committed  to 
prison  for  want  of  sureties  to  keep  the  peace.  The  prosecutor 
also,  on  the  same  day,  gave  the  ^soner  and  her  husband  a  week's 
notice  to  quit  On  the  25th  of  February,  the  prisoner  went  to  a 
chemist's  shop,  and  asked  for  a  pennyworth  of  salts  of  lemon,  to 
clean  bonnets.  The  shopman  said,  ^^  What  you  want  is  salts  of 
sorrel ;"  and  the  prisoner  sidd  "  Yes."  A  pennyworth  (a  quarter 
of  an  ounce)  was  sold  her,  and  she  was  told  it  was  not  a  thing  to 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Iaw. 
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be  pWed  with,  and  should  be  kept  out  of  the  children's  way.    On       Bsck 
the  foUowing  day  the  prosecutor  and  his  wife  had  some  tea  with       ^* 
thdr  dinner,  and  the  prosecutor,  finding  something  wrong  in  the         ^"' 
taste,  called  out  to  a  lodger  who  had  previously  used  the  teapot*        1852. 
At  the  same  time  the  prisoner  entered  the  room,  and  threw  the     a^ZT"*  ^ 
tea  away  out  of  the  cups,  and  cleaned  them  with  hot  water.     The     poi$M^ 
proeecutor  observed,  "There  must  be  poison  somewhere."    The     Evidence. 
prisoner  said,  ''It  may  be  in  the  sugar,^  and,  taking  up  the  sugar 
iMisin,  said,  **  It  is  in  here."    The  basin  was  taken  to  a  chemist's, 
where  it  was  found  to  contain  salts  of  sorrel.     The  sugar  and  all 
weighed  two  ounces.  Evidence  was  adduced  to  show  the  character 
of  rae  poison.    It  appeared  that  in  one  instance  an  ounce  had 
failed  to  destroy  life;  in  another,  half-an-ounce  had  proved  fatal  in 
a  debilitated  subject     It  would  produce  sickness  and  nausea. 

The  prisoner  made  statements  to  the  police  constable.  She 
said,  **  The  man  (the  prosecutor)  drove  me  to  it.  He  sent  my 
husband  to  gaol.  I  have  not  a  friend  in  the  world."  Bein^  told 
she  must  be  tid^en  to  a  druggist's  shop  to  see  where  she  purchased 
the  poison,  she  said,  '^I  bought  it  at  Kendrick's ;"  and  m  answer 
to  questions,  said,  ''I  put  it  in  the  sugar  basin  while  the  old 
woman  was  sitting  by  the  fire." 

At  the  close  of  the  case  for  the  prosecution, 
HuddkHan  submitted  that  there  was  no  evidence  of  any  attempt 
to  admimster  within  the  meaning  of  the  statute  7  Will.  4  & 
1  Vict  c.  85,  s.  3,  which  defined  the  offence  to  be  an  attempt 
to  administer  to  any  person  bjoj  poison,  &c  {b)  The  question  had 
been  mooted  on  several  occasions  whether  the  mere  placina  of 
poison  is  an  administering  or  an  attempt  to  administer,  but  had  not 
been  expressly  decided.  In  the  case  of  iZ^.  v.  Williams  arid 
{mother  {\  C.  &  Kir.  p.  589),  the  prisoners  were  indicted  under  this 
statute  lor  attempting  to  administer  to  one  Thomas  Vaughan  a 
large  quantity  of  a  certain  deadly  poison  called  white  arsenic,  with 
intent  to  IdU  and  murder  him.  The  fiEicts  of  that  case  were  these : 
— ^The  two  prisoners,  Ann  Williams  and  John  Rees,  who  co- 
habited together,  procured  the  arsenic  and  gave  it  in  a  paper  to  a 
man  named  Edwards,  informing  him  it  was  poison,  and  that  they 
wanted  to  kill  Thomas  and  MiEtry  Vaughan,  the  parents  of  the 
female  prisoner.  They  directed  Edwards  to  keep  the  arsenic  in 
the  palm  of  his  hand,  and  go  to  Yaughan's  house  and  call  for  a 
pnt  of  beer,  which  Edwards  and  the  Yaughans  were  to  drink 
together,  and  after  having  done  so  Edwards  was  to  call  for  another 
pint  of  beer^  and  take  an  opportunity  of  slipping  the  arsenic  into 

(6)  "  Whotoever  shall  tttompt  to  ftdminiBter  to  any  penon  anj  poinm  or  otber  deBtrootiTe  things 
or  diall  alioat  at  any  penovi,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt 
to  diacfaargtt  any  land  of  loaded  arms  at  any  person,  or  shall  attempt  to  drown,  suffocate,  or 
stxangle  any  person,  with  intent,  in  any  of  the  cases  a&resaid,  to  commit  the  crime  of  mnrder, 
^}\  althongh  no  bodily  mjnry  shall  be  efiboted,  be  goiltj  of  felony,  and  being  conrieted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the 
term  of  his  or  her  natanJ  life,  or  for  any  term  not  lew  than  fifteen  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years." — 7  Will.  4  &  1  Vict  c  85,  s.  3. 
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it,  undifioovered  b^  the  Yaughanfl,  to  whom  he  was  to  hand  it,  that 
they  might  drink  it  and  be  poisoned.     Edwards,  instead  of  obeying 
these  instructions,  told  the  Vaughans  what  had  passed,  and  gave 
1852.        up  the  poison  to  them.     The  prisoners  were  convicted,  but  Mr. 
.  ■"""        Baron  Kolfe  respited  the  judgment,  in  order  to  consult  the  judges 
pciJi^     on  the  point,  whether  the  foregoing  facts  warranted  the  conviction 
E9id€m».     of  the  prisoners  for   an  attempt  to  administer   poison ;    for  if 
Edwards  had  administered  the  poison,  he  would  have^  been  the 
sole  principal  felon,  and  the  prisoners  would  have  been  accessories 
before  the  fact    The  question,  therefore,  was,  whether  the  delivery 
of  poison  to  an  agent,  with  directions  to  him  to  cause  it  to  be 
administered  to  another,  under  such  circumstances  that,  if  adminis- 
tered, the  agent  would  be  the  sole  principal  felon,  was  an  '^  attempt 
to  administer  "  within  the  drd  section  of  the  stat.  1  Vict.  c.  85 ; 
and  the  fifteen  judges  held  that  the  conviction  was  wrong. 

It  makes  no  difference  whether  the  person  makes  use  of  an 
individual  as  an  agent,  or  an  article  as  an  agent.  To  administer 
is  to  do  a  positive  act,  and  an  attenipt  to  administer  requires  an 
attempt  to  do  the  act  directly.  So  also  in  Reg^  v.  Cadman 
(B.  &  M.  14),  the  prisoner  was  indicted,  under  the  43  Geo.  3, 
c.  58,  for  administering  white  arsenic  and  sulphate  of  copper,  with 
intent  to  murder.  It  appeared  that  the  prisoner  puUea  a  white 
bread  cake,  containing  tne  poison,  out  of  his  pocket,  and  pinched 
off  a  bit  irom  the  outside  of  it,  and  gave  it  to  the  prosecutrix  to 
eat,  and  she  took  it  and  put  it  into  her  mouth,  but  spit  it  out 
again,  and  did  not  swallow  any  part, — the  opinion  of  the  twelve 
was  taken  upon  the  question  whether,  under  the  circumstances  of 
the  case,  the  offence  was  complete  within  the  statute.  The  judges 
seemed  to  think  swallowing  not  essential ;  but  they  were  of  opinion 
that  a  mere  delivery  to  the  woman  did  not  constitute  an  adminis- 
tering, and  that  upon  a  statute  so  highly  penal  they  ought  not  to 
go  beyond  what  was  meant  by  the  word  *^  administering ;  "  and  a 
pardon  was  therefore  recommended,  (c)  So  in  Bussell  on  Crimes, 
by  Greaves,  vol.  1,  p.  733,  it  is  laid  down  that  a  mere  delivery  into 
the  hands  did  not  constitute  an  administering  of  poison  within  the 
43  Geo.  3,  c  58. 


(e)  Sach  is  the  report  of  the  case  in  Ryan  t.  Moody.  Bat  as  reported  in  Carrington's 
Sopplemeot,  p  237,  the  decision  of  the  judges  was  exactlj  the  reyerse,  holding  that  the  poison 
had  not  been  administered  becanse  it  hid  not  been  taken  into  the  stomach,  and  this  is  the 
eonrect  Teision  of  the  case.  See  obserrations  of  Mr.  J.  James  Allan  Park,  in  Rex  v.  Barley 
(4  C.  &  P.  370.)  Cadman^s  ca$e  is,  therefore,  of  little  yalne  now,  as  aUen^thg  to  administer 
pMBon  has  been  made  a  felonj,  and  Lord  Campbell's  act  (14  &  15  Vict,  c  100,  s.  9),  enacts, 
*'  that  if  on  the  trial  of  any  persoD  char^ged  with  any  felonj  or  misdemeanor,  it  shall  appear  to 
the  jury  upon  the  eridence  that  the  ddendant  did  not  complete  the  offence  chaxged,  bat  that 
he  was  goilty  only  of  an  attempt  to  commit  the  same,  snch  person  shall  not  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  the 
defendant  is  not  guilty  of  the  felooy  or  misdemeanor  charged,  but  is  guilty  of  an  attempt  to 
commit  the  same,  and  thereupon  such  penon  shall  be  lUble  to  be  punished  in  the  same 
manner  as  if  he  had  been  conyicted  upon  an  indictment  for  attempting  to  commit  the  particular 
felony  or  misdemeanor  chai^ged  in  the  said  indictment;  and  no  person  so  tried  as  herein  lastly 
mentioned,  shall  be  liable  to  be  afterwards  prosecuted  for  an  attempt  to  commit  the  felony  or 
misdemeanor  for  which  he  was  so  tried." — [J.  E.  D.] 
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WiQHTMAN,  J. — There  are  a  great  many  reported  cases  where        RECk 
the  poison  was  placed  in  a  situation  for  persons  to  take  it  ^' 

StreeteUf  for  the  prosecution. — Reff.  v.  Cadman  was  for  actually^       _^ 
administering,  and  not  for  attempting  to  administer.    Hurley's  case        1852. 

(4  C.  &  P.  369)  is  precisely  in  point.     There  a  servant  put  poison        

into  a  coffee-pot  which  contained  coffee,  and  when  her  unstress     p^t^^ 
came  down  to  breakfast,  the  servant  told  her  that  she  had  put  the     Evidence. 
coffee-pot  by  the  side  of  the  grate  for  her  (the  mistress's)  break- 
fast, and  the  mistress  thereupon  drank  the  coffee,  and  it  was  held 
that  this  was  a  *'  causing  the  poison  to  be  taken,"  within  the  stat. 
9  Geo.  4,  c.  31,  s.  11. 

Huddlestony  in  reply. — HarUjfs  case  differed  from  the  present. 
There  was  in  that  case  an  attempt  to  administer  and  to  induce  the 
prisoner's  mistress  to  take  the  poison.  There  must  be  some  act 
done. 

WiGHTMAN,  J. — In  my  opinion  there  is  an  act  in  this  case,  by 
putting  the  poison  in  the  su^ar  basin. 

Htiddkston  then  addressed  the  jury. 

WiGHTMAN,  J.,  in  summing  up  the  case,  said : — There  are  two 
questions  in  this  case  involving  others.  The  first  is,  whether  the 
prisoner  did  attempt  to  administer  a  poison  ?  If  she  did,  the  next 
IS  whether  she  made  that  attempt  with  intent  to  murder.  If  you 
are  not  satisfied  on  either  of  those  points,  you  wiU  acquit  the 
prisoner.  With  respect  to  the  first  point, — Did  she  attempt  to 
administer  a  poison?  (The  learned  judge  then  went  through  the 
evidence.)  With  regard  to  the  statements  made  to  the  police 
ofiicer,  his  lordship  observed  that,  according  to  the  strict  line 
of  duty,  it  was  improper  in  the  constable  to  put  the  questions  to 
the  prisoner,  but  lus  conduct  did  not  amount  to  a  cross-questioning. 
She  told  him  she  put  it  in  the  sugar.  If  she  put  it  there  intending 
that  it  should  be  taken,  that  is  an  attempt  to  administer  it.  Then, 
was  it  with  intent  to  murder?  The  means  used  were  not  suffi- 
dent,  for  it  required  a  larger  quantity  of  the  ingredient  to  take 
away  life,  but  the  prisoner  might  not  have  known  what  quantity 
was  requisite  for  that  purpose.  On  the  other  hand,  she  may  have 
known,  and,  knowing,  may  have  intended  simply  to  annoy  the 
prosecutor  in  revenge  for  his  treatment  of  her  husband. 

The  jury  acquitted  the  prisoner. 
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OXFORD  CIRCUIT. 

WoBCESTEB  Spbing  Assizes^  1852. 

March  6. 

(Before  Mr.  Justice  Wightman.) 

Reg.  r.  Johnson,  (a) 

Forgery — Evidence  of  uttering. 

On  a  charge  of  uttering  an  order  or  request  for  the  delivery  ofgoods^ 
proof  of  the  receipt  of  the  goods  by  the  prisoner  is  no  evidence  of  the 
utterance. 

Where,  therefore,  the  prisoner  was  indicted  in  one  count  Jbr  forging,  and 
in  another  count  for  uttering,  an  order  for  goods  to  be  forwarded  by 
train,  and  the  evidence  failed  to  show  that  the  order  was  written  by  the 
prisoner,  and  no  direct  proof  was  offered  of  the  utterance: 

Held,  that  the  uttering  could  not  be  inferred  from  proof  that  the  prisoner 
attended  at  the  station  to  which  the  goods  were  forwarded,  and  in- 
guired  for  parcels  addressed  as  mentioned  m  the  order,  and  repre* 
sented  to  the  porter  that  they  were  required  for  a  funeral,  for  which 
the  goods  ordered  were  appropriate ;  and,-  consequently^  that  there  was 
no  evidence  to  go  to  the  jury  against  the  prisoner. 

THE  prisoner,  Henry  Johnson,  was  indicted  for  forging  and 
uttering  certain  requests  or  orders,  for  the  delivery  of  goods. 

The  first  count  of  the  indictment  alleged  that  the  prisoner^  on 
the  27th  of  September,  1851,  forged  a  certain  request  for  the 
delivery  of  goods  with  intent  to  defraud  Thomas  Cook  and  others. 

A  second  count  alleged  that  the  prisoner,  on  the  same  day, 
forged  a  certain  other  request  for  the  delivery  of  goods,  with  intent 
to  defraud  John  Bradbury  and  others. 

In  other  counts  of  the  mdictment,  the  documents  were  described 
as  **  orders"  for  the  delivery  of  goods,  and  the  prisoner  was  also 
charged  with  uttering  them  knowing  them  to  be  forged. 

Huddleston,  for  the  prosecution. 

W.  H.  Coohe^  for  the  prisoner. 

On  the  part  of  the  prosecution  it  was  proved,  that  the  following 

(a)  Reported  bj  J.  E.  Da-vies,  Esq.,  Barrisier-fti-Law. 
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order  was  received  by  Messrs.  Cook,  SonH,  and  Co.,  wholesale        Beo. 
mercers,  London,  by  post,  on  the  27th  of  September,  1851 :—  *'• 

"  Bromsgrove,  26th  September.  1852. 

"  Please  send  by  first  train  to-morrow  as  under : —  Foroerv— 

112  yards  of  black-edged  Gros  de  Naples,  Evidence. 

40  yards  of  six-quarter  Paramatta. 

« (Signed)  D.  T.  Thomas." 

Messrs.  Cook  and  Sons,  having  a  customer  of  the  name  of 
Thomas  at  Bromsgrove,  duly  executed  the  order,  and  forwarded 
tiie  ^oods  in  a  box  by  railway  as  directed. 

Mr.  Thomas,  a  draper  of  Bromsgrove,  proved  that  he  was  the 
only  person  of  the  name  carrying-on  the  drapery  business  at  that 
town,  that  he  dealt  with  Messrs.  Cook  and  Sons,  but  the  order  in 
question  was  not  in  his  handwriting. 

A  witness  named  GKles  stated  his  belief  that  the  order  was  in 
the  prisoner's  handwriting. 

A  similar  order,  the  subject  of  the  second  count,  for  forty 
yards  of  Paramatta  and  other  articles,  was  received  on  the  same 
day  by  Messrs.  Bradbury,  Greatorex,  and  Beall,  and  executed  by 
them,  being  forwarded  in  a  paper  parcel.  Mr.  Thomas  proved  that 
this  order  was  not  in  his  handwriting,  but  the  witness  Giles 
declined  to  say  that  it  was  in  the  prisoner's  handwriting. 

James  Meyer,  a  railway  porter  at  the  Bromsgrove  station,  stated 
that  on  the  evening  of  the  27th  of  September,  two  parcels  arrived 
at  the  station  directed  to  Mr.  D.  T.  Thomas,  Bromsgrove,  the  one 
a  box,  the  other  a  paper  parcel.  The  prisoner  came  in  and  asked 
if  there  were  some  parcels  for  Mr.  Thomas,  and,  being  told  there 
were,  inquired  the  charge  for  carriage.  The  witness  informed  him, 
but  s^d  he  had  not  time  to  enter  the  parcels  in  the  books,  but 
would  send  them  up  into  the  town  by  the  next  omnibus,  after  the 
arrival  of  another  train.  The  prisoner  said  that  would  not  do,  as 
the  thin^  were  wanted  for  a  funeral,  and  he  could  not  go  without 
them.  The  witness  consequently  delivered  them  to  the  driver  of 
the  omnibus  then  going  to  the  town,  and  gave  him  the  entry-book 
to  get  the  signature  of  the  party,  the  prisoner  saying  he  would 
pay  the  carriage  of  them  on  their  delivery  in  the  town.  He  pro- 
ceeded in  the  omnibus ;  and,  from  the  evidence  of  the  driver  and 
others,  it  appeared  the  goods  were  ultimately  given  up  to  him. 

The  prisoner  was  taken  into  custody  some  time  after  in  London. 
On  the  back  of  a  letter  found  in  his  possession  the  name  of 
*  Bradbury,  Greatorex,  and  Beall,"  was  found  written. 

The  first  order  having  been  put  in  and  read  by  the  ofiicer  of  the 
court, 

Huddlestan  proposed  to  have  the  other  order  read  also. 
W,  H.  Cooke  objected,  that  the  prisoner  had  not  been  connected 
with  that  order  at  all. 

HuddJeston. — There  is  no  direct  proof  of  the  forgery  or  uttering, 
but  the  prisoner  having  inquired  for  the  parcels,  and  said  they 
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were  wanting  for  a  funeral  and  he  could  not  wait,  showed  that  he 
had  a  knowledge  of  the  contents  of  the  forged  document  received 
by  Messrs.  Bradbury  and  Co.  The  name  of  the  firm  was  also  found 
on  a  letter  in  the  prisoner's  possession. 

WiGHTMAN,  J. — If  the  evidence  of  the  receipt  of  the  goods  was 

fiven  as  proof  of  the  uttering,  that  is  to  say,  to  show  a  guilty 
nowledge,  I  am  of  opinion  it  is  no  evidence  in  either  case  of  the 
utterance  by  the  prisoner ;  neither  order  has  been  traced  to  him 
beyond  the  proof  of  the  handwriting  in  the  one  case.  If  no  proof 
of  handwriting  had  been  pven,  I  should  have  rejected  the  evidence 
of  the  receipt  of  the  goods  altogether.  As  it  is,  I  shall  tell  the 
jury  that  there  is  no  evidence — not  the  slightest — of  the  uttering 
of  either  order.  There  is  the  evidence  of  forgery  in  the  one  case, 
but  no  evidence  at  all  in  the  other.  This  is  not  a  charge  for 
obtaining  goods  by  false  pretences.  A  great  deal  of  evidence  has 
been  given  which  no  doubt  was  thought  applicable,  but  I  am  at  a 
loss  to  see  how  it  can  be  applied  to  this  case.  It  is  no  proof  of 
forgery  or  uttering.  But  for  the  evidence  of  the  forgery  in  the 
one  case,  I  should  have  been  bound  to  tell  the  jury  that  there  was 
not  a  scintilla  of  evidence  against  the  prisoner ;  for  the  proof  of  the 
receipt  of  the  goods  is  no  evidence  of  uttering  the  order. 

The  case  accordingly  went  to  the  jury  on  the  evidence  of  the 
handwriting  of  the  order  to  Messrs.  Cook  and  Sons,  and  the  prisoner 
was  ultimately  convicted. 
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OXFORD  CRCUIT. 

WoRCESTEB  Spring  Assizes,  1852. 

March  8. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Newall.  (a) 

Perjury — Evidence — Proof  of  charge  before  justices^  upon  the  hearing 
of  which  perjury  is  alleged. 

The  defendant  was  indicted  for  perjury  alleged  to  have  been  committed 
by  him  on  the  hearing  be  fore  justices  of  a  summons  charging  him  with 
being  the  father  of  an  illegitimate  child: 

Heldj  thaty  to  support  the  indictment^  it  was  necessary  to  give  evidence 
(^  the  charge  made  by  the  mother,  either  by  production  of  the  original 
order  made  thereon,  or  by  giving  secondary  evidence  of  the  summons 
after  notice  to  the  defendant  to  produce  it;  and  that,  in  the  absence  of 
such  notice,  it  was  not  sufficient  to  produce  the  minutes  of  the  pro- 
ceedings by  the  clerh  to  the  justices,  those  minutes  being  of  no  greater 
authority  than  the  notes  of  a  short-hand  writer. 

THE  defendant  was  indicted  for  perjury.  The  indictment 
alleged  that  ''  at  a  petty  sessions  of  the  peace  holden  in  and 
for  the  borough  of  Kidderminster^  in  the  said  county  [of  Wor- 
cester], on  the  6th  day  of  February,  A.  D.  1852,  before  "William 
Boycott,  the  younger,  William  Nicholls,  and  Henry  Talbot, 
esquires^  justices  of  our  said  Lady  the  Queen,  assigned  to  keep 
the  peace  in  and  for  the  said  borough,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanors  in  the 
fiaid  borough  committed,  Richard  Newall  appeared  in  pursuance 
of  a  certain  summons  requiring  him  to  answer  any  complaint 
which  one  Ann  Jones  should  then  and  there  make  against  him 
touching  her  having  been  delivered  of  a  bastard  child,  of  which 
she  alleged  him  to  be  the  father,  and  for  the  maintenance  whereof 
she  had  given  proof  that  he  did,  within  twelve  calendar  months 
after  its  birth,  pay  money ;  and  the  said  Richard  Newall  then  and 
there,  upon  the  hearing  of  the  said  complaint,  offered  himself  as  a 
witness  for  and  on  behalf  of  himself,  the  said  Richard  Newall,  and 
was  then  and  there  duly  sworn,'*  &c  The  indictment  then  pro- 
ceeded to  allege,  that  upon   the  said  hearing  certain  questions 

(a)  Reported  by  J.  £.  Dayib,  Esq.,  Barrister-at-Law. 
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Beo.       therein  specified  became  and  were  material;  that  the  defendant 

J-   *•  Bwore  in  the  negative  of  those  questions ;   and  proceeding  in  the 

^  '^     usual  manner  to  affirm  the  truth  of  the  propositions,  negativing 

1852.        what  the  defendant  had  sworn. 

D  ":  On  the  part  of  the  prosecution,  the  magistrates'  clerk  was  called 

ESdmoe.     ^^  ^  witness.    He  produced  a  book  containing  the  minutes  made 

by  him  of  the  examination  of  the  witnesses  before  the  magistrates. 

The  entry  was  headed — 

**  Ann  Jones  1 

V.  >  Affiliation." 

Bichard  Newall, ) 

The  evidence  was  then  set  out. 

**  Ann  Jones,  oti"  &c.  "  I  first  became  acquainted,''  &c. 
'^Kichard  Newall,  the  defendant,  sworn,  says, — I  know  the 
complainant,"  &c. 

It  being  admitted  that  there  was  no  other  evidence  forthcoming 
of  the  proceedings  before  the  justices, 

Huddleston,  for  the  defendant,  submitted  that  the  original  sum- 
mons must  be  produced,  or  notice  to  produce  it  served  on  the 
defendant. 

Powell^  for  the  prosecution,  submitted  that  that  was  not  neces- 
sary, and  cited  JXeg.  v.  Newman  (21  L.  J.  75,  M.  C.)>  where,  on 
an  indictment  for  perjury  at  the  Central  Criminal  Court,  charging 
the  prisoner  with  having  committed  the  perjury  on  the  trial  of 
one  X).,  on  a  previous  indictment  for  a  misdemeanor  in  the  same 
court,  it  was  held  that  the  minutes  and  entries  of  the  trial  of  D., 
made  by  the  officer  of  the  court,  and  produced  by  him  on  the  trial 
of  the  indictment  for  pequry,  were  good  evidence  to  prove  that  D. 
had  been  so  tried,  as  alleged,  and  that  it  was  not  necessary  to  pro- 
duce any  record  or  certificate  of  the  trial  of  D.  In  the  present 
case,  moreover,  the  court  would  take  judicial  notice  of  the  statute 
giving  justices  the  power  to  hear  the  complaint  of  the  mothers  of 
illegitimate  children,  and  to  make  orders  upon  the  putative  fathers 
for  their  maintenance. 

WiGHTMAN,  J. — ^The  statute  provides  that,  upon  complaint  by 
the  mother,  the  justice  shall  have  power  to  summon  the  putative 
father  before  him,  and,  upon  the  appearance  of  the  person  so  sum- 
moned, or  upon  proof  of  the  service  of  such  summons,  to  hear  and 
adjudicate  upon  the  case.  A  summons  is  therefore  necessary  to 
give  the  magistrates  jurisdiction ;  and  to  prove  that  they  had  juris- 
diction in  this  case  you  must  prove  that  the  defendant  was  duly 
summoned,  either  by  production  of  the  summons  or  by  secondary 
evidence  after  notice  to  the  defendant  to  produce  it.  The  minutes 
of  examination  in  this  case  are  no  more  than  the  minutes  of  a 
short-hand  writer,  and  only  answer  the  purpose  of  refreshing  the 
memory  of  the  witness. 

The  witness,  in  answer  to  questions  put  to  him  by  the  learned 
judge,  said  that  the  magistrates  made  an  order  on  the  defendant. 
There  were  three  original  orders.  One  oripnal  order  was  depo- 
sited with  the  clerk  of  the  peace,  another  was  served  on   the 
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defendant}  and  the  third  was  kept  by  the  person  serving  him.  No 
notice  to  produce  had  been  given  to  the  defendant  of  either  the 
Bommons  or  order^  and  neither  of  the  other  orders  were  in  court. 

WiGHTMAN,  J.— What  evidence  is  there  of  the  charge?  If  you 
coold  show  the  woman's  charge,  then  the  witness  might  state  what 
the  defendant  said.  But  here  you  have  neither  the  woman's 
charge,  the  summons,  nor  any  notice  to  produce,  nor  the  order,  but 
a  mere  note  of  the  evidence. 

Pmoe// applied  to  have  the  trial  postponed,  in  order  that  the 
necessary  evidence  might  be  procured ;  but 

WiGHTMAN,  J.  refused  the  application,  the  defendant  being  in 
charge.— (To  the  jury:)— It  is  to  be  regretted  that  the  ends  of 
justice  may  be  defeated  in  this  case ;  but  the  evidence  is  deficient 
for  want  of  a  notice  to  the  defendant  to  produce. 

The  defendant  was  accordingly  acquitted. 


Rbo. 
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OXFORD    CIRCUIT. 

Staffobd  Spring  Assizes,  1852. 

March  12. 

(Before  Mr.  Babon  Platt.) 

Reg.  v.  Dean,  (a) 

Rape — Evidence, 

Admiuilnliiy  of  evidence  to  prove  statement  of  the  prosecutrix  denied 
hff  hcTy  with  reference  to  a  former  transaction  affecting  her  chastity. 

The  prosecutrix^  on  a  charge  of  rape,  having,  on  cross-examinationy  said 
that  she  had  herself  been  charged  unth  stealing  moriey,  and  on  that 
occasion  had  accounted  to  a  police  constable  for  the  possession  of  the 
money,  by  stating  that  it  was  given  her  for  not  complaining  of  a  per- 
son  who  had  insuUed  her  by  solicitations  against  her  chastity,  but 
denied  that  she  had  said  the  money  was  given  her  for  having  connexion 
with  him  ; 

Held,  that  the  prisoner  could  not  call  the  constable  as  a  witness,  to 
contradict  the  prosecutrix,  by  proving  that  she  had  said  that  the  money 
was  given  her  for  that  purpose, 

THE  prosecutrix,  who  was  a  servant  girl,  was  cross-examined 
as  to  a  charge  of  stealing  money  made  against  her  by  a  former 
mistress,  and  the  statements  she  had  made  on  that  occasion.     It 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Bsrrister-at-Law. 
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Heo.        appeared  that  her  mistress  had  lost  the  sum  of  fifteen  shillings, 
D^N        *"^'  suspecting  that  the  prosecutrix  had  taken  it,  sent  for  Burrowes, 
— 1"       a  police  constable,  who  searched  her  box  of  clothes.     The  prose- 
is  52.        cutrix,  who  was  present  at  the  search,  snatched  up  a  paper  packet, 
^~_       which,  on  being  taken  from  her  hand,  was  found  to  contain  fifteen 
Evidence.      shiUings.     She  was  asked  to  account  for  the  possession  of  that 
sum,  and  now  gave  the  following  version  of  what  she  said  to  the 
police  oflScer  on  that  occasion.     "  I  told  Burrowes  that  a  gentle- 
man gave  me  fifteen  shillings  for  insulting  me.     I  told  him  (Bur- 
rowes) that  the  gentleman  had  first  oiFered  me  five  shillings  and 
then  fifteen.     Burrowes  asked  me  what  the  money  was  for.     I  did 
not  say  it  was  for  having  connexion  with  me,  but  I  said  it.  was  for 
not  telling  of  the  gendeman  insulting  me.     Burrowes  asked  if 
the  gentleman  had  not  had  connexion  with  me.     I  said  he  had . 
not    The  gentleman  did  not  have  connexion  with  me.    He  caught 
hold  of  me  and  said  he  would  have  connexion  with  me.    I  refused. 
He  did  nothing  but  ask.     He  oiFered  me  five  shillings,  because  I 
said  I  would  have  him  taken  up.     I  found  fifteen  shillings  in  my 
basket  the  next  morning. 

Httddlestan,  at  the  close  of  the  case  for  the  prosecution,  and  be- 
fore addressing  the  jury,  said,  he  wished  to  have  the  opinion  of 
the  learned  judge  whether  he  should  be  at  liberty  to  call  Burrowes 
as  a  witness,  to  contradict  the  prosecutrix  with  reference  to  the 
statement  she  now  says  she  made  to  him,  denying  that  she  told 
him  that  the  sentleman  had  given  her  the  fifteen  shillings  for 
having  connexion  with  her.  There  was  a  distinction  between 
this  case  and  those  in  which  it  was  held  that  a  witness  could  not 
be  called  to  prove  some  specific  act  of  prostitution  denied  by  the 
prosecutrix.  Here  the  question  was  as  to  a  statement  made  by 
the  prosecutrix  closely  afiecting  her  general  character  as  a  chaste 
woman. 

Mr.  Babon  Platt  said  he  would  consult  his  learned  brother 
Mr.  Justice  Wightman,  sitting  at  Nisi  Prius.  On  his  return  he 
said,  my  brother  Wightman  thinks  you  cannot  call  the  constable 
to  contradict  the  statement  of  the  prosecutrix,  but  with  regard  to 
her  general  character  you  may  call  nim  or  any  other  witnesses. 

The  prisoner  was  acquitted 
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OXFORD    CIRCUIT. 

Stafford  Spring  Assizes,  1852. 

March  13. 

(Before  Mr.  Baron  Platt.) 

Reg.  v.  Foster,  (a) 

MaUciausly  damaging  machines — Statute  7  4^  8  Geo,  4,  c,  30,  s.  4 — 
fVhai  is  a  **  damage*'  within  the  statute — Machine  or  engine — MeUice 
— Intent  to  destroy  or  to  render  useless. 

1.  7%e  siliing  beneath  an  engine  employed  in  crushing  puddled  balls  of 
iron,  and  rolling  them  into  bars^  is  a  part  of  a  machine  or  engine 
foithin  the  statute  7  4^  8  Creo,  4,  c.  30,  «.  4,  which  makes  it  felony  if 
any  person  shaU  unlawfully  and  maliciously  cut^  breaky  or  destroy^  or 
damage  with  intent  to  destroy  or  to  render  useless^  any  threshing 
machine  or  any  machine  or  engine,  whether  fixed  or  moveable,  pre' 
pared  for  or  employed  in  any  manufacture. 

2.  A  displacement  of  a  machine  is  within  the  same  statute ;  therefore 
placing  a  sledge-hammer  within  the  jaws  of  the  squeezers  of  the 
machine,  which  had  the  effect  of  displacing  and  depressing  the  siUing 
and  brickwork  underneath,  causing  a  trifling  injury y  but  not  preventing 
the  working  of  the  machine,  is  a  damage  within  the  statute, 

3.  7%e  intent  to  destroy  or  to  render  useless  is  a  question  for  the  jury, 
and  may  be  inferred  from  the  mere  act  causing  the  damage, 

4.  It  is  unnecessary  under  this  statute  to  prove  express  malicCyfor  every- 
thing wilfully  done,  if  injurious,  must  be  inferred  to  be  done  with 
malice, 

THE  prisoner,  Abraham  Foster,  was  indicted  for  damaging  a 
machine  employed  in  manufacture,  the  property  of  Bernard 
Gilpin  and  another,  on  the  12th  of  February,  1852,  at  the  parish 
of  Cannock,  in  the  county  of  Stafford. 

The  first  count  of  the  indictment  alleged  that  the  prisoner  on 
the  12th  day  of  February,  1852,  at  the  parish  of  Cannock,  in  the 
county  of  Stafford,  a  certain  machine  tnen  and  there  being  em- 
ployed in  a  certain  manufacture,  to  wit,  in  the  manufacture  of 
iron  (the  said  machine  not  being  employed  in  the  manufacture  of 
silk,  woollen,  linen  or  cotton  goods,  or  goods  of  any  one  or  more 
of  those  materials  mixed  with  each  other  or  mixed  with  any  other 
material,  or  any  framework  knitted-piece,  stocking,  hose,  or  lace), 

(a)  Reported  bj  J.  E.  Davib,  Esq.,  B«rxiiter-M-Law. 
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of  the  value  of  2002.5  the  property  of  Bernard  Gilpin  and  another, 
and  then  and  there  feloniously,  unlawfully  and  maliciously  did 
damage,  with  intent  then  and  there  to  destroy,  the  said  machine^ 
against  the  form  of  the  statute,  &c 

In  a  second  count,  the  damage  was  alleged  to  be  done  with 
intent  to  render  the  machine  useless. 

A  third  count  chained  the  prisoner  with  feloniously,  unlawfully, 
and  maliciously  damaging,  with  intent  to  destroy  and  render  use- 
less, a  certain  machine  of  Bernard  Gilpin  and  another,  then  and 
there  being,  &c. 

George  Brough,  the  engineer  to  Messrs.  Gilpin  and  another, 
the  prosecutors,  who  were  manufacturers  of  iron,  was  examined 
as  a  witness,  and  stated  that  at  half-past  five  o'clock  on  the  morning 
of  the  12th  of  February,  he  was  at  the  door  of  the  roUing-miU 
engine-house,  and  within  sight  of  the  puddling  furnace  and 
squeezers.  He  saw  the  prisoner,  who  was  a  workman  in  the  em* 
ployment  of  the  prosecutors,  coming  down  the  race  (an  iron 
pathway  on  which  the  puddling  balls  are  conveyed  from  the  Air- 
nace  to  the  squeezers)  with  a  sledge-hammer,  which  he  was  drawing 
along  with  tongs  towards  the  squeezers,  the  same  way  as  if  he 
was  engaged  in  drawing  a  puddling  balL  He  brought  the  sledge- 
hammer in  this  manner,  and  put  it  between  the  jaws  of  Uie 
squeezers,  the  engine  being  then  in  motion.  There  is  a  sort  of 
step  in  the  lower  jaw  of  the  squeezers  between  the  narrow  and 
wide  party  and  the  practice  is  to  hold  the  puddling  balls  with  the 
tongs  in  the  wider  part  of  the  squeezers  against  the  step,  until 
by  the  action  of  the  squeezers  it  is  partially  crushed,  and  then 
to  remove  it  into  the  upper  or  narrower  part  of  the  squeezers. 
By  this  method  the  strain  on  the  engine  Tworked  by  steam  power) 
which  would  result  from  forcing  the  balls  at  once  into  the  angle 
of  the  squeezers  is  avoided.  The  prisoner  put  the  hammer  into 
the  upper  part  of  the  squeezers,  and  the  witness  immediately 
heard  a  loud  report,  as  of  a  blow,  shaking  the  building.  The 
witness  called  out  to  the  prisoner,  who  remained  near  the  squeezers, 
'^  There,  young  man,  you  have  done  something  now."  He  made 
no  reply,  but  took  the  hammer  from  the  squeezers  with  the  tongs, 
which  he  continued  to  hold.  After  the  report  the  witness  ex- 
amined the  squeezers,  but  perceived  no  mark.  He  then  went 
into  the  squeezer-hok  and  examined  the  carriage  of  the  spur-wheel 
of  the  engine  and  the  rests.  They  were  displaced.  The  silling 
of  the  carriage  was  also  displaced.  These  injuries  would  not  have 
occurred  if  tne  sledge-hammer  had  not  been  put  in.  They  could 
not  have  resulted  from  an  ordinary  puddling  ball  being  placed  in 
the  squeezers. 

On  cross-examination,  the  witness  said  that  the  connecting  rod 
was  displaced  and  lifted  up,  but  the  engine  was  not  so  much  dis- 
placed as  to  prevent  the  work  from  goin^  on.  It  continued  to 
roll  puddled  iron  bars,  which  are  bars  that  are  rolled  out  and 
cut  up  and  heated  again.  The  engine  continued  to  work  for  two 
days,  and  then  the  usual  stoppinff  Sblj  intervened.  No  part  of  the 
machinery  was  broken,  only  disj^aced. 
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Poyner,  the  millwright^  described  the  injuries.  The  oak  silling 
and  uie  brickwork  under  it  had  given  way  and  sunk,  and  the  car- 
riage went  down  with  it.  Two  days  before,  every  thing  was  in 
order.  The  spur  was  new.  The  actual  damage  done  to  the 
squeezers  was  three  shillings,  and  the  total  damage  to  the  machine 
five  shillings.  The  value  of  the  whole  machine  was  five  thousand 
pounds.  He  included  the  silling  as  nart  of  the  machine.  If  the 
silling  had  not  given  way,  the  probaole  damage  would  have  been 
upwards  of  one  thousand  pounds. 

The  sledge-hammer  was  produced.  Its  weight  was  fourteen  or 
fiifieen  pounds. 

When  the  prisoner  was  taken  into  custody,  he  said,  **  I  took 
the  tongs  to  fetch  the  sledge  to  clean  my  bars,  and  took  hold  of ' 
the  'stair  (the  handle  of  the  hammer)  with  the  tongs,  and  took  it 
down  the  race  and  put  it  under  the  squeezers  the  same  as  a  balL^ 

Rupert  Kettle^  at  the  close  of  the  case  for  the  prosecution, 
objected  that  the  offence  charged  was  not  made  out.  First, 
the  act  must  be  shown  to  have  been  done  wilfuUy  and  mali- 
ciously, and  express  malice  must  be  proved.  In  the  case 
of  Rex  V.  NeunU,  R  &  M.  C.  C.  458,)  (*)  which  was  an  in- 
dictment under  the  same  statute  (7  &  8  Geo.  4,  c.  30,)  it  was 
held,  that  an  intention  to  injure  another  person,  and  not  the 
owner  of  the  property,  was  sufficient  to  support  the  indictment 
charging  the  intent  to  be  to  injure  the  owner;  but  still  express 
malice  to  some  one  was  proved  in  that  case.  The  25th  section  of 
the  statute  did  not  get  rid  of  the  objection,  for  it  contemplated 
express  malice  to  some  person,  (c)  There  was  no  proof  that  the 
defendant  knew  the  consequences  that  would  follow  from  his  act. 

Platt,  B. — Everything  wilfully  done,  if  injurious,  must  be 
inferred  to  be  done  with  malice. 

Kettle, — Another  point  was,  that  there  was  no  damage  to  any 
machine  or  engine  within  the  statute,  (d)  The  injury  was  to  the 
nJUng^  and  not  to  the  machine. 

Platt,  B. — You  say  that  the  machine  is  only  that  part  in 
motion,  and  not  what  it  rests  upon. 

Kettle. — Exactly  so. 

(V)  In  that  case  the  prisoner  was  convicted  on  an  indictment  charging  him  with  malicionalj, 
ftc.  setting  fire  with  intent  to  injare  Joseph  Chettle.  The  property  fired  belonged  to  him,  but 
the  jary  foond  the  prisoner  goiltj  with  intent  to  injare  Charles  Smith,  and  that  there  was  no 
intent  to  injure  Chettle,  except  so  far  as  by  law  it  mast  be  so  considered.  It  was  held  that 
the  coniiction  was  good. 

(c)  "  Ereiy  panishment  and  forfdtore  by  this  act  imposed  on  any  person  malicionsly  committing 
any  offence,  whether  the  same  be  panishable  upon  indictment  or  upon  summary  couTiction, 
shall  eqoally  apply  and  be  enforced,  whether  the  offence  shall  be  committed  from  malice  oon- 
oeiTed  against  the  owner  of  the  property  in  respect  of  which  it  shall  be  committed,  or  other- 
wise."—7  &  8  Geo.  4,  c.  30,  s.  25. 

(d)  "  If  any  penon  shall  unkwfully  and  malidonsly  cat,  break,  or  destroy,  or  damage  with 
intent  to  destroy  or  to  render  nseless,  any  threshing  machine,  or  any  machme  or  engine,  whether 
fixed  or  moveable,  prepared  for  or  employed  in  any  manufacture  whatsoever  (except  the  manu- 
£ietare  of  silk,  woollen,  linen,  or  cotton  goods,  or  goods  of  any  one  or  more  of  those  materials 
mixed  with  wsh.  other,  or  mixed  with  any  otiier  material,  or  any  frame-work  knitted  piece, 
stocking,  hose  or  laoe),  every  such  offirader  shall  be  guilty  of  felony,"  &c.— 7  &  8  Geo.  4,  c  30, 
S.4. 
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Platt,  B. — The  whole  machine  does  not  move  when  in  work. 
What  do  you  say  to  the  parts  of  the  machine  not  in  motion  ? 

Kettle, — The  whole  machine  sank  together.  Another  objection 
is  founded  upon  the  nature  of  the  injury.  The  statute  speaks 
of  cutting,  breaking,  or  destroying,  or  damaging  with  intent  to 
destroy  or  to  render  useless.  In  this  case  there  was  no  cutting, 
no  breakage,  no  destruction ;  only  a  displacement.  A  displace* 
ment  is  not  within  the  statute.  A  fourth  point  was,  that  the  in- 
jury must  be  done  with  intent  that  a  particular  consequence 
should  ensue.  There  was  no  intent  to  destroy  in  this  case.  The 
prosecution  was  bound  to  show  an  intent  to  destroy  the  machine 
or  render  it  useless,  or  at  least  to  prove  facts  and  circumstances 
from  which  that  intent  may  be  inferred. 

Vauffhan  for  the  prosecution. — The  indictment  is  sustsdned  by 
the  evidence  which  brings  the  case  within  the  statute.  Besides 
cutting,  breaking  and  destroying,  the  statute  says  "  or  damage." 
The  effect  of  the  prisoner's  act  might  have  been  only  a  displ^e- 
ment ;  but  if  that  displacement  damaged  the  macUne,  that  is 
sufficient. 

Platt,  B. — You  contend  that  if  the  machine  were  removed 
and  placed  in  the  yard  of  the  manufactory,  that  would  be  within 
the  act 

Vaughan. — Yes.  The  term  **  damage  **  was  introduced  to  include 
other  offences  not  included  in  the  words  cutting,  breaking,  or 
destroying.  If  a  machine  is  bent,  that  would  be  damage  falling 
within  the  purview  of  the  act. 

Platt,  B, — The  millwright  says  the  sill  is  part  of  the  machine. 
I  doubt,  however,  whether.a  displacement  is  sufficient,  but  I  shall 
not  decide  definitively  here.  I  shall  reserve  the  point,  and  speak 
to  my  learned  brother  Mr.  Justice  Wightman  about  it.  With 
respect  to  the  intent,  that  is  for  the  jury  to  judge  of. 
The  trial  then  proceeded,  and  the  prisoner  was  convicted. 
On  the  following  day,  Mr.  Baron  Platt  said  he  had  consulted 
with  Mr.  Justice  Wightman  on  Abraham  Foster's  case,  and  he 
was  of  opinion  that  a  dislocation  or  disarrangement  of  a  machine 
was  within  the  statute,  and  that  the  silling  was  to  be  considered 
as  part  of  the  machine ;  consequently  the  prisoner  was  rightly 
convicted. 
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OXFORD    CIRCUIT. 

Stafford  Spring  Assizes,  1852. 
March  16. 

(Before  Greaves,  Q.  C.) 

Reg.  v.  Bailey,  {a) 

FaUe  pretence —  Variance  between  averment  and  evidencc^-^Power  of 
amendment  under  the  14  S^  16  Vict.  c.  100,  s,  L 

In  an  indictment  Jor  obtaining  money  by  fahe  pretences^  the  pretence 
alleged  was^  that  the  defendant  had  been  to  B.  on  behalf  of  the  prosc' 
cutrixy  and  had  served  a  certain  order  of  affiliation  on  one  J,  B,y  and 
that  he  was  entitled  to  receive  for  serving  the  said  order  the  sum  of  Jive 
shUUngs: 

Heldj  thai  this  averment  was  not  supported  by  proof  that  the  defendant 
said  that  he  had  been  with  the  order  to  B.  to  serve  J,  B,  and  left  it 
with  ^  landlady  where  J,  B,  lodged^  he  being  out^  ^c. 

Hddy  alsoy  that  this  was  not  an  amendable  variance  within  the  meaning 
tfthestatute  14  ^  15  Vict  c.  100,  s.  I. 

THE  prisoner,  George  Edward  Bailey,  was  indicted  for  obtaining 
money  by  means  of  false  pretences. 

The  indictment  alleged  that  he  pretended  to  Emma  Fletcher^ 
of  West  Bromwich,  &c.  *Uhat  he,  the  said  George  Edward  Bailey, 
had  been  to  Bretley,  in  Derby8hu*e,  on  behalf  of  the  said  Emma 
Fletcher,  and  served  a  certain  order  of  affiliation  on  one  John 
Bell  (meaning  John  Bell  of  Bretley  aforesaid,  named  in  the  said 
order  of  affiliation,)  and  that  he,  the  said  George  Edward  Bailey, 
was  then  entitled  to  have  and  receive  of  the  saia  Emma  Fletcher, 
for  serving  the  said  order,  the  sum  of  5s. ;  whereas  in  truth  and  in 
fact  the  said  George  Edward  Bailey  had  not  been  to  Bretley, 
in  Derbyshire,  on  behalf  of  the  said  Emma  Fletcher,  to  serve  the 
said  order  of  affiliation  on  the  said  John  Bell ;  and  whereas  the 
8aid  George  Edward  Bailey  was  not  then  entitled  to  have  and 
receive  of  the  said  Emma  Fletcher  the  sum  of  5«.,  by  means  of 
which  false  pretence  the  said  George  Edward  Bailey  obtained 
from  the  said  Emma  Fletcher  two  pieces  of  the  current  coin  called 
half-crowns,  of  the  moneys  of  the  said  Emma  Fletcher,"  &c. 

Emma  Fletcher,  the  prosecutrix,  deposed  that  the  prisoner  made 
the  following  statement  to  her: — **  He  told  me  he  had  been  with 
the  order  to  Bretley,  to  serve  one  Bell,  and  left  it  with  the  land- 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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Rbo.        lady  at  the  Chesterfield  Arms  there,  where  Bell  lodged,  he  being 

^'         out;  that  he  would  not  overcharge  for  his  journey,'*  &c 
tf^'  Huddkston,  for  the  prisoner,  submitted  that  the  allegation  in 

1852.       the  indictment  was  not  supported  by  the  evidence.     The  indict- 

ment  alleged  that  the  defendant  pretended  that  be  had  served  the 

"^^A^IJi^!!^  order  of  affiliation  personally  on  John  Bell,  whereas  what  the 
^Varkmot.     defendant  said  was,  that  he  had  left  the  order  with  a  third  person 
to  give  to  him. 

Scotland^  for  the  prosecution,  contended  that  the  substantial 
charge  was  sufficiently  proved.  The  defendant  clearly  intended 
to  cause  the  prosecutrix  to  believe  that  the  order  had  reached 
Bell's  hands,  and  that  a  service  had  been  effected  by  his  instru- 
mentality. 

Greaves,  Q.  C,  after  retiring  to  consult  Mr.  Baron  Piatt, 
sitting  in  the  Crown  Court,  said  he  was  sorry  to  stop  a  case  on 
this  point,  but  both  he  and  Mr.  Baron  Piatt  were  clearly  of  opinion 
that  the  allegation  in  the  indictment  meant  a  personal  service,  and 
that  consequently  the  pretence  was  not  proved  as  alleged. 

Scotland  then  applied  to  amend  the  indictment  by  making  the 
allegation  correspond  with  the  evidence. 

(xREAYKS,  Q.  C,  said  that  he  was  afraid  that  he  had  no  power 
to  order  the  amendment  under  the  recent  act,  14  &  15  Vict.  c.  100, 
s.  1.  As  ori^nally  drawn,  the  bill  provided  for  such  a  case, 
but  those  woras  had  been  struck  out  in  the  House  of  Lords. 
The  section,  as  it  now  stands,  only  provides  for  a  variance  between 
the  statement  in  the  indictment,  '^and  the  evidence  offered  in 
proof  thereof,  in  the  name  of  any  county,  riding,  division,  city, 
borough,  town  corporate,  parish,  township,  or  place  mentioned  or 
described  in  any  such  indictment,  or  in  the  name  or  description  of 
any  person  or  persons,  body  politic  or  corporate,  therein  stated  or 
alleged  to  be  the  owner  or  owners  of  any  property,  real  or  per- 
sonal, which  shall  form  the  subject  of  any  offence  charged  therein, 
or  in  the  name  or  description  of  any  person  or  persons,  body  politic 
or  corporate,  therein  stated  or  alleged  to  be  injured  or  damaged, 
or  intended  to  be  injured  or  damaged  by  the  commission  of  such 
offence,  or  in  the  christian  name  or  surname,  or  both  christian 
name  and  surname,  or  other  description  whatsoever,  of  any  person 
or  persons  whomsoever  therein  named  or  described,  or  in  the  name 
or  description  of  any  matter  or  thing  whatsoever  therein  named 
or  descnoed,  or  in  the  ownership  of  any  property  named  or 
described  therein."  In  this  case  the  variance  could  not  be  said  to 
be  in  the  name  or  description  of  any  matter  or  thing  named  or  de- 
scribed in  the  indictment.  He  was  not  sorry  this  case  had  occurred, 
for  it  illustrated  the  utility  and  necessity  for  the  provision  originally 
contained  in  the  bill. 

The  prisoner  was  therefore  acquitted. 
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August  3. 
(Before  Mr.  Justice  Maule) 

Reg.  v.  Smith  and  anotheb.  (a) 

13  EUz,  c,  5,  #.  3 — Indictment — Fraudulent  conveyance. 

For  any  offence  within  1 3  Eliz.  c,  .5,  s,  3,  the  offender  may  be  proceeded 
against  by  indictment. 

In  such  an  indictment  it  is  not  necessary  to  set  out  the  specific  facts 
which  constitute  the  fraud. 

THE  defendants  were  charged  upon  the  following  indictment 
under  the  3rd  section  of  the  13  Eliz.  c.  5,  (b)  for  making  a 
fraudulent  conveyance. 

Surrey, )  The  jurors  for  our  Lady  the  Queen  upon  their  oath  Indictment 
to  wit.  j  present,  that  heretofore  and  before  the  committing  of 
the  offence  hereinafter  next  mentioned,  to  wit,  on  the  1st  day  of 
January  in  the  year  of  our  Lord  1850,  and  on  divers  other  days 
and  times  heretofore,  Wm.  Smith  hereinafter  mentioned  had  com- 
mitted and  caused  to  be  committed  near  to  and  in  the  neighbour^ 
hood  of  certain,  to  wit,  twenty-two  messuages,  of  and  belon^ng 
to  one  T.  C.  M.,  to  wit,  at  West  Hill  Grove,  in  the  parish  of 
Battersea,  in  the  county  of  Surrey,  divers  nuisances  and  injurious 
acta,  matters  and  things,  to  the  great  damage  and  injury  of  the 
said  T.  C.  M.,  to  wit,  to  the  amount  of  300/.  and  upwards.  Where- 
fore the  said  T.  C.  M.  heretofore,  to  wit,  on  the  27th  day  of 
January  in  the  year  of  our  Lord  1851,  did  commence  a  certain 
action  on  the  case  against  the  said  W.  S.,  to  wit,  in  the  court  of 
our  Lady  the  Queen  before  the  Queen  herself,  whereby  to  recover 
firom  the  said  W.  S.  the  lawful  damages  sustained  by  the  said 
T.  C.  M.  for  and  in  respect  of  the  said  nuisances  and  injurious 
acta,  matters  and  things  aforesaid. 

''  That  thereupon  such  proceedings  were  had  and  taken  in  the 
aaid   action,  that  afterwwls,  to  wit,  at  the  Assizes  holden  at 

(a)  Reported  hj  B.  C.  Bobinsov,  Esq.,  BarriBter-at-law. 

(h)  It  has  been  thooght  right  to  set  ont  this  indictment  at  some  length,  as  it  is  the  onlj 
ftni  of  the  kind  to  be  found  in  the  books.  It  was  drawn,  after  much  consideration,  bj  the 
Deputy  Clerk  of  Assixe  on  the  Home  Circuit,  and  is  believed  to  be  the  only  instance  in  which 
an  attempt  has  been  made  to  render  this  section  the  basis  of  a  criminal  prosecution,  a  fact 
loaiewhat  remarkable,  obnsidering  the  extensive  natnre  of  its  operation.  The  facts  of  the 
flHs  0s  soiBdeiilly  shown  by  the  iadietauot  itself. 
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Kingston-on-Thames,  in  and  for  the  county  of  Surrey  aforesaid, 
the  said  action  came  on  to  be  tried  and  then  and  there,  before  the 
Right  Honourable  John  Lord  Campbell,  and  the  Right  Honour- 
able Sir  James  Parke,  Knight,  then  and  there  being  Her  Majesty's 
Justices  assigned  to  take  the  Assizes  in  and  for  the  said  county, 
was  by  a  certain  jury  of  the  country  in  due  form  of  law  tried, 
upon  which  said  trial  the  said  jury  did  find  and  say  upon  their 
oaths  that  the  said  W.  S.  was  guilty  of  the  grievances,  nuisances 
and  injurious  acts,  matters  and  things  aforesaid ;  and  assessed  the 
damages  of  the  said  T.  C.  M.  on  occasion  thereof,  over  and  above 
his  costs  and  charges  by  him  about  his  said  suit  in  that  behalf 
expended,  to  300/.,  and  assessed  those  costs  and  charges  at  40^. 

**  That  during  the  pendency  of  the  said  suit,  to  wit,  from  the 
commencement  of  the  said  suit  until  the  28th  day  of  March  in 
the  year  of  our  Lord  1851,  the  said  W.  C.  was  seised  in  his 
demesne  as  of  fee  of  and  in  certain  lands,  hereditaments,  and 
premises  within  the  said  county,  to  wit,  at  the  parish  of  Battersea, 
in  the  county  of  Surrey. 

"  That  the  said  W.  S.  late  of  the  parish  of  Wandsworth,  in  the 
county  aforesaid,  labourer,  and  S.  Everett,  late  of  the  same  place, 
labourer,  devising  and  wickedly  intending  and  contriving  to  injure, 
prejudice  and  aggrieve  the  said  T.  C.  M.,  and  to  defraud  and 
deprive  him  of  any  damages  and  costs  to  be  recovered  in  the  said 
action  whilst  the  same  was  so  pending  as  aforesaid,  and  immedi- 
ately before  the  same  came  on  for  trial  as  aforesaid,  and  in 
anticipation  of  the  said  verdict,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid,  did 
devise,  contrive  and  prepare,  and  cause  to  be  prepared,  a  certain 
feigned,  covinous  and  fraudulent  alienation  and  conveyance, 
whereby  the  said  W.  S.  expressed  and  declared  to  appoint  and 
grant  to  the  said  S.  E.,  the  lands,  tenements  and  hereditaments 
aforesaid,  to  hold  to  him  the  said  S.  E.  and  his  heirs  for  ever. 

"  That  the  said  W.  S.  and  S.  E.,  wickedly  and  fraudulently 
devising,  contriving  and  intending  as  aforesaid,  on  the  day  and 
year  aroresaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
unlawfully,  knowingly,  wilfully,  fraudulently,  covinously  and 
injuriously  did  execute  and  become  parties  to  the  said  alienation 
and  conveyance,  and  then  and  there  wittingly  and  willingly  did 
put  in  ure,  avow,  maintain,  justify  and  defend  the  same  alienation 
and  conveyance,  as  true,  simple,  and  done  and  made  bandjtde  and 
upon  good  consideration,'  and  as  a  conveyance  and  alienation 
whereby  the  said  W.  S.  had  really  and  band  fide  appointed  and 
granted  to  the  said  S.  E.  the  lands,  tenements  and  hereditaments 
aforesaid,  to  hold  to  him  the  said  S.  E.  and  his  heirs  for  ever. 
Whereas  in  truth  and  in  fact  the  said  alienation  and  conveyance 
was  not  nor  is  it  bond  fide*  And  whereas  the  truth  was  and  is 
that  the  same  was  so  devised,  contrived  and  executed  as  aforesaid, 
of  malice,  fraud,  collusion  and  guile,  and  to  the  end,  purpose  and 
intent  to  delay  and  hinder  the  said  T.  C.  M.  of  and  in  bis  said  just 
and  lawful  action  and  the  said  damages  by  reason  of  the  premises : 
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to  the  great  let  and  hinderance  of  the  due  course  and  execution  of       Rbo. 
law  and  justice^  to  the  great  injury  of  the  said  T.  C.  M.,  against  ^' 

the  form  of  the  statute  in  such  case  made  and  provided,  and     ^^^^^am^ 

against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and        

d^nity.  ^^^2. 

Second  CounL  as  in  the  first  count,  to  the  asterisk,  and  con-  prauduknt 
tinned  thus: — That  the  said  W.  S.  and  S.  E.,  devising  and  wickedly  com>eyanc6— 
intending  and  contriving  to  injure,  prejudice  and  aggrieve  the  said  ^^  ^^  ^-  ®» 
T.  C.  M.,  and  to  defraud  and  deprive  him  of  any  damages  and  costs 
to  be  recovered  in  the  said  action  whilst  the  same  was  so  pending  as 
aforesaid,  and  immediately  before  the  same  came  on  for  trial  as 
aforesaid,  and  in  anticipation  of  the  said  verdict,  to  wit,  on  the 
day  and  year  last  aforesaid^  at  the  parish  of  Wandsworth,  in  the 
county  aforesaid,  did  devise,  contrive  and  prepare,  and  cause 
to  be  prepared,  a  fraudulent  alienation  and  conveyance  of 
the  lands,  tenements  and  hereditaments  aforesaid.  That  the 
said  W.  S.  and  S.  E.  wickedly  and  fraudulently  devising, 
contriving  and  intending  as  aforesaid,  on  the  day  and  year 
aforesaid,  at  the  parish  last  aforesaid,  in  the  county  aforesaid, 
unlawfully,  knowingly,  wilfully,  fraudulently,  covmously  and 
injuriously  did  execute  and  become  parties  to  the  said  alienation 
and  conveyance,  and  then  and  there  wittingly  and  willingly  did 
put  in  ure,  avow,  midntain,  justify  and  defend  the  same  alienation 
and  conveyance,  as  true,  simple,  and  done  and  made  bond  Jide  and 
upon  ^ood  consideration,  and  as  a  conveyance  and  abenation, 
wnereby  the  said  W.  S.  had  really  and  bond  fide  aliened  and  con- 
veyed  to  the  said  S.  E.  the  lands,  tenements  and  hereditaments 
aforesaid,  to  hold  to  him  the  said  S.  E.  and  his  heirs  for  ever ; 
whereas  in  truth,  &c  as  in  first  count. 

Third  Count  to  the  asterisk. — That  during  the  pendency  of  the 
said  action  and  in  anticipation  of  the  said  verdict,  to  wit,  on  the  day 
and  year  last  aforesaid,  a  certain  feigned,  covinous  and  fraudulent 
alienation  and  conveyance  had  been  devised,  contrived,  prepared 
and  executed  by  and  between  the  said  W.  S.  and  the  said  S.  E., 
whereby  the  said  W.  S.  was  expressed  and  declared  to  appoint 
and  grant  and  make  over  to  the  said  S.  E.,  the  lands,  tenements, 
and  hereditaments  aforesaid,  to  the  said  S.  E.  and  his  heirs  for 
ever.  That  the  said  W.  S.  and  S.E.,  wickedly  devising,  contriving 
and  intending  to  injure,  prejudice  and  aggrieve  him,  and  to  de- 

!>rive  him  of  the  said  dami^es  and  costs  in  the  said  action  so 
band  as  aforesaid,  afterwards,  to  wit,  on  the  26th  day  of  April, 
in  the  year  of  our  Lord  1851,  at  the  parish  of  Wandsworth,  in 
the  county  aforesaid,  unlawfully,  wittingly  and  willingly  did  put 
in  ure,  avow,  maintain,  justify  and  defend  the  same  alienation  and 
conveyance,  as  true,  simple,  and  done  and  made  bond  fde^  and 

Xn  good  consideration,  and  as  a  conveyance  and  alienation, 
jreoy  the  said  W.  S.  had  really  and  bond  fide  appointed, 
granted  and  made  over  to  the  said  S.  E.,  the  lands,  tenements 
and  hereditaments  aforesaid,  to  hold  to  him  the  said  S.  E.  and  his 
heirs  for  ever ;  whereas  in  truth  and  in  fact,  &c. 
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Bbo.  Fourth  County  as  first  count  to  asterisk. — That  during  the  pending 

^-  ^^^    of  the  said  action  and  in  anticipation  of  the  said  verdict,  to  wit,  on 
"  **^    the  day  and  year  last  aforesaid,  a  certain  feigned,  covinous  and 

fraudulent  alienation  and  conveyance  had  been  devised,  contrived, 

1852.  prepared  and  executed  by  ana  between  the  said  W.  S.  and  the 
Frcmdulent  ^*^^  ^'  ^'>  ^^  ^^®  lands,  tenements  and  hereditaments  aforesaid, 
ootweycmce—  to  the  Said  S.  E.  and  his  heirs  for  ever.  That  the  said  W.  S. 
13  £/».<?.  5,  and  S.  E.,  wickedly  devising,  contriving  and  intending  to  in- 
jure, prejudice  and  aggrieve  the  said  T.  C.  M.,  and  defraud 
and  deprive  him  of  the  said  damages  and  costs  in  the  said 
action  so  found  as  aforesaid,  afterwards,  to  wit,  on  the  26th 
day  of  April,  in  the  year  of  our  Lord  1851,  at  the  parish  of 
Wandsworth  aforesaid,  in  the  county  aforesaid,  unlawfully,  wit- 
tingly and  willingly  did  put  in  ure,  avow,  maintain,  justify  and 
defend  the  same  alienation  and  conveyance,  as  true,  simple,  and 
done  and  made  hoaafde^  and  upon  good  consideration,  and  as  a 
conveyance  and  alienation  whereby  the  said  W.  S.  had  really 
and  bona  fide  granted,  bargained,  aliened,  released,  conveyed  and 
made  over  to  the  said  S.  E.,  the  lands,  tenements  and  heredita- 
ments aforesaid,  to  hold  to  him  the  said  S.  E.  and  his  heirs  for 
ever,  &c. 

Fifth  Count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  S.  and  the  said  S.  E., 
and  divers  evil-disposed  persons  wickedly  intending  to  injure  the 
said  T.  C.  M.,  on  the  28th  day  of  March,  in  the  year  of  our  Lord 
1851,  with  force  and  arms,  at  the  parish  of  Wandsworth,  in  the 
county  aforesaid,  did  amongst  themselves  conspire,  combine,  con- 
federate and  agree  together,  fraudulently,  maliciously  and  covin- 
ously  to  delay,  hinder  and  defraud  the  said  T.  C.  M.  of  all  such 
damages  which  he  might  thereafter  recover  against  the  said  W.  S. 
in  a  certain  action  which  was  then  pending  in  the  court  of  our 
said  Lady  the  Queen,  before  the  Queen  herself,  wherein  the  said 
T.  C.  M.  was  plaintiff  and  the  said  W.  S.  was  defendant,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  S.  and  the  said  S.  E., 
and  divers  evil-disposed  persons  wickedly  intending  to  injure  the 
said  T.  C.  M.,  on  the  28th  day  of  March,  in  the  year  of  our 
Lord  1851,  with  force  and  arms,  at  the  parish  of  Wandsworth,  in 
the  county  aforesaid,  did  amongst  themselves  conspire,  combine, 
confederate  and  agree  together,  fraudulently,  maliciously  and 
covinously  to  delay,  hinder  and  defraud  the  creditors  of  the  said 
W.  S.,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Seventh  Count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  W.  S.  and  the  said  S.  E., 
and  divers  evil-disposed  persons  wickedly  intending  to  injure  the 
said  T.  CM.,  on  the  28th  day  of  March,  in  the  year  of  our  Lord 
1851,  with  force  and  arms,  at  the  parish  of  Wandsworth,  in  the 
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county  aforesaid,  did  amongst  themselves  conspire,  combine,  Rso. 
confederate  and  agree  together,  fraudulently,  maliciously  and 
covinously  to  cheat  and  defraud  the  said  T.  C.  M.  of  the  fruits, 
and  of  all  benefits  and  advantages  of  any  execution  or  executions 
which  he  might  thereafter  lawfully  issue  or  cause  to  be  issued 
against  the  lands  or  tenements  of  the  said  W.  S.,  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  against  the  peace  of  conveyance— 
onr  Lady  the  Queen,  her  crown  and  dignity.  ^^  ^^'  ^'  ^* 

Eighth  Count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  fttrther  present,  that  the  said  W.  o.  and  the  said 
S.  E.,  and  divers  evil-disposed  persons,  wickedly  intending  to 
injure  the  said  T.  C.  M.  on  the  28th  day  of  March,  in  the  year 
of  oar  Lord  1851,  with  force  and  arms,  at  the  parish  of  Wands- 
worth, in  the  county  aforesaid,  did  amongst  themselves  conspire, 
combine,  confederate  and  agree  together,  fraudulently,  maliciously 
and  covinously  to  cheat,  injure,  impoverish,  prejudice  and  defraud 
the  said  T.  C.  M.,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  &c. 

Ninih  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  tnat  heretofore  and  before  and  at  the 
time  of  the  commission  of  the  offence  hereinafter  next  mentioned, 
to  wit,  on  the  28th  day  of  March,  in  the  year  of  our  Lord  1851, 
a  certain  action  on  the  case  was  pending  between  the  said  W.  S. 
and  the  said  T.  G.  M.,  to  wit,  in  Her  Majesty's  Court  of  Queen's 
Bench,  at  Westminster,  whereby  the  said  T.  C.  M.  sought  to  re- 
cover from  the  said  W.  S.,  damages  for  certain  nuisances  and 
injurious  acts,  matters  and  things  alleged  to  have  been  done  and 
committed  to  the  injury  of  the  said  T.  C.  M.  That  the 
said  W.  S.  and  S.  E.,  and  divers  evil-disposed  persons,  whilst 
the  said  action  was  so  pending  as  aforesaid,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  last  aforesaid,  in  the  county 
aforesaid,  unlawfully  and  wickedly  did  conspire,  combine,  confe- 
derate and  agree  together,  by  divers  unlawful,  false,  fraudulent 
and  indirect  ways,  means,  devices,  stratagems  and  contrivances, 
to  impede,  hinder,  prevent  and  delay  the  said  T.  C.  M.  in  the  said 
action,  and  in  the  prosecution  thereof,  and  in  the  recovery  of 
damages  for  the  nuisances  and  injurious  acts,  matters  and  things 
aforesaid,  to  the  great  injury  of  the  said  T.  C.  M.,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Locke  (for  the  defence),  moved  after  verdict,  in  arrest  of  judg- 
ment, on  the  ground  that  no  proceeding  by  indictment  was  con- 
templated by  the  statute.  The  third  section  was  in  these  words : 
^Tnat  all  and  every  the  parties  to  such  feigned,  covinous  or 
fraudulent  feoffment,  gift,  grant,  alienation,  bargain,  tsonveyance, 
bonds,  suits,  judgments,  executions  and  other  things  before 
expressed,  and  being  privy  and  knowing  of  the  same  or  any  of 
them,  which  at  any  time  after  the  10th  day  of  June  next  coming, 
shall  wittingly  and  willingly  put  in,  ure,  avow,  maintain,  justify 
or  defend  the  same,  or  any  of  them,  as  true,  simple,  and  done,  had 
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Reo.        or  made  hon&fide^  and  upon  good  consideration ;  or  shall  alien  or 
g^^*  assign  any  the  lands,  tenements,  goods,  leases,  or  other   things 

AHcymsB.     before  mentioned,  to  him  or  them  conveyed  as  is  aforesaid,  or  any 

part  thereof,  shall  incur  the  penalty  or  forfeiture  of  one  year'a 

^^^       value  of  the  said  lands,  tenements  and  hereditaments,  leases,  rents, 
FrcMdrHani    commons  or  Other  profits,  of  or  out  of  the  same,  and  the  whole 
conveyance--  value  of  the  Said  goods  and  chattels,  and  also  of  so  much  moneys 
13  Eiia,  c.  6,  ^g  ^^e  or  shall  be  contained  in  any  such  covinous  and  feigned 
bond ;  the  one  moiety  whereof  to  be  to  the  Queen's  Majesty,  her 
heirs  and  successors,  and  the  other  moiety  to  the  party  or  parties 
grieved   by  such  feigned  and  fraudulent  feoffment,  gift,  grants 
alienation,  bargain,  conveyance,  bonds,  suits,  judgments,  execu- 
tions, leases,  rents,  commons,  profits,  charges,  and  other  things 
aforesdd,  to  be  recovered  in  any  of  the  Queen's  Courts  of  Record 
by  action  of  debt,  bill,  plaint  or  information,  wherein  no  essoign, 

Srotection  or  wager  of  law  shall  be  admitted  to  the  defendant  or 
efendants,  and  also  being  thereof  lawfully  convicted,  shall  suffer 
imprisonment  for  one  half  year,  without  bail  or  mainprize."  The 
offence  if  any,  of  which  the  defendants  have  been  guilty,  is  en- 
tirely createa  by  this  statute,  and  the  section,  after  stating  what 
the  offence  is,  declares  that  for  committing  it,  the  offender  shall 
incur  a  penalty  or  forfeiture  of  one  year's  value  to  be  recovered 
by  action.  There  is  no  mention  whatever  of  indictment,  but 
there  is  a  reference  to  a  civil  proceeding.  The  rule  with  respect 
to  the  mode  of  proceeding  where  new  offences  are  created  by 
statute,  is  laid  down  in  Russell  on  Crimes,  p.  50,  in  the  following 
terms:  "Where  an  offence  was  punishable  by  a  common  law 
proceeding  before  the  passing  of  a  statute  which  prescribes  a  par- 
ticular remedy  by  a  summary  proceeding,  then  either  method  may 
be  pursued,  as  the  particular  remedy  is  cumulative  and  does  not 
exclude  the  common  law  punishment.  But  where  a  statute 
creates  a  new  offence  by  prohibiting  and  making  unlawful  what 
was  lawful  before,  and  appoints  a  particular  remedy  against  such 
new  offence,  by  a  particular  sanction  and  particular  method  of 
proceeding,  such  method  must  be  pursued  and  no  other.  The 
mention  of  other  methods  of  proceeding  impliedly  excludes 
that  by  indictment,  unless  such  methods  are  given  by  a  separate 
and  substantive  clause.*'  There  is  another  objection  to  this 
indictment,  that  it  only  states  generally  that  this  deed  was 
fraudulent,  not  stating  why  or  in  what  respect  it  was  so.  In 
Re  Peck,  9  A.  &  E.  686,  it  was  held  that  a  count  charging 
that  the  defendants  unlawfully  conspired  to  defraud  divers 
persons  who  should  bargain  with  them  for  the  sale  of  mer- 
chandize, of  great  quantities  of  such  merchandize  without  paying 
for  the  same,  with  intent  to  obtain  to  themselves  money  and 
other  profit,  was  bad  for  not  showing  by  what  means  the  parties 
were  to  be  defrauded. 

James  (with  whom  was  Hawkins  for  the  prosecution),  was  not 
called  upon. 

Maule,  J. — As  to  the  first  point  that  the  section  of  the  act 
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of  Parliament  does  not  speak  of  indictment,  I  think  it  clear  that 
*hat  proceeding  is  the  proper  one.  The  section  mentions  the  offence, 
and  then  witn  reference  to  the  punishment,  declares  that  the 
'^offender  being  thereof  convicted,  shall  suffer  imprisonment  for 
one  half  year."  That  must  mean  "  being  convicted  thereof," 
before  some  competent  tribunal.  If  the  statute  had  pointed  out 
some  other  means,  for  instance,  on  conviction  before  a  justice  of 
the  peace  on  a  summary  hearing,  it  would  probably  have  restricted 
proceedings  to  that  particular  course.  It  is  true  that  the  statute 
does  mention  a  civil  action,  but  that  has  nothing  whatever 
to  do  with  the  half-year's  imprisonment,  but  merely  has  refer- 
ence to  the  recovery  of  damages  by  action,  in  any  of  the  Courts 
at  Westminster.  It  surely  could  never  be  contended  that  the 
meaning  of  the  statute  is,  that  when  such  a  court  has  given 
judgment  for  the  damages,  it  should  proceed  to  award  to  the 
defendant  the  punishment  of  imprisonment  for  half  a  year.  The 
humanity  of  our  law  has  established  a  clear  distinction  between 
civil  and  criminal  proceedings,  and  this  act  of  Parliament  can- 
not be  supposed  to  sanction  so  anomalous  a  course  as  that.  It 
is  obvious  that  by  some  means  or  another,  imprisonment  is  to 
be  awarded  after  a  proper  conviction  before  a  recognised  tribunal. 
How  then  can  that  be  done,  otherwise  than  by  indictment  ? 

Locke  submitted,  that,  at  all  events  it  was  intended  that  no 
criminal  proceeding  should  be  resorted  to,  until  after  the  recovery 
of  damages  in  a  civil  action,  the  words  ^'  and  also  "  near  the  end 
of  the  section,  seemed  to  point  to  such  a  construction. 

Maule,  J. — I  do  not  think  so;  those  words  do  not  necessarily 
so  restrict  the  procedure,  and  there  seems  to  be  no  reason  why  it 
should  be  so  restricted.  Then  as  to  the  second  point  The 
case  cited  is  one  where  persons  were  said  to  have  conspired  to 
do  a  thing  not  necessarily  unlawful  in  itself,  such  as,  for 
instance,  preventing  a  person  from  having  execution  of  a  judg- 
ment. There  is  nothing  unlawful  in  that.  It  is  precisely  what 
the  learned  counsel,  and  those  who  instruct  him,  are  doing  at 
this  moment,  seeking  to  prevent  the  operation  of  a  judgment  by 
arresting  it.  In  the  present  case,  the  very  words  of  the  statute 
are  adopted.  What  is  charged  therefore  is  necessarily  unlawful, 
for  the  statute  has  made  it  so. 

Judgment  for  the  Crown. 

JameSy  Q.  C,  and  Hawkins  for  the  prosecution. 

Locke  for  the  defence. 


Rbo. 

9, 

Smith  Aso 

ANOTHEB. 

1852. 
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conveyance — 
13  Etiz.  c.  5, 

8.S. 
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OXFORD    CIRCUIT. 

Staffordshire  Spring  Assizes,  1852. 

Stafford^  March  13. 

(Before  Mr.  Baron  Platt.) 

Reg.  v.  Whitehouse  and  others,  (a) 

Conspiracy    to  dejraud  lodging-house  keepers  and  tradesmen — False 
pretences — Indictment — Evidence, 

1.  An  indictment  alleged  that  the  defendants  I,  fF^y  C.  W,  and  J.  TF.j 
being  persons  in  indigent  circumstances^  and  intending  to  defraud 
tradesmen  who  should  supply  them  with  goods  upon  credit^  conspired 
to  cause  J.  W.  to  he  reputed  and  believed  to  be  a  person  of  consider- 
able property,  and  in  opulent  circumstances,  for  the  purpose  and  with 
the  intent  of  cheating  and  defrauding  divers  persons  being  tradesmen, 
who  should  bargain  unth  them  for  the  sale  to  the  said  I.  IF.,  of  goods, 
^c.  the  property  of  such  last-mentioned  persons,  of  great  quantities 
of  such  goods,  without  paying  for  the  same,  with  intent  to  obtain  to 
themselves  money  and  other  profits. 

Held,  that  this  indictment  was  not  supported  by  proof  that  the  defen- 
dants  C,  W,  and  J.  W.  being  the  wife  and  daughter  of  the  other 
defendant  /.  W.^  represented  that  they  were  in  independent  circum^ 
stances,  their  income  being  interest  of  money  received  monthly  ;  at 
another  time,  when  engaging  lodgings,  that  they  were  not  in  the  habit  of 
living  in  lodgings,and  that  they  obtained  various  goods  from  tradesmen 
on  credit,  under  circumstances  that  shewed  an  intent  to  dejraud,  but  no 
proof  being  adduced  that  those  goods  were  obtained  by  reason  of  any 
of  those  general  statements, 

2:  Another  count  alleged  a  similar  conspiracy  to  represent  I,  W,  to  be 
a  person  of  considerable  property  and  Jit  to  be  trusted,  and  by  means 
thereof  to  cheat  and  defraud  persons  who  should  let  to  the  said  I,  W. 
lodgings  for  hire,  of  divers  large  sums  oj  money,  bei?tg  the  sums  agreed 
to  be  paid  for  the  hire  of  such  lodgings. 

Held,  that  this  count  was  not  supported  by  proof  of  the  representations 
above  mentioned,  and  that  the  defendants  went  to  various  houses  taking 
lodgings,  and  quitting  them  unthout  notice  or  payment;  for,  if  an  indict- 
able ojfence  at  all,  the  object  of  the  defendants  was  to  obtain  possession 
of  the  lodgings,  and  not  to  deprive  him  of  the  price  or  profits  of  the 
rooms, 

3.  A  count  charging,  the  defendantswith  conspiring,  by  divers  subtle 
means  and  false  pretences,  to  obtain  goods  arid  chattels  from  If,  B.,  a 
tradesman,  without  paying  for  them,  with  intent  to  defraud  him  thereof, 
(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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is  supported  by  proof  of  overt  acts,  from  which  a  conspiracy  may  be  tit-  Reo. 

f erred,  without  proof  of  any  such  false  pretence  as  is  required  in  an  f- 

ordinary  indictment  for  obtaining  goods  hyjalse  pretences,  Whttehoubb 

4.  Qjutcere,   whether  a   count  charging  a  conspiracy  by  divers  subtle  ^^^^^^* 

means  and  false  pretences,  to  obtain  goods  and  chattels  from  divers  1852. 

persons  being  tradesmen,  without  paying  for  them,  with  intent  to  defraud  — 7- 

tkem  of  the  same,  is  bad  in  arrest  of  judgment  or  otherunse,  for  not  ^o«*P«^acy— 

setting  out  the  names  of  the  parties  defrauded  or  intended  to  be  de-  __/^Sm«l^^ 

frauded^  or  mahing  excuse  for  not  doing  so.  Evidence, 

Semble,  that  the  ordinary  form  of  indictment  for  false  pretences, 
which  after  stating  the  false  pretence,  alleges  thai,  by  means  oj  which 
false  pretence^  the  defendants  obtained  the  goods  or  money,  is  sufficient^ 
and  that  the  substitution  of  the  words  "  by  reason  of  ^ for  **  by  means 
oT*  is  equally  unobjectionable, 

THE  defendants,  Joseph  Whitehouse,  Caroline  Whitehouse, 
and  Jane  Whitehouse,  were  indicted  for  conspiracy.  The 
indictment  contained  seven  counts. 

The  1st  count  alleged,  that  the  defendants  being  evil-disposed 
persons,  and  in  low  and  indigent  circumstances,  and  wickedly 
devising  and  intending  to  defraud  divers  persons  being  tradesmen, 
who  should  supply  them  with  ffoods  and  chattels  and  merchandize 
upon  credit,  on  the  1st  day  of  November,  a.d.  1850,  with  force  and 
arms,  &c,  did  amongst  themselves  conspire,  combine,  confederate 
and  agree  together  and  cause  the  said  Joseph  Whitehouse  to  be 
reputed  and  believed  to  be  a  person  of  considerable  property  and 
in  opulent  circumstances,  for  the  purpose  and  with  the  intent  of 
cheating  and  defrauding  divers  persons  being  tradesmen,  who 
should  bargain  with  them  for  the  sale  to  the  said  Joseph  White- 
house,  of  goods  and  chattels,  the  property  of  such  last  mentioned 
persons,  of  sreat  quantities  of  such  goods  and  chattels,  without 
paying  for  the  same,  with  intent  to  obtain  to  themselves  money 
and  other  profit,  to  the  great  damage  of  such  last-mentioned 
persons,  and  against  the  peace  of  our  Lady  the  Queen,  &c. 

The  2nd  count  charged,  that  the  defendants  bein^  persons  in 
indigent  circumstances,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  &c.,  did  amongst  themselves  conspire,  combine,  confede- 
rate &nd  agree  together,  to  cause  the  said  Joseph  Whitehouse  to 
be  reputed  and  to  be  believed  to  be,  a  person  of  considerable  pro- 
perty and  fit  to  be  trusted,  and  by  means  thereof  to  cheat  and 
defraud  divers  persons,  who  should  let  to  the  said  Joseph  White- 
house  lodgings  for  hire,  of  divers  large  sums  of  money,  being  the 
sums  agreed  to  be  paid  for  the  hire  of  such  lodgings,  to  the  great 
damage  of  such  last-mentioned  persons,  and  against  the  peace, 
&c 

The  3rd  count  chained  the  defendants  with  conspiring,  by  divers 
subtle  means  and  false  pretences,  to  obtain  goods  and  chattels 
from  divers  persons  being  tradesmen,  without  paying  for  them, 
with  intent  to  defraud  them  of  the  same. 

The  4th  count  was  similar  to  the  third,  but  charged  the  con- 
spiracy to  be,  to  obtain  the  goods  and  chattels  from  one  Henry 
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Beg.        BankS;  a  tradesman^  without  paying  for  them^  with  intent  to 
^'         defraud  him  thereof. 
amToth'L^ks'!       The  5th  and  6th  counts,  related  to  the  obtaining  of  lodgings 
—        with  the  intent,  as  in  the  2nd  count,  to  defraud  the  owners  of 
^-       the  hire  of  them. 
dmspiracy—       The  7th  couut,  which  the  grand  jury  ignored  as  to  the  two 
False  pretences  defendants  Joscph   Whitehouse  and  Jane  Whitehouse,  alleged 
—^ndictmerUr—  ^y^^f^  ^jjg  defendants  on  the  2l8t  of  February,  1851,  unlawfully  did 
VI  ence.     f^jg^jy  pretend  to  one  George  Cooper,  that  the  said  Joseph  White- 
house  was  then  a  clerk  in  a  police  oflBce  at  Wolverhampton,  by 
reason  of  which  said  false  pretence,  the  said  Joseph  Whitehouse, 
Caroline  Whitehouse  and  Jane  Whitehouse,  did  then  and  there 
unlawfully  obtain  from  the  said  George  Cooper,  a  large  quantity 
of  bread,  to  thfe  value  of  one  pound  thirteen  shillings  and  ninepence, 
with  intent  then  and  there  to  cheat  and  defraud  him  the  said  George 
Cooper,  of  the  same;  whereas  in  truth  and  in  fact,  the  said  Joseph 
Whitehouse  was  not  then  a  clerk  in  a  police  office  at  Wolverhampton. 

GreaveSy  Q.  C.9  and  Hodgson  for  the  prosecution. 

Huddleston  and  P.  jyPMahon  for  the  defendants. 

GreaveSy  in  opening  the  case,  said  that  the  charge  against  the 
defendants,  who  stooa  in  the  relationship  to  each  other  of  husband, 
wife  and  daughter,  presented  two  shapes.  First,  a  conspiracy  to 
induce  lodging-house  keepers  to  let  lodgings,  and  secondly,  to  cheat 
tradesmen  of  their  goods.  The  acts  were  themselves  lawful,  but 
the  object  was  unlawful  The  case  was  analogous  in  principle  to 
a  transaction  which  occurred  a  few  years  ago  in  Berkshire,  where, 
on  a  turn-out  of  labourers,  they  went  about  begging  in  numbers 
to  farm  houses,  for  the  purpose  of  intimidating  the  inhabitants  to 
give  them  food  and  money,  although  they  abstained  from  actual 
violence.     The  following  is  an  outline  of  the  eyidence : — 

George  Cole,  the  occupier  of  a  house  at  Wolverhampton,  stated 
that  the  defendants,  Caroline  and  Jane  Whitehouse,  came  on  the 
17th  of  November,  1850,  and  the  first  named  engaged  lodgings 
at  seven  shillings  and  sixpence  a  week,  saying  they  would  be  re- 
quired for  a  month  or  longer.  On  the  19th,  the  wife  and  daughter 
took  possession,  bringing  with  them  merely  a  bundle  and  a  small 
drum  basket  They  were  followed  soon  after  by  the  husband. 
The  wife  said  their  luggage  was  coming  from  Liverpool;  but 
none  arrived.  On  the  26th  of  November,  while  the  daughter 
engaged  the  witness  in  conversation  down  stairs,  saying  she  was 
going  to  get  her  father's  tea  ready,  the  father  and  mother  left 
the  house,  and  did  not  return.  They  never  paid  anything  for  the 
lodgings. 

Other  witnesses  proved  similar  transactions  at  Wolverhampton, 
in  February  and  March,  1851,  with  regard  to  lodgings.  On  one 
occasion,  the  wife  said  they  were  going  to  take  a  public-house  if 
they  could  get  one  to  suit  them  ;  at  another  place,  that  they  were 
in  independent  circumstances,  their  income  being  interest  of  money 
received  monthly.  She  also  said  at  one  place,  that  as  they  had 
not  been  in  the  habit  of  living  in  lodgings,  they  wanted  to  be 
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oomfortable,  and  engaged  lodgings  at  ten  ehillings  a  week,  to  be        Saa. 
paid  monthly.     The  luggage  was  always  represented  as  being  ex-  *• 

pected  the  next  day,  by  railway  or  carrier.     The  wife  was  the  amdothbru. 

per&on  who  engaged  the  lodgings  and  made  these  statements,        

generally  in  the  presence  of  her  daughter.     The  husband  did  not        ]^ 

appear  to  follow  any  occupation.     On  one  occasion  they  left  the   conspiraey^ 

lodgings  at  dusk^  without  notice  or  payment;  at  another  place^  Fa^se pretenoe$ 

tradesmen  made  applications  for  money,  and  Mrs.  Bradney,  the  '~'^^*^^^^ 

landlady,  wishing  to  get  rid  of  her  lodgers,  advised  them  to  go,  and 

they  left,  the  wife  saying  she  would  pay  on  the  following  Monday. 

On  cross-examination  of  this  witness^  it  appeared  that  she  did 

not  let  her  rooms  to  the  defendants  until  she  nad  made  enquiries 

from  the  husband's  brother,  a  person  in  a  respectable  station  of 

life. 

Ebenezer  Hunter  proved  that  after  the  defendants  left  the 
last  lodginffs,  the  wife  applied  to  him  to  become  tenant  of  a  house 
in  St.  Mail's  Place,  Wolverhampton,  at  the  yearly  rent  of  18/., 
and  ssid  her  husband  was  in  independent  circumstances.  An  agree- 
ment was  drawn  up  on  the  part  of  the  defendants,  but  ultimately 
the  landlord  prepared  one,  which  the  husband,  Joseph  Whitehouse, 
agned.  In  a  short  time  he  expressed  a  wish  to  leave,  saying,  he 
was  very  much  annoyed  in  the  house.  The  witness  consented, 
provided  the  defendant  would  get  a  fresh  tenant.  In  the  mean 
time,  however,  the  defendants  were  taken  up  on  the  present 
charges. 

In  order  to  show  that  the  defendants  did  these  overt  acts  in 
pnrsuance  of  a  previous  conspiracy,  a  witness  was  called,  who 
stated  that  in  September,  1850,  the  mother  and  daughter  took 
lod^ngs  at  Birkenhead,  in  the  name  of  Taylor,  from  September 
until  Christmas,  at  the  rent  of  thirty-five  shillings  a  week.  The 
mother  said  she  had  some  lugga£:e  coming  by  railway,  but  none 
came»  and  in  about  a  week  they  left,  without  notice  or  payment. 
Upon  an  intimation  from  the  learned  judge,  thaty  although  this 
evidence  might  be  admissible,  it  ought  not  to  be  given,  it  was  not 
pursued  farther. 

With  respect  to  the  other  branch  of  the  case,  a  number  of  wit- 
nesses were  called,  who  proved  the  order  for  and  delivery  of  goods 
to  the  defendants. 

Sarah  Cooper,  the  wife  of  George  Cooper,  a  baker,  said  that  on 
the  21st  of  February,  1851,  Caroline  Whitehouse  bought  some 
trifling  articles,  and  paid  for  them.  She  came  again,  and  asked  to 
be  supplied  monthly.  The  witness  said  she  would  consider  the 
proposition.  Mrs.  Whitehouse  came  again,  and,  in  the  presence  of 
George  Cooper,  stated  that  her  husband  was  a  clerk  at  the  police 
station  in  Garrick-street,  Wolverhampton,  and  the  money  would  be 
quite  safe.  Witness  believed  the  statement,  and  let  the  defen- 
dant have  bread  on  the  credit  of  that  statement,  to  the  amount 
of  U  13*.  9cL,  extending  over  a  period  of  about  a  fortnight.  The 
daughter,  Jane,  on  another  occasion,  came  to  the  shop,  and  in 
the  course  of  conversation  said  that  her  father  was  a  clerk  at 
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Bbg.        the  police  Btation,  but  did  not  say  where.     She  said,  ^*  there  is 
^'  enough  coming  in  to  keep  us.** 

MXD^fmm.       George  Cooper,  the  husband  of  the  last  witness,  proved  that 

Caroline  Whitehouse  said  that  he  need  not  be  afraid  about  the 

1852.        money,  her  husband  was  a  clerk  at  the  police  station,  and  received 

CVwiptracw—  ^^®  Salary   monthly,  and    therefore    did  not  like  to  be  troubled 

Fake  pretences  oftener.     In  consequcnce  of  this,  credit  was  given,  but  was  after- 

^J'ldK^i^t—  wards  discontinued ;    witness  had  not  received  any  part  of  the 

Colonel  Hogg,  superintendent  of  police  at  Wolverhampton, 
proved  that  the  defendant  Joseph  Whitehouse,  was  not  in  any 
situation  in,  or  connected  with,  tne  police. 

A  number  of  tradespeople  were  examined,  comprising  drapers, 
dressmakers,  hosiers,  ironmongers,  brokers,  &c.  In  the  majority  of 
these  cases  the  goods  appeared  to  have  been  ordered  by  the  mother 
or  daughter,  and  supplied  in  the  usual  manner  on  credit,  and 
booked  by  the  tradesmen  until  the  end  of  the  half  year.  The 
false  statements  of  the  defendants  were  in  general  made  as  reasons 
for  asking  to  have  goods  supplied  on  credit.  In  some  instances 
the  credit  had  not  expired  when  the  defendants  were  apprehended 
by  the  police.  The  only  instance  in  which  Joseph  Whitehouse 
had  ordered  goods,  was  on  the  10th  of  March,  1851,  when  he 
ordered  two  loads  of  coal,  which  were  delivered  at  the  house  in  St. 
Mark's  Place.  Mrs.  Whitehouse  had  previously  asked  the  coal- 
dealer's  terms,  and  it  was  agreed  that  the  payment  was  to  be  made 
quarterly.  The  coal  supplied  on  the  10th  of  March  the  witness  un- 
derstood was  to  be  paid  for  on  the  25th.  They  were  not  paid  for, 
and  another  load  was  ordered  on  the  12th  of  April.  The  witness 
trusted  them  because  Mrs.  Whitehouse  mentioned  the  names  of 
some  relatives  of  known  respectability. 

In  the  course  of  the  evidence,  Mr.  Baron  Piatt  observed,  that 
the  statements  were  only  excuses  for  non-payment. 

Greaves,  Q.  C,  submitted,  that  if  the  defendants  went  to  a 
tradesman  with  an  intention  to  obtain  goods  without  paying  for 
them,  that  it  constituted  an  indictable  offence. 

Platt,  B. — If  that  be  so,  half  the  world  may  be  indicted ; 
you  have  only  to  place  them  in  the  dock  instead  of  in  the  Insol- 
vent Court 

Greaves. — Yea.  If  there  is  a  conspiracy  to  obtain  goods  in  that 
way. 

Henry  Banks,  an  ironmonger  at  Wolverhampton,  proved  that 
Jane  W^hitehouse,  on  the  20th  of  March,  ordered  a  kitchen  fender, 
door  mat,  brushes  and  other  articles,  which  were  sent  to  St.  Mark's 
Place.  On  the  31st  of  March  she  ordered  a  pcur  of  brass  candle- 
sticks, a  copper  tea-kettle,  an  enamelled  iron  saucepan,  a  broom, 
and  other  articles,  to  the  amount  of  3/L  8«.  ScL  The  amount  was 
booked  in  the  ordinary  way.  The  shopman  stated,  that  Mrs. 
Whitehouse  had  previously  called  on  the  12th  of  March,  and 
ordered  a  few  things  to  be  sent  to  St.  Mark's  Place,  stating  that 
they  would  be  paid  for  in  the  middle  of  April.    On  these  ooca- 
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sions  the  mother  would  sometimes  go  into  the  shop  leaving  the        Bbo. 
daughter  outside,  and  sometimes  the  daughter  went  in,  leaving  the  ^^j^^^, 
mower  outside ;  at  other  times  they  both  went  in  together.              j^^^  oTBBBt. 
It  was  proved  that  Jane  Whitehouse,  on  the  18th  of  April,       

ewned  the  pair  of  brass  candlesticks  purchased  on  the  31st  of       ^^* 
arch^  for  tnree  shillings,  and  Mrs.  W  hitehouse,  about  the  3rd   coHsph-aeg^ 
of  April,  sold  the  enamelled  saucepan  to  a  broker,  for  ei^htpence,  False  pretence$ 
stating  that  she  had  bought  it  in  Birmingham  for  one  shilling  and  "^^^^^^^ 
ninepence.     Between  the  3rd  and  the  10th,  she  and  Jane  brought 
various  other  articles,  such  as  tubs,  bowls,  and  tin  candlesticks 
for  sale^  and  Mrs.  Whitehouse  said  she  should  have  a  good  deal 
of  fnrniture  for  sale  in  a  few  days,  and  invited  the  broker  to  come 
to  St.  Mark's  Place  and  look  at  it. 

Evidence  was  adduced  to  show  that  no  goods  arrived  at,  or 
were  lying  at  the  carriers'  offices,  according  to  the  statement  of 
the  mother  to  the  various  lodging-house  keepers  and  other  persons. 
The  defendants  were  apprehended  on  the  19th  of  April,  at  the 
house  in  St.  Mark's  Place.  The  furniture  and  articles  purchased 
a  short  before,  were  found  packed  up,  with  direction  cards  to  Bir- 
mingham on  them.  Joseph  Whitehouse  was  in  the  act  of  tying 
up  a  hamper.  When  taken  to  the  police  station,  he  asked  per- 
mission to  give  his  son,  who  was  with  him,  a  tobacco  box,  saying, 
"  He  smokes  as  well  as  I  do."  The  constable  said,  ^'  I  smoke  too; 
let  me  look  at  your  tobacco."  On  opening  the  box  it  was  found 
to  contain  six  sovereigns,  and  a  great  number  of  pawn  tickets, 
some  of  which  were  identified  as  having  been  given  to  the  wife 
and  daughter  for  the  articles  purchased  and  pawned  by  them. 

At  the  close  of  the  case  for  the  prosecution,  M^Mahon  objected 
that  none  of  the  counts  charging  a  conspiracy  to  cheat,  had  been 
made  out  to  the  extent  of  a  primd  facie  case.  There  was  nothing 
but  an  ordinary  case  of  credit.  The  only  case  in  which  credit 
had  been  shown  to  have  been  obtsuned  by  means  of  a  false  state- 
ment, was  that  of  Cooper  the  baker,  where  it  was  certainly  said 
that  credit  was  given  on  account  of  the  representation  by  Mrs. 
Whitehouse,  that  her  husband  was  a  clerk  in  a  police  station.  That 
case  was  covered  by  the  7th  count  for  false  pretences,  and 
that  count  was  ignored  by  the  grand  jury  as  to  the  husband  and 
daughter.  He  wished  to  know  on  what  part  of  the  indictment 
the  prosecution  relied. 

Platt,  B.  after  referring  to  the  indictment,  enquired  from  the 
counsel  for  the  prosecution,  what  evidence  there  was  on  the  1st 
and  2nd  counts,  charging  the  defendants  with  a  conspiracy,  to 
cause  the  husband  to  be  reputed  and  believed  to  be  a  person  of 
considerable  property.  The  3rd  count  is  the  only  one,  as  it 
appears  to  me,  I  can  submit  to  the  jury.  That  allies  a  oonspiracy 
to  obtain  goods  by  false  pretences.  The  falsity  of  those  pretences 
must  be  shown.  That  has  been  done  in  one  instance.  I  can  never 
hold  that  if  parties  conspire  to  tell  the  truth,  and  obtain  goods  or 
money,  they  are  liable  to  be  indicted  if  the  goods  are  not  paid  for. 
Chrtaoei,  Q-  C,  submitted  there  was  evidence  on  each  count. 
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Bbo.        The  crime  charged  is  a  conspiracy  to  obtain  goods  with  intent  to 
Whttkhousb  ^®^^^^'  ^^*  ^  charge  of  obtaining  them  by  fake  pretences.     The 
AMD  OTHERS.  cHmc  consists  of  two  branches,  Uie  conspiracy,  and  the  unlawful 
—        means.  The  Berkshire  robbery  case  is  in  point.   There  the  offence 
1852.        ^^g  ^jjg  conspiring  to  induce  persons  to  part  with  their  money,  by 
Conspiracy^  go^^g  i^  »  bodv  from  housc  to  housc.     So  here,  the  question  for 
Fi^Mpretmcet  tliQ  jury  ig^  whether  there  was  a  conspiracy  to  obtain  the  goods 
£vUettce,      without  paying  for  them,  no  matter  what  the  means  used.     The 
conspiracy  must  be  in  all  casea  inferred  from  the  acts ;  but  sup- 
pose the  defendants  had  entered  into  an  agreement  in  writing  m 
these  terms,  **  We  hereby  agree  to  cheat  and  defraud  the  house- 
keepers and  tradesmen  of  Wolverhampton,  by  obtaining  possession 
ofrooms,  houses,  and  goods  without  paymgfor  them,'' would  not  that 
be  indictable?    If  so,  the  existence  of  a  conspiracy  for  that  pur- 
pose might  be  proved  in  this  as  in  other  cases,  by  overt  acts. 

Hodgson  on  the  same  side,  referred  to  Reg.  v.  Rowlandi  and 
others,  (b) 

M^Mahon  in  reply. — The  counsel  for  the  prosecution  are  rather 
trying  the  question,  whether  these  counts  are  good  in  arrest  of 
judgment,  than  the  point  now  before  the  court  as  to  the  evidence. 
There  is  no  evidence  of  anything  like  a  conspiracy  apart  frdm  the 
overt  acts.  With  regard  to  the  Ist  count,  there  is  no  evidence 
even  of  any  overt  act.  So  with  regard  to  the  2nd  count.  There 
is  not  a  tittle  of  evidence  that  either  of  the  defendants  represented 
the  husband  as  a  man  of  property.  With  reference  to  the  3rd 
and  4th  counts,  there  was  no  fact  from  which  a  conspiracy 
could  be  inferred.  The  acts  of  each  defendant  were  distinct,  for 
the  attempt  to  prove  a  conspiracy  from  the  fact  that  a  daughter 
remained  outside  looking  in  at  the  window,  while  the  mother  did 
the  errands,  was  absurd.  The  5th  and  6th  counts  also  failed  on 
the  same  ground :  there  is  no  evidence  to  show  a  conspiracy.  The 
7th  count  was  ignored  as  to  two  of  the  defendants,  and  the 
only  case  to  go  to  the  jury  was  on  that  count  against  Caroline. 

Mr.  Baron  Platt  said,  he  should  leave  the  case  to  the  jury 
on  the  3rd  and  4th  counts,  and  also  on  the  7th  count  as  against 
Caroline.  In  summing  up  the  case  he  said,  '^  The  1st  count 
charges  the  defendants,  that  they,  being  persons  in  indigent  cir- 
cumstances, and  intending  to  defraud  tradesmen  who  should  supply 
them  with  goods  upon  credit,  conspired  together  to  cause  Joseph 
Whitehouse  to  be  reputed  a  person  of  considerable  property, 
and  in  opulent  circumstances,  for  the  purpose  of  cheating  and 
defrauding  the  tradesmen  of  their  goods,  without  paying  for  them. 
Now  there  certainly  is  no  evidence  of  any  conspiracy  to  represent 
Joseph  Whitehouse  as  a  person  of  considerable  property.  So 
with  respect  to  the  2nd  count.  The  conspiracy  is  there  laid  to 
be,  to  cause  Joseph  Whitehouse  to  be  reputed  and  to  be  believed 
to  be  a  person  of  considerable  property,  and  fit  to  be  trusted,  and 
by  means  thereof,  to  cheat  and  defraud  persons  who  should  let 

(6)  See  (tnie,  toI.  t.  p.  487. 
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him  lodgings^  of  the  amount  of  the  hire  of  suCh  lodgings.     There        Bbo. 
is  no  evidence  of  such  a  conspiracy.     It  is  the  first  time  I  ever  ^     *'• 
heard   of  such   a   count.     It  is  impossible  it  can   be  maintained,   a.nd'othbbs. 
That  is  my  opinion.     The  object  of  the  defendants  was  to  obtain         — 
occupation   and   possession  of  the  lodgings,  and  to  deprive  the        ^^^ 
landlord  of  the  use  of  the  rooms,  not  to  deprive  him  of  the  price ;   Contpiraey^ 
that  was  only  incidental  to  their  occupation.     They  had  no  object  ^^^  pretences 
in  depriving  him  of  the  profits  of  the  room  apart  from  their  own  "^^J^^J^ 
occupation  of  them.   With  regard  to   the  3rd  count,  that  charges 
the  defendants  with  conspiring,  by  subtle  means  and  devices,  and 
false  pretences,  to  obtain  goods  from  tradesmen  without  paying  for 
them,  with  intent  to  defraud  them.    This  is  a  general  count.    The 
4th  count  is  confined  to  a  particular  transaction,  and  alleges  a 
conspiracy  to  obtain  goods  in  that  way  from  Mr.  Banks,  and 
defraud  him  in  that  way.     In  these  counts,  although  in   form 
alleging  false  pretences,  it  is  not  necessary  to  prove  a  false  pre- 
tence in  law;  those  are  general  words  of  act — ^like  subtle  means  and 
devices.     The  5th  and  6th  counts  relate  to  the  lodgings,   and 
you  will  dismiss  them  from  your  minds,  on  the  grounds  I  have 
already    stated    with   reference   to  the   2nd    count.      The   7th 
count,  relating  to  Cooper  the  baker,  although  preferred  against  all 
three,  is  only  to  be  considered  by  you  with  reference  to  Caroline 
Whitehouse.     The  grand  jury  have  thought  that  there  is  no 
ground  for  including  the  husband  and  daughter.     This  is  an  im- 
portant fact.     Still  the  act  by  Caroline  as  to  Cooper,  might  be 
the  result  of  a  conspiracy  among  all  three. 

Commenting  upon  the  evidence,  the  learned  judge  said,  there 
18  undoubtedlv  a  great  deal  of  difficulty  thrown  on  the  defendants 
to  meet  the  charges  against  them.  That  which  had  been  adduced 
with  reference  to  transactions  at  Birkenhead,  two  years  ago,  had 
been  given  up.  It  would  throw  the  onus  unfairly  on  the  prisoners, 
and  therefore  it  had  been  very  properly  abandoned.  No  evidence 
had  been  adduced,  on  the  part  of  the  prosecution,  to  contradict 
the  statements  of  the  defendants,  that  they  had  friends  and  rela- 
tives at  Dudley,  Tipton,  and  other  places.  The  prosecution  ought 
to  do  this.  It  is  like  the  case  of  a  prisoner  who  says,  "I  bought 
this  article  from  so  and  so,  at  such  a  place."  It  is  then  the  duty 
of  the  prosecutor  to  prove  that  such  a  statement  is  untrue ; 
but  otherwise,  where  the  prisoner  says  **  I  picked  it  up  in  the 
street."  So  in  this  case,  where  statements  are  made  that  the 
husband  has  property  sufficient  to  pay,  that  interest  is  received 
monthly,  and  so  on,  there  the  prosecution  cannot  disprove  it.  If 
true,  it  lies  on  the  defendants  to  prove  it.  The  only  evidence 
against  Joseph  Whitehouse  is  that  of  packing  up  the  goods,  and 
his  possession  of  the  pawn  tickets  and  attempt  to  get  rid  of  them. 
With  respect  to  the  daughter,  it  would  be  for  the  Jury  to  say  how 
hi  she  might  be  acting  under  the  control  of  her  rather  or  mother, 
or  both  of  them. 

The  question  finally  left  to  the  jury  was,  whether  the  defen- 
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Rbg.        dants  agreed  tt^eth'er  for  the  purpose  of  obtaining  goods  without 
*•  paying  for  them.    The  jury  found  all  the  defendants  guilty  on  the 

AND  ^uL  ^^^  and  4th  counts,  and  Caroline  guilty  on  the  7th  count. 

HuddlesUm  and  M'Makon  then  moved  in  arrest  of  judgment 

]^'  on  the  3rd  count,  on  the  authority  of  the  case  of  Kin^  v.  The 
Cofupiraey-^  Queetiy  13  L.  J.  (N.S.)  172,  M.  C.  (c)  which  decided  that  it 
FaUe  preteneet  was  ncccssary  to  sct  out  the  names  of  the  parties  defrauded,  or 
'~^£^fal^'~  else  to  make  excuse,  or  account  in  some  way  for  not  mentioning 
them.  The  3rd  count  in  this  case  was  very  general,  and  did  not 
set  out  any  names,  nor  allege  that  the  names  were  unknown  to 
the  jurors.  With  respect  to  the  4th  count,  his  lordship  had 
directed  that  it  was  unnecessary  to  prove  any  false  pretence,  but 
as  there  was  no  evidence  of  a  conspiracy,  independently  of  the 
overt  acts,  the  finding  of  the  jury  appeared  to  have  been  under  a 
misapprehension.  It  is  submitted  that  an  actual  false  pretence 
must  be  proved  under  this  count.  His  lordship  would  probably 
reserve  this  question  as  it  was  very  important.  In  Rex  v. 
BierSy  1  A.  &  Ellis,  327,  (d)  it  was  held  that  a  count  charging  the 
defendants  with  conspiracy,  by  "  divers  false,  wilful,  and  subtle 
stratagems  and  contrivances,  as  much  as  in  them  lay,  to  injure, 
oppress,  aggrieve  and  impoverish  E.  W.  and  J.  W.,  and  to  cheat 

(e)  In  that  ease,  the  indictment  allef^  **  that  the  defendants  did  nnlawftillj  combine, 
conspire,  coofederate,  and  agree  together,  to  cheat  and  defraad  certain  liege  subjects  of  oar 
Ladj  the  Qneen,  being  tradesmen,  of  divers  large  quantities  of  their  goods  and  chattels.** 
The  indictment  then  alleged,  that  one  of  the  defendants  afterwards  "  in  pursuance  of  the  said 
conspiracy,"  fraudulently  ordered  and  obtained  upon  credit,  firom  W.  A.  W.  and  other  trades- 
men, whose  names  were  set  out,  and  others  to  the  jurors  unknown,  divers  goods  of  ^reat  value, 
and  in  order  that  the  said  goods  might  be  taken  in  execution  and  sold  as  thereinafter  men- 
tioned, caused  the  same  to  be  delivered  at  the  said  defendant's  house,  and  that  no  payment 
was  made  for  them.  The  indictment  then  alleged  that  all  the  defendants,  in  further  purKuanoe 
of  the  said  conspiracy,  did  cause  collusive  judgments  to  be  signed  by  the  other  defendants, 
against  the  defendant  who  obtained  the  goods,  in  actions  also  collusively  commenced  in  respect 
of  fictitious  debts,  and  collusively  sued  out  writs  of  execution,  by  virtue  of  which  the  said 
goods,  so  fraudulently  obtained  as  aforesaid,  were  taken  in  execution  and  sold  to  satisfy  the 
fictitious  debts,  and  so  by  the  means  aforesaid,  the  defendants  cheated  and  defrauded  the  said 
tradesmen  (repeating  their  names)  of  the  said  goods,  8cc  It  was  held  upon  error  (reversing 
the  judgment  of  the  court  below  J  that  the  indictment  was  bad,  because  it  contained  a  defective 
statement  of  the  crime  of  conspiracy.  The  charge  that  the  defendants  conspired  to  cheat  and 
defraud  certain  liege  subjects,  being  tradesmen,  was  insufficient,  because,  if  a  conspiracy  to 
cheat  certain  persons,  those  persons  should  be  named,  or  if  the  intention  of  the  conspirators 
was  to  cheat  a  class  of  persons,  the  particular  individuals  not  then  ascertained,  but  to  be  there- 
after selected,  the  indictment  ought  to  have  alleged  the  object  of  the  oons|nracy  accordingly. 
It  was  also  held,  that  this  defective  statement  was  not  cored  by  referring  to  the  whole  of  the 
count,  none  of  the  overt  acts  being  shown,  by  proper  avorments,  to  be  indictable  in  themselves. 
And  although  the  overt  acts  were  averred  to  have  been  done  in  pursuance  of  the  conspiracy 
before  mentioned,  it  did  not  necessarily  follow  that  because  the  goods  were  obtained  in  pursu- 
ance of  a  conspiracy  to  cheat  some  persons,  the  conspiracy  was  to  cheat  the  persons  from  whom 
the  goods  were  obtained  ;  and  moreover,  that  even  if  the  averment  was  to  be  taken  as  equiva- 
lent to  one  that  the  goods  were  obtained  from  the  named  individuals,  in  pursuance  of  an  illegal 
conapincy  to  cheat  and  defraud  those  named  individuals  of  their  goods,  it  would  still  be 
defective,  as  not  containing  a  direct  and  positive  averment  that  the  defendants  did  conspire  to 
cheat  and  defraud  those  persons,  which  an  indictment  for  a  conspiracy,  when  a  conspiracy 
itself  is  the  crime,  ought  certainly  to  contain  ;  and  that  the  same  objection  applied  to  the 
other  acts. 

(d)  In  that  case,  in  addition  to  the  general  count,  the  indictment  contained  spedal  counts, 
charging  the  conspiracy  to  be  falsely  exhibiting  an  infonnatioo  against  certain  persons,  for  an 
infringement  of  a  statate  respecting  post-horse  duties,  but  thoee  counts  were  held  insuflficient 
on  other  grounds. 
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and  defraad  them  of  their  moneys/'  was  too  general.    In  Reg.        Beo. 
V.  GilU  2  B.  &  Aid.  204,  {e)  a  similar  count  to  the  present  was  ^• 

held  sufficient  in  arrest  of  judgment,  but  that  did  not  affect  the  aTd'othiws! 

question   as  to  the  necessity  of  proof  in  support  of  it     With        

respect  to  the  7th  count,  there  was  an  objection  that  the  false        ^^^^- 
{H*etence  was  not  set  out  with  the  proper  certainty.     It  departed   cantpiraeg^ 
from  the  usual  form  in  alleging  after  the  false  pretence,  that  by  FaUe  pretmcn 
reason  of  the  said  false  pretence,  the  defendants  obtained  the  bread.  ""^S^!!^ 
The  usual  form  was,  that  by  means  of  which  false  pretence,  &c. 
By  •*  reason  of  is  not  same  as  by  means  of.     But  even  that  is  not 
sufficient.     It  is  objectionable  as  not  containing  any  direct  and 
positive  averment  by  the  jurors,  but  merely  a  sort  of  historical 
narrative  that  the  goods  were  obtained. 

Hodgsofiy  for  the  prosecution,  contended  that  the  3rd  count 
was  perfectly  good. — In  the  case  of  King  v.  The  Queeriy  already 
cited,  the  case  of  Reg,  v.  Peck^  9  A«  &  E.  686,  was  referred  to.  It 
was  there  held  that  it  was  no  objection  that  the  count  on  a  similar 
charge  to  the  present,  did  not  name  the  parties  who  were  to  have 
been  defrauded  (/)  He  also  referred  to  the  case  of  Reg.  v. 
Rowlands  (5  Cox's  Crim.  Cas.  437),  where  similar  counts  were 
employed. 

(e)  The  indictment  allej^,  that  the  defendants  nnlawfallj  did  oonspire  and  comhtne 
together,  bj  diren  falae  pretences,  and  subtle  means  and  deyices,  to  obtain  and  acquire 
to  tbemaelyes,  of  and  from  P.  D.  and  G.  D.  diven  large  snras  of  money  of  the  relative  moneys 
of  the  said  P.  D.  and  G.  D.,  and  to  cheat  and  defraud  them  respectively  thereof,  and  it  was 
WId  sufficient  Abbott,  C.  J.,  **  The  gist  of  the  offence  is  the  conspiracy ;  and  although  the  nature 
ef  every  oflfience  must  be  laid  with  reasonable  certainty,  so  as  to  apprise  the  defendant  of  the 
diaife,  yet  I  think  that  it  is  sufficiently  done  by  the  prebent  indictment  It  is  objected  that 
the  particular  means  and  devices  are  not  stated.  It  is,  however,  possible  to  conceive  that  per- 
sons might  meet  together,  and  might  determine  and  resolve  that  they  would,  by  some  trick  and 
device,  cheat  and  defraud  another,  without  having  at  that  time  fixed  and  settled  what  the 
particular  means  and  devices  should  be.  Such  a  meeting  and  resolution  would  nevertheless 
oonstitate  an  offence.  If,  therefore,  a  case  may  be  reasonably  suggested  in  which  the  matters 
here  charged  would,  if  there  was  nothing  more,  be  an  offence  against  the  law,  it  is  impossible 
as  it  seems  to  me,  to  conclude  that  the  law  should  require  the  particular  means  to  be  set  forth. 
The  ofieoee  of  conspiracy  may  be  complete,  although  the  particular  means  are  not  settled  and 
nsolved  on  at  the  time  of  the  conspiracy  ;"  and,  per  Holroyd,  J.,  ^  The  present  case  differs 
materially  from  the  case  of  obtaining  money  under  false  pretences.  There  the  false  pretences 
eoDstitnte  the  ofienoe  ;  but  here  the  conspiracy  is  the  offence  ;  and  it  is  quite  sufficient  testate 
CBly  the  act  of  conspiring  and  the  object  of  the  conspiracy  in  the  indictment  Here  it  is 
stated  that  the  parties  did  conspire,  and  that  the  object  was  to  obtain,  by  false  pretences,  money 
from  a  particular  person.  Now  a  conspiracy  to  do  that  would  be  indictable,  even  when  the 
parties  had  not  settled  the  means  to  be  employed."  Greaves,  Q.  G.  observes,  that  '*  in  this  case 
the  statements  were  of  the  most  general  kind  that  have  ever  been  held  sufficient,"  and  refers  to 
Beg,  V.  Parier,  11  L.  J.  (N.S.)  102,  M.  G.,  where  Williams,  J.  said  "It  has  been  always 
thought  that  in  Rex.  v.  Gik,  the  extreme  of  Uxity  was  allowed."  (2  Russell  on  Grimes,  by 
Greaves,  p.  692,  note  (e).) 

(/)  The  first  count  of  the  indictment  in  Reg,  v.  Pecib,  stated  that  the  defendants,  T.  P., 
J.  P.,  and  &  P.,  falsely,  unlawfully  and  wickedly  did  conspire,  confederate  and  agree  amongst 
themselves  to  deceive  and  defraud,  and  to  cause  and  procure  to  be  deceived  and  defrauded, 
divwi  of  Her  Majesty's  liege  subjects,  who  should  bargain  with  the  said  T.  P.  and  J.  P.  for 
the  sale  of  goods  and  merchandize,  of  great  quantities  of  such  goods  and  merchandize  of  the 
said  subjects,  of  great  value,  to  wit,  20001  without  making  payment  or  other  remuneration  or 
satisfaction  for  the  same,  with  intent  to  obtain  and  acquire  to  the  said  T.  P.,  J.  P.,  and  S.  P., 
diven  snms  of  money  and  other  profit  and  emolument,  to  the  evil  example,  &c.  The  2nd 
ooool  alleged,  that  the  said  T.  P.,  J.  P.,  and  S.  P.,  on  &c.  at  &c.  (they  the  said  T.  P. 
and  J.  P.  having  theretofore  been,  and  then  and  there  being,  in  partnership  trade  together,  and 
being  then  and  there  indebted  to  divers  persons  in  divers  large  sums  of  money,  to  wit,  10,0002.) 
wisely,  unlawfully,  and  wickedly  did  conspire,  combine,  confederate  and  agree  amongst  them- 
tdfm^  to  dsoeiTtt  and  defraud  the  said  creditors  of  them  the  said  T.  P.  aad  J.  P.,  of  payment 
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Bbo.  HuddlesUm,  in  reply  said,  in  the  case  Reg.  v.  Rowlands^  a  rule  had 

^'  been  granted  since  the  trial,  to  arrest  the  judgment  on  the  very 

Air^EM.  counts  referred  to.  (^) 

—  Mr.  Baron  Platt,  after  intimating  an  opinion  that  there  was 

1852.        nothing  in  the  objection  to  the  7th  count,   said  he  would  put  a 

Contpiracy—  further  qucstion  to  the  jury  with  reference  to  the  4th  count. 

Fake  pretences  which  mi^ht  savc  trouble.     He  then  asked  the  jury,  whether  they 

""  £^S»ofc*"~  tl^o"Sl^^  t"6  f*^lse  pretences  were  made  in  pursuance  of  a  previous 

conspiracy  by  all  the  defendants?     The  jury  said  **  fes,  we  are 

of  that  opinion.** 

Thereupon  the  defendants  were  sentenced  on  the  4th  count, 
the  husband  and  wife  each  to  twelve  months'  imprisonment,  with 
hard  labour,  and  the  daughter  Jane  to  three  months' imprisonment, 
with  hard  labour. 

of  their  said  debts;  and  the  jaron,  &c  present  that  the  saidT.^P..  J.  P.,  and  S.  P., aflerwarda, 
to  wit,  on  &e.  at  &c.,  in  parsnance  of  and  according  to  the  said  conspiracyi  combination,  coo- 
federacj,  and  agreement  amongst  themselves,  had  falsely,  and  nnlawfally,  and  wickedly  did 
make  and  execute,  and  canse  and  procure  to  be  made  and  executed,  a  certain  false  and  fntada- 
lent  deed  of  bargain  and  sale,  and  asftignment  of  certain  fixtures,  stock  in  trade,  and  good-will 
of  great  value,  of  and  belonging  to  the  said  T.  P.  and  J.  P.,  by  and  from  the  said  T.  P.  and 
J.  P.  to  the  said  S.  P.,  for  divers  false  and  fraudulent  considerations,  with  intent  thereby  to 
obtain  and  procure  to  the  said  T.  P.,  J.  P.  and  S.  P.,  divers  sums  of  money  and  other  emolu-  - 
roent,  to  the  great  damage  of  the  said  creditors,  to  the  evil  example,  &c  On  error  from  the 
Borough  Court  of  Quarter  Sessions,  it  was  held,  that  both  counts  were  bad  for  uncertainty; 
the  first  count  for  not  defining  with  aufScient  particularity  what  the  defendants  conspired  to  do, 
— obtaining  goods  without  paying  not  being  necessarily  a  fraud,  and  the  words  of  the  count 
might  apply  to  the  obtaining  goods  to  sell  on  commission  ;  and  the  2nd  count,  for  not  stating 
in  what  respect  the  deed  was  false  and  fraudulent  It  was  held,  however,  that  there  was 
nothing  in  the  objection  to  the  1st  count,  that  it  did  not  state  what  particular  creditors  the 
defendants  meant  to  defraud,  because,  if  the  ofience  in  fact  went  no  further  than  the  general 
conspiracy,  it  could  not  well  be  known  what  particular  person  would  fall  into  the  snare. 

(g)  See  ante,  vol  v.,  p.  467.    A  nolle  prosequi  was  entered  as  to  those  counts,  so  that  the 
queition  was  not  decided. — [J.  E.  D.]  * 
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OXFORD  CIRCUIT. 

Monmouthshire  Spbing  Assizes,  1852. 

M(mmouthy  March  26. 

(Before  Mr.  Baron  Platt.) 

Reg.  v.  Evan  Williams,  {a) 

Larceny — Security  for  money — Statute  7^8  Geo.  4,  c.  29,  t.  5. 

A  mortgage  deedy  and  title  deeds  accompanying  it^  constitute  a  security  for 
money  within  theT  4rS  Geo,  4,  c.  29,  s.  5,  which  makes  it  felony  to  steal 
*'  any  debenture^  deedy  bond^  billy  note,  warranty  order  or  other  security 
whatsoever  for  money  or  for  payment  of  money/* 

An  indictment  charging  in  one  count  the  larceny  of  *'  three  deeds  being  a 
security  for  money,  to  wityfor  20/.,  of  and  belonging  to  JH.  W, ;"  and 
in  another  count  the  larceny  of  ^*  three  deeds,  being  a  security  for  the 
payment  of  money,  to  wit,  for  20/.,  of  and  belonging  to  IL  Wf 

Held,  to  be  supported  by  proof  of  the  larceny  of  deeds  of  lease  and  release 
from  A,  to  B,  oj  real  estate,  and  of  a  mortgage  by  demise  of  the  same 
property  from  B,  to  C,  and  held  by  the  prosecutor  as  executor  ofC. 

IN  the  first  count  of  the  indictment,  the  prisoner,  Evan  Williams, 
was  indicted  for  that  he,  on  the  18th  of  December,  1851,  three 
deeds,  being  a  security  for  money,  to  wit,  for  20/.,  of  and  belonging 
to  Hannah  Williams,  then  and  there  feloniously  did  steal,  take  and 
carry  away,.against  the  form  of  the  statute  in  such  case  made  and 

Erovided.  In  a  second  count  they  were  described  as  "  three  deeds, 
eing  a  security  for  the  payment  of  money,  to  wit,  for  20t,  of  and 
belon^in^  to  Hannah  Williams."  In  a  third  count,  the  deeds  were 
descrioed  as  '^  three  skins  of  parchment." 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared 
that  the  prosecutrix,  Mrs.  Hannah  Wilhams,  was  the  executrix 
of  John  Waters,  and,  in  that  character,  became  possessed  of  the 
three  deeds  mentioned  in  the  indictment.  Two  of  them  were  a  con- 
Teyance  in  fee  by  lease  and  release,  from  William  Price  to  James 
Bailey,  of  certain  freehold  land  and  premises  in  the  county  of 
Monmouth.  The  third  deed  was  a  mortgage,  by  demise,  of  the 
same  property,  from  James  Bailey  and  his  trustee,  to  John  Walters 
for  the  term  of  five  hi^idred  years^  for  securing  the  sum  of  twenty 
pounds. 

(a)  B«porM  Iff  J.  E.  Dayv,  Eiq.,  Barrister-at-Law. 
VOL.  TI.  fi 
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The  priBoner  claimed  some  small  interest  in  a  part  of  the 
property  included  in  the  conveyance  and  raortgaffe;  and,  having 
gone  to  the  prosecutor's  house  and  obtained  a  sight  of  the  deeds, 
watched  his  opportunity  and,  suddenly  snatching  up  the  deeds,  ran 
away  with  them.  It  was  for  this  act  that  he  was  now  indicted. 
The  money  was  still  due  on  the  mortgage. 

At  the  close  of  the  case  for  the  prosecution, 

fV.  H,  Coohe^  on  the  part  of  the  prisoner,  submitted  that  the 
indictment  was  not  proved.  The  deeds  formed  part  of  the  evidence 
of  the  title  to  real  estate,  and  were  not  the  subject  of  larceny  at 
common  law.  The  7  &  8  Geo.  4,  c.  29,  s.  23,  {b)  made  it  a  mis- 
demeanor to  steal  any  instrument  being  evidence  of  the  title  to 
any  real  estate.  Here  the  taking  was  charged  as  a  felony.  The 
5tn  section  of  the  same  statute,  it  is  true,  makes  it  felony  to  steal 
"  any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other 
security  whatsoever,  for  money  or  for  payment  of  money ;"  (c)  but 
the  deeds  here  did  not  constitute  a  security  for  money  within  that 
section.  It  was  not  a  security  to  Hannah  Williams,  the  prosecu- 
trix, even  if  the  demise  could  be  considered  as  a  security  for  money 
to  Walters  within  the  statute.  It  is  not  within  the  act  unless  on 
the  face  of  it  it  is  a  security  for  money.  As  to  the  third  count, 
that  cannot  be  supported.  The  difficulty  cannot  be  got  rid  of  by 
describing  the  deeds  as  skins  of  parchment.  If  in  these  cases  the 
objection  could  be  avoided  by  describing  the  skins  as  bits  of  parch- 
ment, where  was  the  necessity  for  statutable  enactments  respecting 
choses  in  action  ?  A  thing  must  be  described  by  its  true  character, 
and  what  it  really  is. 

PowelU  for  the  prosecution,  submitted  that  all  the  counts  were 
sufficient.  The  words  of  the  5th  section  under  which  the  prisoner 
is  indicted,  are  very  comprehensive : — *'  Any  debenture,  deed,  &c., 
or  other  security  whatsoever  for  money  or  for  payment  of  money." 
Surely  a  mortgage  is  a  security  for  money,  if  anything  is. 


(6)  The  section  enacts  that,  "  if  any  person  shall  steal  anj  paper  or  parchment,  written  or 
printed,  or  parllj  written  and  partly  printed,  being  evidence  of  the  title,  or  of  any  part  of  the 
title,  to  any  real  estate,  every  snch  offender  shall  be  deemed  gnilty  of  a  misdemeanor,  and, 
being  oonvicted  thereof,  shall  be  liable  to  any  of  the  panishmeuta  which  the  court  may  award, 
as  hereinbefore  last-mentioned;  and  in  any  indictment  for  such  offence,  it  shall  be  suflkient  to 
allege  the  thing  stolen  to  be  evidence  of  the  title,  or  of  part  of  the  title,  of  the  person,  <Nr  of 
some  one  of  the  persons  having  a  present  interest,  whether  legal  or  equitable,  in  the  real  estate 
to  which  the  same  relates,  and  to  mention  sudi  real  estate,  or  some  part  thereof,  and  it  shall 
not  be  necessary  to  allege  the  thing  stolen  to  be  of  any  vsJue.** 

(c)  "  If  any  person  shall  steal  any  tally,  order,  or  other  security  whatsoever,  entitling  or 
evidencing  the  title  of  any  person  or  body  corporate  to  any  share  or  interest  in  any  public  stock 
or  fund,  whether  of  this  kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state, 
or  in  any  fund  of  any  body  corporate,  company,  or  society,  or  to  any  depobit  in  any  savings  bank, 
or  shall  steal  any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security  whatsoever, 
for  money  or  for  payment  of  money,  whether  of  this  kingdom,  or  of  any  foreign  state,  or  shall 
steal  any  warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or  valuable  thing,  every 
snch  offender  shall  be  deemed  guilty  of  felony,  of  the  same  nature  and  in  the  same  degree,  and 
punbhable  in  the  same  manner,  as  if  he  had  stolen  any  chattel  of  like  value  with  the  share, 
interest,  or  deposit  to  which  the  security  so  stolen  may  relate,  or  with  the  value  of  the  goods  or 
other  valuable  thing  mentioned  in  the  warrant  or  order;  aud  each  of  the  several  documents 
hereinbefore  enumerated,  shall  throughout  this  act  be  deemed  for  every  purpose  to  be  included 
under  and  denoted  by  the  words  *  valuable  security.'" 
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Platt,  B. — Must  it  not,  under  this  indictment,  be  a  security  to 
Hannah  Williams,  and  all  three  deeds  constituting  a  security  ? 

Powell. — It  is  submitted  that  that  is  not  necessary.  It  is  suffi- 
cient if  the  instrument  be  a  security  for  money  in  fact  In 
ffatis'  case((f)  a  cheque  was  described  as  a  piece  of  paper. 

Platt,  B.,  intimated  his  doubts  whether  the  indictment  was 
sopported  by  the  evidence,  but  said  he  would  consult  Mr.  Justice 
nightman,  sitting  in  the  other  court;  and  withdrew  for  that 
purpose.  On  his  return,  he  said: — **  I  have  discussed  the  matter 
with  my  brother  Wightman,  and  he  has  induced  me  to  think  that 
the  words  *  other  security  for  money,'  in  the  5th  section  of  the 
statute,  are  q[uite  sufficient  to  include  this  case.  On  talking  the 
matter  over  lie  has  quite  satisfied  me  on  that  point." 

Cooke  applied  to  his  lordship  to  give  the  prisoner  the  opportunity 
of  having  the  matter  reconsidered  by  reserving  the  point. 

Platt,  B. — No ;  I  do  not  think  I  ought  to  do  that#  It  is  a 
course  which  ought  not  to  be  adopted  lightly. 

There  being  no  doubt  as  to  the  facts  of  the  case,  Cooke  did  not 
address  the  jury,  and  the  prisoner  was  convicted. 

(if)  See  4  Cox*8  Crim.  Gas.  336.  In  that  cue,  however,  no  objection  was  taken  on  the  ground 
that  the  cheque  oould  not  be  described  as  a  bit  of  paper.  The  qaestion  was,  whether  the 
&cts  eoutitated  laroeDj. — [J.  E.  D.] 
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OXFORD  CIRCUIT. 

Monmouthshire  Spring  Assizes,  1852. 

Monmouihy  March  26. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Dilmore.  (a) 

Admissibility  of  depositions  of  deceased  persons — Statute  W  Sf  12  Vict, 
c.  42,  *.  1 7 — Identity  of  offence  charged  in  the  indictment  with  that 
preferred  before  the  justices. 

Under  the  statute  11  ^  12  Vict,  c.  42,  s.  17,  whichy  after  providing  for 
the  taking  of  depositions  before  justices,  enacts  that,  upon  proof  at  the 
trial  oj  the  death,  S^c,  of  the  deponent,  ^*  it  shall  be  lawful  to  read  such 
depositions  as  evidence  in  such  prosecution  ;" 

Qu(Ere,  whether  the  deposition  of  a  deceased  person  on  a  charge  against 
the  prisoner  of  stabbing  him,  can  be  read  on  a  trial  for  the  murder  or 
manslaughter  of  the  deceased, 

THE  prisoner  was  indicted  for  manslaughter. 
The  indictment  charged  that  the  prisoner,  on  the  4th  day 
of  August,    1851,   ^'did  feloniously   kill  and  slay"   one  Joanni 
Stoicovich. 

On  the  part  of  the  prosecution  it  was  sought  to  give  in  evidence 
the  deposition  of  the  deceased,  taken  on  the  14th  of  August,  1851, 
the  wound  having  heen  inflicted  on  the  4th  August,  and  the 
deceased  having  lived  until  the  16th  of  that  month. 

The  deposition  was  headed  as  follows : — 
**  Borough  of  Newport,!  The  examination  of  Joanni  Stoicovich, 
in  the  county  of  •  r  late  seaman  on  board  the  Elodie^  of 
Monmouth,  to  wit.  )  Trieste,  lately  lying  in  the  Newport- 
dock,  taken  upon  oath  this  fourteenth  day  of  August,  a.d.  1851,  at 
Fillgwently,  in  the  said  borough^  before  me,  Thomas  Hughes^ 
Esq.  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
borough,  in  the  presence  and  hearing  of  Cesare  Dilmore,  charged 
before  me  the  said  justice,  for  that  he  the  said  Cesare  Dilmore  did 
on  the  4th  day  of  August  instant,  at  the  said  borough,  feloniously 
stab,  cut  and  wound  the  said  Joanni  Stoicovich  in  the  belly  with 
a  knife,  or  some  other  cutting  instrument,  of  which  stabbing,  cut- 
ting and  wounding  the  said  Joanni  Stoicovich  is  likely  to  die." 

Huddlestouy  for  the  prisoner,  submitted  that  the  deposition  could 

(a)  RqKvted  hr  J.  E.  Daw,  Esq.,  Barritter-at-Law. 
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not  be  read.     It  was  proposed  to  read  it  under  the  provisions  of       Reo. 
the  statute  II   &  12  Vict   a  42,  s.  17.      That   section   enacts     jy^^^^^ 

**  That  in  all  cases  where  any  person  shall  appear  or  be  brought       1 

before  any  justice  or  justices  of  the  peace,  charged  with  any  in-  1852. 
dictable  offence,"  &o.  the  justices  shall  take  the  examinations  of  p^7~.__ 
the  witnesses  in  the  manner  therein  stated ;  and  then  proceeds  to  Deposition  of  a 
enact  that,  '^if,  upon  the  trial  of  the  person  so  accused  as  ^v^t  deceased  person. 
aforesaid,  it  shall  he  proved  by  the  oath  or  affirmation  of  any 
credible  witness,  that  any  person  whose  deposition  shall  have  been 
taken  as  aforesaid  is  dead,''  &c.  ^*  it  shall  be  lawful  to  read  such  depo- 
sition as  evidence  in  such  prosecution."  In  this  case,  the  charge 
before  the  magistrates  was  one  of  stabbing,  and  not  a  charge  of 
manslaughter.  He  submitted  that  the  deposition  can  only  be 
given  in  evidence  where  the  charge  before  the  magistrate  is  the 
same  as  that  for  which  the  prisoner  is  subsequently  indicted.  The 
statute  says,  '*  upon  the  trial  of  the  person  so  accused  as  first 
aforesaid,"  referring  to  the  accusation  before  the  magistrate. 
[WiGHTMAN,  J. — If  that  is  so,  the  deposition  of  a  deceased  per- 
son cannot  be  used  in  any  case  where  the  charge  is  connected  with 
his  death.1  (ft)  The  question  had  been  raised  m  a  case  before  Mr. 
Greaves,  Q.  C.  sitting  at  Gloucester,  to  try  prisoners,  and  after 
conferring  with  Lord  Campbell  and  Mr.  Justice  Williams,  it  was 
held  that  a  deposition  on  a  charge  of  assault  was  not  admissible 
on  an  indictment  for  cutting  with  intent  to  do  grievous  bodily 
harm,  but  that  the  indictment  must  be  for  the  same  offence  as 
that  charged  before  the  justices :  {Reg.  v.  Ledbetter  and  others^ 
Gloucester  Summer  Assizes,  1850.)  (c) 

Barrett,  on  the  same  side,  urged  that  it  was  a  hardship  on  the 
prisoner  to  receive  the  deposition  of  the  deceased  in  this  qase.  It 
would  not  be  admissible  on  an  indictment  for  stabbing,  unless  the 
prisoner  was  present  at  the  time,  so  as  to  cross-examine  the  witness; 
and  the  deposition,  when  complete,  consisted  of  the  cross-examina- 
tion as  well  as  of  the  examination-in-chief.  Here  there  could 
have  been  no  cross-examination  as  to  the  charge  with  which  the 
prisoner  now  stood  indicted.  [Wightman,  J. — The  hardship  you 
put  scarcely  arises  in  this  case.  The  charge  is  varied  by  the  death, 
bat  the  charge  is  still  manslaughter  by  cutting  and  wounding.] 
The  statute  which  enables  depositions  to  be  read  in  the  absence  of 
the  witness  ou^ht  to  be  construed  strictly.  Supposing  a  prisoner 
to  be  indicted  for  highway  robbery  and  wounding,  would  a  deposi- 
tion of  an  absent  or  deceased  witness  taken  on  a  charge  before  the 
magistrates  of  wounding  only,  be  admissible  ?     Surely  not. 

Skmner,  for  the  prosecution. — The  Question  has  been  already 
decided.  The  case  ofB.  v.  Smith,  E.  &  K.  339  (cited  in  Archbold, 
p.  149,  1 1th  edition),  is  expressly  in  point.  There  it  was  held 
that  depositions  taken  on  a  charge  of  assault  were,  after  the  death 
of  the  deponent,  admissible  agamst  the  defendant  on  his  trial  for 
the  murder    of  the  deponent,  who  died  in  consequence  of  the 

(&)  See  Mr.  Starkie's  note  to  Smiih^t  ease,  2  Stark.  Rpp.  212.— [J.  E.  D.] 
(c)  The  cue  wms  cited  from  a  M.S.  note  of  Mr.  Greaves,  Q.C.>-[J.  £.  D.] 
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Bbo.        assault.     That  was  a  decision  subsequent  to  the  statute  7  Geo.  4^ 
^-  c.  64,  which  merely  provided  for  the  taking  of  depositions,  and 

contained  no  provision  respecting  the  admissibility  of  depositions 

1852.        in  the  event  of  the  death  of  the  deponent.     The  recent  statute 

EvuTir  —     simplified  the  powers  under  the  former  statute,  and  was  not  in- 

ijfpos'thn  n/a^^^^^^  ^^  diminish  but  to  extend  their  operation.     The  11  &  12 

deceased  ptTdun.  Yict.  c.  42,  in  using  the   terms,  ^'in  such  prosecution/'  must  be 

taken  to  mean  the  prosecuting  the  inquiry  to  an  end,  whatever 

; articular  form  it  might  assume  from  intervening  circumstances, 
'he  charge  before  the  magistrates  was  for  stabbing,  cutting  and 
wounding  Joanni  Stoicovich,  ^'  of  which  stabbing,  cutting  and 
wounding  the  said  Joanni  Stoicovich  is  likelv  to  die."  That  was 
the  charge  here,  subiect  to  the  change  in  the  particular  offence 
arising  from  the  death  of  the  deponent. 

[WiGHTMAN,  J. — What  is  the  offence  charged  on  the  face  of  the 
depositions?  It  seems  to  be  stabbing,  simpliciter.  Is  that  an 
offence,  except  as  including  an  assault,  it  not  being  alleged  that 
the  stabbing  was  done  unlawfully  or  maliciously  ?] 

Huddlestan  in  rej)ly. — The  case  of  R.  v.  Smith  was  not  on  the 
present  statute.  Moreover,  the  case  before  Mr,  Greaves,  at 
Gloucester,  with  the  opinion  of  Lord  Campbell,  showed  that 
Smith's  case  was  not  law.  It  was  an  unsatisfactory  decision. 
Several  of  the  judges  expressly  stated  that  they  should  have 
doubted  the  admissibility  of  the  evidence  in  that  case,  but  for 
Radboume^s  case,  1  Leach,  457  (see  2  Bussell  on  Crimes,  by  Greaves, 
894,  note/.) 

WiGHTMAN,  J. — There  is  no  decision  precisely  in  point.  The 
case  cited  at  Gloucester  differs  in  one  respect  from  this.  There 
the  original  charge  was  an  assault,  here  there  is  something  more. 
The  recent  alteration  in  the  law,  making  it  unnecessary  to  set  out 
the  means  of  death  in  the  indictment,  increases  the  difSculty,  for  here 
the  indictment  merely  alleges  that  the  prisoner  did  feloniously  kill 
and  slay  the  deceased.  The  question  raised  here  is  one  of  the  greatest 
importance,  for  it  is  in  those  cases  where  an  injury  has  been  done 
to  the  de^nent  of  which  he  subsequently  dies  that  it  is  desirable 
to  have  his  evidence.  If  it  is  a  casus  omisstis  the  statute  ought  to 
be  amended  forthwith.  It  may  be  that  the  Legislature  has  omitted 
to  provide  for  the  very  cases  where  the  necessity  chiefly  arises, 
but  if  so  it  is  a  most  extraordinary  defect.  I  shall  receive  the 
evidence  and  reserve  the  point  if  necessary. 

The  deposition  was  then  read. 

The  prisoner  was  ultimately  acquitted. 

WiGHTMAN,  J.  observed,  that  although  it  no  longer  became 
necessary  in  this  case  to  discuss  the  point  raised  with  reference  to 
the  admissibility  of  the  deposition,  it  was  very  important  that  the 
question  should  be  settled  without  delay.  , 
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OXFORD  CIRCUIT. 

Gloucestebshibe  Spring  Assizes^  1852. 

Gloucester  J  March  29. 

(Before  Mr.  Baron  Platt.) 

Reg.  v.  Day.  {a) 

Evidence — Depositions — Admissibility  of  depositions  in  the  absence  of 
the  witness,  under  the  statute  11  <$-  12  Vict.  c.  42,  s.  17. 

Before  a  deposition  of  a  person  who  is  dead,  or  so  ill  as  not  to  be  abU  to 
travel,  can  be  read  on  the  trial,  under  the  statute  II  4^  12  Vtct.  c,  42, 
s,  17,  it  must  be  proved  affirmatively  on  the  part  of  the  prosecution  that 
the  deposition  was  taken  in  the  presence  of  the  accused  person,  and 
that  he  or  his  counsel  or  attorney  had  a  full  opportunity  of  cross' 
examining  the  witness. 

To  give  the  accused  a  full  opportunity  within  the  meaning  of  the  statute, 
the  examination  must  be  taken,  question  by  question,  in  his  presence,  and 
in  the  presence  of  the  magistrate,  and  it  is  not  sufficient  to  read  over 
the  statement  of  the  witness,  previously  taken  and  committed  to  writing, 
in  the  absence  of  the  magistrate. 

The  accused  must  also  be  asked  whether  he  has  any  question  to  put  with 
reference  to  the  stcUement  of  the  individual  witness. 

To  render  the  deposition  of  an  absent  person  admissible,  it  is  not  neces- 
sary that  he  should  be  absolutely  unable  to  travel;  it  is  sufficient  if  his 
attendance  would  place  his  life  in  jeopardy, 

THE  prisoner  was  indicted  for  larceny  as  a  servant.  Her 
mistress,  Keturah  Combill,  the  prosecutrix,  was  alleged  to 
be  unable  to  attend  in  consequence  of  illness,  and,  in  order  to 
allow  of  her  deposition,  taken  before  the  committing  magistrate, 
being  read  as  evidence  on  the  trial  under  the  provisions  of  the 
statute  11  &  12  Vict,  a  42,  s.  17,  a  medical  witness  was  called^ 
who  stated  that  he  visited  the  prosecutrix  the  previous  afternoon 
at  her  house,  a  distance  of  several  miles  from  Gloucester,  and  found 
her  suffering  from  bronchitis.  She  was  sitting  up  in  a  chair,  sup- 
ported by  pillows.  The  witness  examined  her,  and  remained  about 
nalf-an-hour,  and  he  was  of  opinion  that  her  life  would  be  endan- 
gered if  she  was  brought  into  court  On  cross-examination,  he 
stated  that  he  was  not  her  ordinary  medical  attendant,  but  visited 

(a)  Reported  bj  J.  E.  Davis,  E^q.,  Barrister-at-Law 
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Beo.       her  for  the  purpose  of  ascertaining  whether  she  was  in  a  fit  state  to 
*•  attend  and  give  her  evidence. 

.*  A  relative,  a  great-nephew  of  the  prosecutrix,  corroborated  this 

1852.  evidence.  He  said  his  aunt  was  about  sixty  years  of  age,  and  had 
77^  —  ^^^^  ^°  invaKd  for  some  years.  She  was  confined  to  her  bed  the 
DeposiHon.  ^^y  before  the  visit  of  the  medical  witness,  but  was  rather  better 
the  next  day.  She  was  wrapped  in  fiannel,  but  he  did  not  hear 
her  cough.  Her  usual  medical  attendant  had  seen  her  on  the  day 
she  was  confined  to  her  bed,  but  he  was  unable  to  attend  at 
Gloucester  to  give  evidence,  being  in  daily  attendance  on  Lord 
Dynevor.  The  witness  thought  his  relative  was  quite  unable  to 
attend  as  a  witness. 

W.'H.  Cooke,  for  the  prisoner,  submitted  that  the  evidence  was 
insufficient.     The  statute  11  &  12  Vict.  c.  42,  s.  17,  required  the 

?roof  to  be  that  the  witness  is  "  so  ill  as  not  to  be  able  to  travel." 
?he  evidence  amounted  to  nothing  more  than  that  it  would  be  im- 
prudent for  the  prosecutrix  to  attend,  or  at  most  that  she  was  unfit 
to  travel,  and  not  such  a  total  inability  as  the  statute  required. 
This  was  a  new  provision,  and  ought  to  be  applied  with  great  care 
and  strictuess. 

Platt,  B. — It  is  sworn  that  the  attendance  of  the  witness  would 
endanger  her  life.  Each  case  must  of  course  be  governed  by  its 
own  circumstances.  Here  enough  has  been  shown  to  render  the 
deposition  admissible. 

Huddleston  then  applied  to  have  it  read  by  the  officer  of  the  court, 
but— 

Platt,  B. — Something  further  is  necessary.  You  must  show 
that  the  deposition  was  taken  conformablv  with  the  statute. 

The  magistrate's  clerk  was  called.  He  stated  that  the  prisoner 
was  present  with  her  father  when  the  deposition  of  the  prosecutrix 
was  taken.  The  magistrate  asked  the  prisoner  whether  she  had 
anv  questions  to  ^ut ;  but  there  was  a  little  uncertainty  in  the 
evidence  of  this  witness  whether  she  was  so  asked  with  reference 
to  the  particular  examination  of  the  prosecutrix,  or  whether  it  was 
a  general  question  at  the  end  of  the  examination  of  another  witness. 

A  police  officer  was  then  examined.  He  was  a  witness  on  the 
same  occasion.  He  could  not  recollect  whether  the  prisoner  was 
asked  if  she  had  any  questions  to  put  to  the  prosecutrix ;  but  he 
disclosed  the  fact  that  the  examinations  of  the  witnesses  were  taken 
and  committed  to  writing  by  the  clerk  previously  to  the  arrival  of 
the  magistrate,  that  they  were  then  read  over  in  the  presence  and 
hearing  of  all  parties,  and  that  it  was  then,  if  at  all,  that  the  pri- 
soner was  asked  if  she  had  any  questions  to  put  to  the  prosecutrix. 

Platt,  B.,  expressed  his  opinion  that  the  deposition  was  inad- 
missible. 

Buddleston  submitted  that  the  statute  had  been  sufficiently  com- 

t)lied  with,  if  the  deposition  appeared  on  the  face  of  it  to  be  regu- 
arly  taken.  The  statute  provides  that  ^'  If  such  deposition  purport 
to  be  signed  .by  the  justice  by  or  before  whom  the  same  purports 
to  have  been  taken,  it  shall  be  lawful  to  read  such  deposition  as 
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evidence  in  such  prosecation^  without  further  proof  thereof,  unless        Rbo. 
it  shall  be  proved  that  such  deposition  was  not  in  fact  signed  by  ^' 

the  justice  purporting  to  sign  the  same."    The  court  would  pre-  ^^' 

same  that  the  deposition  was  regularly  taken,  and  that  the  magis-        1852. 
trate  did  his  duty  properly.     The  onus  of  showing  that  she  had    «.^~ 
not  an  opportunity  lay  on  the  prisoner,  and  there  was  nothing  in     DepotMon, 
the  facts  proved  inconsistent  with  her  having  that  full  opportunity. 

Pjlatt,  B. — How  could  it  suggest  itself  to  the  prisoner  that 
she  had  a  right  to  put  questions  ?  It  was  the  duty  of  the  magistrate 
to  ask  her,  and  it  must  be  proved  that  he  did  so,  and  did  so  with 
reference  to  the  examination  of  the  particular  witness.  The  words 
of  the  statute  are — **  If  upon  the  trial  of  the  person  so  accused  as 
first  aforesaid  it  shall  be  proved,  by  the  oath  or  aflGirmation  of  any 
credible  witness,  that  any  person  whose  deposition  shall  have  been 
taken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and 
if  also  it  be  proved  that  such  deposition  was  taken  in  the  presence 
of  the  person  so  accused,  and  that  he  or  his  counsel  or  attorney 
had  a  full  opportunity  of  cross-examining  the  witness,  then  if  such 
deposition  purport  to  be  signed  by  the  justice  by  or  before  whom 
the  same  purports  to  have  been  taken,  it  shall  be  lawful  to  read 
such  deposition,"  &c.  Until  the  question  was  asked  her,  I  am 
of  opinion  she  had  no  opportunity  of  cross-examination  within 
the  meaning  of  the  statute,  and  the  evidence  is  not  satisfactory  on 
that  point.  But  on  another  ground  the  prisoner  had  not  a  full 
opportunity  of  cross-examination.  The  examination  of  the  witness 
Veing  taken  and  put  into  writing  before  the  arrival  of  the  magis- 
trate, the  reading  it  over  in  his  presence  could  not  give  the  prisoner 
a  proper  opportunity  of  cross-examination.  She  had  a  right  to 
hear  the  evidence  given  step  by  step,  and  so  to  have  time  to  con- 
sider what  questions  to  put  I  cannot  allow  the  deposition  to  be 
read. 

There  not  being  sufficient  evidence  without  the  deposition  of 
the  prosecutrix^  the  prisoner  was  acquitted. 
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OXFORD  CIRCUIT. 

Gloucestershire  Spring  Assizes,  18o2, 

GhucesteTy  April  2. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  John  Taylor,  (a) 

Perjury — Evidence — Comparison  of  handwriting  by  the  jury. 

The  defendant  wa^  indicted  for  perjury  alleged  to  have  been  committed  by 
him  on  the  trial  of  an  action  in  the  County  Courts  by  swearing  that 
the  signature  to  a  document  was  not  in  his  handwriting.  The  judge  of 
the  County  Court  made  the  defendant  write  his  name  in  courts  and 
impounded  the  genuine^  as  weU  as  the  alleged  forged  signeUure. 

Semblcj  that  on  the  trial  for  perjury,  the  jury  might  hoh  at  and  compare 
the  two  signatures. 

THE  defendant,  John  Taylor,  was  indicted  for  peijury  com- 
mitted on  the  trial  of  an  action  in  the  County  Court  of  Glou- 
cestershire, held  at  Cheltenham,  before  J.  Francillon,  Esq.,  in 
which  Daniel  Crowther  was  the  plaintiff  and  the  said  John  Taylor 
was  the  defendant  The  indictment  alleged  that,  on  the  trial  of 
the  said  cause,  it  then  became  and  was  a  material  question  whether 
the  said  John  Taylor  had  signed  a  certain  written  paper  or  memo- 
randum, whereby  the  said  John  Taylor  agreed  to  make  payment 
to  the  said  Daniel  Crowther  of  certain  money  and  instalments 
thereof,  then  being  in  issue  in  the  said  suit ;  and  that  the  said 
John  Taylor,  upon  the  trial  and  hearing  of  the  said  cause  being 
duly  sworn,  &c.,  did  depose  and  swear  that  the  signature  attached 
to  and  then  being  at  the  foot  of  the  said  written  paper  or  memo- 
randum was  not  the  signature  of  him  the  said  Jonn  Taylor,  and 
that  he  had  not  written  the  same,  whereas  in  truth  and  in  fact  the 
said  signature  was  the  signature  of  him  the  said  John  Taylor,  and 
was  written  by  him. 

It  appeared  from  the  evidence  now  adduced  that  Daniel  Crowther, 
the  plaintiff  in  the  action,  claimed  a  sum  of  money,  the  price  of 
bricks  alleged  to  have  been  sold  by  him  to  the  defendant. 
Amongst  other  evidence  adduced  at  the  trial  on  the  part  of  the 
plaintiff,  the  plaintiff's  attorney  swore  that,  having  received 
instructions  to  apply  to  the  defendant,  he  had  several  interviews 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister  at- Ltw. 
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with  him,  and  that  on  one  occasion  he  saw  him  at  a  house  the       Rso. 
defendant  was  building,  when  the  defendant  signed  a  memorandum  ^       ^' 
written  in  pencil  by  tne  attorney,  being  an  a^eement  to  pay  the '  atlob. 

debt  by  instahnents  therein  mentioned.  The  defendant  was  sworn  1852. 
and  examined,  and  stated  that  he  never  signed  the  memorandum,  JT 
and  that  it  was  a  forgery.  He  also  denied  that  he  was  indebted  *^'^" 
to  the  plaintiff.  The  learned  judge  of  the  County  Court  directed 
the  defendant  to  write  his  name  in  pencil,  which  he  did  on  a  piece 
of  paper.  The  judge  compared  it  with  the  signature  to  the  alleged 
forgery,  and  eventually  the  disputed  document,  together  with  the 
signature  in  court,  were  impounded,  and  the  case  was  adjourned, 
in  order  that  the  plaintiff's  son  might  be  examined,  the  defendant 
ailing  that  the  bricks  in  question  were  purchased  from  the  son 
and  not  from  the  fitther.  The  son,  however,  had  been  out  of  the 
country,  and  his  testimony  could  not  be  procured,  and  eventually 
the  plaintiff  was  nonsuited.  The  present  indictment  for  peijury 
was  thereupon  preferred  against  the  defendant  The  above  facts 
having  been  proved,  and  some  slight  evidence  as  to  handwriting 
having  been  given  in  addition  to  that  of  the  attorney, 

Dauis,  for  the  prosecution,  proposed  to  submit  for  examination  to 
the  jury,  as  well  the  signature  written  by  the  defendant  at  the  trial 
of  the  action,  as  the  memorandum  and  signature  the  subject-matter 
of  the  indictment^  and  to  allow  the  jury  to  compare  one  with  the 
other.  He  referred  to  Willianus  case,  1  Lewin,  137,  cited  in 
2  Russell  on  Crimes,  by  Greaves,  p.  395.  The  prisoner  was 
there  indicted  for  forging  a  deed.  When  the  case  was  closed, 
Bayley,  J.,  called  the  person  whose  name  was  alleged  to  have 
been  forged  by  the  prisoner,  and  desired  him  to  write  his  name  on 
a  sheet  of  paper,  which  he  did,  and  Bayley,  J.,  then  handed  it  to 
the  jury,  together  with  the  imputed '  forgery.  Mr.  Greaves 
remarks  upon  that  case:  ^' this  seems  to  have  been  a  dangerous 
experiment,  and  giving  far  too  much  facility  to  the  prosecutor  to 
write  his  name  in  such  a  manner  as  to  suit  the  occasion."  In  the 
present  case  there  was  no  such  objection,  the  defendant  being  the 
person  who  was  required  to  write  hia  name. 

Huddleston,  for  the  defendant,  said  he  should  not  raise  any 
objection. 

WiQHXMAN,  J. — I  am  inclined  to  think  the  jury  may  look  at 
and  compare  the  two  signatures.  The  signing  of  his  name  by  the 
defendant  during  his  examination  on  oath  forms  in  fact  part  of  the 
transaction  out  of  which  the  charge  arises.  At  all  events,  as  it  is 
not  objected  to,  the  jury  may  look  at  it. 

It  was  accordingly  handed  to  the  jury,  with  the  memorandum, 
after  the  summing  up  of  the  learned  judge. 

The  defendant  teas  acquitted. 
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OXFOED  CIRCUIT. 

Gloucestershire  Spring  Assizes,  1852. 

Gloucester^  April  2. 

(Before  Mr.  Greaves,  Q.  C.) 

Reg.  v.  Russell,  {a) 

Evidence — Admissibility  of  depositions  taken  abroad — Merchant  Sea^ 
man's  Act,  7^8  Vtct  c.  112  ;  Mercantile  Marine  Act,  13  ^  14  Vict, 
c,  93;  and  the  Documentary  Evidence  Act,  8^9  Vict.  c.  93. 

Semble,  depositions  taken  by  a  consul  abrocui  under  the  7  ^S  Vict 
c.  112,  ss,  68,  59,  and  returned  to  this  country,  and  certified  under 
the  consular  seal  to  have  been  duly  taken,  are  admissible  in  evidence 
under  the  Mercantile  Marine  Act,  1850  (13  ^  14  Vict  c.  93,  s.  1 15) 
without  further  proof,  although  it  appears  from  extrinsic  evidence  that 
the  witnesses  gave  their  evidence  in  a  foreign  language,  which  was 
translated  into  English  to  the  prisoner,  and  inserted  in  the  depositions 
by  the  consul. 

Quare,  as  to  the  effect  of  8^9  Vict  c,llS,s,\  (to  facilitate  the  admission 
in  evidence  of  certain  official  and  other  documents),  on  such  a  case. 

Quare,  whether  such  depositions  are  admissible  where  the  consul,  after 
the  examination  of  each  witness,  asked  the  prisoner  whether  he  had 
anything  to  say,  and  on  the  prisoner  saying  he  knew  nothing  about 
the  witnesses,  proceeded  to  examine  the  next  witness,  without  expressly 
telling  the  prisoner  that  he  might  put  questions  to  the  witness. 

Qiuere,  whether  depositions  of  witnesses  containing  a  great  portion  of 
hearsay  evidence  are  admissible. 

Quare,  has  the  judge  power  to  strike  out  the  portion  that  consists  of  such 
hearsay  evidence,  and  admit  the  residue. 

^pHE  prisoner  was  indicted  for  the  larceny  of  a  velvet  bag,  a 
X  bunch  of  keys,  some  pieces  of  the  current  coin  of  Turkey, 
and  four  bills  of  exchange  called  Caimes,  for  the  payment  respec- 
tively of  1,000,  250,  70,  and  20  piastres,  the  property  of  Joseph 
Brown.  The  felony  was  alleged  to  have  been  committed  on  the 
4th  of  February,  1852,  on  board  a  merchant  vessel  called  the 
Bolton,  then  lying  in  the  Bosphorus,  of  which  vessel  the  prisoner 
was  mate,  and  the  prosecutor  captain. 

The  principal  evidence  against  the  prisoner  proposed  to  be 
adduced  on  the  part  of  the  prosecution,  consisted  in  the  depositions 
of  witnesses  still  abroad.  It  appeared  that  the  witnesses  were 
examined  in  the  Greek  language ;  that  no  interpreter  was  sworn, 
but  that  the  consul  acted  as  interpreter,  both  by  translating  the 
evidence  to  the  prisoner,  and  also  by  returning  the  depositions  in 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Bauriflter-At-Lair. 
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English  to  this  country.     From  the  Board  of  Trade  they  were        Rko. 
transmitted  to  Mr.  Wilkes,  the  attorney  for  the  prosecution,  resi-     ^   ^' 
dent  in  Gloucester,  and  were  now  produced  by  him  at  the  trial.        ^^^^- 
The  depositions  bore  the  official  seal  of  the  English  consul  for        1852. 
Constantinople,  and  were  certified  to  have   been  taken  in  the     .,  TT" 
presence  of  the  pnsoner.  Depontions 

Crippsy  for  the  prisoner,  objected  to  the  depositions  being  taken  abroad, 
received  in  evidence.  The  consul  should  hav£  employed  a  sworn 
interpreter,  or  returned  the  depositions  in  the  original  language. 
There  was  nothing  to  show  that  the  translation  was  a  correct  one. 
The  consul  might  not  be  as  conversant  with  the  modem  Greek 
language  as  he  imagined,  and  it  was  possible  therefore  that  he 
mi^t  have  transmitted  a  very  erroneous  translation. 

Macnamaray  for  the  prosecution,  submitted  that  the  statutes 
bearing  upon  this  subject  made  the  depositions  evidence  in  their 
present  shape  without  further  proof.  By  the  Merchant  Seaman's 
Act,  7  &  8  Vict.  0.  112,(&)  the  depositions  taken  before  a  consul 

(6)  Section  58  enacts  *'  that  all  offences  against  the  propert  j  or  person  of  any  b&bject  of 
Her  Majestj,  or  of  anj  foreigner,  \vhicb  shall  be  committed  in  or  at  any  port  or  place  either 
ashore  or  afloat,  out  of  the  dominions  of  Her  Majesty,  by  the  master  and  crew  (including  ap- 
ppenticeB}  or  any  or  either  of  them,  belonging  to  any  ship  subject  to  any  of  the  proytsions  of 
this  act,  or  who  within  thiee  months  before  the  committal  of  the  offence  shall  haTe  been  the 
master  thereof,  or  shall  hare  formed  part  of  any  such  crew,  shall  be,  and  they  are  hereby  de- 
clared to  be  offences  of  the  same  nature  respectiyely,  and  to  be  liable  to  the  same  punishments 
lespeetiyely,  as  if  they  had  been  committed  on  the  high  seas  and  other  places  within  the 
jnnsdictioii  of  the  Admiralty  of  England,  and  shall  be  inquired  of,  heard,  tried,  and  determined, 
and  adjudged  in  the  same  manner  as  if  such  offences  had  been  committed  within  such  juris- 
dictioo;  and  where  any  trial  for  such  offences,  or  for  any  misdemeanor  against  the  proTisions  of 
this  act,  shall  take  place  before  any  justices  or  judges  of  oyer  and  terminer  and  gaol  delivery,  it 
shaU  be  lawful  for  the  court  to  order  and  direct  the  payment  of  the  costs  and  expenses  of  the 
prosecatioOy  as  in  the  case  of  costs  and  expenses  of  prosecutions  for  offences  committed  within 
the  jurisdiction  of  the  Admiralty  of  England." 

Section  59  enacts  "  that  whenever  any  complaint  shall  be  made  to  any  of  Her  Majesty's 
consuls  or  Tice-consuls  of  any  such  offence  or  of  any  offence  having  been  committed  at  sea  by 
the  master  and  crew  (including  apprentices),  or  any  or  either  of  them,  beloni;ing  to  any  ship 
subject  to  any  of  the  provisions  of  this  act,  it  shall  be  lawful  for  any  such  consul  or  vice-consul 
to  inquire  into  the  ease,  upon  oath,  and  at  his  discretion  to  canse  any  offender  to  be  placed 
under  all  necessary  restraint,  so  far  as  it  may  be  in  his  power,  so  that  he  may  be  sent  and  con- 
veyed in  safe  custody  to  England  as  soon  as  possible,  in  any  vessel  of  Her  Majesty,  or  of  any 
of  her  lubjeota,  to  be  there  proceeded  against  according  to  law;  and  the  costs  and  charges  oif 
imprisoning  any  such  offender,  and  of  conveying  him  and  the  witnesses  to  England,  if  not  con- 
veyed in  the  ships  to  which  they  respectively  belong,  shall  be  considered  and  deemed  as  part  of 
the  eoets  of  the  prosecution,  or  be  paid  as  costs  incurred  on  account  of  seafaring  subjects  of  the 
United  Kingdom  left  in  distress  in  foreign  ports;  and  aU  depotiiwnt  taken  Ufore  any  consul 
or  viot-connd  abroad^  and  oertiJUd  under  hit  official  seal  to  be  the  depotHione^  and  that  they 
were  taien  in  the  presence  of  the  party  accused,  shall  be  admitted  in  etridenoe  m  all  courts 
haieimg  criminal  jurisdiction,  and  otherwisCf  m  like  manner  as  depositions  taken  b^ore  any 
justice  of  the  peace  in  England  now  are  or  may  be ;  and  the  register  ticket  of  every  ofiender 
shall  be  delivered  up  to  Her  Majesty's  consul  or  vice-consul  as  the  case  may  be,  and  be  trans- 
nutted  by  him  to  the  registrar  of  seamen." 

The  Mercantile  Marine  Act,  1850  (13  &  14  Vict,  c  93,  s.  116),  enacts  "  that  whenever  in 
any  legal  proceeding  in  England  in  respect  of  any  matter  in  which  British  ^  Consular  Officers" 
have  £e  power  of  taking  depositions,  it  is  proved  that  a  witness  who  has  been  examined  before 
soy  "CoDsuIar  Officer"  abroad,  is  out  of  the  United  Kingdom,  or  cannot  be  found  or  produced, 
oo  the  trial  or  hearing,  the  deposition  of  such  vritnees  taken  before  such  "  Consular  Officer  "  in 
the  matter,  and  if  the  proceeding  is  criminal,  in  the  presence  of  the  party  accused,  and  certified 
by  such  **CoDsiilar  Officer"  under  his  official  seal  to  have  been  so  taken,  shall  be  admitted  m 
evidence  in  such  proceeding;  and  any  deposition  purporting  to  be  so  certified  shall  be  deemed 
to  hose  been  so  taken  andcertifiedas  aforesaid,  unless  the  contrairy  is  proved:' 
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Reo.        abroad*  and  certified  under  his  official  seal  to  be  the  depositions, 
^'  and  that  they  were  taken  in  the  presence  of  the  party  accused^ 

U88KI.L.  ^^^  admissible  in  evidence,  in  the  same  manner  as  depositions 
1852.  taken  before  justices  of  the  peace  in  England;  and  by  the  Mer- 
Evidenix^  cantile  Marine  Act,  1850  (13  &  14  Vict.  c.  92),  it  is  enacted 
i)^)ontittns  (^  H^)  that  whenever  it  is  proved  in  any  legal  proceeding  in 
taken  abroad.  England,  in  respect  of  any  matter  in  which  consular  officers  have 
the  power  of  taking  depositions,  that  witnesses  whose  depositions 
have  been  so  taken  are  abroad,  the  certified  depositions  taken  in 
the  presence  of  the  accused  party  shall  be  admitted  in  evidence, 
and  any  deposition  purporting  to  be  so  certified,  shall  be  deemed 
to  have  been  so  taken  and  certified  as  aforesaid,  unless  the  con- 
trary is  proved.  The  deposition  so  certified  is  the  depositito  as  it 
stands  on  the  face  of  the  document,  and  the  language  and  words 
employed,  whatever  they  may  be,  constitute  the  deposition.  In- 
dependently of  these  provisions,  the  statute  8  &  9  Vict,  c  113 
(to  facilitate  the  admission  in  evidence  of  certain  official  and  other 
documents),  enacts  (c)  that  whenever  by  any  act  any  certificate, 
official  or  public  document,  or  any  certified  copy  of  any  document, 
shall  be  receivable  in  evidence,  the  same  shall  be  admitted  in  evi- 
dence, provided  they  purport  to  be  sealed  or  impressed  with  a 
stamp  as  required  by  the  act,  without  any  proof  of  the  seal  or 
stamp,  and  without  any  further  proof  thereof. 

CrippSy  in  reply. — The  deposition  to  which  the  statute  13  &  14 
Vict.  c.  93  applies,  is  the  deposition  of  the  witness.  That  cannot 
be  said  to  be  his  deposition  which  is  not  the  language  he  made  use 
of.  Besides,  the  deposition  is  only  receivable  unless  the  contrary 
is  proved.  Here  it  clearly  did  appear  that  there  was  an  objection, 
and  that  the  deposition  was  not  duly  taken.  He  should  contend, 
that  a  deposition  taken  in  England  would  not  be  admissible, 
without  proof  that  it  was  properly  translated,  and  it  would  be 
absurd  to  say  that  if  it  was  insufficient  if  taken  in  England,  it 
would  nevertheless  do  if  taken  abroad.  Besides,  under  the 
Merchant  Seaman's  Act  cited,  the  depositions  are  only  admissible 
in  evidence  in  the  same  manner  as  depositions  taken  before  justices 
in  England. 

Greaves,  Q.  C.  (sitting  as  judge  and  assisting  in  the  disposal 
of  criminal  cases,)  said  he  would  consult  Mr.  Justice  Wightman 

(c)  '*  Wherever  bj  any  act  now  in  force  or  hereafter  to  be  in  force,  any  certificate^  official  or 
pnblic  document,  or  document  or  proceeding  of  any  corporation  or  joint-Btock  or  other  company, 
or  any  certified  copy  of  any  document,  bye-law,  entry  in  any  register  or  other  book,  or  of  any 
other  proceeding,  shall  be  receivable  in  evidence  of  any  particular  in  any  court  of  justice  or 
before  any  legal  tribunal,  or  either  house  of  Parliament,  or  any  committee  of  either  house,  or  in 
any  judicial  proceeding,  the  same  shall  respectively  be  admitted  in  evidence,  provided  they  re- 
spectively purport  to  be  sealed  or  impressed  with  a  stamp,  or  sealed  and  signed,  or  signed  alone, 
as  required,  or  impressed  with  a  stamp  and  signed,  as  directed,  acts  made  or  to  Iw  hereafter 
made,  without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  sig- 
nature or  of  the  ofiicial  character  of  the  person  appearing  to  have  signed  the  same,  and  without 
any  further  proof  thereof  in  every  case  in  which  the  original  record  could  have  been  received  in 
evidence"  Mr.  Phillips  observes  that  it  seems  impossible  to  give  any  meaning  to  these  last 
words:  they  appear  to  have  been  inserted  through  inadvertency.  Evid.  vol  2,  p.  241,  note  (1) 
10th  edit ;  see  also  Taylor  on  Evid.  vol.  1,  p.  10.— [J.  E.  D.] 
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ntting  at  Nisi  Prius,  and  he  retired  for  that  purpose.  On  his  return, 
he  said,  that  Mr.  Justice  Wightman  agreed  with  him  in  opinion 
that  the  depositions  ought  to  be  received,  but  that  the  point  was 
so  &r  from  clear,  that  if  necessary,  it  should  be  reserved  for  the 
Court  of  Criminal  Appeal. 

It  then  appeared  from  vivd  voce  testimony  adduced,  that  the  only    _      

question  put  to  the  prisoner  by  the  consul  after  he  had  translated  taherTabrwd. 
to  him  the  examination  of  the  witness,  was,  "  Have  you  anything 
to  say  ?"  to  which  the  prisoner  answered,  "  I  know  nothing  about 
them  (the  witnesses.") 

Cripps  further  objected  to  the  admissibility  of  the  depositions, 
as  it  did  not  appear  that  the  prisoner  had  an  opportunity  of  cross- 
examining  the  witnesses,  as  he  was  not  told  according  to  the 
practice  in  this  country,  as  each  witness  concluded  his  evidence, 
that  he  might  put  such  questions  to  him  as  he  thought  proper. 

Greaves,  Q.C.  said,  the  objection  had  great  weight  with  him, 
but  he  should  receive  the  depositions,  and  would  reserve  this 
point  also,  if  necessary. 

The  depositions  were  then  read.  They  were  found  to  contain 
a  great  deal  of  hearsay  evidence^  upon  which 

Cripps  objected  that  on  this  ground  they  were  inadmissible,  as 
it  was  impossible  to  separate  the  effect  of  the  good  and  bad  evidence 
upon  the  minds  of  the  jury. 

The  learned  judge  presiding,  suggested  that  the  difficulty  might 
be  avoided  by  running  his  pen  through  all  the  hearsay  portions  of 
the  depositions,  and  thus  leaving  the  officer  of  the  court  to  read 
only  the  unobjectionable  portions,  {d)  but 

Cripps  contended  that  the  learned  judge  had  no  authority  to 
do  thiia.  The  statute  only  allowed  the  depositions^  that  is  to  say, 
the  whole  of  them,  to  be  read,  and  did  not  authorize  a  judge  to 
make  any  selection  of  what  he  might  consider  fit  or  unfit  to  submit 
to  the  consideration  of  a  jury,  and  that  if  any  part  was  to  be  read, 
all  must  be  read. 

Gheayes,  Q.  C.  thereupon  suggested  to  the  counsel  for  the  pro- 
BecQtion  the  danger  of  admitting  such  evidence  in  criminal  cases, 
the  consul  having  returned  all  kii^ds  of  improper  testimony,  and 
not  having  given  the  prisoner  the  opportunity  of  cross-examining 
the  witnesses  produced  against  him. 

Macnamara  admitted  the  danger  and  hardship  of  such  a  course 
of  proceeding,  and  under  the  circumstances  would  not  further  press 
the  case  against  the  prisoner,  but,  with  the  learned  judge's  permis- 
sion, would  consent  to  a  verdict  of  not  guilty  being  recorded,  pro- 
vided it  was  distinctly  understood  that  it  was  upon  the  ground  that 
the  depositions  were  improperly  taken. 

Verdict,  not  guilty. 


(d)  This  is  the  practice  in  ciTil  aetions  with  regard  to  depositions  taken  on  interrogatories 
Qoder  a  oommission  {Hutchinson  t.  Bernard^  2  M.  &  Rob<  1 ;  see  also  Stemheller  v.  Newton^ 
9  C.  &  P.  313),  bnt  upon  a  second  trial  of  that  canse  the  whole  deposition  was  read,  apparentlj 
00  the  gnmnd  that  the  objection  did  not  clearly  appear,  and  that  the  deposition  must  be  presumed 
to  hsTe  been  rightly  taken  by  the  commissioners :  (see  2  M.  &  Bob.  373.)— f  J.  E.  D.] 
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OXFORD  CIRCUIT. 

Berkshire  Summer  Assizes,  1852. 

Abingdon^  July  14. 

(Before  Mr.  Justice  Williams.) 

Reg.  17.  M'Gavaran.  («) 

Indecent   assault  —  Schoolmaster    and  pupil  —  Evidence  —  Costs    of 
prosecution — Statute  14  ^  15  Vict  c.  55,  s.  3. 

A  schoolmaster  who  places  his  hands  indecently  on  the  person  of  a  female 
pupil,  is  guilty  of  an  indecent  assault,  although  the  pupil  is  thirteen 
years  of  age,  and  does  not  mahe  any  actual  resistance. 

Letters  relating  to  the  charge  written  by  one  of  the  scholars  who  is  ex* 
amined  as  a  witness  for  the  prosecution,  may,  on  her  denial  of  the  hand- 
writing, be  proved  and  given  in  evidence  on  the  part  of  the  defendant 
for  the  purpose  of  affecting  the  witnes^scredit,  and  showing  the  capacity 
of  the  scholars  to  conspire  to  mahe  a  false  charge  against  him,  although 
the  prosecutrix  is  not  proved  to  have  received  the  letters,  or  had  any 
hnowledge  of  their  contents. 

To  enable  the  Court  to  order  the  costs  of  such  a  prosecution  to  be  allowed, 
it  is  necessary,  under  the  statute  14  <$*  15  Vict,  c,  55,  s,  S,  to  show  that 
the  case  was  originally  brought  before  the  justices  for  summary 
decision. 

The  production  of  the  original  summons  to  the  defendant,  setting  out  the 
complaint,  and  requiring  him  to  appear  before  the  justices  to  *^  answer 
the  said  information  and  complaint,  and  to  be  further  dealt  with 
according  to  law,^  is  sufficient  evidence  of  the  fact  required,  to  enable 
the  court  to  order  payment  of  the  costs  of  the  prosecution, 

THE  defendant^  Hugh  M^Gravaran,  was  indicted  for  an 
assault     The  indictment  contained  three  counts. 

The  1st  count  was  for  a  common  assault  on  Mary  Ponten,  on 
the  6th  of  May. 

The  2nd  count  wa&  for  an  assault  on  Mary  Ponten  on  the  13th 
of  May. 

The  3rd  count  alleged  that  the  defendant,  on  the  day  and  year 
last  aforesaid,  did  unlawfully  and  indecently  make  an  assault  in 
and  upon  one  Maiy  Ponten,  and  did  then  unlawfully,  indecently, 
and  against  the  will  of  her  the  said  Mary  Ponten^  put  and  place 
the  hands  of  him  the  said  Hugh  M'Gavaran  upon  and  against  the 

(a)  Reported  bj  J.  EL  Dato,  Esq.,  BMmter-at-Law. 
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private  parts  of  her  the  said  Mary  Ponten,  and  then  did  other        Rso. 
wrongs,  &C.  ^  ^    ^^ 

Carrinffton,  for  the  prosecution.  avabaw. 

J.  J.  tViUiamsy  for  the  defendant.  1852. 

Caninffton,  in  stating  the  ease  for  the  prosecutioQ,  said  that  the        ^^ 

defendant  was  a  schoolmaster,  and  was  charged  with  indecently  ^^^ev^'co 
assaulting  one   of  his  female  scholars,  and  of  the  two  assaults    Practice-^ 
charged  in  the   present  indictment,  one  was  committed  in  the        ^<'^- 
parish  church  of  Chieveley,  during  Divine  service,  and  the  other 
m  the  schoolroom.     The  prosecutrix  was  about  thirteen  years  of. 
age ;  and  he  submitted,  on  the  authority  of  the  case  of  Be^.  v. 
NiehoU  (R.  &  R.  Crown  Cases,  p.  130,  (ft)  that,  although  the  prose- 
cutrix did  not  offer   any  actual  resistance,  yet  if  she  did  not 
expressly  consent,  it  must  be  taken  to  be  against  her  will,  the 
defendant  having  authority  and  control  over  her  as  schoolmaster. 

Mary  Ponten,  the  prosecutrix,  stated  that  she  was  thirteen 
years  of  age  on  the  23rd  of  June  last.  Her  father  and  mother 
were  dead.  At  the  age  of  ten  she  went  to  school  at  North  East, 
in  the  parish  of  Chieveley.  The  defendant  was  the  schoolmaster, 
and  his  wife  schoolmistress.  The  scholars  went  to  Chieveley 
church  every  Sunday,  and  sat  in  the  chancel ;  the  girls  on  one  side 
and  the  boys  on  the  others.  The  defendant  sat  with  the  boys  and 
his  wife  with  the  girls.  On  a  Sunday  in  May  last,  the  girls'  seats' 
being  full,  the  defendant  took  the  prosecutrix  on  his  seat,  which 
was  placed  in  an  angle  of  the  chancel,  and  screened  by  a  high  pew 
from  the  observation  of  the  congregation  in  the  body  of  the 
church.  The  boys  and  girls,  during  the  prayers,  knelt  towards 
the  communion  table,  so  that  they  had  their  backs  turned  to  the 
master.  During  one  of  the  prayers  the  defendant,  according  to  the 
prosecutrix's  account,  placed  his  hand  indecently  on  her  person.  He 
subsequently,  on  another  day,  repeated  his  oftence  in  the  school- 
room, when  she  went  to  his  desk  to  have  a  sum  in  arithmetic 
corrected.  The  following  night  the  prosecutrix  complained  to  her 
half-sister  of  the  defendant's  treatment,  and  on  the  next  day  to  her 
grandfather,  and  she  discontinued  her  attendance  at  the  school. 
On  cross-examination,  a  letter  was  put  into  the  witness's  hands, 
and  in  answer  to  questions,  she  said  '^I  believe  this  is  Emma 

(6)  lo  that  rase  the  pruoner  was  indicted  for  an  assanlt  upon  Ann  Elliott,  with  intent  to 
eommit  a  npe,  and  in  the  second  coont  for  a  common  a^tsanlt.  The  prisoner  was  the  hasband 
of  a  schoolmistress,  and  in  his  wife's  absence  heard  the  girls  saj  their  lessons.  When  the  pro- 
secntriz,  who  was  thirteen  years  of  age  was  standing  before  the  defendant  reading,  he  pat  his 
hand  np  her  petticoats  and  also  placed  his  band  on  her  private  parts,  and  she  continned  reading 
in  that  position  for  half-an-hour  without  making  an/  resistance.  These  acts  were  repeated  on 
BTferal  occaaiona.  She  swore  at  the  trial  that  she  knew  it  was  wrong  in  her  to  permit  him, 
a*Hl  wrong  in  both,  and  that  it  was  against  her  will  at  all  times.  The  learned  judge  (Mr. 
Baron  Graham)  in  summing  up  remarked  on  the  tender  years  of  the  girl ;  her  situation  under 
the  care  and  aathority  of  the  prisoner  and  his  wife;  and  the  authority  and  influence  which  the 
prisoner  bad  over  her  in  the  absence  of  his  wife.  His  authority  and  influence  were  likely  to 
pat  her  off  her  guard  and  check  her  resistance.  And  he  directed  the  jury  if  they  thought  the 
acts  were  against  her  will  though  she  had  not  resisted  to  the  utmost,  they  might  find  him 
guilty,  hot  if  Uiey  thooght  that  those  acts  were  not  against  her  will,  tliey  might  acquit  him. 
The  jaiy  oonncted  the  prisoner  on  both  counts,  and  all  the  judges  held  the  evidence  was  suffi* 
dent  to  rapport  the  coont  fw  a  oommon  assault 
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Bso        Preston's  writing.    I  know  Emma  Preston,  she  is  one  of  the 
V.  scholars.     I  talked  to  her  and  to  Eliza  Dance  about  this  matter, 

M'Gavaran.  \y^i  I  never  saw  this  letter  before." 

ig52.  Ann  Povey,  another  child  in  the  school,  confirmed  the  evidence 

of  the  prosecutrix.     In  answer  to  questions  put  to  her  on  cross- 

^^^^^^^T^  examination,  she  said,  "  Emma  Preston  never  wrote  to  me  that  I 

Practice^  know  of.     We  talked  to  each  other  about  this.     I  will  not  say  I 

Costs.       never  received  a  note  like  this  (letter  put  into  witness's  hands.) 

I  did  not  say  to  Emma  Preston  '  now  we  have  begun  we  must 

stick  to  it'" 

On  re-examination  the  witness  said,  we  used  to  talk  to  each 
other  about  what  the  master  had  done. 

Emma  Preston,  a  scholar,  twelve  years  old,  stated  that  Mary 
Ponten  made  a  complaint  to  her  about  a  week  before  she  left 
schooL  On  cross-examination,  two  letters  were  put  in  her 
hand,  which  she  denied  were  in  her  handwriting.  Other  evidence 
was  adduced  in  confirmation  of  the  statement  of  the  prosecutrix* 

On  the  part  of  the  defendant,  it  was  endeavoured  to  be  estab- 
lished that  the  charge  was  the  result  of  a  conspiracy  among  the 
children  and  their  parents. 

Williamsy  in  addressing  the  jury  said,  he  should  call  witnesses  to 
prove  that  the  letters  he  had  put  in  the  hands  of  the  witnesses  for 
the  prosecution,  were  in  the  handwriting  of  Emma  Preston,  and 
he  was  about  to  read  the  letters  to  the  jury,  when 

Carrinffion  interposed,  and  objected  to  their  being  read  or  given 
in  evidence.  Letters  written  by  the  prosecutrix  would  be  evidence, 
but  these  are  letters  said  to  have  been  written  by  Mary  Preston* 
Williams,  J. — The  letters  are  only  evidence  for  the  purpose  of 
detracting  from  the  credit  of  the  witness.  I  take  it  for  granted 
that  Mr.  Williams  considers  that  these  letters  may  afiect  the  credit 
of  the  witness  Emma  Preston,  I  cannot  reject  their  being  used  for 
that  purpose.     It  is  impossible  to  reject  them. 

The  letters  were  then  read  to  the  jury,  and  among  other  wit- 
nesses called  to  contradict  circumstances  deposed  to  on  the  part  of 
the  prosecution,  evidence  was  adduced  to  prove  that  the  letters 
were  in  the  handwriting  of  Emma  Preston,  but  there  was  no 
evidence  to  prove  that  they  were  delivered  to  the  parties  to  whom 
they  were  addressed.  The  letters  were  then  put  in  and  read  as 
follows : — 

No.  1. 

''Dear  Mary. — I  want  to  see  you,  but  I  could  not  come, but  Be 
shure  you  stick  to  what  you  have  said  abought  Magaravalin,  for 
tis  no  use  to  make  a  Lie  withot  whe  stick  to  it.  Whejoyou  have 
read  this  bum  it.  I  did  stick  to  what  we  said  here."  The  letter 
was  indorsed  "  Give  this  to  Mary  Ponten." 

No.  2. 

''  Eliza,  stick  to  wot  you  have  said,  for  its  no  use  to  make  a  lie 
without  you  stick  to  it,  for  I  wants  to  do  M'Garavin^  you  know 
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that,  read  this  and  bum  it.     I  wants  to  see  you  when  you  oome  to        Rbo. 
my  father's.  Mind  all  of  one  mind  and  have  one  purse."  (Indorsed)  ^ 

« Give  this  to  Eliza  Dance."  mgavarast. 

Carrington^  in  reply,  contended  that  the  letters  were  forgeries,        1852. 
and  commented  on  the  fact  that  the  defendant  had  not  called  Eliza 
Dance  to  prove  that  the  second  letter  was  not  received  by  her. 

Williams,  J.,  in  summing  up,  said,  **  No  one  can  doubt  that  PraeUee^ 
the  offence,  if  done  at  all,  was  against  the  will  of  the  prosecutrix,  ^^*^' 
considering  her  tender  age,  and,  therefore,  if  you  believe  the  evi- 
dence, the  case  is  made  out  in  law."  With  regard  to  the  letters, 
the  learned  judge  said,  *^  although  in  strict  rule  of  law  the  letters 
do  not  affect  the  credit  of  the  prosecutrix,  but  of  the  witness 
Preston,  it  would  be  nevertheless  absurd  to  say  that  in  point  of 
fact  the  question  of  the  authenticity  of  these  letters  is  not  all  im- 
portant to  this  case ;  for  if  they  were  written  by  Preston  it  proves 
the  capacity  of  these  young  children  to  form  a  deep  design  and 
conspiracy  to  injure  the  defendant.  If  established,  it  is  impossible 
to  say  that  the  whole  case  is  not  affected  by  them."  He  observed, 
with  reference  to  the  observations  of  the  counsel  for  the  prosecu- 
tion, that  it  was  not  to  be  expected  that  the  defendant  would  call 
Eliza  Dance,  for  it  is  not  sought  to  be  concealed  that  this  is  only 
one  of  a  series  of  charges,  and  that  she  is  a  witness  hostile  to  him* 

The  prisoner  was  convicted  and  sentenced  to  two  years'  im- 
prisonment, with  hard  labour. 

Carrington  applied  for  the  costs  of  the  prosecution  to  be  allowed, 
under  the  provisions  of  the  statute  14  &  15  Vict.  c.  55. 

Williams,  J.,  after  referring  to  the  statute,  (c)  said  there  was 
a  difficulty  in  this  case,  that  although  the  section  recites  the 
statute  of  George  the  Fourth,  which  is  applicable  to  all  charges  of 
assault,  the  power  conferred  on  courts  of  assize  and  sessions  to 
order  payment  of  the  costs  of  the  prosecution,  is  confined  to  cases 
of  assault  brought  before  the  justices  for  summary  decision.  If  not 
brought  before  the  justices  in  the  first  instance  for  summary 
decision,  I  have  no  power  to  award  costs ;  and  therefore  I  must  be 

(c)  The  14  &  15  Vict.  c  55,  s.  3,  is  as  follows: — **  And  whereas  by  an  act  of  the  ninth 
year  of  King  George  the  Fourth,  chapter  thirty-one,  it  is  enacted  that  where  any  person  shall 
nnlawfally  assault  or  beat  any  other  person,  it  shall  be  lawfol  for  two  justices  of  the  peace, 
upon  complaint  of  the  party  aggrieved,  to  hear  and  determine  such  offence;  and  it  is  by  the 
said  act  provided,  that  in  case  the  justices  shall  find  the  assault  or  battery  complained  of  to 
have  been  accompanied  by  any  attempt  to  commit  felony,  or  shall  be  of  opinion  that  the  same 
is  from  any  other  circnmstance  a  fit  subject  for  a  prosecution  by  indictment,  they  shall  abstain 
from  any  adjudication  thereupon,  and  shall  deal  with  the  case  in  all  respects  in  the  same  manner 
as  they  would  have  done  before  the  passing  of  the  said  act:  and  whereas  it  is  expedient  that 
oonrts  before  whom  such  indictments  shall  be  tried  shall  have  power  to  order  payment  of  costs 
to  parties  so  boand  by  recognizance  to  prosecute  or  give  evidence:  be  it  enacted,  that  in  every 
€««e  of  assault  so  brought  before  such  justices  for  summary  decision  in  which  the  justices 
shall  be  of  opinion  that  the  same  is  a  fit  subject  for  prosecution  by  indictment,  and  shall  there- 
npoo  bind  the  complainant  and  witnesses  in  recognizance  to  prosecute  and  give  evidence  at  the 
assizes  or  sessions  of  the  p^ce,  every  such  court  is  hereby  authorized  and  empowered  at  its 
discretion  to  order  payment  of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  so  appearing 
befiire  such  court  under  such  recognizance,  togetlier  with  compensation  for  their  trouble  and 
Jon  of  time,  in  the  same  manner  as  courts  are  authorized  and  empowered  to  order  the  same  in 
cases  of  felony," 
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Rbo.        satisfied  that  the  case  was  originally  brought  before  the  justices  to 

^    •  be  dealt  with  summarily.     It  certainly  seems  very  strange  that  I 

AYARAw.   gjjQ^i^  jjj^^g  ^Q  power  to  award  costs  in  a  case  of  assault^  where  the 

1852.       party  charged  is  brought  before  the  justices  in  the  ordinary  way, 

■~  ^^  to  be  committed  for  tnal ;  but  there  being  that  distinction,  I  must 

— j?wAwc«—  ^^^^  8^™®  evidence  that  the  party  chained  was  brought  before  the 

Practice—    Committing  magistrates  for  summary  jurisdiction.  In  other  respects 

Coffte.       J  think  this  is  an  assault  in  which  costs  ought  certainly  to  be 

allowed. 

Carrington  then  produced  the  original  summons,  and  handed  it 
to  the  learned  judge.   It  was  in  the  following  form : — 

*^  Whereas  information  and  complaint  has  this  day  been  made 
before  the  undersigned  [^c.l  for  that  you  the  said  Hugh 
M'Gavaran  did  assault  and  illtreat  Emma  Preston,  of  the  parish 
of  Chieveley  aforesaid,  against  the  form  of  the  statute  in  that 
behalf.  These  are,  therefore,  to  command  you,  in  Her  Majesty's 
name,  to  be  and  appear  on  Thursday,  the  27th  day  of  May  instant, 
at  eleven  o'clock  in  the  forenoon,  at  [jfc],  to  answer  the  said  infor^ 
motion  and  complaint^  and  to  be  further  dealt  with  according  to  fair." 
Mr.  Justice  Williams  said  he  thought  this  was  sufficient  evi- 
dence to  show  that  the  justices  might  have  dealt  summarily  with 
the  case,  and  he  therefore  directed  the  costs  of  the  prosecution  to 
be  allowed. 
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OXFORD  CIRCUIT. 

OXFOBDSHIBE   SuMMEB  ASSIZES,   1852. 

Oxford,  July  17. 

(Before  Mr.  Justice  Williams.) 

Beg.  v.  Neville,  (a) 

Perjury — Variance — Amendment — Statute  14  ^  15  Vict,  c.  100,  s.  1 — 

Evidence. 

In  an  indictment  Jbr  perjury,  the  perjury  was  alleged  to  have  been  cam- 
miited  on  the  trial  of  an  indictment  against  B,,  for  setting  fire  to 
a  certain  bam  of  one  P.  In  support  of  the  averment,  a  certificate 
of  the  trial  and  conviction  of  B.  was  produced,  but  the  offence  there 
mentioned  was  setting  fire  to  "  one  stack  of  barley.**  It  appearing 
that  the  offence  was,  in  fact,  the  same,  the  bam  and  the  stack  havhig 
been  destroyed  by  one  fire. 

Held,  that  the  indictment  might  be  amended  under  the  14  4"  15  Vict, 
e.  100,  s.  1. 

A  witness  jor  the  prosecution  called  to  prove  that  B,  was  not  at  the  bam 
at  the  time  it  was  set  on  fire  (and  consequently  that  the  evidence  of 
the  defendant  who  swore  at  the  trial  that  he  had  seen.B,  set  it  on  fire, 
was  false),  admitted  on  cross-examination  that  he  had  given  a  different 
account  on  the  former  trial,  and  had  on  that  occasion  corroborated  the 
testimony  of  the  present  defendafU,  but  now  alleged  that  he  was  per- 
suaded  by  W.  (who  had  left  England)  to  forswear  himself  on  the  former 
trial. 

Held,  that  on  re-examination  the  witness  might  be  ashed  whether  he  had 
made  a  statement  to  C.  immediately  after  the  trial  respecting  his 
evidence  and  respecting  W.,  and  that  C,  might  be  called  to  corroborate 
him  as  to  the  generalfact,  but  that  the  particulars  of  the  statement  to 
C,  were  inadmissible,  and  that  a  person  who  was  present  at  the  inter- 
view between  the  witness  and  fV.  might  be  called  to  prove  the  fact  of  the 
conversation,  but  not  the  partictdars. 

1'^HE  defendant,  Edward  Neville,  was  indicted  for  perjury. 
The  indictment  alleged  that,  **at  a  General  Sessions  of 
Oyer  and  Terminer  and  General  Gaol  Delivery  of  the  gaol  of  our 
siud  Lady  the  Queen  for  the  county  of  Oxford,  holden  at  Oxford, 
in  and  for  the  said  county,  on  the  I6th  day  of  July,  a.d.  1851, 
before  Sir  William  Erie,  Knight,  one  of  the  justices  of  our  said 

(a)  Beported  hj  J,  E.  Davis,  Esq,  BarrUter-at-Lair. 
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Lady  the  Queeu^  assigned  to  hold  pleas  before  the  Queen  herself^ 
and  Sir  Samuel  Martin,  Knight,  one  of  the  Barons  of  our  sdd 
Lady  the  Queen,  of  her  Court  of  Exchequer,  justices  assigned  to 
deliver  the  said  gaol  of  the  prisoners  therein  being,  one  John 
Barnes,  one  Benjamin  Barnes,  and  one  Bichard  Gascoigne  were 
in  due  form  of  law  tried  by  a  certain  jury  of  the  county  aforesaid, 
upon  a  certain  indictment  then  and  tliere  depending  against  them 
for  having,  on  the  7th  day  of  March,  in  the  year  of  our  Lord  1851, 
at  the  parish  of  Bloxbam,  in  the  county  aforesaid,  feloniously, 
unlawfully,  and  maliciously  set  fire  to  a  certain  bam  of  one  James 
Page,  there  situate,  with  intent  to  injure  the  said  James  Page* 
The  indictment  then  proceeded  to  aver  that  Edward  Neville  was 
duly  sworn  as  a  witness,  and  that  upon  the  said  trial  *^it  became 
and  was  a  material  question  and  subject  of  inquiry,  whether  the 
said  Benjamin  Barnes  set  fire  to  the  said  barn  of  the  said  James 
Page,  and  whether  the  said  Benjamin  Barnes  was  at  the  said  bam 
on  the  day  of  the  fire  of  the  said  bam,  to  wit,  on  the  said  seventh 
day  of  March,  in  the  year  aforesaid,  and  whether  the  said  Edward 
Neville  saw  the  said  Benjamin  Barnes  come  through  a  gate  called 
the  Clap-gate,  at  Bloxham  aforesaid,  on  the  day  last  aforesaid,  and 
whether  the  said  Edward  Neville,  on  the  day  last  aforesaid,  saw 
the  said  Benjamin  Barnes  strike  a  match  on  a  tombstone  in  the 
churchyard  at  Bloxham  aforesaid,  and  whether  the  said  Edward 
Neville  saw  the  said  Benjamin  Barnes  put  the  said  match  in  his 
the  said  Benjamin  Barnes'  hat,  and  whether  the  said  Edward 
Neville  saw  the  said  Benjamin  Barnes  then  go  to  the  said  barn, 
and  whether  the  said  Edward  Neville  saw  the  said  Benjamin 
Barnes  light  a  piece  of  paper,  and  put  it  into  a  hole  in  the  wall  of 
the  said  barn ;  and  whether  the  said  Edward  Neville  saw  the  said 
Benjamin  Bames  go  back  through  the  said  Cli^gate;  and 
whether  the  said  Edward  Neville  saw  the  said  Benjamin  Barnes 
running,  and  whether  the  said  Edward  Neville  went  to  look  after 
the  said  Benjamin  Bames,  and  whether  the  said  Edward  Neville 
saw  the  said  Benjamin  Bames  and  the  said  Bichard  Gascoigne 
running  across  a  certain  close,  called  the  Clump  Ground,  towards 
a  certain  road,  called  the  Barford-road ;  and  the  jurors  first  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Edward  Neville,  being  so  sworn  as  aforesaid,  devising  and  wickedly 
intending;  that  the  said  Benjamin  Barnes  should  be  unjustly  con- 
victed of  the  said  felony  so  charged  against  him,  then  and  there,  to 
wit,  on  the  said  sixteenth  day  of  July,  A.D.,  1851,  at  the  said 
General  Session  of  Oyer  and  Terminer,  and  Gaol  Delivery  of  the 
gaol  aforesaid,  on  the  trial  of  the  said  indictment,  and  as  such 
witness  as  aforesaid,  and  so  being  sworn  as  aforesaid,  unlawfully, 
falsely,  corruptly,  knowingly,  wilfully,  and  maliciously,  did  before 
and  to  the  said  court  and  jury,  depose  and  swear  and  give  evidence 
amongst  other  things  in  substance  and  to  the  effect  following  ;  that 
is  to  say,  that  he  the  said  Edward  Neville,  on  the  day  of  tne  fire 
at  the  said  barn  (meaning  the  said  seventh  day  of  March  in  the 
year  aforesaid),  saw  the  said  Benjamin  Barnes  come  through  the 
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Clap-gate  (meaning  the  Clap*gate  aforesaicl)ythat  a  person  coming 
from  Slilton-Lane  would  come  throagh  the  Clock-close ;  that  he 
the  8Md  Edward  Neville  saw  him  (meaning  the  said  Benjamin 
Barnes)  strike  a  match  on  the  first  tombstone  in  the  churchyard 
(meaning  the  churchyard  aforesaid),  that  he  (meaning  the  said 
Benjamin  Barnes)  put  it  (meaning  the  said  match)  in  his  hat,  and 
then  went  to  Mr.  Page's  barn  (meaning  the  said  barn)  and  lighted 
a  piece  of  paper  and  put  it  into  a  hole  in  the  wall  (meaning  the 
wall  of  the  said  bam) ;  that  he  (meaning  the  said  Benjamin 
Barnes)  went  back  through  the  Clap-gate  (meaning  the  said  Clap- 
gate),  that  he  (meaning  the  said  Benjamin  Barnes)  ran ;  that  when 
he  (meaning  the  said  Benjamin  Barnes)  had  got  through  the  Clap- 
gate,  he  the  said  Edward  Neville  went  to  look  after  him  (meaning 
the  said  Benjamin  Barnes) ;  that  he  (meaning  the  said  Benjamin 
Barnes)  and  Grascoigne  (meaning  the  said  Bichard  Gascoigne) 
were  running  across  the  Clump-ground  (meaning  the  said  close 
called  the  Clump-ground)  towanl  the  Barford-road  ^meaning  the 
said  road  called  the  Barford-road.)  Whereas  in  trutn  and  in  fact 
the  said  Benjamin  Barnes  did  not  set  fire  to  the  said  bam,  nor  was 
the  said  Benjamin  Barnes  at  the  said  barn  on  the  day  of  the  fire 
when  the  said  fire  commenced.  And  whereas  in  truth  and  in  fact 
the  said  Edward  Neville  did  not  on  the  day  last  aforesaid  see  the 
said  Benjamin  Barnes  come  through  the  said  gate,"  &c.  (and  so  on, 
n^ativing  the  truth  of  all  the  defendant  swore.) 

Cfrippsy  for  the  prosecution. 

PigoUy  for  the  defendant. 

It  appeared  from  the  statement  of  the  case  for  the  prosecution, 
that  several  fires  occurred  at  Bloxham^  about  the  montn  of  March, 
1851,  which  were  the  subject  of  several  indictments  against  Ben- 
jamin Barnes  and  others.  It  also  appeared  that  the  buming  of 
the  bam  was  accompanied  by  the  burning  of  a  stack  of  barley 
adjoining.  To  prove  the  inducement  in  the  indictment,  a  certifi- 
cate of  the  conviction  of  Benjamin  Barnes  was  produced.  It  was 
in  the  following  terms: —  ' 

*•  At  the  Assizes  and  General  Session  of  the  Delivery  of  the 
Graol  of  our  Lady  the  Queen,  holden  at  Oxford,  on  Wednesday, 
tide  16th  day  of  July,  in  the  fifteenth  year  of  the  reign  of  our 
Sovereign  Lady  the  Queen,  before  Sir  William  Erie,  Knight,  one, 
&C.,  Sir  Samuel  Martin,  Knight,  and  other  their  fellows,  justices 
of  our  said  Lady  the  Queen,  assigned  to  deliver  her  gaol  of  the 
prisoners  therein  being,  Benjamin  Barnes  was,  in  due  form  of  law, 
tried  and  convicted  on  a  certain  indictment  against  him,  for  that 
he,  on  the  7th  day  of  March,  in  the  fourteenth  year  of  our  said 
Lady  Queen  Victoria,  with  force  and  arms,  at  the  parish  of  Blox- 
ham,  in  the  said  county  of  Oxford,  feloniously,  unlawfully,  and 
malicioufily  did  set  fire  to  one  stack  of  barley y  of  the  value  of  twenty 
pounds,  of  the  property,  goods,  and  chattels  of  James  Page,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace,  &G. ;  and  the  said  Benjamin  Barnes  was  there- 
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upon  ordered  to  be  transported  beyond  the  seas  for  the  term  of  hb 
natural  life.'* 

Pigott  (for  the  defendant)  objected  that  there  was  a  variance 
between  the  averment  in  the  declaration  and  the  certificate  pro- 
duced in  support  of  it.  The  indictment  alleged  the  perjury  to 
have  been  committed  on  the  trial  of  an  indictment  for  setting  fire 
to  a  barn  of  James  Page.  The  certificate  of  conviction  related  to 
a  charge  of  setting  fire  to  a  stack  of  barley. 

Williams^  J. — There  is  a  variance  certainly ;  but  is  it  not 
amendable  ? 

P^ott  submitted  that  the  indictment  was  not  amendable.  This 
was  a  different  charge,  and  the  defendant  would  be  prejudiced  by 
the  amendment. 

Williams^  J.,  after  referring  to  the  statute  14  &  15  Vict, 
c.  100,  s.  1,  (6)  said, — The  case  is  within  the  words  of  the  section, 
*^  in  the  name  or  description  of  any  matter  or  thins  whatsoever 
therein  named  or  described."  It  is  quite  clear  that  I  can  amend. 
How  can  it  be  said  that  the  defendant  is  prejudiced  ?  This  is  one 
of  the  very  cases  for  which  the  statute  waa  passed,  the  want  of 
this  power  of  amendment  being  long  a  disgrace  to  the  law. 

The  indictment  was  then  amend^  by  the  deputy  derk  of  assize, 
and  the  following  entry  of  the  fact  inserted  in  the  margin: — 
*^  Summer  Assizes,  July  14,  1852.  It  appearing  to  the  court  here 
that  in  this  indictment  there  is  a  variance  between  the  statement 
herein  and  the  evidence  offered  in  proof  thereof,  it  is  ordered  by 
the  court  that  the  said  indictment  be  amended  by  striking  out  in 
the  sixth  line  thereof  the  words,  '  a  certain  barriy  and  inserting, 
instead  thereof,  the  words,  *  one  stack  of  barley,^  and  that  the 
said  indictment  be  further  amended  by  striking  out  of  the  said 
sixth  line  the  words  ^  there  situate,  with  intent  to  injure  the  said 
James  Page/  and  by  striking  out  of  the  fourteenth  line  of  the 
said  indictment  the  words,  ^  tne  said  barn,'  and  inserting,  instead 
of  the  said  last-mentioned  words,  the  words, '  a  certain  bam.' " 

The  case  then  proceeded.  It  appeared  that  the  conviction  of 
Benjamin  Barnes  was  chiefly  owing  to  the  evidence  of  Edward 


(6)  **  Wbeoerer  on  the  trial  of  anj  indictment  for  anj  felonj  or  misdemeanor  tbere  shall  appear 
to  be  any  variance  between  the  statement  in  snch  indictment  and  the  evidence  offered  in  proof 
thereof,  in  the  name  of  any  ooanty,  riding,  division,  city,  boroagh,  town  corporate,  parish, 
township,  or  place  mentioned  or  described  in  any  snch  indictment,  or  in  the  name  or  description 
of  any  person  or  persons,  or  body  politic  or  corporate,  therein  stated  or  alleged  to  be  the  owner 
or  owners  of  any  property,  real  or  personal,  which  shall  form  the  subject  of  any  offence  charged 
therein,  or  in  the  name  or  description  of  any  person  or  persons,  body  politic  or  corporate,  therein 
stated  or  alleged  to  be  injured  or  damaged,  or  intendeid  to  be  injured  or  dsmagcd  by  the  com- 
mission of  such  offence,  or  in  the  Christian  name  or  surname,  or  bpth  Christian  name  and 
surname,  or  other  description  whatsoever,  of  any  person  or  persons  whomsoever  therein  named 
or  described,  or  in  the  name  or  deecription  of  any  nuUter  or  thing  tehatsoever  therein  named  or 
deeeribedf  or  in  the  ownership  of  any  property  named  or  described  therein,  it  shall  and  may  be 
lawful  for  tbe  court  before  which  the  trial  shall  be  bad,  if  it  shall  consider  such  variance  not 
material  to  the  merits  of  the  caste,  and  that  tbe  defendant  cannot  be  prejudiced  thereby  in  his 
dtffeuoe  on  such  merits,  to  order  such  indictment  to  be  amended  according  to  the  proof  by  some 
officer  of  the  court  or  other  jierson,  both  in  that  part  of  the  indictment  where  such  variance 
occurs  and  an  every  other  part  of  tbe  indictment  which  it  may  become  necessary  to  amend,"  &0. 
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Neville^  the  defendant^  who  had  been  ori^nally  taken  into  custody 
on  the  charge  of  arson.  His  evidence,  however,  at  the  trial  of  Ben- 
jamin Barnes,  was  corroborated  to  some  extent  by  Charles  Heming, 
who  deposed  that  he  was  with  Benjamin  Barnes  and  Bichara 
Gascoigne  on  the  day  of  the  fire  in  the  Barford-road^l  and  that 
they  left  him  and  went  in  the  direction  of  Mr.  Page's  premises, 
ana  afterwards  rejoined  him  again ;  the  time  they  were  absent 
corresponding  with  the  act  of  incendiarism.  It  was  now  opened 
by  the  counsel  for  the  prosecution  that  Neville  was  the  real  incen- 
diary, and  that  the  evidence  of  Heming,  as  far  as  it  implicated  Barnes, 
was  untrue ;  that  the  witness  had  originally  given  a  true  account 
to  Morgan,  a  parish  constable,  but  that  afterwards  a  person  named 
Walker,  who  had  been  governor  of  Banbury  gaol,  and  had  taken 
an  active  part  in  getting  up  the  case  for  the  prosecution  against 
Barnes  and  Ghucoigne,  but  had  since  left  the  country  in  debt, 
induced  Heming,  by  promises  and  threats,  to  implicate  Barnes. 

Heming  was  now  called  as  a  witness,  and  swore  that  Barnes 
was  with  him  at  the  time  the  fire  broke  out,  and  did  not  leave  the 
Barford-road.  After  the  fire,  he  was  called  upon  to  give  evidence, 
and  saw  constable  Morgan,  and  told  him  the  facts  as  he  now 
repeated  them. 

On  cross-examination  Heming  said: — ^I  swore  on  a  former 
occasion  that  when  I  saw  Benjamm  Barnes  come  up  to  Qascoigne, 
at  Fowler^s-comer,  both  Barnes  and  Gascoigne  stepped  back 
together,  whilst  I  went  on  towards  Barford.  I  nave  also  said  that 
I  nad  gone  on  about  half  an  hour,  when  I  heard  a  great  slam 
between  Page's  stone  hill  and  the  road,  and  that  I  saw  Oascoi^e 
and  Barnes  come  running  fast  up  to  me,  sweating  and  panting. 
They  breathed  as  if  they  had  run  and  were  out  of  breath.  I  swore 
that  Grascoigne  loitered  in  the  field,  and  that  Barnes  and  I  went 
on  to  where  Alfred  Baughen  was  working  on  the  road,  and  that 
Grascoigne  came  up  whilst  I  was  talking  to  Baughen.  I  swore 
that  Gascoigne  said — *^  What  a  smoke  there  is.  I  wonder  where 
it  is — ^it  is  at  Mr.  Page's."  It  is  all  untrue.  I  swore  it  once 
before  the  justices,  and  again  before  the  judge  at  the  assizes.  I 
say  now  that  it  is  untrue.  I  swore  it  because  I  was  forced  to  do 
it  Walker  forced  me ;  he  said  he  would  transport  me  if  I  did 
not.  He  gave  me  a  written  statement  for  me  to  learn,  and  I 
learnt  it  in  five  minutes.  Time  after  time  he  told  me,  and  I  could 
repeat  it  word  for  word.    Joseph  Barnes,  the  father  of  Benjamin, 


asked  me  to  come  and  admit  I  was  a  perjured  man,  more  than  five 
months  aga  I  could  not  rest  until  I  had  done  it.  That  is  my 
reason  for  coming  and  altering  my  evidence.  On  the  Monday 
after  the  fire,  Benjamin  Barnes  came  to  my  father's  house,  and 
told  me  I  was  to  speak  the  truth  about  him.  That  is  all  he  said 
to  me.  I  swore  before  the  justices  and  at  the  assizes  that  he 
came  to  my  father*s  house,  and  said — ^^  Charles,  don't  you  go  to 
say  anything  about  me  if  the  police  comes  after  me."  Walker 
forced  me  to  say  that,  and  he  wrote  it  down  for  me.  He  fixed 
the  particular  day  of  the  week,  and  the  day  of  the  month.  I  learnt 
this  about  a  week  before  I  was  examined  by  the  magistrate. 


Bbo. 

V. 
NSVILUB. 

1852. 

Practiee — 
Perjurif'^ 
Evidatoe. 


74 


CRIMINAL  LAW  OASES. 


V. 

Nevillb. 

1852. 
Practice — 
Evidence, 


Re-examined. — John  White,  of  Bloxham,  was  present  when  I 
saw  Walker.  Walker  gave  me  a  piece  of  paper ;  he  asked  me  if 
I  could  read.  I  said  I  didn't  know  (or  something  of  that  kind) 
whether  I  could  read  or  not.  White  said — **  He  can  read  as  well 
as  we  can.''  I  said  so  because  I  did  not  want  to  read  the  state- 
ment. I  had  seen  Walker  the  same  night  before  he  brought  me 
the  paper,  and  I  had  told  him  what  I  was  going  to  say,  and  he 
said  that  would  not  do.  He  then  put  ipe  in  the  back  parlour, 
and  said  he  would  transport  me.  He  also  said  he  would  giyeme 
10^,  and  I  should  have  some  more  when  we  got  the  reward.  We 
were  some  time  talking  about  this,  and  he  then  went  away,  and 
after  that  he  brought  me  the  written  statement.  I  saw  Walker 
six  or  seven  times  between  that  time  and  the  assizes.  Upon  all 
those  occasions  he  talked  to  me  about  what  I  was  to  say.  After 
the  trial  I  saw  Capes,  Mr.  Page's  shepherd. 

Pigatt  interposed,  and  objected  that  any  statement  to  Capes 
would  be  inadmissible,  and  he  supposed  it  was  for  the  purpose  of 
introducing  such  statement  that  the  question  about  Capes  was  put 
to  the  witness. 

Williams,  J. — I  must  admit  it  in  a  general  way,  for  this 
reason :  The  witness,  on  cross-examination,  said  that  four  or  five 
months  ago  Barnes's  father  came  to  ask  him  to  admit  that  he  had 
perjured  himself.  If  the  witness  had  previously  told  Capes,  that 
would  tend  to  explain  it.  I  think  the  witness  may  be  asked 
whether  he  made  a  statement,  and  Capes  may  be  called  to  show 
that  he  did  make  a  statement,  just  as  m  cases  of  rape,  but  the 
evidence  must  not  go  further. 

The  following  questions  were  then  put  by  Cripps  to  the 
witness: — 

Did  you  see  Capes  ten  minutes  after  the  trial? — I  did. 

Did  you  make  a  statement  to  him  about  your  evidence  ? — I  did. 

Did  you  also  make  a  statement  as  to  Walker  ? — I  did. 

Henry  Capes  was  then  called.  He  said,  I  am  shepherd  to 
Mr.  Page.  I  was  in  Oxford  at  the  time  of  Barnes's  trial.  I  saw 
Heming  about  ten  minutes  after  it  was  over.  He  made  a  state- 
ment to  me  about  what  he  had  been  saying.  He  did  not  say  any- 
thing about  Walker. 

John  White  stated  that  he  was  at  the  Hawk  and  Partridge 
public-house,  at  Bloxham,  some  days  after  the  fire.  Walker  came 
there,  and  the  witness  was  sent  to  bring  Heming  to  him.  Heming 
came.     Walker  produced  a  piece  of  paper. 

On  the  witness  being  asked  whether  he  heard  Walker  say  any- 
thing to  Heming — 

Pigott  again  objected  that  this  evidence  was  inadmissible. 

Williams,  J. — The  question  arises  in  this  way.  Heming  is  a 
witness.  Yovl  impeach  his  credibility  by  showing  that  he  made 
contradictory  statements  at  other  times.  This  evidence  is  to  set 
him  up.  The  question  is,  whether  it  is  admissible  for  that  purpose. 
This  is  an  exception  to  the  general  rule.  You  may  put  a  docu- 
ment into  a  witness's  hands  in  order  to  show  that  ne  made  a 
statement  elsewhere,  but  you  are  not  at  liberty  to  prove  that  a 
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man  is  guilty  of  a  crime  if  he  denies  it.     The  exception  has        Rbo. 
reference  to  statements.     Then  supposii^  a  witness  accounts  for  ^     -»  ^' 
particular  statement  he  has  made,  by  saying  that  he  was  mad  at       "]^^ 
the  time,  could  you  call  a  physician  to  prove  that  he  was  subject        1852. 
to  attacks^  and  at  that  time  insane?  Pra^-^ 

PigatL — ^I  should  submit  not,  for  that  would  be  a  collateral  issue.     Perjury-^ 

Cripps. — Surely  it  is  competent  for  me  to  ask  whether  Walker     Evidence. 
B&id  anything.      I   wish   to  show  why  the   witness   made  that 
discrepant  statement 

Williams,  J. — I  think  all  you  can  do,  is  to  give  general  evidence. 
I  think  you  cannot  go  further.  You  cannot  have  the  particulars 
of  the  statement. 

The  question  was  then  put  to  the  witness,  and  in  reply  he  stated 
that  Walker  said  something  to  Heming  when  he  gave  him  the 
paper.  • 

IHffoti  having  subsequently  withdrawn  the  objection  to  the 
evidence,  the  witness  proceeded  to  state  all  that  was  said  between 
the  parties  in  his  hearing.  It  amounted  to  nothing  more  than  that 
Walker  told  Heming  tfa^  paper  contained  what  he  had  stated,  and 
that  he  might  have  it  to  look  at. 

George  Morgan,  the  parish  constable  was  called,  and  stated  that 
he  saw  Heming  the  day  after  the  fire,  and  took  down  his  state- 
ment in  writing.  The  witness  then  read  the  statement  which  was 
in  substance  what  Heming  stated  in  his  evidence  on  the  present 
occasion. 

The  defendant  was  ultimately  acquitted. 


OXFORD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1852. 

Stafford,  July  22. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Freaklet.  (a) 
PracHce — Discharge  of  recognizances. 
Where  a  prisoner  has  been  committed  Jor  trial  at  the  assizes,  and  parties 
bound  over  by  a  magistrate  to  prosecute  and  give  evidence,  the  judge 
wiff  not  discharge    the    recognizances  on   an   intimation    that   the 
Attorney- Generai  does  not  think  it  a  proper  case  for  prosecution. 
Semble^  the  proper  course  is  for  the  Attorney- General  to  enter  a  nolle 
prosequi, 

BROS  applied  to  have  the  recognizances  discharged  in  the  case 
of  Edwin  Freakley,  a  prisoner  committed  for  trial  under  a 
magistrate's  warrant,  for  stealing  a  post-letter  containing  money. 

(a)  Reported  by  J.  E.  Davia,  Eaq.,  Barrietei^at-Law. 


76  CRIMINAL   LAW  CASES. 

Bbo.        The  Attorney*  General,  however,  did  not  think  that  it  was  a  proper 
^'         case  for  proeecution,  and  therefore  this  application  was  made  on 

'    the  part  of  the  prosecution,  that  the  recognizances  of  the  witnesses 

1852.  might  be  discharged. 
Pfoc^—  Williams,  J.,  after  consulting  Mr.  Hemp,  the  deputy  clerk  of 
BMOffmeanees.  assi^e.  Said  .* — A  difference  of  opinion  or  of  practice  appears  to  exist 
among  the  judges,  on  the  proper  course  to  be  pursued  in  such  a 
case.  I  cannot  see  the  principle  on  which  a  judge  is  to  discharge 
the  recognizances.-  The  parties  are  duly  bound  over  by  a  magis- 
trate to  prosecute  and  give  evidence,  and  why  should  I,  on  a  mere 
suggestion,  discharge  that  obligation  ?  The  Attomey-Greneral  can 
enter  a  nolle  prosequi  if  he  pleases. 

Bros  referred  to  a  case  at  Gloucester,  at  the  last  Spring  Assizes, 
where  he  made  a  similar  application  to  Mr.  Baron  Piatt,  who 
complied  with  it.  « 

Williams,  J. — I  will  consult  with  my  brother  CresaweU  on 
the  point 

At  a  subsequent  period  of  the  assizes,  on  a  renewal  of  the 
motion,  Mr.  Justice  Williams  refused  it,  and  the  case  took  the 
ordinary  course,  the  parties  being  called  on  their  recognizances, 
and  the  prisoner  discluu'ged  by  proclamation. 


OXFORD  CIRCUIT. 

Staffobdshibe  Summeb  Assizes,  1852. 

Stafford,  July  23. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Ryceopt  and  others,  (a) 

Conspiracy — Bight  of  a  defendant  to  particulars  of  charge. 

Where  an  indictment  for  conspiracy  charges  the  offence  in  general  termSy 

the  defendant  is  entitled  to  particulars  oj\  the  charge,  although  there 

has  been  a  previous  committal  by  a  magistrate, 
ThereforCy  where  an  indictment  contained  counts  charging  a  conspiracy 

to  cheat  tradesmen  of  goods,  without  mentioning  any  speci/ic  case,  or 

name,  time,  or  place. 
Held,  that  the  dejendant  was  entitled  to  such  particulars. 

THE  grand  iury  haying  returned  a  true  bill  against  Thomas 
Rycroft,  Edward  Beeson,  and  Mary  Roberts,  for  conspiracy 
to  cheat  and  defraud  divers  tradesmen  of  goods, 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrifter-et-Law. 
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Suddkston,  for  the  defendant  Beeson,  applied  to  the  court,  as  a       Bbo. 
matter  of  right,  to  order  the  prosecution  to  furnish  particulars  of     ^  •• 
the  conspiracy  charged.     The  indictment  contained  ten  counts,  AniTomras. 

and  some  of  them  were  very  generaL      The  1st  count  merely        

charged  the  defendant  with  conspiring  to  cheat  such  tradesmen  as       \^^^- 
might  or  could  be  induced  by  the  defiendants  to  supply  them  with   coiMpirwy— 
goods,  upon  credit  of  such  goods ;  and  the  2nd  count  was  just  as     Praetwe. 
Tagoe ;  no  name,  time  or  place  were  given.     There  were  several 
cases  in  the  Queen's  Bench  where  the  court  had  ordered  parti- 
culars, but  it  is  true  those  were  cases  where  there  had  not  been 
any   committal  by  a  magistrate;    but  in  the  case  of  Reff.  v. 
Bowlands,  which  was  a  charge  of  unlawful  combination  and  con- 
qniacy  among  workmen,  and  where  there  had  been  a  committal 
by  magistrates,  Mr.  Justice  Erie,  before  whom  the  parties  attended 
at  chambers,  on  a  summons  for  particulars  of  the  charges,  made  an 
order  that  they  should  be  furnished. 

Huddlegtan  also  applied  to  be  furnished  with  the  names  of  the 
witnesses  for  the  prosecution.  He  asked  for  the  particulars  of  the 
charges  as  a  matter  of  right,  and  for  the  names  of  the  witnesses  as 
a  matter  of  favour. 

Macnamara  (who  was  with  Scotland  for  the  prosecution)  said  the 
prosecutors  were  willing  to  comply  with  the  application,  if  the 
court  thought  it  proper.  ^ 

Williams,  J. — This  is  a  very  different  case  from  the  one  men- 
tioned to  me  the  other  day.  (b)  The  present  apjplication  is  made 
on  the  ground  that  the  counts  charging  the  conspiracy  are  general. 
In  such  a  case  I  think  the  parties  have  a  right  to  be  fiimished  with 
the  particulars  of  the  charge. 

Macnamara. — They  shiul  be  supplied  with  them«  and  also  with 
the  names  of  the  witnesses. 

The  defendants  were  subsequently  tried  and  convicted. 

(It!)  In  th0  etie  of  Beg,  t.  Read^  nferred  to  by  Mr.  Jostioe  Williams,  oerenl  ptrtiM 
kid  been  indicled  at  Uie  Spring  Ani^  for  oonspiring  to  sell  anaoond  horsee,  and  eereral  of 
tbm  eonvietod.  The  defendant  was  incladed  in  that  indictment,  bat  not  being  in  cnstody  was 
not  then  tried:  having  rabeeqaentlj  surrendered  to  take  his  trial  at  the  summer  assizes, 
P.  M^Mdum  appliKl  for  particnlazB  of  the  charges,  bat  Williams,  J.,  deolined  to  accede  to  the 
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OXFORD  CIRCUIT. 

Gloucestershibe  Summer  Assizes,  1852. 

Gloucester y  Avgust  10. 

(Before  Mr.  Justice  Williams.) 

Reg.  r.  Barrett,  (a) 

Practioe — Expenses  of  apprehension  of  prisoners — Statute  7  Creo.  4,  c.  69. 

A  judge  has  no  power  to  order  payment  of  the  expenses  incurred  in  the 
apprehension  of  a  prisoner  who  had  left  England,  nor  has  the  com* 
mitting  magistrate  power,  under  the  stat,  7  Geo.  4,  e.  64,  to  certify  for 
such  expenses. 

Sembky  the  proper  course  under  such  circumstances  is  to  memorialize 
the  Secretary  of  StaiCy  who  will  rrfer  to  the  judge  for  his  opinion  as 
to  whether  it  is  a  proper  case  for  the  allowance  of  the  costs  cf  apprc" 
kension, 

THE  prisoDer  was  indicted  for  forgery.  The  first  count  of  the 
indictment  on  which  the  prisoner  was  arraigned  charged  him 
with  having,  at  Gloucester^  on  the  28th  of  Aprils  1851,  forged  an 
acceptance  to  a  bill  of  exchange  for  S59L  lis.  11^.,  with  intent  to 
defraud.  A  second  count  charged  the  prisoner  with  uttering  the 
same  bill. 

The  prisoner,  with  the  consent  of  his  counsel,  pleaded  guilty. 

Keating^  Q.  C.  (for  the  prosecution),  applied  to  the  judge  to 
have  the  expenses  attendant  upon  the  prisoner's  apprehension 
allowed.  The  prisoner,  before  the  discovery  of  the  forgery,  and 
before  the  bill  of  exchange  became  due,  had  gone  with  his  family 
to  America,  and  a  considerable  sum  had  been  expended  in  follow- 
ing, apprehending,  and  bringing  him  back. 

Williams,  J.,  said  he  had  no  power  to  order  these  costs  to  be 
allowed.  Mr.  Justice  Cresswell  had  held^  at  Monmouth,  the  week 
before,  that  neither  the  committing  magistrate,  nor  the  judge  at 
the  trial,  had  power  to  order  the  costs  of  a  prisoner's  apprehension 
in  Scotland.  (6)  The  proper  course  was  to  memorialize  the  Secre- 
tary of  State,  and  then,  probably,  the  judge  would  be  referred  to, 
and  he  would  report  his  opinion  whether  it  is  a  fit  case  for  the 
allowance  of  such  expenses. 

Keating^  Q.  C,  and  Guise,  for  the  prosecution. 

Atkjij  Seijt,  and  Huddkston,  for  the  prisoner. 

(a)  Repnrled  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 

(by  In  Ehe  case  referred  to  {Reg*.  ▼.  Seator^  MoDinoath.  Aognst  3,  1852),  the  prisoner  was 
lndict«il  for  liutreny,  and  also  for  embezzlement,  and  acquitted.  Skinner^  for  the  prosecution, 
tubtteqmcntlf  upplied  for  the  costs  of  the  prisoner's  apprehension  in  Scotland.  The  committing 
Dvaj^ratf!  bad  certified  for  those  costs,  but  the  officer  felt  a  difficulty  in  allowing  them.  Cress- 
wdlt  J,,  aft  or  referring  to  the  statute  7  Geo.  4,  c.  64,  held  that  the  magistrate  had  no  power 
to  oef  iify  for  snch  expenses. 
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OXFORD  CIRCUIT. 

Oloucestebshibe  Summeb  Assizes,  1852. 

Ghiicester,  Augtist  11. 

(Before  Mr.  Justice  Williams.) 

Req.  v.  Ambubt.  (a) 

Returning  Jroni  transportationr^-Etndence — Certificate  q/*  conviction  and 
sentence — Statute  5  Geo.  4,  c.  84,  s,  24 — Power  of  judge  to  order  a 
reward  under  sect,  22. 

A  certificate  of  previous  conviction  for  felony ,  prepared  under  the*!  ^S 
Geo,  4,  c.  28,  s.  1 1,  which  mahes  '*  a  cert^ate  containing  the  sub" 
stance  and  effect  only  (omitting  the  formal  part)  of  the  indictment  and 
conviction  for  the  previous  felony"  evidence^  and  which  certificate 
states  that  the  prisoner  "  was  thereupon  ordered  to  be  transported 
beyond  the  seas  for  the  term  of  his  natural  life"  is  good  evidence  of  his 
conviction  and  sentence,  on  an  indictment  for  returning  from  trans- 
portation before  the  expiration  of  a  sentence  under  the  5  Geo,  4,  c.  84, 
which  mahes  ''  a  certificate  in  writing  containing  the  effect  and  sub- 
stance only  (omitting  the  formal  part)  of  every  indictment  and  convic- 
tion of  such  offender,  and  of  the  sentence  or  obdeb  for  his  or 
HSB  TBANSPOBTATiON  OR  BANISHMENT,*'  evidence  of  the  conviction,  S^c, 

The  judge,  on  the  trial,  has  power  to  make  an  order  on  the  treasurer  of 
the  county  for  the  reward  of  201,  given  by  the  5  Geo,  4,  c,  84,  s.  22,  to 
whoever  shall  discover  and  prosecute  to  conviction,  any  offender  for 
being  at  large  before  the  expiration  of  the  sentence  of  transportation  ; 
confirming  Reg.  y.  Emmons  (2  M.  &  B.  280.) 

THE  prisoner,  John  Ambury,  was  indicted  for  returning  from 
transportation  before  the  expiration  of  his  sentence. 

The  following  certificate  was  given  in  evidence,  on  the  part  of 
the  prosecution,  to  prove  the  conviction  and  sentence. 

^  Gloueestershirc-^Theae  are  to  certify,  that  at  the  Assizes  and 
General  Session  of  the  DeKvery  of  the  Gaol  of  our  Lady  the 
Queen,  holden  at  Gloucester,  in  and  for  the  county  of  Gloucester, 
on  Wednesday  the  dlst  day  of  March,.  a.d.  1841,  before  certain 
justices  of  our  said  Lady  the  Queen,  assigned  to  deliver  the  gaol 
of  the  said  county  of  the  prisoners  therein  being,  John  Ambury 
was  in  due  form  of  law  convicted  of  feloniously  and  burglariously 
breaking  and  entering  the  dwelling-house  of  Thomas  Davis,  and 

(a)  Reported  hy  J.  £.  Davis,  Esq.,  Banister-at-Law. 
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Reo.        feloniously  and  burglariously  stealing  therein  one  piece  of  the 

^^  current  gold  coin  of  the  realm  called  a  sovereign,  one  watch  of  the 

^^^'    value  of  thirty  shillings,  one  coat  of  the  value  of  one  pound,  and 

1852.        four  shirts  of  the  value  of  seven  shillings,  of  the  goods  and  chattels 

lUtJ^^f      ^^  ^^  ^^  Thomas  Davis,  against  the  peace,  &c. ;  and  the  said 

in!^^ta^  John  Ambury  was  thereupon  ordered  to  be  transported  beyond 

^ Evidence-^  the  scas  for  the  term  of  his  natural  life.     Dated  the  I2th  day  of 

Practice,      June,  1852.     (Signed)  James  Hemp,  Deputy  Clerk  of  Assize  on 

the  Oxford  Circuit,  and  having  the  custody  of  the  records  of  the 

said  circuit*' 

W.  H.  Cooke^  for  the  prisoner,  objected  that  the  certificate  was 
insufficient.  It  was  merely  a  certificate  of  a  previous  conviction 
for  felony,  under  the  7  &  8  Geo.  4,  c.  28,  to  prove  a  count  in 
an  indictment  charging  a  felony  after  a  previous  conviction  for 
felony,  (b) 

Williams,  J. — That  is  so;  but  sect  24  of  the  5  Geo.  4,  c.  84, 
makes  a  certificate  of  conviction  and  sentence  sufi&cient  proof  on 
a  charge  of  returning  from  transportation.  ^ 

Cooke  submitted  that  a  more  formal  certificate  was  necessary 
than  was  required  in  the  ordinary  case  under  the  7  &  8  Geo.  4, 
c.  28.  The  sentence  or  order  for  transportation  should  be  given 
with  more  certainty  and  precision.  In  the  one  case  it  was  the 
fact  of  conviction  for  felony  that  was  material,  not  the  incidents, 
and  therefore  a  bare  certificate  of  tliat  fact  was  sufficient,  but  here, 
on  a  charge  of  returning  from  transportation  before  the  expiration 
of  a  sentence,  everything  depended  on  the  nature  of  the  sentence, 
and  therefore  it  should  be  set  out  in  a  formal  manner;  The  stat 
5  Geo.  4,  c  84,  s.  24,  (c)  it  was  to  be  observed,  enacted  that  the 
officer  of  the  court  should  make  out  a  certificate,  containing  the 
effect  and  substance  only  (omitting  the  formal  part)  of  every  in- 
dictment and  conviction  of  such  offender,  and  of  the  sentence  or 
order  for  transportation.  The  formal  part  that  was  to  be  omitted 
related  to  the  indictment  and  conviction,  but  the  certificate,  as 
regarded  the  sentence  or  order,  must  be  full  and  formal. 

(6)  It  appeared  that  the  clerk  of  assize,  not  haying  been  informed  of  the  object  {ot  which  a 
certificate  was  required,  sapplied  the  attorney  for  the  proeecntion  with  the  ordinary  form  for 
the  porpose  of  proving  a  prerions  conviction. 

(c)  The  section  is  as  follows: — **  The  clerk  of  the  court  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  such  sentence  or  order  of  transportation  or  banishment 
shall  have  b^n  passed  or  made,  shall,  at  the  request  of  any  person  on  His  Majesty^s  behalf, 
make  out  and  give  a  certificate  in  writing,  signed  by  him,  containing  the  efffct  and  substance 
only  (omitting  the  formal  part)  of  every  indictment  and  conviction  of  such  ofieoder,  and  of  the 
B«Dteiice  CT  order  for  his  or  her  transportation  or  banishment  (not  taking  for  the  same  more 
than  eU  jjhi^llngH  and  eightpence),  which  certificate  shall  be  sufficient  evidence  of  the  convic- 
tion or  Kqnt^nce  or  order  for  the  transportation  or  banishment  of  such  offender:  and  every  such 
eeniGcat«T  if  made  by  the  clerk  or  officer  of  any  court  in  Great  Britain,  shall  be  received  in 
evidence,  upoa  proof  of  the  signature  and  official  character  of  the  person  signing  the  same; 
■nd  every  fiiicb  certificate,  if  made  by  the  clerk  or  officer  of  any  court  out  of  Great  Britain, 
shi^U  be  received  in  evidence,  if  verified  by  the  seal  of  the  court,  or  by  the  signature  of  the 
jad^fl,  or  one  af  Ihe  judges  of  the  court,  without  further  proof.** 

Thij  etuictment  of  the  7  &  8  Geo.  4,  o.  28,  s.  11,  with  reference  to  persons  diarged  with 
committing  fulonies  after  a  previous  conviction  for  felony,  speaks  of  *' a  certificate  con tauung 
the  fiubstanra  md  effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for 
'he  preYi<>us  ft:l0Dy,  purporting  to  be  signed  by  the  clerk  of  the  court  or  other  offictfr,"  &c 
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Williams,  J. — The  officer  is  directed  to  make  out  a  certificate,        Re». 
and  the  statute  describes  what  it  is  to  cootain;  the  effect  of  the          ^' 
indictment,  conviction,  and  sentence,  and  then  that  is  made  evi-        ^«burt. 
dence.     Then,  does  this  certificate  comply  with  the  requirements        i852. 
of  the  statute  ?     I  think  it  does.  

The  prisoner  having  been  convicted,  ^^PJmZ 

Skinner^  for  the  prosecution,  applied  for  an  order  for  the  statutory  —  Evidence-^ 
reward  of  20/.,  to  be  given  for  the  discovery  and  prosecution  of     Practice, 
the  prisoner,  (rf) 

Williams,  J. — I  doubt  if  I  have  any  power  to  make  the  order. 
I  will  give  it  if  I  have  the  power. 

Skinner  referred  to  the  case  of  Reff.  v.  Emmons  (2  Moody  & 
Kobioson,  p.  280.) 

Williams,  J. — At  present  I  do  not  see  the  faintest  trace  of 
any  power  in  a  judge  to  make  an  order.  What  are  the  circum- 
stances of  the  case  m  Moody  and  Sobinson  ?  The  learned  judge, 
after  reading  that  case,  said, — ^*  This  is  a  very  strong  authority. 
It  is  a  case  in  which  Mr.  Robinson  was  himself  concerned,  which 
vouches  for  its  accuracy.  There  Mr.  Kobinson  applied  for  an 
order  on  the  county  treasurer,  directing  the  reward  to  be  paid  to 
the  prosecutor.  Mr.  Justice  Coleridge  there  thought  as  I  did, 
that  the  words  of  the  statute  gave  him  no  authority  to  make  any 
order ;  a  reward  was  given,  but  no  provision  being  made  for  the 
mode  of  recovering  it,  he  apprehended  that  the  prosecutor  must 
resort  to  the  Home  Office  for  payment.  At  a  subsequent  part  of 
the  day,  Mr.  Robinson  said  he  had  been  furnished  by  Mr.  Shuttle- 
worth,  the-  deputy  clerk  of  the  Crown  for  the  county  palatine, 
with  a  manuscript  note,  whereby  it  appeared  that  the  same  ques- 
tion had  arisen  on  the  northern  circuit,  soon  after  the  passing  of 
the  act,  before  Mr.  Justice  Bayley,  and  that  his  Lordship  had 
then  said,  that  though  it  was  true  that  the  new  act  (5  Greo.  4, 
c  84)  omitted  to  point  out  (as  the  old  act,  16  Geo.  2,  c.  15,  s.  3, 
pointed  out)  the  fund  from  which  the  reward  was  to  come,  the 
twelve  judges  had,  nevertheless,  considered  the  point,  and  had 
come  to  an  opinion  that  the  order  should  still  be  made  on  the 
county  treasurer ;  that  the  order  was  accordingly  made  by  that 
learned  judge,  and  that  that  precedent  had  been  frequently  fol- 
lowed on  that  circuit.  Mr.  Justice  Coleridge  thereupon  made  an 
order.  That  case  is  so  expressly  in  point  that  I  shall  adhere  to  it 
and  make  the  order.'' 

Order  made  accordingly. 

(d)  "  Whoever  shall  disooTer  and  proeecuta  to  conviction  any  such  offender  so  being  at  Iarg« 
within  this  kingdono,  shnll  be  entitled  to  a  reward  of  20/.  for  every  such  offender  so  conricted:" 
(5  Geo.  4,  e.  84,  a.  22.) 
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OXFORD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1852. 
July  23. 
(Before  Mr.  Justice  Williams.) 
Reg.  v.  Mitchell,  (a) 

Evidence — Map  or  plan  where  inadmissible* 

A  map  or  plan  prepared  for  the  purpose  of  a  trial  ought  not  to  contain^ 
any  reference  to  transactions  and  occurrences  which  are  the  subject' 
matter  of  the  investigation  before  the  courts  and  not  existing  when  the 
survey  was  made ;  and  if  it  does^  and  the  objection  is  taken^  the  court 
will  not  allow  the  jury  to  look  at  it, 

JAMES  MITCHELL  was  indicted  for  the  manslaughter  of 
Joseph  Harrison,  on  the  5th  of  April,  1852,  at  Blore,  alleged 
to  have  been  occasioned  by  the  negligence  of  the  prisoner  in  riding 
over  the  deceased. 

At  the  commencement  of  the  case,  a  surveyor  was  called  to 
prove  a  plan  of  the  part  of  the  turnpike  road  and  houses  adjoining, 
where  the  transaction  occurred.  In  addition  to  the  names  of 
places,  marks  were  represented  on  parts  of  the  road  and  references 
to  them,  e,  g.^  "  The  place  where  the  can  of  milk  was  spilt." 
**  Direction  in  which  Harrison  was  walking,"  &c. 

The  surveyor  having  admitted  that  he  did  not  himself  witness 
any  of  these  occurrences,  on  the  plan  being  handed  to  the  jury, 

Huddleston  (for  the  prisoner)  objected  to  the  map  in  its  present 
shape  being  looked  at  by  the  jury,  as  it  contained  statements  not 
proved,  and  incapable  of  being  proved  in  that  manner.  He 
referred  to  a  passage  in  Russell  on  Crimes,  by  Greaves  (vol,  1, 
p.  649),  showing  that  a  map  of  this  kind  was  inadmissible. 

Williams,  «f.,  after  looking  at  the  map,  said  it  was  clearly 
objectionable,  and  it  was  accordingly  withdrawn,  but  was  after- 
wards used,  Huddleston  waiving  the  objection. 

Motteram  and  Hunt^  for  the  prosecution,  submitted  that  the 
plan  might  be  used  de  bene  esse. 

The  prisoner  was  acquitted. 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister- at-Law 
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COURT   OF    CRIMINAL  APPEAL. 

November  13,  1852. 

(Before  Jervis,  C.J.,  Coleridge,  J.,  Aldbrson,  B., 
Cresswell,  J.,  AND  Platt,  B. 

Reo.  t>.  Povet. 

Bigamy — Foreign  law— Scotch  marriage — Expert 

On  an  indieimeni  for  bigamy ^  where  it  is  necessary  to  prove  a  Scotch 
marriage^  some  witnesses  conversant  with  the  Scotch  law  on  the  subject 
of  marriage  must  be  called, 

THE  following  case  was  submitted  to  the  court  by  the  Common 
Serjeant  of  the  City  of  London.  At  a  General  Session  of  Gaol 
Delivery,  holden  for  the  jurisdiction  of  the  Central  Criminal  Court, 
on  Monday  the  25th  day  of  October,  1852,  William  Henry  Povey 
was  tried  before  me  on  an  indictment  charging  him  with  having, 
at  the  parish  of  St.  Cuthbert,  Edinburgh,  in  that  part  of  Great 
Britain  called  Scotland,  feloniously  mamed  one  Isabella  Graham, 
daring  the  life  of  Jane,  his  wife. 

To  prove  the  marriage  in  Scotland,  a  witness  was  called,  who 
stated  that  she  (being  the  sister  of  Isabella  Graham  above  named) 
was  present  at  a  ceremony  performed  by  a  minister  of  a  congre- 
gation (but  whether  of  the  Kirk,  she  did  not  know),  in  the  private 
house  of  the  witness  in  Edinburgh ;  that  the  witness  herself  was 
married  in  the  same  way,  and  that  parties  were  always  married  in 
Scotland  in  private  houses ;  that  the  prisoner  and  her  sister  lived 
together  in  the  witness's  house  as  man  and  wife  for  a  few  days  after 
the  ceremony,  and  then  left  for  England. 

It  was  contended,  on  behalf  of  the  prisoner,  that  better  evidence 
of  the  validity  of  the  second  marriage  according  to  the  law  of 
Scotland  should  have  been  given,  and  that  some  person  sufficiently 
conversant  with  that  law  should  have  been  called,  to  prove  that  it 
was  a  legal  and  valid  marriage.  I,  however,  left  it  to  the  jury  to 
find  the  prisoner  guilty  if  they  would  presume,  from  the  facts 
proved,  a  marriage  valid  by  the  law  of  Scotland.  The  jury  found 
him  guilty.  It  appearing  to  me,  however,  that  the  point  raised 
on  the  trial  was  one  of  doubt,  and  entitled  to  consideration,  I 
postponed  judgment,  and  committed  the  prisoner  to  the  custody  of 

(a)  Reported  by  B.  C.  Bobdison,  Eaq^  BaRut«r-at-Law. 
G  2 
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B.  V.  PovET.  the  keeper  of  the  gaol  of  Newgate  until  the  next  session,  in  order 

that  your  Lordships'  opinion  might  be  taken — 

^'  Whether  the  evidence  given  was  suflScient  to  justify 

Bigamy,  the  finding  of  the  jury,  or  whether  some  witness  con- 

versant with  the  law  of  Scotland  should  have  been  called 
to  say  whether  the  facts  proved  constituted  a  valid 
marriage  according  to  that  law. 

Parry,  for  the  defendant. — It  is  necessary,  first,  to  prove  a  mar- 
riage ceremony ;  and  secondly,  that  it  is  vafid  according  to  the  law 
of  Scotland.  But  no  mamage  ceremony  was  proved  at  all ;  it 
vas  shown  that  some  ceremony  was  gone  through,  but  there  was 
nothing  to  establish  that  it  was  a  ceremony  of  marriage.  Secondly, 
even  if  it  was  intended  as  a  marriage,  there  is  no  evidence  that 
it  was  valid  by  the  Scotch  law.  The  fact  of  the  parties  having 
lived  together  as  man  and  wife,  and  the  general  reputation  that 
they  were  married,  would  suffice  for  some  purposes  to  raise  an 
inference  that  they  were  so ;  but  in  criminal  cases  a  valid  marriage 
must  be  substantially  proved :  (Morris  v.  Miller,  4  Burr.  2059.) 
The  court  cannot  take  notice  of  the  law  of  Scotland ;  it  must  be 
proved  precisely  in  the  same  way  as  any  other  matter  of  fact. 
But  what  evidence  was  there  that  such  a  ceremony  as  was  described 
by  the  witness  constituted  a  valid  marriage  in  Scotland?  She 
knew  nothing  whatever  of  law,  which  could  only  be  proved  by  an 
expert :  {Dalrymple  v.  Dalrympky  2  Hagg.  Rep.  54 ;  Sussex 
Peerage  Case,  11  CI.  &  Fin.  85.) 

Jekvis,  C.  J. — We  happen  to  know  that  if  a  man  says  to  a 
woman  before  witnesses  in  Scotland — "  I  take  you  for  my  vrife ;" 
and  the  woman  says — "  I  take  you  for  my  husband,"  and  there  is 
a  subsequent  cohabitation,  that  will  be  a  valid  marriage  by  the 
Scotch  law ;  but  we  cannot  judicially  take  notice  that  that  is  so. 

Parry  was  then  stopped  by  the  court. 

Robinson,  for  the  Crown. — An  expert  is  not  necessary  to  prove 
the  law  of  a  foreign  country.  That  was  decided  in  Vanderdonct  v. 
Thellusson  (19  L.  J.  12  C.  P.),  w^here  the  evidence  of  a  merchant 
was  received  to  prove  the  law  of  Belgium  relating  to  bills  of 
exchange. 

Jervis,  C.  J. — There  it  was  rather  a  question  of  the  custom  of 
merchants  than  a  question  of  law.  On  that  subject  a  merchant 
would  perhaps  be  the  best  authority. 

RobinsoTUt—Tihe  question  was  as  to  the  law  of  Belgium.  With 
us  the  custom  of  merchants  is  part  of  the  law  of  the  land,  but  it 
does  not  follow  that  such  is  the  case  in  Bel^um.  The  merchant 
might  speak  as  to  the  usage  of  merchants ;  but  if  the  strict  rule 
contended  for  in  this  case  had  been  adopted,  a  lawyer  would  still 
have  been  required  to  prove  that  such  was  a  part  of  the  law.  R. 
V.  Dent  (1  C.  &  K.  97)  is  a  case  in  point. 

Aldkrson,  B. — The  House  of  Lords,  in  the  Sussex  Peerage 
Case,  appears  to  have  overruled  that  dccirtion  of  Mr.  Justice  Wight- 
man,  who  helJ  that  an  unprofes'^ional  witness  might  prove  the  law 
of  Scotland  with  regard  to  marriage. 


CRIMINAL   LAW   CASES.  85 

Robinson. — In  Vanderdonci  v,  Thellusson^  hoih  \\\OBe  cases  were  B.  r.  Potst 
referred  to,  and  yet  it  was  distinctly^  laid  down  that  professional       "" 

knowledge  was  not  absolutely  essential,  and  that  a  practical  know-       ' 

ledge  of  the  law  was  sufficient.    It  would,  therefore,  be  a  question      Bigamtf, 
for  the  jury  whether  this  witness  had  a  competent  knowledge  of 
the  law  on  this  particular  subject  or  not.     She  was  married  by  the 
same  ceremony  herself,  and  might,  therefore,  well  know  that  it  was 
a  l^al  form  of  marriage  in  that  country. 

Coleridge,  J. — But  the  witness  does  not  even  say  that  she  is 
competent  to  give  evidence  as  to  the  law  of  Scotland  on  the  sub- 
ject.  For  aught  we  know,  her  own  marriage  may  have  been 
invalid. 

Robinson. — There  is  no  direct  statement  that  she  knew  the  law  ; 
but  it  may  be  inferred  from  her  evidence  that  she  believed  she  did, 
and  that  she  believed  the  marriage  to  be  a  valid  one.  And  there 
was  every  reason  why  she  should  have  made  herself  acquainted 
with  the  subject,  both  on  her  own  and  on  her  sister's  account.  The 
question  is,  whether  for  the  prosecution  a  prima  facie  case  has  been 
made  out.  In  the  case  of  an  English  marriage,  it  is  never  held 
necessary  to  prove  more  than  that  a  ceremony  was  performed  in  a 
church,  by  a  minister  who  appeared  to  be  a  clergyman.  The 
nature  of  the  service  is  never  gone  into,  nor  the  authority  of  the 
minister  to  undertake  the  office,  nor  the  publication  of  the  banns, 
nor  that  the  parties  are  not  within  the  canonical  degrees  of 
affinity ;  and  yet  the  le^l  validity  of  the  marriage  would  depend 
upon  all  these  things,  in  R.  v.  Hawes  (2  Cox  Crim.  Cas.  432),  a 
marriage  in  a  registered  building  was  held  to  be  primd  facie  proved, 
although  no  notice  to  the  superintendent  registrar,  pursuant  to  the 
act,  was  produced  or  proved. 

Alderson,  B. — How  can  the  jury  be  asked  to  eay  that  the 
going  through  a  ceremony  is  a  crime,  until  they  are  told  what  that 
ceremony  is? 

Robinson. — At  all  events,  the  .prisoner's  conduct  may  be  looked 
npon  by  the  jury  as  an  admission  of  this  being  a  valid  marriage. 
He  evidently  intended  so  to  represent  the  ceremony,  and  he  lives 
afterwards  with  the  woman  as  her  husband  in  the  house  of  her 
sister.  Suppose  the  prisoner  had  said:  ^^  I  am  legally  married  to 
this  woman,"  that  would  be  sufficient :  ( Truman^s  casey  I  East, 
P.  C.  471 ;  R.  V.  Newton,  2  M.  &  R  503 ;  R.  v.  Simmonsto,  1 C.  & 
K  164.) 

Jeryis,  C.  J. — If  the  prisoner  had  said  that  he  was  legally 
married,  perhaps  that  would  have  been  sufficient. 

Robinson. — Then  it  is  a  question  for  the  jury  whether  his  con- 
duct does  not  amount  to  the  same  thing.  There  may  be  admissions 
by  acts  as  well  as  by  words. 

Jeryis,  C  J. — The  question  for  us  is  whether  there  was  suffi- 
<aent  evidence  to  go  to  the  jury,  and  to  justify  them  in  finding  the 
verdict  they  have  done,  or  whether  some  witness  conversant  with 
the  law  of  Scotland  should  not  have  been  called  to  eay  whether 
the  Busts  proved  constituted  a  valid  marriage  according  to  the  law 
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B.  V.  PoYKT    of  that  countrjr.     This  does  not  raise  the  question  as  to  whether 
TT^        or  not  such  witness  should  necessarily  be  an  expert     It  may  not 

*        be  necessary  in  all  cases  to  have  a  professional  person  to  tell  us 

Biffamy.  what  a  foreign  law  is,  but  we  are  clearly  of  opinion  that  some  one 
ouorht  to  have  been  called  who  understood  the  law  with  respect  to 
Scotch  marriages.  The  witness  does  not  profess  to  know  the  law, 
nor  does  she  in  fact  say  that  the  ceremony  was  a  ceremony  of 
marriage.  And  the  fact  of  her  having  gone  through  the  same 
service  carries  the  case  no  further. 

Alderson,  B. — Reading  this  case,  we  cannot  tell  what  the 
law  of  Scotland  is;  and  unless  we  know  that,  we  cannot  tell  whether 
or  not  this  was  a  lawful  marriage. 

Conviction  quashed. 
Robinson  for  the  prosecution. 
Parry  for  the  prisoner. 


COURT  OF  CRIMINAL  APPEAL. 

November  13,  1852. 

Reg.  v.  Manning  and  Smith,  (a) 

Larceny — Removal  by  a  servant  of 'his  master's  goods  for  the  purpose  of 
offering  them  again  to  the  master  for  sale. 

If  a  servant  removes  his  master*s  goods  from  one  part  of  the  premises  to 
another^  for  the  purpose  of  enabling  another  person  to  offer  them  to 
the  master  for  sale  as  the  goods  of  that  third  person,  and  if  this  be 
done  in  pursuance  of  previous  concert  and  arrangement  betwe^en  them, 
both  may  be  convicted  of  larceny. 

MICHAEL  MANNING  and  John  Smith  were  tried  at  the 
Manchester  Borough  Sessions,  on  the  5th  August,  1852^  for 
stealing  on  the  17th  July,  twenty-four  bags,  the  property  of  John 
Sheridan.  The  prosecutor  was  a  potatonlealer,  and  used  bags  in 
that  trade,  and  he  also  dealt  largely  in  baffs  which  he  bought  and 
sold.  The  prisoner  Manning  had  been  for  several  years  in  the 
prosecutor^s  service^  and  had  the  care  of  his  warehouse,  in  which 
the  bags  were  kept  The  prisoner  Smith  had  for  five  years  regu- 
larly supplied  the  prosecutor  with  bags,  which  he  made,  and  from 

(n)  Reported  br  A.  BiTi'LESToy,  Esq.,  Barrlster-at-Law. 
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time  to  time,  when  he  had  finished  a  lot,  his  custom  was  to  take 
them  and  put  them  down  at  the  warehouse-door  of  the  prosecutor, 
outside  the  warehouse,  and  very  shortly  after  any  bags  had  been 
so  left,  either  he  or  his  wife,  but  generally  his  wife,  used  to  come 
to  receiye  payment  for  them  from  the  prosecutor.  On  the  night 
of  the  16th  July,  the  prosecutor  had  a  quantity  of  bags  in  his 
warehouse  "marked."  On  the  morning  of  the  17th  July,  the 
prisoner  Manning  went  into  his  master's  warehouse  and  brought 
out  twenty-four  of  the  bags  which  had  been  so  marked  by  his 
master  on  the  previous  night,  and  put  them  down  outside  the 
warehouse,  by  the  door,  at  the  place  where  Smith  used  to  deposit 
the  bags  he  brought  for  the  prosecutor,  and  for  which  he  had  to 
be  paid.  Shortly  after  Manning  had  brought  the  prosecutor's  bags 
out  of  his  warehouse,  and  so  placed  them  at  the  door.  Smith's  wife 
came  and  asked  for  payment  for  them,  as  for  ba^s  that  her  husband 
had  brought  that  morning.  Upon  this  Smith  was  sent  for,  and 
was  told  what  his  wife  had  said,  and  the  bags,  which  were  then 
lying  where  Manning  had  placed  them,  were  pointed  out  to  him, 
and  he  was  asked  whether  he  had  brought  those  bags  there ;  he 
said  yes,  he  had  brought  them  there  an  hour  before,  and  that  his 
wife  had  been  working  at  them  till  twelve  o'clock  the  night  before, 
in  order  to  finish  them.  "Nay,"  said  the  prosecutor,  "those  bags 
are  mine."  "  Yes,"  replied  Smith,  "  they  will  be  yours  when  you 
have  paid  for  them."  Upon  this  the  prosecutor  pointed  out  to  the 
two  prisoners.  Manning  being  then  also  present,  the  mark  that 
had  been  put  upon  the  bags  the  night  before,  when  they  both 
turned  the  colour  of  this  (holding  up  a  piece  of  red  blotting-paper), 
and  they  were  given  into  custody. 

The  Recorder  told  the  jury  that,  if  they  were  satisfied  that 
Manning  brought  his  master's  bags  out  of  the  warehouse,  and 
placed  them  outside  by  the  door  in  the  manner  stated,  for  the  pur- 
pose of  enabling  Smith  to  receive  payment  for  them  from  his 
master,  and  with  the  intent  that  he  should  do  so  as  if  they  had 
been  new  bags  just  then  finished  by  Smith,  and  for  which  he  would 
be  entitled  to  be  paid,  that  that  would  be  larceny  ;  and  that  if  they 
were  satisfied  that  this  had  been  so  done  by  Manning,  in  pursu- 
ance of  previous  concert  and  arrangement  between  him  and  Smith, 
that  Smith,  though  absent  when  the  bags  were  so  removed  out  of 
the  warehouse,  would  be  accessary  before  the  fact  to  the  felony. 
The  jury  said  that  they  were  satisfied  that  the  bags  had  been  so 
removed  out  of  the  warehouse  by  Manning,  for  the  purpose  and 
with  the  intention  aforesaid,  and  that  the  same  had  been  done  in 
pursuance  of  a  previous  arrangement  between  him  and  Smith,  and 
they  found  both  the  prisoners  guilty;  and  the  Recorder  sentenced 
the  prisoners  to  be  imprisoned  in  the  borough  gaol,  and  to  be  there 
kept  to  hard  labour  for  six  months.  The  question  for  the  opinion 
of  this  court  is,  whether  the  facts  stated  and  found  amounted  to 
larceny. 

This  case  came  on  for  argument  before  Jervis,  C.  J.,  Alderson, 
B.,  Coleridge,  J.,  Cresswell,  J.,  and  Piatt,  B. 
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Cross  appeared  in  support  of  the  conviction,  but  was  not  called 
upon. 

No  counsel  appeared  for  the  prisoners. 

Jervis,  C.  J. — This  is  a  clear  case.     The  direction  was  quite 
right;  and  K  v.  Hall  {I  Den.  C.  C.  381),  is  expressly  in  point. 

Alderson,  B. — Smith,  though  not  present  when  the  sacks  were 
removed,  was  an  accessary  before  the  /act. 

Conmction  affirmed. 


/ 


COURT  OF  CRIMINAL  APPEAL. 

January  22,  1853. 

Reg.  v.  Riley,  (a) 

Larceny — Original  taking  by  mistake — Felonious  appropriation. 

A.y  by  mistake,  took  B.*s  lamb  from  afield,  together  with  his  oum  flock. 

Afterwards  he  discovered  the  mistake,  but  notwithstanding  that  dis^ 

covery  sold  it  with  his  own: 
Held,  a  larceny,  inasmuch  as  the  original  taking  was  a  trespass,  and  the 

trespass  continued  up  to  the  time  of  the  fraudulent  appropriation. 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  county 
of  Durham,  held  at  the  city  of  Durham  (before  Rowland 
Burdon,  Esq.,  Chairman),  on  the  18th  day  of  October,  in  the  year 
of  our  Lord  1852,  the  prisoner  was  indicted  for  having,  on  the  5th 
day  of  October,  1852,  stolen  a  lamb,  the  property  of  John  Bum- 
side.  The  prisoner  pleaded  Not  Guilty,  On  the  trial  it  was 
f roved  that  on  Friday,  the  1st  day  of  October,  in  the  year  of  our 
iord  1852,  John  Burnside,  the  prosecutor,  put  ten  white-faced 
lambs  into  a  field  in  the  occupation  of  John  Clarke,  situated  near 
to  the  town  of  Darlington.  On  Monday,  the  4th  day  of  October, 
the  prisoner  went  witn  a  flock  of  twenty-nine  black-faced  lambs 
to  John  Clarke,  and  asked  if  he  might  put  them  into  darkens 
field  for  a  night's  keep,  and  upon  Clarke  agreeing  to  allow  him  to 
do  so  for  one  penny  per  head,  the  prisoner  put  his  twenty-nine 
lambs  into  the  same  field  with  the  prosecutor's  lambs.  At  half- 
past  seven  o'clock  in  the  morninff  of  Tuesday,  the  5th  of  October, 
the  prosecutor  went  to  Clarke's  field,  and  in  counting  his  lambs  he 

(a)  Reported  by  A.  Bittlbstok,  Esq.,  Barristvr-at-Law. 
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missed  one,  and  the  prisoner's  lambs  were  gone  from  the  field 
alsa  Between  eight  and  nine  o'clock  in  the  morning  of  the  same 
day,  tlie  prisoner  came  to  the  farm  of  John  Calvert,  at  Middleton 
St.  Geor^,  six  miles  east  from  Darlington,  and  asked  him  to  buy 
twenty-nine  lambs.  Calvert  agreed  to  do  so,  and  to  give  Ss. 
a-piece  for  them.  Calvert  then  proceeded  to  count  the  lambs,  and 
informed  the  prisoner  that  there  were  thirty  instead  of  twenty- 
nine  in  the  fiock,  and  pointed  ont  to  him  a  white-faced  lamb;  upon 
which  the  prisoner  said,  **  If  you  object  to  take  thirty,  I  wiD  draw 
one."  Calvert  however  bought  the  whole,  and  paid  the  prisoner 
12L  for  them.  One  of  the  lambs  sold  to  Calvert  was  identified  by 
the  prosecutor  as  his  property,  and  as  the  lamb  missed  by  him 
from  Clarke's  field.  It  was  a  half-bred  white-faced  lamb,  marked 
with  the  letter  "  T.,"  and  similar  to  the  other  nine  of  the  prose- 
cutor^s  lambs.  The  twenty-nine  lambs  belonging  to  the  prisoner 
were  black-faced  lambs.  On  the  5th  October,  m  the  afternoon, 
the  prisoner  stated  to  two  of  the  witnesses  that  he  never  had 
put  his  lambs  into  Clarke's  field,  and  had  sold  them  on  the  previous 
afternoon,  for  11/.  12^.,  to  a  person  on  the  Barnard  Castle-road, 
which  road  leads  west  from  Darlington. 

There  was  evidence  in  the  case  to  show  that  the  prisoner  must 
have  taken  the  lambs  from  Clarke's  field  early  in  the  morning, 
which  was  thick  and  rainy. 

It  was  argued  by  the  counsel  for  the  prisoner,  in  his  address  to 
the  jury,  that  the  facts  showed  that  the  original  takingfrom  Clarke's 
field  was  bv  mistake ;  and  if  the  jury  were  of  that  opinion,  then, 
as  the  original  taking  was  not  done  animo  furandU  the  subsequent 
appropriation  would  not  make  it  a  larceny,  and  the  prisoner  must 
be  acquitted.  The  chairman,  in  summing  up,  told  the  jury,  that 
though  they  might  be  of  opinion  that  the  prisoner  did  not  know 
that  the  lamb  was  in  his  fiock  until  it  was  pointed  out  to  him  by 
Calvert,  he  should  rule  that,  in  point  of  law,  the  taking  occurred 
when  it  was  so  pointed  out  to  the  prisoner  and  sold  by  him  to 
Calvert,  and  not  at  the  time  of  leaving  the  field.  The  jury  re- 
turned the  following  verdict : — The  jury  say  that  at  the  time  of 
leaving  the  field  the  prisoner  did  not  know  that  the  lamb  was  in  his 
flock,  and  that  he  was  guilty  of  felony  at  the  time  it  was  pointed 
out  to  him. 

The  prisoner  was  then  sentenced  to  six  months'  hard  labour  in 
the  house  of  correction  at  Durham ;  and  being  unable  to  find  bail, 
was  thereupon  committed  to  prison  until  the  opinion  of  this  court 
could  be  taken  upon  the  question,  whether  Charles  Biley  was 
properly  convicted  of  larceny. 

Uddell,  for  the  prisoner. — Either  the  ruling  of  the  chairman 
was  wrong,  or  the  finding  of  the  jury  amounts  to  this,  that  the 
prisoner  took  by  mistake ;  and  in  either  case  the  conviction  cannot 
be  sustained;  In  order  to  amount  to  a  verdict  of  guilty,  the  jury 
ought  to  have  found  that  at  the  time  the  prisoner  took  the  lamb, 
he  either  knew  or  had  reasonable  means  of  discovering  the  owner ; 
and  the  court  will  not  intend  what  the  jury  have  not  found.     A 
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special  verdict  is  always  to  be  construed  most  favourably  for  the 
prisoner:  (1  Hale  P.  C.)     Here  the  original  taking  was  when  the 
sheep  left  the  field.     [Pollock,  C.  B. — Was  that  a  taking  at 
all  by  the  prisoner  ?     Suppose  a  traveller  by  mistake  packs  up  a 
fellow-traveller's  goods  with  his  own ;  and  afterwards,  upon  dis- 
covering them,  appropriates  them  to  his  own  use,  is  there  not  at 
that  time  a  taking  by  him  animo  furandi?^     If  there  was  no  taking 
by  the  prisoner  when  the  sheep  left  the  field,  it  is  at  all  events 
clear  that  the  lamb  did  not  remain  in  the  prosecutor^s  possession  ; 
it  was  therefore  animal  vugans^  and  like  waif  or  stray,  of  which  the 
taking  would  not  be  larceny  according  to  ThurborrCs  case  (I  Den. 
C.  C.  378.)    If  there  was  no  taking  by  the  prisoner  in  the  first 
instance,  then  that  case  would  apply;  and  there  the  rule  is  laid 
down  that,  in  order  to  constitute  larceny,  the  finding  of  the  lost 
goods  must  be  under  such  circumstances  that  the  finder  may  be 
presumed  to  have  known  the  owner,  or  to  have  had  the  means  of 
ascertaining  who  the  owner  was.     The  jury  have  not  found  that 
that  was  the  case  h^e.     This,  however,  is  rather  a  taking  by  mis- 
take in  the  first  instance ;   and  in  I  Hale  P.  C.  506,  507,  it  is 
said — "  If  the  sheep  of  A.  stray  from  the  flock  of  A.  into  the  flock 
of  B.,  and  B.  drives  them  along  with  his  flock,  or  by  pure  mistake 
shears  them,  this  is  not  a  felony;  but  if  he  knows  it  to  be  another's^ 
and  mark  it  with  his  mark,  this  is  an  evidence  of  a  felony;"  that 
is,  evidence  of  a  felony  at  the  time  when  the  thing  taken  leaves 
the  possession  of  the  prosecutor.     The  same  law  is  laid  down  in 
2  East  P.  C.  661 ;  and  in  Reg,  v.   Cook  (2  Buss,  on  Crimes,  12 
(Ed.  Greaves.)     Cresswell,  J.,  told  the  jury,  that  if  a  person  find 
an  animal  straying  in  a  road,  and  take  it  with  intent  to  dispose  of 
it  to  his  own  use,  it  is  a  larceny ;  and  that  in  that  case  the  ques- 
tion for  their  consideration  was,  whether  the  prisoner  so  took  the 
ewe  and  the  lamb,  or  whether  they  got  mixed  with  the  sheep  he 
was  driving,  and  he  took  them  awav  by  mistake.     The  facts  were^ 
that  the  prosecutor's  flock  of  sheep  had  strayed  through  a  gap  into 
a  road,  and  had  all  been  recovered  except  the  ewe  and  lamb  men- 
tioned in  the  indictment,  which  were  afterwards  seen  grazing  in  a 
green  lane,  along  which  the  prisoner  was  seen  driving  some  sheep^ 
and  the  prisoner  some  days  afterwards  sold  the  ewe  and  lamb, 
about  ten  miles  from  the  place.     If  the  original  taking  is  by  mis- 
take, the  subsequent  appropriation  cannot  be  larceny:   {Reg.  v. 
Thristley  1  Den.  C.  C.  502.)     In  that  case  the  prisoner,  who  was 
a  watchmaker,  had  received  the  watches,  which  he  was  charged 
with  stealing,  from  the  prosecutor  for  the  purpose  of  regulating 
them,  and  afterwards  left  the  place,  and  disposed  of  the  watches. 
He  was  held  not  guilty  of  larceny.     Pollock,  C.  B.,  in  delivering 
the  judgment  of  the  court,  said — *^  The  question  reserved  seems 
to  be,  whether,  if  the  watches  had  come  into  the  hands  of  the  pri- 
soner rightfully  in  the  jir^t  instance^  that  is,  without  an  animus 
fnrandi  on  his  part,  (jb)  the  subsequent  wrongful  appropriation  of 


(b)  Tlib  expression  appears  inaccurate  according  to  the  decision  in  the  principal  case. 
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them   would  constitute  larceny  ?     The  court  is  of  opinion  that        Rso. 
it  would   not"    Here  the  possession  was  obtained  m  the  first  *- 

instance  without  any  animus  furandu     [Williams,  J. — Assume        ' 

that  there  had  been  no  animus  furandi    at    all  in   thb   case;        18&3. 

would  there  not  have  been  a  continuing  trespass,  which   would        

have  supported   a  civil  action?     There   was  in  fact  no  animus     TM^Ty 
furandi  at  first,  and  therefore  no  felony  then;   but  there   was 
afterwards,  and  then  there  was  a  trespass  animo  furaTidi^  which 
is  larceny.]     If  the  trespass  began  when  the  sheep  left  the  field, 
then  the  rule  applies  that  the  first  act  of  taking  must  be  felonious. 
[[Pollock,  C.  B. — The  case  is  silent  as  to  any  act  done  by  the 
prisoner,  until  he  disposes  of  the  prosecutor's  lamb.     There  is  no 
statement  that  he  drove  it  away  with  his  own.]     Then  the  rale  as 
to  animaliavagantia  applies.     [Parke,  B. — Upon  the  facts  stated, 
I  think  it  sufficiently  appears  that  the  prisoner  must  have  driven 
it  away  with  his  own,  and  **  drove  away"  is  the  apt  term  for  de- 
scribing a  larceny  of  sheep.     It  is  ^^  cepif  et  effugavU  "  in  the  old 
forms ;  and  as  to  horses  cepit  et  abduxU.  Here  there  was  a  trespass 
at  first:  and  it  continued  during  the  whole  time  that  the  prisoner 
had  the  lamb.     If  he  had  driven  it  into  another  county,  it  might 
have  been  alleged  in  the  indictment  that  he  took  it  there,  so  that 
whenever  he  chose  to  appropriate  it,  the  taking  became  felonious.] 
That  seems  inconsistent  with  the  judgment  in   Thurbam's  Case, 
[Pabke,  B. — No ;  that  was  quite  a  different  case.  It  was  a  simple 
case  of  finding  lost  goods,  the  owner  of  which  was  not  known  to 
the  prisoner,  nor  reasonably  ascertainable  by  him  at  the  time  of 
the  finding;  and  the  distinction  is,  that  the  finding  gives  a  title 
against  all  the  world  but  the  real  owner.     There  was  no  trespass 
in  the  original  taking;  trover  only  could  be  maintained.]  Preston^s 
Case  (2  Den.  360,)  seems  to  have  carried  the  doctrine  further. 
There   the  court   held   that  the  animus  furandi  must  exist  at 
the  time  when  the  article  first  comes  into  the  possession  of  the 
prisoner;  and  Martin,  B.,  put  the  very  case  of  a  chattel  taken 
originally  by  mistake;   anci  afterwards  wrongfully  appropriated. 
[Parke,  B. — I  am  not  disposed  to  agree  that  that  would  not  be 
larceny.]     The  court  appeared  to  be  clearly  of  opinion  that  it 
would  not ;  and  Talfourd,  J.  expressly  says  that  a  mere  movement 
of  the   mind  cannot  amount  to  a  taking.     [Pollock,  C.  B. 
— The  operation  of  the  mind  in  conjunction  with  the  act  of  selling? 
As  soon  as  the  prisoner  found  the  lamb  amongst  his  own  he  sold 
it.]     LeiglCs  Case  (2  East  P.  C.  694)  is  an  important  authority  on 
the  point,  that  the  conversion  of  goods  is  not  felonious,  unless  the 
origmal  taking  was  animo  furandu     There  the  prosecutor's  shop 
being  on   fire,  the  prisoner  and  other  neighbours  assisted  in  re- 
moving the  goods  with  the  prosecutor's  consent.    On  the  following 
morning,  she  denied  that  she  had  any  of  the  prosecutor's  things, 
but  upon  search,  they  were  found  concealed  in  her  house.     The 
jury  having  found  that  when  she  first  took  the  goods  from  the 
shop,  she  had  no  evil  intention,  but  that  such  evil  intention  came 
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upon  her  afterwards,  the  judges  held  that  there  was  no  felonious 
taking  but  merely  a  breach  of  trust. 
Grey^  contr^  was  not  called  upon. 

JUDGMENT. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  conviction  is 
right.  The  case  is  distinguishable  from  those  cited.  R.  v.  Thrisfk 
decides  only  that  if  a  man  once  gets  into  rightful  possession,  he 
cannot,  by  a  subsequent  fraudulent  appropriation,  convert  it  into  a 
felony.  So  in  ^.  v.  Tkurbomy  in  the  elaborate  judgment  delivered 
by  my  brother  Parke  on  behalf  of  the  court  of  which  I  was  a 
member,  the  same  rule  is  laid  down.  It  is  there  said  that  the 
mere  taking  up  of  a  lost  chattel  to  look  at  it,  would  not  be  a 
taking  possession  of  it ;  and  no  doubt  that  may  be  done  without 
violating  any  social  duty.  A  man  may  take  up  a  lost  chattel  and 
carry  it  home,  with  the  proper  object  of  endeavouring  to  find  the 
owner  ;  and  then  afterwards,  if  he  yields  to  the  temptation  of  ap- 
propriating it  to  his  own  use,  he  is  not  ffuilty  of  felony.  In 
LeigKz  Case^  also,  the  original  taking  was  rightful,  but  here  the 
original  taking  was  wron^^ful.  I  am  not  desirous  of  calling  in  aid 
the  technicality  of  a  continuity  trespass ;  and  I  think  this  case  may 
be  decided  upon  the  ground  either  that  there  was  no  taking  at  all 
by  the  prisoner  in  the  first  instance,  or  a  wrongful  taking,  and,  in 
either  case,  as  soon  as  he  appropriates  the  property,  the  evidence  of 
felony  is  complete. 

Parke,  B. — I  think  that  this  case  may  be  disposed  of  on  a  short 
ground.  The  original  taking  was  not  lawful,  but  a  trespass,  upon 
which  an  action  in  that  form  might  have  been  founded ;  out  it  was 
not  felony,  because  there  was  no  intention  to  appropriate.  There 
was,  however,  a  continuing  trespass  up  to  the  time  of  appropria- 
tion, and  at  that  time,  therefore,  the  felony  was  committed.  Where 
goods  are  carried  from  one  county  to  another,  they  may  be  laid  as 
taken  in  the  second  county,  and  the  difference  between  this  and 
LeigKs  Case^  as  well  as  the  others  cited,  is  that  the  original  taking 
was  no  trespass.  It  was  by  the  implied  licence  of  the  owner,  and 
the  same  thing  as  if  he  had  been  entrusted  by  the  prosecutor  with 
the  possession  of  the  goods. 

Williams,  Talfourd,  and  Crompton,  JJ.,  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
January  22,  1853. 

Reg.  v.  Dale,  {a) 

Stat,  9  Geo,  4,  c.  Gl^^.  26 — Application  of  penalties  under  the  Alehouse 
Act — Conviction  by  borough  justices — When  penalty  to  be  paid  to 
county  treasurer^  and  when  to  borough  treasurer. 

By  section  26  of  9  Geo.  4,  c.  61,  it  is  provided,  that  so  much  of  any 
penalty  imposed  under  that  act,  as  is  not  awarded  to  the  prosecutor,  is 
to  be  paid  to  the  treasurer  of  **  the  county  or  place  "  for  which  the 
justice  was  acting  when  the  penalty  was  imposed : 

Held,  that  the  word  **  place  "  in  that  section  means  a  place  for  which  a 
Court  of  Quarter  Sessions  is  held. 

Where,  therefore,  a  penalty  was  imposed  by  two  justices  of  a  borough, 
which  had  a  commission  of  the  peace,  but  no  Court  of  Quarter  Ses' 
dons,  and  a  moiety  only  was  awarded  to  the  prosecutor,  the  treasurer  of 
the  county  was  held  entitled  to  the  remaining  moiety. 

AT  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the 
Queen  held  at  Alnwick^  in  the  county  of  Northumberland, 
on  the  20th  October,  in  the  sixteenth  year  of  the  reign  of  our 
Sovereign  Lady  Victoria,  cf  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  1852,  before  Her  Majesty's  justices  of  the  peace 
assigned  to  keep  the  peace  of  the  said  county,  the  following  case 
was  agreed  upon  (that  is  to  say) : — 

At  the  last  Midsummer  Quarter  Sessions,  an  indictment,  of 
which  the  following  is  a  copy  of  the  first  count,  and  an  extract 
from  the  second,  was  found  by  the  grand  jury  to  be  a  true  bilL 
"  Northumberland,  1  The  jurors,  &c.,  present,  that  on  the  19th  of 
to  wit.  J      May,  in  the  year  of  our  Lord  1851,  in  the 

borough  of  Tynemouth,  in  the  county  of  Northumberland,  one 
Joseph  Gibbon  was  convicted  before  Alexander  Bartleman  and 
Solomon  Mease,  Esqrs.,  then  and  there  being  two  of  her  Majesty's 
justices  assigned  to  keep  the  peace  in  and  throughout  the  said 
borough  of  Tynemouth,  for  that  on,  &c.,  he  the  said  Joseph 
Gibbon,  being  then  and  there  an  alehouse-keeper,  and  duly  licensed 
to  sell  exciseable  liquors  by  retail  in  his  house  and  premises  there 
situate,  did   wilfully  permit  disorderly  conduct  in  his  house  and 

(o)  Reported  by  A.  Bittleston,  Esq ,  Barrister- »t- Law. 
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Bbo.        premises^  by  then  and  there  suffering  persons,  to  the  namber  of 
^'  twenty  and  more,  to  remain  fighting,  drinking,  and  making  a  great 

,.t!f '  noise  and  disturbance  there  at  a  late  hour  in  the  night,  to  wit,  at 
1853.  twelve  o'clock  at  night,  against  the  tenor  of  his  said  licence,  and 
' — r  ^contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
^,2Sd^*^^d^vided;  and  the  said  Alexander  Bartleman  and  Solomon  Mease,  in 
AhhtnmAcL  and  by  the  said  conviction,  then  and  there  adjudged  the  said  Joseph 
Gibbon,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  2L  lOs., 
to  be  paid  and  applied  according  to  law ;  and  also  to  pay  to  Robert 
Mitchell,  the  complainant,  the  sum  of  lOs.  for  his  costs  in  that 
behalf;  and  the  said  Alexander  Bartleman  and  Solomon  Mease  did 
by  the  said  conviction  then  and  there  order,  that  if  the  said  several 
sums  were  not  paid  forthwith,  the  same  should  be  levied  bv  distress 
and  sale  of  the  goods  and  chattels  of  the  said  Joseph  Gibbon;  and 
in  default  of  sufficient  distress,  the  said  Alexander  Bartleman  and 
Solomon  Mease  did,  by  the  said  conviction,  then  and  there  adjudge 
the  said  Joseph  Gibbon  to  be  imprisoned  in  the  house  of  correc- 
tion at  Morpeth,  in  the  said  county  of  Northumberland,  thereto  be 
kept  to  hard  labour  for  the  space  of  one  calendar  month,  unless 
the  said  several  sums,  aod  all  costs  and  charges  of  the  said  distress, 
and  of  the  commitment  and  conveying  of  the  said  Joseph  Gibbon 
*^*  to  the  said  house  of  correction,  were  sooner  paid.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Alexander  Bartleman  and  Solomon  Mease  did,  at  the  time  of  making 
the  said  conviction,  award  one  moiety  of  the  said  penalty  to  the 
use  of  the  said  Robert  Mitchell,  the  said  complainant,  and  the  pro- 
secutor of  the  said  Joseph  Gibbon  for  the  said  offence.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Joseph  Gibbon  did  thereupon  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  pay  the  sum  of  2/.  I0«.  to  one  Henry 
Dale,  late  of  the  borough  aforesaid,  in  the  county  aforesaid,  gentle- 
man, and  who  then  was  and  still  is  clerk  of  her  Majesty's  said  justices 
assigned  to  keep  the  peace  of  our  said  Lady  the  Queen,  in,  for  and 
throughout  the  said  borough ;  and  the  sum  of  2/.  IQs,  was  so  paid  to 
the  said  Henry  Dale,  and  he  then  received  the  same  as  such  clerk 
as  aforesaid,  and  for  the  purpose  and  in  order  that  it  should  forth- 
with be  paid  by  him  to  the  parties  to  whom  the  same  was  to  be 
paid,  in  pursuance  of  and  according  to  the  said  conviction,  and  the 
statutes  in  such  case  made  and  provided,  to  wit,  one  moiety  to  the 
said  Robert  Mitchell,  as  such  prosecutor  as  aforesaid,  and  the  re- 
mainder to  the  treasurer  of  the  said  county.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  justices 
of  our  said  Lady  the  Queen  assigned  to  keep  the  peace  of  our  said 
Lady  the  Queen  in  and  throughout  the  said  borough,  were,  at  the 
time  of  making  the  said  conviction,  and  thence  hitherto  have  been, 
acting  and  empowered  to  act  within  the  said  borough,  by  and 
under  a  commission  of  the  peace  from  our  Lady  the  Queen,  which 
said  commission  did  not  nor  does  contain  any  grant  of  a  court 
of  quarter  sessions  of  the  peace  for  the  said  borough,  and  our  said 
Lady  the  Queen  had  not  then,  or  at  any  time  since,  granted  that 
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a  separate  court  of  quarter  sessions  of  the  peace  for  the  said       Reg. 
borough  should  be  holden  in  and  for  the  said  borough,  nor  were  *'• 

there  then  or  at  any  other  time  any  separate  general  or  quarter        J^' 
sessions  of  the  peace  holden  in  or  for  the  same.     And  the  jurors        1853. 
aforesaid,  on  their  oath  aforesaid,  do  further  present  that,  after  the       ^~r 
said  sum  of  2/,  10*.  was  so  paid  to  the  said  Henry  Dale  as  afore-  ^!^^nder 
said,  it  became  and  was  his  duty  to  pay  one  moiety  of  the  said  AkhouuAcL 
sum  of  2t  105.  to  one  William  Fen  wick  Blackett,  Esq.,  who  at 
the  time  of  the  making  of  the  said  conviction  was,  and  from  thence 
hitherto  hath  been  and  still  is,  treasurer  of  the  said  county  of 
Northumberland,  according  to  law,  and  to  the  statutes  in  that  case 
made  and  provided.     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,   do  further  present  that  the  said   Henir  Dale,  well 
knowing  the  premises,  although  a  reasonable  time  tor  his  paying 
the  said  moiety  of  the  said  sum  of  2/.  10*.  to  the  said  treasurer 
had  elapsed  long  before  the  day  of  taking  this  inquisition,  and 
although  the  said  treasurer  hath   at  all  times   been  ready  and 
willing  to  receive  and  give  him  a  receipt  for  the  same,  hath  yet 
hitherto  unlawfully  and  contemptuously  neglected  and  refused  to 
pay,  and  still  neglects  and  refuses  to  pay,  the  said  moiety  of  the 
said  sum  of  2L  lOs.  or  any  part  thereof  to  the  said  treasurer,  and 
he  wrongfully  and  unlawfully  detains  the  same  and  every  part        ^"•' 
thereof  from  him,  contrary  to  his  duty  in  that  behalf,  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity." 

There  is  a  second  count  in  the  indictment,  the  same  with  the 
first,  word  for  word,  with  this  addition  :  "  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  the  said 
Alexander  Bartleman  and  Solomon  Mease,  in  the  making  of  the 
said  conviction,  acted  as  such  justices  as  aforesaid  for  the  said 
county." 

The  usual  process  for  that  purpose  having  been  issued,  the 
defendant  entered  into  a  recognizance  to  appear  at  the  next  quarter 
sessions  to  try  and  answer  to  the  said  indictment. 

At  the  Michaelmas  Quarter  Sessions,  held  20th  October,  1852, 
the  said  indictment  was  tried,  and  the  jury  found  the  defendant 
guilty.  Whether  the  defendant  is  guilty  or  nor  depends  upon 
the  construction  which  may  be  put  upon  the  public  acts  of  Par- 
liament relating  to  this  question,  and  which  are  to  form  part  of 
this  case. 

The  borough  of  Tynemouth  was  incorporated  by  royal  charter, 
dated  6th  August,  in  the  year  of  our  Lord,  1849,  and  a  commission 
of  the  peace  was  granted  to  certain  persons  therein  named,  dated 
26th  March,  in  the  year  of  our  Lord,  1850;  but  no  Court  of 
Quarter  Sessions  was  thereby  granted.  It  is  admitted,  for  the  pur- 
poses of  this  case,  that  the  defendant  had  paid  over  the  moiety  of 
the  said  fine  to  the  treasurer  of  the  borough*  of  Tynemouth.  Upon 
this,  counsel  for  the  defendant  moved  in  arrest  of  judgment,  con- 
tending thatj  upon  the  true  construction  of  the  statutes,  he  had 
duly  discharged  himself  by  paying  over  the  money  to  the  treasurer 
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Rko.        of  the  borough  of  Tynemouth.     On  the  other  hand,  counsel  for 

^-  the  prosecution  contended  that  he  had  not  discharged  himself^  as  it 

J^       was  his  duty  to  pay  the  moiety  of  the  sdd  fine  to  the  treasurer  of 

1853.       the  county  of  Northumberland,  the  borough  of  Tynemouth  being 

kZT^        part  and  parcel  of  the  county,  and  there  being  no  grant  of  a  Court 

^^S^'^^of  Quarter  Sessions  to  that  borough. 

AkhotmAcL  Accordingly,  no  judgment  was  passed,  and  the  court  postponed 
all  further  proceeding  to  the  next  sessions,  and  granted  a  case  for 
the  opinion  of  the  Justices  of  either  Bench,  or  the  Barons  of 
the  Exchequer  under  the  statute.  The  question  for  the  opinion  of 
the  court  is : 

Whether  the  defendant  is  properly  found  guilty  upon  the  indict- 
ment for  neglecting  and  refusing  to  pay  over  one  moiety  of  the 
said  fine  to  the  treasurer  of  the  said  county  of  Northumberland. 
If  he  is,  the  court  will,  at  the  next  sessions,  pronounce  judgment 
against  him.  If  he  is  not,  he  will  be  discnarged  from  the  said 
indictment. 

The  26th  section  of  9  Geo.  4,  c.  61  (the  Alehouse  Act),  enacts 
that  it  shall  be  lawful  for  any  justice  before  whom  any  penalty 
shall  be  recovered  under  the  provisions  of  this  act,  to  awara,  if  he 
shall  think  fit,  any  portion  of  the  same,  not  in  any  case  exceeding 
^*^  one  moiety  thereof,  to  the  use  of  the  prosecutor,  and  the  remainder 
to  the  treasurer  of  the  county  or  place  for  which  such  justice  shall 
then  act ;  and  the  said  treasurer  shall  pay  the  same  to  the  credit  of 
such  county  or  place,  and  shall  duly  account  for  the  same. 

By  section  33  of  the  same  act  it  is  enacted : — ^'  That  every  justice 
before  whom  any  such  conviction  shall  have  been  made,  shall  return 
the  same,  or  cause  it  to  be  returned,  to  the  general  or  quarter  ses- 
sions of  the  peace  holden  for  the  county  or  place  wherein  the 
offence  shall  have  been  committed,  and  it  shall  be  then  and  there 
delivered  to  the  clerk  of  the  peace  or  other  person  acting  as  such, 
to  be  by  him  filed  or  enrolled  amongst  the  records  of  the  said  court ; 
and  the  certificate  of  the  clerk  of  the  peace  of  such  conviction, 
which  he  is  hereby  required  to  grant,  on  demand,  upon  payment 
of  a  fee  of  one  shilling,  shall  be  legal  evidence  of  every  such  con- 
viction." 

By  sect.  37  (interpretation  clause),  reciting : — "  And  in  order 
to  remove  doubts  as  to  the  meaning  of  certain  words  in  the  act,  be 
it  enacted  that  the  word  *  justice'  shall  be  deemed  to  mean  justice 
of  the  peace,  and  that  the  words  treasurer  of  the  county  or  place' 
shall  be  deemed  to  include  any  oflicer  acting  in  such  capacity,  or 
charged  with  the  receipt  and  expenditure  of  moneys  from  and  out 
of  which  the  cost  of  public  prosecutions  have  been  usually  defrayed ; 
and  the  words  'clerk  of  the  justice'  shall  be  deemed  to  include  any 

Serson  acting  as  such ;  and  the  words  '  county  or  place'  shall  be 
eemed  severally  to  include  any  county,  riding,  division  of  the 
county  of  Lincoln,  hundred,  division  of  a  county,  liberty,  division 
of  a  liberty,  county  of  a  citv,  county  of  a  town,  city,  cinque  port, 
or  town  corporate;  and  the  words  division  or  place'  shall  be 
deemed  to  include  any  division  of  a  county  or  riding,  liberty. 
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division  of  a  liberty,  county  of  a  city,  county  of  a  town,  city,        Reo- 
cinque  port,  or  town  corporate."  j^^^ 

By  the  126th  section  of  5  &  6  Will.  4,  c.  76,  An  Act  to  provide        * 

for  the  regulation  of  Municipal  Corporations  in  England  and  Wales^        1853. 

passed  9th  September,  1835,  it  is  enacted,  ^*  That  when  by  any  Application  of 

act  any  penalties  or  forifeitures  are  or  shall  be  hereafter  made  rt^  penalties  mdtr 

coverable  in  a  summary  manner  before  any  justice  or  justices  of  the  -^^^f^o^^^^t. 

peace,  and  by  such  acts  respectively  the  same  are  or  shall  be  limited 

and  made  payable  to  His  Majesty,  or  to  any  body  corporate,  or  to 

any  person  whomsoever,  save  and  except  the  informer,  who  shall 

sue  for  the  same,  or  any  party  aggrieved,  in  every  such  case  the 

same,  if  recovercKl  and  adjudged  oefore  any  justice  of  any  borough 

in  which  a  separate  Court  of  Quarter  Sessions  of  the  Peace  shall 

be  holden  as  aforesaid,  shall,  notwithstanding  anything  in  such  act 

respectively  contained,  be  recovered  for  and  adjudged  to  be  paid 

to  the  treasurer  of  such  borough  for  the  time  being,  to  the  credit 

and  on  account  of  the  borough  fund  of  such  borough ;  and  no  such 

penalty  or  forfeiture,  or  share  of  such  penalty  or  forfeiture,  shall 

m  any  case  be  recovered  by,  or  adjudged  to  be  paid  to,  any  other 

person  than  the  said  treasurer,  unless  such  person  be  the  informer 

or  the  party  aggrieved." 

By  sect,  31  of  II  &  12  Vict.  c.  43,  it  is  enacted,  "That  in  every 
warrant  of  distress  to  be  issued  as  aforesaid,  the  constable  or  other 
person  to  whom  the  same  shall  be  directed  shall  be  thereby  ordered 
to  pay  the  amount  of  the  sum  to  be  levied  thereunder  unto  the 
clerk  of  the  division  in  which  the  justice  or  justices  issuing  such 
warrant  shall  usually  act ;   and  if  any  person  convicted  of  any 
penalty  or  ordered  by  a  justice  or  justices  of  the  peace  to  pay 
any  sum  of  money  shall  pay  the  same  to  any  constable  or  other 
person,  such  constable  or  other  person  shall  forthwith  pay  the 
same  to  such  clerk ;  and  if  any  person  committed  to  prison  upon 
any  conviction  or  order  as  aforesaid  for  nonpayment  of  any  penalty, 
or  for  any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pay  the 
same  and  costs  before  the  expiration  of  the  time  for  which  he  shall 
be  so  ordered  to  be  imprisoned  by  the  warrant  for  his  commit- 
ment, he  shall  pay  the  same  to  the  gaoler  or  keeper  of  the  prison 
in  which  he  shall  be  so  imprisoned,  and  such  gaoler  or  keeper  shall 
forthwith  pay  the  same  to  the  said  clerk,  and  all  sums  so  received 
by  the  said  clerk  shall  forthwith  be  paid  by  him  to  the  party  or 
parties  to  whom  the  same  respectively  are  to  be  paid  according  to 
the  directions  of  the  statute  on  which  the  information  or  complaint 
in  that  behalf  shall  have  been  framed ;  and  if  such  statute  shall 
contain  no  such  directions  for  the  payment  thereof  to  any  person 
or  persons,  then  such  clerk  shall  pay  the  same  to  the  treasurer  of 
the  county,  riding,  division,  liberty,  city,  borough,  or  place  for 
which  such  justice  or  justices  shall  have  acted,  and  for  which  such 
treasurer  shall  give  him  a  receipt  without  stamp ;  and  every  such 
clerk  and  every  such  gaoler  or  keeper  of  a  prison  shall  keep  a 
true  and  exact  account  of  all  such  moneys  received  by  him,  of 
whom  and  when  received,  and  to  whom  and  when  paid,  in  the 
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Reg.        form  ('T.)  in  the  schedule  to  this  act  annexed,  or  to  the  like  effect, 
_  ^-         and  shall  once  in  every  month  render  a  fair  copy  of  every  such 

1 account  unto  the  justices^  who  shall  be  assembled  at  the  petty 

1853.        sessions  for  the  division  in  which   such  justice  or  justices  shall 

A    I'^lion    f^^^^^y  *^*>  *^  ^  holden  on  or  next  after  the  first  day  of  every 

pmMesundS  month,  under  the  penalty  of  forty  shillings,  to  be  recovered  by 

Alehouse  Act,  distress  in  manner  aforesaid;   and  the  said  clerk  shall  send  or 

deliver  every  return  so  made  by  him  as  aforesaid  to  the  clerk  of 

the  peace  for  the  county,  riding,  division,  liberty,  city,  borough, 

or  place  within  which  such  division  shall  be  situate,  at  such  times 

as  the  court  of  quarter  sessions  for  the  same  shall  order  in  that 

behalf." 

November  13.  (b) 

Pashleyy  for  the  defendant. — This  question  turns  upon  the 
meaning  of  the  words  "  county  or  place"  in  9  Geo.  4,  c.  61,  s.  26 ; 
and  it  is  submitted  that  "  place"  includes  a  town  corporate,  and 
that  the  penalty  mentioned  in  the  case  was  consequently  payable 
to  the  treasurer  of  the  borough  of  Tynemouth,  and  not  to  the 
treasurer  of  the  county  of  Northumberland.  In  other  parts  of  the 
statute  *^ place"  evidently  has  that  meaning  (he  referred  to  ss.  1, 
3,  4,  7,  21);  and  there  is  no  reason  for  supposing  that  it  has  not 
an  equally  extensive  sense  in  sect.  2%.  The  interpretation  clause, 
sect.  37,  stiU  uses  the  same  words  '*  county  or  place,"  and  only 
extends  the  enactment  to  persons  acting  in  the  capacity  of 
treasurers,  though  not  so  called.  [Jebyis,  C.  J. — It  is  obvious 
from  that  clause  that  the  intention  was  that  the  penalty  was  to  go 
to  a  fund,  out  of  which  the  costs  of  public  prosecutions  are 
defrayed ;  and  that  would  be  the  county  rate,  where  the  borough 
has  no  court  of  quarter  sessions.]  If  the  borough  has  no  quarter 
sessions,  it  contributes  to  the  county  rate ;  and  Tynemoutn  was 
the  place  for  which  the  justices  who  imposed  the  penalty  in  this 
case  were  acting.  (He  referred  to  13  &  14  Yict  c  91,  s.  9 ;  and 
R.  V.  Saimbury,  4  T.  R  451.) 

OUery  contrd. — The  defendant  could  only  discharge  himself  by 
paying  over  the  penalty  to  the  county  treasurer.  The  word 
'^ place"  in  sect.  26  must  mean  a  place  having  a  separate  court  of 
quarter  sessions ;  and  no  diflSculty  is  created  by  the  words  "  for 
which  the  justice  is  acting,"  because  in  truth  the  borough  justices 
within  the  borough  have  the  same  jurisdiction  as  the  county 
justices,  and  mav  be  described  as  acting  for  the  county.  It  is 
supposed,  that  if  the  conviction  is  made  by  borough  justices  the 
penalty  goes  to  the  borough — if  by  county  justices,  then  to  the 
county ;  but  in  Tynemouth,  the  borough  and  county  justices  have 
concurrent  jurisdiction ;  so  that  the  conviction  might  be  by  one 
borough  and  one  countv  justice.  In  that  case,  where  would  the 
penalty  go?  (sects.  lOl'  and  111  of  5  &  6  Will.  4,  c  76.)  The 
difficulty  is  avoided  if  the  place  is  held  to  be  a  place  of  exclusive 
jurisdiction:  {R.  v.  Amosy  2  B.  &  Aid.  633;  R.  v.  Tayhr,  Salk. 

(5)  Before  Jerris,  C.  J.,  Alderson,  B.,  Coleridge,  J.,  Crefiswell,  J.,  and  Piatt,  B. 
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343.)    In  other  parts  of  the  statute  ''place"  must  mean  a  place        Rbo. 
haying  a  separate  court  of  quarter  sessions:    (sects.  4,  7,  22,  •• 

27j  29.)  ^____^ 

Pashley,  in  reply. — R,  y.  Amos  has  no  application  to  this  case.        isss. 
The  court  only, decided  that  borough  justices,  who  under  15  Geo.  2,        —7 
c.  23,  might  commit  prisoners  to  the  County  House  of  Correc-  JZamumtd^ 
tion,  had  incidentally  the  power  of  ordering  them  to  be  brought  AUhouttAct. 
back  agsun  to  be  tried  at  the  borough  quarter  sessions.     It  is  no 
authority  for  the  strange  position  that  justices  acting  for  a  borough, 
and  haying  only  jurisdiction  in  the  borough,  can  by  construction 
of  law  be  conadered  as  acting  for  the  county.     On  the  other  hand, 
if  two  county  justices  acted,  they  would  act  as  justices  for  the 
borough  in  that  instance,  and  they  haye  concurrent  jurisdiction 
within  the   borough.     That  obseryation  remoyes  the  supposed 
diflSculty  of  a  conyiction  by  one  borough  and  one  county  magis- 
trate.    The  penalty  would  still  go  to  the  borough^  for  both  would 
be  necessarily  acting  as  borough  ma^strates. 

Aldebson,  B. — *'  Treasurer  of  the  county  or  place"  is  defined 
to  be  any  officer  acting  as  treasurer — of  what?  '^Of  moneys 
from  and  out  of  which  the  costs  of  public  prosecutions  haye  been 
usually  defrayed." 

Pashky. — ^That  is  a  strained  construction  of  the  words  of  that 
clause,  which  speaks  of  any  officer  '^  acting  in  such  capacity^  that 
is  in  the  capacity  of  *^  treasurer  of  the  county  or  place''  for  which 
the  magistrate  was  acting. 

Cur.  adv.  vulL 

January  22. 

jEsyis,  C.  J.,  now  deliyered  the  judgment  of  the  court — 
Whether  the  defendant  is  guilty  or  not  guilty  in  this  case  depends 
upon  the  construction  of  the  9  Geo.  4,  c.  61  ;  and  we  are  of 
opinion  that,  upon  the  proper  construction  of  that  statute,  the 
defendant  is  guilty,  and  was  properly  conyicted.  The  penalty, 
for  the  nonpayment  of  which  to  the  treasurer  of  the  county  of 
Northumberland  the  defendant  has  been  conyicted,  was  in  this 
case  imposed  under  the  Alehouse  Act,  9  Geo.  4,  c.  61,  by  justices 
acting  toT  the  borough  of  Tynemouth,  which  has  a  commission  of 
the  peace,  but  no  court  of  quarter  sessions;  and  the  question  is, 
whether  that  penalty  ought  to  be  paid  to  the  treasurer  of  the 
county,  or  to  the  treasurer  of  the  borough  on  account  of  the 
borough  fund.  By  the  26th  section  of  the  Alehouse  Act,  so 
much  of  the  penalty  as  is  not  awarded  to  the  prosecutor  is  to  be 
paid  to  the  treasurer  of  the  "county  or  place **  for  which  the 
justice  was  acting  when  the  penalty  was  imposed.  The  defendant's 
counsel  contends  that  the  word  "  place"  must  be  understood  in  its 
ordinary  sense ;  and  that,  inasmuch  as  the  justices  were  acting  for 
the  borough  of  Tynemouth  when  the  penalty  was  imposed,  the 
treasurer  of  that  borough  is  the  person  who  ou^ht  to  receiye  the 
penalty,  and  that  it  ought  to  be  applied  to  the  borough  fund, 
under  the  proyisions  of  the  stat  5  &  6  WUL  4,  c  76,  s.  126.     On 
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Bbq.        the  Other  hand,  the  prosecutor  asserts  that  the  word  ''place,'*  as 
V-  used  in  that  section,  means  a  place  for  which  a  court  of  quarter 

_t!f*  sessions  is  held.  This,  we  think,  is  the  right  construction.  In 
1853.  many  of  the  sections  in  which  the  words  *^  county  or  place"  are 
r~7  -used,  it  is  manifest  that  the  latter  word  applies  only  to  places 
p^^^l^^^  where  quarter  sessions  are  held.  For  instance,  by  the  27tn  see- 
AlehotueAcL  tion,  parties  aggrieved  may  appeal  to  the  next  general  or  quarter 
sessions  of  the  peace  of  the  ^^  county  or  place"  wherein  the  cause 
of  complaint  arose ;  and  by  the  33rd  section  the  conviction  is  to 
be  returned  to  the  next  general  or  quarter  sessions  of  the  peace 
of  the  "  county  or  place"  wherein  the  offence  shall  have  been  com- 
mitted. The  interpretation  clause  shows  further,  that  it  was 
intended  that  these  penalties  should  be  applied  towards  the  costs 
of  public  prosecutions,  and  not  to  a  borough  fund,  because  it 
explains  the  words  'treasurer  of  a  county  of  place"  to  mean  an 
officer  acting  in  such  capacity,  or  charged  with  the  receipt  and 
expenditure  of  moneys  from  and  out  of  which  the  costs  of  public 
prosecutions  have  been  usually  defrayed.  The  person  to  receive 
the  penalty  is  to  be  an  officer  acting  in  the  capacity  of  treasurer  of 
moneys  for  and  out  of  which  the  costs  of  public  prosecutions  have 
been  usually  defrayed.  In  the  same  spirit  the  justices  in  quarter 
sessions  are,  by  the  29th  section,  authorized  to  indemnify  the  jus- 
tices from  their  costs  upon  an  appeal  in  certain  cases,  and  to  order 
the  treasurer  of  the  "  county  or  place"  in  and  for  which  the  jus- 
tices acted  to  pay  the  amount.  At  the  time  the  Alehouse  Act 
passed  corporations  had  private  property,  but  no  borough  fund, 
properly  so  called,  over  wnich  the  Legislature  could  with  justice 
exercise  a  control.  The  treasurer  of  the  place  meant  in  this  sec- 
tion must  clearly  be  the  treasurer  of  a  place  having  a  court  of 
quarter  sessions — an  officer  under  the  control  of  the  justices 
making  the  order,  with  a  fund  under  their  controL  It  would  be 
strange  that  the  same  words  should  give  to  one  fund,  the  borough 
fund,  aU  the  penalties  for  good  convictions,  and  charge  upon 
another  fund,  tne  county  rate,  all  the  costs  for  convictions  which 
could  not  be  sustained.  For  these  reasons  we  think  the  conviction 
right. 

Conviction  cfffirmed. 
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COURT  OF  QUEEN'S  BENCH. 
January  29^  1853. 
Beg.  v.  The  Inhabitants  of  Houghton,  (a) 

Indieimeni  for  non^repair  of  highway — Judgment  upon  former  present- 
ment— Estoppel, 

Upon  an  indictment  against  a  parish  for  the  non-repair  of  a  highway,  and 
"  Not  guilty  pleaded^  a  former  judgment  upon  a  presentment  against 
the  inhabitants  of  the  same  parish  for  non-repair  of  the  same  road  is 
conclusive  evidence  of  the  defendant^  liability  to  repair,  no  fraud 
being  imputed',  and  any  evidence  to  show  that  the  road  is  not  situate 
in  M«  parish  indicted  is  inadmissible,  even  though  it  should  be  recited 
in  a  local  act  oj  Farliament  as  a  fact  that  the  road  was  in  another 
parish,  and  though  the  presentment  may,  upon  the  face  of  it,  show  some 
defect,  which  would  have  been  fatal  on  demurrer  or  in  arrest  of  judg- 
ment, and  the  fine  imposed  upon  the  inhabitants  was  not  proved  to  have 
been  paid. 

INDICTMENT  for  non-repair  of  a  highway. 
Pfco.— Not  guilty. 

At  the  trial  which  took  place  before  Wightman^  J.  at  Liverpool5 
daring  the  last  Summer  Assizes^  the  prosecutors  gave  in  evidence 
a  former  conviction  of  the  defendants  upon  a  presentment  for 
the  non-repair  of  the  same  road  in  1791,  with  the  judgment 
thereon  imposing  a  fine.  No  evidence  was  ^ven  that  the 
fine  had  been  paid,  and  the  defendants  offered  evidence  to  prove 
that  the  road  in  question  was  not  in  their  township.  They  also 
relied  upon  a  recital  in  a  local  act  (59  Geo.  3^  c.  zxii.^  stating  as  a 
fiict  that  the  road  in  question  was  situate  in  the  parisn  of  Denton. 
AU  this  evidence  was  objected  to  on  the  part  of  the  prosecution, 
but  received  by  the  learned  judge,  and  a  verdict  was  found  for  the 
defendants. 

In  the  following  term  a  rule  nisi  was  obtained  to  enter  the  ver- 
dict for  the  Crown,  on  the  ground  that  the  judgment  on  the  pre- 
sentment was  conclusive. 

January  19.  {b) — Cowling  and  Holland  showed  cause. 

Atherton,  Monk,  and  Russell,  contri. 

The  following  authorities  were  referred  to :  R.  v.  Blahemore, 
21  L.  J.  207,  M.  C;  R.  v.  St.  Fancras,  Peake,  N.  P.  C.  219; 
2  Smith's  L.  C.  427,  in  notes  to  the  Duchess  of  Kingston's  case  ; 

(a)  Reported  bj  A.  Bittlbston,  Esq.,  Bsrrieter-at-Law. 

(p)  Before  Lord  Campbell,  0.  J.,  Coleridge,  Wightman,  and  Crompfcon,  JJ. 
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Bro.       E.  y.  SUmghtony  2  Wois.  Saund.  160 ;  StrvU  y.  BovingUm,  5  Esp. 
^     /•  67 ;   R.  V.  Eardisland,  2  Camp.  495 ;   &  v.  Denton,  21  L.  J. 

"Lra^'or  207,  M.  C;  A  V.  Wizftiey,  3  Ad.  &  EIL  69;  R.  v.  Middlesex, 
Houghton     I  B.  &  Aid.  64,  n.  Cur.  adv.  vulL 


185S. 

Bighway — 
Indictment — 
Former  judg- 


EttoppeL 


Judgment. — January  29. 

Lord   Campbell,   C.    J.,  now   delivered  the   judgment  of 
the    court.— In  this  case  we  are  first  to  consider  the  general 
question,  whether  upon  the  trial  of  an  indictment  against  the 
inhabitants  of  a  parish  or  township  for  not  repairing  a  highway, 
with  the  plea  of  not  guilty,  a  prior  judgment  upon  a  presentment 
against  the  same  defendants  for  not  repairing  the  same  highway 
to  which  they  pleaded  guilty,  is  conclusive  evidence  to  prove  that 
the  highway  is  situated  within  the  parish,  and  that  the  inhabitants 
are  liable  to  repair  it.    Mr.  Cowling  very  properly  admitted  that, 
as  the  prosecutor  had  no  opportunity  of  putting  the  former  judg- 
ment upon  the  record,  it  would  not  be  less  operative  as  an  estoppel 
because  not  pleaded  as  such,  if  it  would  operate  as  an  estoppel 
being  pleaded,  on  the  doctrine  clearly  established  by  the  authority 
cited  {Reg,  v.  Blakemore.)    In  Rex  v.  St.  Pancras  (Peake  N.  P. 
Cases,  219),  it  was  laid  down  by  Lord  Kenjron  that,  under  substan- 
tially the  same  circumstances,   a  prior  judgment  is  conclusive 
evidence.     This  doctrine  has  been  stated  as  clear  law  by  every 
text  writer  who  has  since  written  upon  it,  and  has  been  since 
particularly  recognised  by  the  judges;  but  it  has  never  been  the 
foundation  of  any  solemn  decision,  and  Mr.  Cowling  was  at  full 
liberty  to  controvert  it.     He  begins  very  properly  by  pointing  out 
that  a  former  judgment  would  not  have  operated  as  an  estoppel  in 
Rex  V.  Su  PancraSy  as  the  former  judgment  there  was  upon  an 
indictment  against  the  parish  of  Islington ;  but  Lord  Kenyon  said 
it  may  be  conclusive  evidence  against  the  parish  of  Islinffton  on 
another  indictment  against  the  same  parish  for  not  repairing  the 
same  part  of  the  same  highway,  and  it  would  not  be  competent  to 
the  defendants  to  contend  that  that  part  of  the  road  mentioned  in 
the  indictment  was  not  in  their  parish.     We  do  not  find  that  this 
doctrine  is  contradicted  by  any  of  the  authorities  cited  by  Mr. 
Cowling.     In  the  Dttchess  of  Kingston's  case,  the  judgment  of  the 
Ecclesiastical  Court  was  held  not  to  be  conclusive  to  disprove  the 
first  marriage,  because  it  was  only  in  a  suit  of  jactitation  of  mar- 
riage, and  mat,  if  final,  it  was  fraudulently  obtained.     In  Rex  v. 
Whitney,  as  this  question  did  not  arise,  it  can  hardly  be  considered 
affected  by  the  allusion  to  it  in  the  judgment  of  Lord  Denman. 
Rex  V.  Eardisland  only  shows  that  a  judgment  on  a  former  indict- 
ment against  a  parish  may  be  impeached  on  the  CTound  of  fraud, 
if  the  defence  to  an  indictment  against  the  parish  be  ooUusively 
conducted  by  the  inhabitants  of  a  particular  township  by  whom 
the  road  ought  to  have  been  repaired,  and  the  liability  of  the 
whole  parish  to  repair  the  roads  ought  not  to  be  established.     The 
case  ot  Rex  v.  Denton,  before  my  brother  CressweU,  is  entitled  to 
no  weight,  for,  though  the  evidence  may  be  said  to  have  been  pro- 
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daced  to  rebut  the  effect  of  the  former  words^  the  point  of  estoppel       Bbq. 
was  not  taken.     On  principle,  Mr.  Cowling  objects  to  a  judgment  -,_  ^ 
following  conviction  being  conclusiye  against  the  parish,  although     tasts^^* 
the  judgment  would  not  have  been  evidence  for  the  parish  had    HouoHioir. 
there  been  an  acquittal.     This,  however,  does  not  proceed  on  the       ^777 

point  of  mutuality  which  ought  to  exist  with  respect  to  an  estoppel,       

but  only  because  the  verdict  of  not  guilty  might  have  proceeded    Highwa^^ 
on  the  ground  that  the  road  was  not  out  of  repair ;  whereas,  there  5*^*"*^^ 
could  not  have  been  a  verdict  of  guilty,  without  a  finding  that  the    *"^SIi:!!I*^' 
defendants  were  bound  to  repair  t£e  road,  as  well  as  that  it  was  out     EstoppeL 
of  repair.     The  liability  to  repair  being  in  issue,  and  they  being 
bound  by  the  verdict,  followed  by  the  judgment,  on  a  subsequent 
indictment  against  the  same  parish  for  not  repairing  the  same  high- 
way, the  same  question  of  liability  again  coming  into  issue, — 
according  to  the  general  doctrine  of  estoppel,  on  the  former  judg- 
ment being  given  in  evidence,  no  fraud  being  imputed  (which  I 
hope  will  sdways  be  attended  to,  because  in  the  case  of  aputicular 
presentment  there  is  danger  of  fraud,  and  very  slight  evidence 
would  weigh  with  me  to  show  it  was  collusive  and  fraudulent,  and 
of  no  avail;  but  here  no  fraud  is  imputed,  and  that  is  one  of  the 
conditions  of  the  proposition  which  is  laid  down)— no  fraud  being 
imputed,  the  defendants  ought  not  to  be  allowed  to  give  any  evi- 
dence for  the  purpose  of  £sproving  the  liability.     Mr.  Cowling 
has  called  upon  us  to  respect  the  consciences  of  jurymen,  who  may 
thus  be  required  to  find  a  verdict  contrary  to  what  they  know  to 
be  the  fact;  vet  the  oath  taken  by  the  jurymen  is  to  ''find  a  true 
verdict  accoroing  to  the  evidence."    Now  the  former  judgment  is 
aUowed  to  be  evidence,  and,  according  to  the  doctrine  of  estoppel, 
no  other  evidence  can  be  laid  before  them ;  so  that  their  finding, 
according  to  the  judgment,  is  a  true  verdict  in  exact  conformity 
to  the  oath  they  have  taken*    In  Bea.  v.  Blakemare,  though  the 
doctrine  was  not  in  question,  at  least  iour  of  the  judges  expressed 
their  entire  assent  to  it ;  and  the  only  doubt  tnat  existed  was, 
whether  the  former  judgment  could  operate  as  an  estoppel  without 
being  put  upon  the  record.     With  respect  to  the  general  doctrine, 
therefore,  we  are  aJl  against  Mr.  Cowling.    But  then  he  objects 
that  in  this  case  there  should  be  no  estoppel,  because  the  present- 
ment was  bad  upon  the  face  of  it  in  not  stating  how  the  inhabi-    . 
tants  of  Houghton  were  bound  to  repair  the  highway.    We  think, 
however,  that,  though  the  presentment  might  have  been  held  bad 
for  this  defect  on  demurrer  or  in  arrest  of  judgment,  the  defendantef, 
having  acquiesced  in  it,  cannot  now  make  the  objection.     The 
presentment  aptly  describes  the  road,  and  states  it  to  be  in  the 
township  of  Houghton,   and   avers  that  the  inhabitants  of  this 
township  were  bound  to  repair  it ;  and  these  are  the  facts  which 
are  now  again  to  be  established.    Mr.  Cowling  next  objects  that 
there  was  no  evidence  of  the  fine  imposed  being  paid,  as  there 
was  in  S^.  v.  Blakemore.    Execution  upon  a  judgment  cannot  be 
necessary  to  give  effect  to  it  as  an  estoppel  if  it  were  duly  pro- 
nounced :  and  the  non-payment  of  the  fine  might  have  been  some 
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^'®         evidence  of  collusion^  bat  vrhere  no  fraud  is  imputed  it  is  wholly 

The  ?nhabi-  immateriah   Lastly,  Mr.  Cowling  relies  on  the  two  acts  of  Parli&- 

TANT8  OF     ment.     Now  this  road  is  described  as  being  in  the  township  of 

HouonroN.    Denton ;  but  this  is  a  mere  recital  in  the  first  act  of  Parliament, 

1853.        which  is  repealed  by  the  second.     At  most,  therefore,  it  can  only 

be  considered  as  evidence  that  the  road  is  in   Denton,   which, 

^r^^T-  *8*^°^^  ^^  estoppel,  cannot  be  admitted.  Had  there  been  anything 

Former  judg-  amounting  to  an  enactment  that  the  road  should  be  considered  in 

ment—      Denton,  this  would  be  considered  enough  to  prevent  the  estoppel ; 

Estoppel.     |^y|.  ^  mere  recital  in  an  act  of  Parliament,  either  of  fact  or  law, 

is  not  conclusive,  and  we  are  at  liberty  to  consider  the  fact  or  the 

law  different  from  the  statement  in  the  recital.     These  objections 

being  overruled,  it  follows  that  the  judgment  on  the  presentment 

was  conclusive  evidence  against  the  defendant,  and  that  the  rule 

must  be  absolute  to  enter  the  verdict  for  the  crown. 

Rule  absolute. 
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SOUTH  WALES  CIECUIT. 

GlAMOBOANSHIB£   SfBINQ  A8SIZES5  1852. 

March  8. 

(Before  Mr.  Babon  Mabtin.) 

Beg.  v.  Eleanob  Owen,  (a) 

Perjury — Corroboration — Materiality  to  the  issue. 

The  prisoner  was  charged  tvith  perjury,  for  having  falsely  sworn  before 
magistrates  at  petty  sessians,  that  one  D,  R,  uMts  me  father  of  her  iUc" 
giUmate  child.  At  the  trial  of  the  prisoner  the  imputed  fathery  A  i?., 
swore  that  he  never  had  intercourse  with  her.  In  corroboration  of 
D,  R.y  a  witness  was  called  who  swore  that  the  prisoner  had  told  wit" 
nessj  at  a  time  when  she  generally  denied  being  with  child,  that  "  2>.  B, 
had  never  touched  her  clothes" 

Held  that,  as  the  negation  was  made  by  the  prisoner  at  a  time  when  she 
generally  denied  being  with  child,  it  was  so  far  a  part  of  such  general 
denial  that,  although  it  could  not  be  altogether  withdrawn  from  the 
jury,  it  W€U  not  a  corroboration  of  D.  JRJs  testimony,  on  which  alone 
they  convict  her. 

Another  assignment  of  perjury  was  that,  on  the  same  occasion,  the  prisoner 
had  falsely  sworn  that  her  master,  who  was  uncle  of  D,  R.,  had  pro- 
ndsed  her  that  he  would  raise  her  wages,  and  allow  her  to  lie  in  at  his 
house,  if  she  would  swear  the  child  to  a  person  other  than  his  nephew, 
D.R. 

Hdd,  that  such  statement  was  not  material  to  the  issue  so  as  to  constitute 
the  crime  oj  perjury, 

THE  prisoner  was  indicted  for  wilfttl  and  corrupt  peijury»  in 
having  sworn  at  the  petty  sessions^  held  at  Llangefelach^  in 
Glamorga^ire,  before  J.  V.  Llewellin  and  Ilted  Thomas^  E8qr8.5 
justices,  &c.,  that  one  David  Bees  was  the  father  of  her  illegiti- 
mate child.  The  second  assignment  of  peijury  was,  that  she 
fiJsely  swore  at  the  hearing  before  the  magistrates  that  she  did  not 
keep  company  with  any  other  man  than  the  said  David  Bees. 
Hie  third  assignment  of  perjury  was,  that  on  the  same  occasion 
she  falsely  swore  that  her  master  (who  was  the  uncle  of  the  sud 
David  Bees)  had  promised  to  raise  her  wages  if  she  would  swear 
the  child  to  a  man  other  than  his  said  nephew  David  Bees,  and 

(a)  B«portod  by  D.  T.  Etahs,  Esq.,  B«rriater-At-L«w. 
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that  he  also  farther  promised  that  if  she  would  so  do^  he  would 
permit  her  to  lie  in  at  his  house. 

Grave  for  the  prosecution. 

Benson  for  the  prisoner. 

A  question  was  raised^  on  the  first  assignment  of  perjury  in  this 
indictment,  whether  proof  by  a  witness  other  than  tne  said  David 
Bees^  that  the  prisoner  had  said  that  '^  he  had  never  touched  her 
clothes,"  was  a  corroboration  of  David  Bees's  testimony  on  oath, 
that  he  never  had  intercourse  with  the  prisoner,  sufficient  to  con- 
vict her  of  this  offence,  such  statement  having  been  made  at  a 
time  when  she  generally  denied  being  in  the  family  way  at  all. 

Martin,  B.,  said  he  thought  that,  under  some  circumstances, 
it  might  have  been  enough  for  that  purpose,  but  that  inasmuch  as 
that  negation  had  been  made  by  the  prisoner  at  a  time  when,  as  it 
appeared,  she  denied  being  in  the  family  way  at  all,  it  was  so  far 
a  part  of  such  general  denial  that,  although  it  could  not  be  alto- 

Kher  withdrawn  from  the  jury,  it  was  not  a  corroboration  of 
vid  Bees'  testimony,  upon  which  alone  they  could  safely  con- 
vict her. 

Grave,  after  this  ruling,  did  not  press  for  a  conviction  on  the 
second  assignment. 

Bensan  then  ol^ected  that  the  matter  alleged  in  the  third  assign- 
ment was  not  sufficiently  material  to  the  issue  before  the  magis- 
trates to  fulfil  the  requirement  of  law  that  the  false  swearing  must 
be  on  a  point  material  to  the  issue. 

Mabtin,  B.,  expressed  a  strong  opinion  that  what  the  prisoner 
had  sworn  at  the  petty  sessions  with  respect  to  the  promises  made 
to  her  by  her  master,  was  not  sufficiently  material  to  the  issue 
then  before  the  justices,  so  as  to  amount  to  the  crime  of  perjury. 
His  lordship  summed  up,  and  left  the  case  to  the  jury. 

Prisoner  acquitted. 
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SOUTH  WALES  CIRCUIT. 

GLAHOBGAIfSHIBE   SpBING  ASSIZES,    1852. 

March  6. 

(Before  Mr.  Babon  Maetin.) 

Beq.  v.  Thomas  Moboan.  (a) 

JPajury — Judgi*  noie-^Advocatemtnea^Indictmenif/orm  q^"  Contra 

formam  statuH/* 

In  support  of  an  indictment  for  perjury^  committed  on  the  trial  of  a  plaint 

m  a  County  Courts  it  is  not  necessary  to  produce  the  judgis  noteSy  if 

proof  of  O^  perjury  can  he  established  by  witnesses  who  were  present 

at  the  trioL 
SembUj  that  it  is  no  objection  to  a  witness  called  for  that  purpose^  that 

he  acted  as  advocate  and  attorney  against  the  prisoner  at  the  trial  of 

the  plaint  in  the  County  Court, 
An  indictment  for  perjury  committed  by  a  party  examined  at  the  hearing 

of  a  plaint  in  a  County  Court  as  a  witness  in  his  own  behalf  need  not 

conclude  against  the  form  of  the  statute. 

THE  prisoner  was  indicted  for  wilful  and  corrupt  perjury  in 
the  County  Court  of  Glamorgan^  before  Thomas  Falconer^ 
Esq.^  the  judge,  on  the  trial  of  a  plaint  wherein  the  prisoner  was 
the  plfuntiff,  and  was  then  examined  on  his  own  behalf.  The 
indictment  contained  several  assignments  of  perjury,  and  did  not 
conclude  contra  formam  statuti,  out  simply  as  an  indictment  at 
common  law. 

Grove,  and  Thomas  Allen,  for  the  prosecution. 

Pulling  for  the  prisoner. 

The  counsel  for  the  prosecution  called  Mr.  Verity,  who  had 
acted  as  advocate  and  attorney  for  one  William  Boper,  the  defen- 
dant in  the  plaint  Morgan  v.  Roper,  in  the  County  CTourt,  and  they 
then  proposed  to  prove  by  the  notes  of  Mr.  Verity,  the  statement 
of  the  prisoner  at  the  hearing  of  the  plaint. 

PuHing  objected  that  the  notes  taken  by  Mr.  Verity  were  not 
the  best  evidence  of  what  took  place  at  the  hearing  of  the  plaint ; 
that  the  pudge's  notes  ought  to  be  produced,  and  that  no  reason  had 
been  assi^ed  for  the  non-production  of  those  notes  so  as  to  let  in 
other  evidence. 

Grove  then  put  in  a  letter  from  Mr.  Falconer,  the  judge  of  the 
County  Court,  refusing  to  attend  the  present  triaL 

(a)  Beported  bj  D.  T.  EvAirs,  Efq.,  Barrist«r-at-Law. 
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Mabtin,  B.^  said  that  if  Mr.  Falconer  had  been  served  with  a 
subpoena  to  attend  this  trial  as  a  witness,  he  coald  have  been  com- 
pelled to  come  ;  but  there  was  in  this  case  no  necessity  to  sub- 
poena the  County  Court  judge ;  for  the  evidence  of  any  one  who 
was  present  at  the  hearing  of  the  plaint,  and  who  tooK  notes  of 
the  evidence  and  swore  positively  to  their  accuracy,  was  admissible 
as  primary,  and  not  as  secondary  evidence. 

PuUing  then  objected  that  the  evidence  of  Mr.  Verity  was  inad- 
missible, inasmuch  as,  in  the  matter  respecting  which  he  was  to 
be  examined  as  a  witness,  he  had  acted  both  as  the  attorney  and 
advocate  of  the  opposite  party.  In  Stones  v.  Byron  (16  L.  J. 
32  Q.  B. ;  S.  C,  4  Dowl.  &  Lowndes,  393),  Patteson,  J.,  in 
giving  judgment  observes : — "  I  think,  where  an  attorney  appears 
as  advocate,  and  makes  a  speech  to  the  jury,  and  cross-examines 
the  witnesses  on  the  other  side,  and  addresses  the  jury  in  reply, 
and  then  afterwards  tenders  himself  as  a  witness  for  his  own 
client,  it  is  not  consistent  with  the  proper  administration  of  justice 
that  he  should  be  heard." 

Maetin,  B. — This  is  not  a  case  like  Stones  v.  Byrouy  where  the 
advocate  in  the  suit  was  giving  evidence  in  that  identical  suit,  but 
a  case  where  he  is  called  to  prove  in  a  subsequent  proceeding  what 
took  place  in  a  cause  tried  elsewhere.  Any  arguments  against  the 
testimony  of  Mr.  Verity  are  for  the  jury,  rather  than  for  the  de- 
termination of  the  judge. 

The  deposition  of  the  prisoner  at  the  hearing  of  the  plaint  before 
the  judge  of  the  County  Court  was  then  pro vea  by  Mr.  Verity  from 
his  notes  as  taken  at  the  time,  andcertamof  the  facts  then  deposed 
to  and  assigned  for  perjury  in  the  present  indictment,  were  sworn 
by  several  witnesses  to  be  false. 

The  prisoner  was  found  guilty. 

Pulling  then  moved  in  arrest  of  judgment,  that  the  indictment 
disclosed  no  crime  punishable  at  common  law,  and  did  not  conclude 
contra  formam  statuti,  as  it  should  have  done.  At  common  law, 
the  parties  to  a  suit  could  not  be  examined  as  witnesses  in  that 
suit,  and  this  indictment  shows  on  the  face  of  it,  that  the  prisoner 
Morgan  gave  evidence  in  his  own  behalf  on  the  hearing  of  the 
plaint  in  the  County  Court  in  which  he  was  plaintiff.  His  evidence 
was  there  ^ven  by  virtue  of  9  &  10  Vict.  c.  95,  s.  83,  and  the 
offence  set  forth  in  the  present  indictment  was  only  created  by  a 
subsequent  section  (s.  84)  of  the  same  statute. 

Martin,  B.,  said  that  he  would  not  arrest  the  judgment  on  this 
objection,  but  remit  the  prisoner  to  his  writ  of  error,  if  he  should 
be  advised  so  to  proceed.  The  learned  judge  added  that  he  was  of 
opinion  that  the  offence  of  perjury  even  by  a  party  to  the  suit,  was 
an  offence  at  common  law. 
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COURT  OP  COMMON  PLEAS. 

Janvary  24  and  Felruary  4^  1852. 

(Before  Maule,  J.,  and  Williams,  J«) 

Whitakeb  v.  Wisbet.  (a) 

Cantnetian  of  prisoner^  date  of — Estoppel  by  record — Assizes, 

AUkough  the  entire  period  over  which  the  assizes  extend  in  one  place  is, 
by  the  contemplation  of  law,  and  for  some  purposes,  one  legal  day,  the 
particular  day  on  which  a  prisoner's  conviction  tooh  place  may,  when 
necessary,  be  shown ;  and  the  record  does  not  operate  as  an  estoppel 
so  as  to  shut  out  evidence  of  the  actual  day  on  which  the  prisoner  was 
convicted, 

THIS  was  an  action  of  trover^  brought  against  the  defendant, 
an  auctioneer  and  agent,  for  the  Crown,  for  the  disposal  of 
felon's  goods. 

Pleas. — 1.  Not  guilty;  2.  Not  possessed. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  Summer 
Assizes  for  Huntingdon.  It  appeared  in  evidence  that  George 
and  Thomas  Whitaker,  the  father  and  brother  of  the  plaintiff, 
lUchard  Whitaker,  were  tried  for  arson  before  Erie,  J.,  at  Cam- 
bridge Spring  Assizes,  1851,  and  convicted  and  sentenced.  The 
commission  Sb^j  of  Cambridge  Assizes  was  Wednesday,  the  19th 
of  March ;  the  trial  of  the  prisoners  commenced  on  Saturday,  the 
22nd  of  March,  and  terminated  on  Monday  the  24th.  By  a  deed, 
dated  the  17th  but  not  executed  till  the  20th  of  March,  the  pri* 
soner,  Thomas  Whitaker,  assigned  his  goods  to  the  plaintiff.  The 
corporation  of  Cambridge  claimed  the  goods  for  the  Crown,  as  the 
property  of  a  felon,  and  employed  the  defendant  to  sell  them, 
whereupon  the  plaintiff  brought  his  action  of  trover  to  recover 
the  value  of  the  goods.  For  the  defendant  the  record  of  the  con- 
viction of  Thomas  Whitaker  was  put  in  evidence,  and  it  was  con- 
tended that,  as  in  contemplation  of  law  the  assizes  are  of  one  day, 
the  record,  the  caption  ot  which  bore  date  of  the  commission  day, 
must  be  taken  as  conclusive  evidence  that  the  conviction  took 
place  on  the  19th  of  March,  and  before  the  assignment.  The  lury 
found  for  the  plaintiff,  damages  210/. ;  they  sJso  found  specially 
that  the  deed  of  assignment  was  bonafide^  and  for  a  valuable  con- 
sideratioD.     Leave  was  reserved  for  the  defendant  to  move  to 

(a)  B«portod  bj  D.  T.  Bvam8»  Esq.,  B«rritler-At-Law. 
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enter  a  verdict  on  the  plea  of  not  possessed,  if  this  court  should  be 
of  opinion  that  the  conviction  must  be  taken  as  dating  on  the 
commission  day  of  the  assizes. 

A  rale  nisi  in  those  terms  having  been  obtained  on  a  former  day 
by  Prenderffosty  Q.  C, 

Warlledge  and  Burdiam  now  showed  cause. — At  the  time  when 
the  prisoner,  Thomas  Whitaker,  executed  this  assignment  he  was 
competent  to  perform  such  an  act,  because  he  was  not  convicted. 
[Williams,  J. — The  point  here  is,  whether  by  force  of  law  the 
conviction  dates  from  the  first  day  of  the  assizes  ?]     Yes.    By  law, 
so  far  as  felons'  goods  are  concerned,  the  title  of  tne  Crown  relates 
back  only  to  the  day  of  actual  conviction.     It  was  certainly  the 
opinion  of  Hale,  C. J.,  that  even  after  indictment  a  prisoner  can 
make  a  giK>d  deed.     He  says : — '^  The  goods  of  a  person  convicted 
of  felony  are  forfeited  to  the  kii^ ;  but  the  relation  of  the  for- 
feiture refers  not  to  the  time  of  the  offence  committed,  but  only  to 
the  conviction ;  and,  therefore,  an  alienation  made  by  the  felon 
bond  fide  and  without  fraud,  between  the  offence  and  conviction,  is 
good,  and  binds,  but  if  fraudulent,  then  it  is  avoidable  by  the  stat. 
13  Eliz.  c.  5 :"  (1  Hale  P.  C.  361,  365-367.)  This  point  was  well 
considered  in  Perkins  v.  Bradley  (1  Hare,  219.)  In  that  case  it  was 
held  by  Vice-Chancellor  Wigram,  that  a  felon  might  dispose  of  his 
property  for  a  valuable  consideration,  between  the  dav  when  the 
offence  was  committed  and  conviction.     Take,  as  an  illustration,  a 
case  where  the  assizes  extend  over  a  long  space  of  time,  as  in  York- 
shire.    The  commission  opens  on  Saturday ;  on  Monday,  a  man 
dona  fide  sells  his  goods  to  an  innocent  purchaser  for   valuable 
consideration ;  on  Tuesday  he  steals  his  neighbour's  property,  is 
taken  at  once  before  the  grand  jury,  who  find  a  true  bill  against 
him.     Can  it  in  such  a  case  be  saia  that  a  mere  fiction  of  law  is  to 
prevail,  and  that,  therefore,  he  could  not  make  a  good  sale  of  goods 
on  Monday  ?     [Maule,  J. — Those  fictions  must  not  be  stretched 
to  the  extreme  limit  they  will  go.     It  seems  absurd  to  sav  that  an 
act  actually  done  on  the  25th,  shaU  be  referred  back  to  tne  3rd  of 
March.]     There  are  no  cases  to  be  found  where  a  conveyance  was 
made  sSter  commission  day  and  before  conviction.    The  cases  of 
ShawY.  Brand  (Starkie,  319),  and  one  in  Skinner,  357,  are,  how- 
ever, instances  of  conveyances  made  very  recently  before  the  com- 
mission day.      Then,  as  to  the  question  of  estoppel,  there  are 
numerous  authorities  to  the  effect  that,  where  matter  of  estoppel 
can  be  pleaded,  it  must  be  relied  on:  {Macgrath  v.  jSar^fy, 4  Bing. 
N.  C.  782.)     It  is  admitted  that  we  cannot  traverse  the  record.  It 
is  merely  by  fiction  of  law  that  the  whole  period  of  commission  of 
oyer  and  terminer  is  to  be  taken  as  one  day.    But  this  court  will 
take  judicial  notice  that  assizes  may  and  do  continue  more  than 
one  day.     The  record  of  conviction  is  drawn  up  by  the  oflElcer  of 
the  court  as  of  the  first  dav  of  the  assizes,  and  for  some  purposes, 
but  not  necessarily  for  all,  the  assizes  are  treated  as  of  one  day. 
The  record  may  be  conclusive  as  to  the  fact  of  conviction,  but  is  not 
necessarily  so  as  to  the  date  of  it.    We  have  no  power  over  the 
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record  bo  as  to  enable  us  toenter  continuances.  If  the  adjournments 
from  day  to  day  had  been  entered  as  they  ought  to  have  been  by 
the  officer  of  the  court,  we  should  have  been  in  a  better  position, 
but  we  are  not  to  be  prejudiced  by  his  default.  The  duties  on  the 
court  as  to  making  proper  entries,  are  laid  down  in  Hale  P.  C.  24. 
It  is  also  said  in  3  Co.  Inst  c.  104,  p.  229,  on  falsifying  attainders, 
**  That  if  the  triers  find  the  offender  guilty  generaUy,  yet  the 
feofiee  or  lessee,  if  the  offence  be  allied  in  tiie  indictment,  before 
it  waa  done  to  iheir  prejudice,  may  falsify  in  the  time,  but  not  for 
the  offence."  What  prmciple  of  justice  is  there  which  prohibits 
the  alienee  of  goods  from  snowing  the  true  day  when  they  were 
asoCTed,  as  weU  as  the  true  day  of  conviction  ?  [Williams,  J. — 
Is  that  anything  more  than  an  authority  to  this — that  the  record 
is  an  estoppel  with  respect  to  those  matters  which  are  material  and 
trayersable.]  Accordmg  to  the  argument  of  the  other  side,  if  ad- 
journments are  entered  me  deed  is  good ;  if  not,  it  is  bad ;  so  that 
it  must  depend  upon  the  manner  in  which  the  derk  of  the  court 
performs  his  duty  in  making  up  the  record,  whether  this  assignment 
IS  good  or  bad.  There  is  authority  for  this,  that  parties  interested 
may  show  the  true  time :  (4  Co.  c.  7 ;  Huys  v.  Wright^  Yelv.  35 ; 
Johnson  y.  Smith,  2  Burr.  962.)  This  last  is  a  case  strongly  in 
point.  If  it  was  there  allowed  to  show  the  true  day  for  the  fur- 
therance of  justice,  why  should  we  not  here,  for  the  same  purpose^ 
be  allowed  to  show  the  actual  day  of  conviction?  {Morris  y.  Pugh, 
3  Burr.  1241.)  [Maule,  J. — Fictions  of  law  must  be  consistent 
with  justice.]  If  the  court  were  to  revise  this,  a  manifest  injustice 
would  follow :  {Btamitt  y.  IsiUic,  10  Price,  124 ;  Thomas  y.  Des 
Anges,  2  B.  &  Ad. ;  Sadler  y.  Leigh,  4  Camp.  195.)  It  was  said 
by  the  court  in  Doe  y.  Rersey  (3  Wils.  274),  **By  fiction  of  law 
the  whole  term,  the  whole  time  of  the  assizes,  and  the  whole  ses- 
sion of  Parliament  may  be,  and  sometimes  are,  considered  as  one 
day,  yet  the  matter  of  fact  shall  oyerturn  the  fiction  in  order  to  do 
justice  between  the  parties."  In  Lyttleton  y.  Cross  (3  B.  &  Cr.  317), 
it  is  laid  down  by  Abbott,  C.  J.,  *'  That  where  it  is  for  the  interest 
of  the  party  pleading  to  show  that  a  proceeding  did  not  take  place 
at  the  precise  time  when  by  fiction  of  law  it  is  supposed  to  naye 
happened,  it  is  competent  for  him  to  do  so :"  {Butler  and  Baker's 
case,  3  Bep.  25.)  [Williams,  J. — Is  this  a  question  of  fiction  or 
relation  at  all :  is  not  the  question  whether  the  record  is  so  drawn 
as  to  be  an  estoppel?]  We  haye  shown  that  an  alienee  of  lands 
may  show  the  true  day.  [Maule,  J. — The  contention  is,  that  the 
court  will  take  judiciaJ  notice  that  the  legal  day  of  the  assizes  con- 
tains seyend  ordinary  days  of  twenty-four  hours.]  Yes ;  and  that 
we  may  show  on  which  of  those  days  the  assignment,  and  on  which 
the  conyiction  took  place. 

Prendergast  and  &Malley,  in  support  of  the  rule. — The  point 
raised  in  this  case  has  been  decided  years  ago.  There  was  no 
eyidence  before  the  Court  below,  nor  is  there  anything  now,  to  show 
when  the  prisoner  was  conyicted,  except  the  record  of  conyiction. 
[Maule,  J . — You  say  you  cannot  in  such  a  case  proye  the  time  by 
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Other  evidence  than  the  record.     That  may  be  bo,  but  was  any 
other  evidence  tendered?    If  not,  there  is  no  matter  of  law,  but 
it  is  a   simple  question  of  fact]     We  admit  that  the  pliontiff 
offered  to  prove  that  it  was  subsequent  to  the  execution  of  the 
deed  that  the  prisoner  was  arraigned  for  the  felony.    For  our 
case,  we  put  in  evidence  the  formal  conviction  of  the  prisoner  by 
producing  the  record.     If  the  plaintiff  could  show  by  other  than 
the  record  when  the  conviction  actually  took  place,  then  we  should 
have  no  case ;  but  that  cannot  be  done.     There  was  no  other  evi- 
dence before  the  jury  of  the  conviction,  for  the  plaintiff  could  not 
give  parol  evidence.     The  rule  is  dear,  that  where  a  person  is 
convicted  in  a  Court  of  Record,  the  only  evidence  of  his  convic- 
tion is  the  record  itself.    The  cases  cited  on  the  other  side  will  be 
found,  on  close  examination,  not  to  apply.     The  record  states  that 
the  conviction  took  place  on  a  certain  day,  and  evidence  cannot  be 
admitted  in  contradiction^  showing  it  took  place  on  another  day : 
(1  Phillips  Ev.  425;   Thomas  v.  Ansley,  Esp.  10;  Pope  v.  Foster, 
4  T.  B.  490.)     That  this  rule  is  carried  out  to  a  great  extent  will 
appear  from  reference  to  2  Hawkins,  179.    In  the  next  place  the 
record  shows  that  the  prisoner  was  tried  and  convicted  on  the  19th 
of  March,  and  that  entry  forms  part  of  the  record.     Now  it  has 
been  held  that  if  a  record  shows  that  atrial  took  place  on  a  certain 
day,  it  must  be  taken  it  was  finished  on  that  day.     The  ruje  as 
to  one  continuous  day  extends  to  all  sessions,  and  even  to  Parlia^ 
ment   itself;   (^JValher  v.  Holmes,  4   T.   R    660;   Hie  Attorney 
General  v.  Panter,  6  Bro.  Par.  C.  486 ;  St.  Clement  Danes  v.  8L 
AnrCsy  Hotbom,  2  Salk.  6 ;  2  Brook's  Abr.  40.)    Where  a  record 
states  a  thing  as  having  been  done  on  a  particular  day,  and  any 
other  matter  relating  to  it  is  shown  to  have  taken  place  after  that 
day,  the  doctrine  of  relation  applies,  and  the  court  wiU  take  it  as 
having  been  done  on  the  day  specified  in  the  record.  This  is  stated 
in  2  Brook's  Abr.  197  (Relation,  13;  vide  Charter  25);  and  this 
doctrine  has  been  universally   acted  upon.     There  is  a  note  in 
Saunders  to  the  same  effect.     In  Ludford  v.  Gretton,  Plowd.  491, 
it  said  ^'  that  all  matters  of  record  in  respect  of  their  highness  are 
presumed  in  themselves  to  carry  absolute  truth.     And,  therefore, 
none  can  say  that  the  king's  charter  was  made  or  delivered  at 
another  time  than  when  it  bears  date,  no  more  than  a  man  may  sav 
that  a  recognizance  or  statute  merchant  or  staple  was  acknowledged, 
or  any  writ  purchased  at  any  other  time  than  when  it  bears  date. 
For  to  aver  that  it  was  ante-dated,  or  that  it  was  delivered  or 
acknowledged  after  the  date,  tends  to  the  discredit  of  the  Great 
Seal  or  of  the  officer  of  record."    In  Portchester  v.  Petrie,  3  Doug. 
261,  it  was  held  by  Lord  Mansfield,  that  where  it  was  admitted 
on  the  record  that  two  judgments  were  given  on  the  same  day, 
priority  of  judgment  could  not  be  averred.     Every  act  of  Parlia- 
ment in  which  no  time  is  specified  for  its  commencement,  is  held 
to  take  effect  from  the  first  day  of  that  session  of  Parliament 
wherein  it  is  made.     In  the  next  place,  matter  in  pais,  though  it 
may  have  occurred  before,  will,  by  relation,  be  taken  to  be  done 
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on  the  day:  {Jacobs  v.  Miniconiy  7  T.  R.  31 ;  Greenway  y.  Fislier, 
7  B.  &  Cr.  436.)  [Williams,  J. — Then  you  say,  that  if  a  shop- 
keeper in  York  is  convicted  on  the  last  day  of  the  assizes,  all  the 
goods  he  has  sold  during  a  fortnight  since  commission  day,  and  all 
the  money  he  has  received  for  them,  is  forfeited  to  the  Crown  ?] 
Yes ;  it  is  almost  an  universal  practice  to  make  such  assignments 
as  these  before  commission  day.  AH  the  cited  cases  are  within  the 
rule  laid  down  by  Lord  Mansfield,  C.J.  in  Portchester  v.  Petrie 
(supr&.)  But  the  case  strictly  in  point  here  is  that  from  Hale 
(supra.)  In  law,  a  record  is  supposed  to  be  a  minute  of  what 
takes  place  from  time  to  time  in  the  court ;  it  is  not  such  a  trifling 
thing  as  the  other  side  would  have  the  court  believe.  If  the 
plaintiff  were  permitted  to  give  parol  evidence  of  the  day  when 
the  prisoner  was  convicted,  it  would  be  admitting  parol  evidence 
of  the  indictment  itself.  The  court  should  therefore  say  that  the 
inconvenience  which  would  follow  is  so  great  that  it  cannot  be 
permitted.  The  old  rule  goes  so  far  as  this,  that  a  mischief  shall 
be  preferred  to  an  inconvenience.  The  general  principle  that 
facts  shall  prevail  against  fictions  of  law,  is  limited  to  some  few 
cases,  and  does  not  affect  verdicts  and  records  of  superior  courts 
generallv:  {Jacoh$  v.  Miniconiy  suprd.)  When  the  court  have 
before  them  what  the  law  says  is  the  proper  evidence  of  conviction 
— ^that  is  to  say,  the  record,  they  are  precludsd  from  admitting 
any  other  evidence :  {Lant  v.  Amaboldi,  1  Cr.  &  Jerv.  97 ;  Rez 
y/Thurstane,  1  Lev.  91 ;  Rex  v.  Carlisle,  2  B.  &  Ad.  362.)  This 
last  case  very  strongly  illustrates  the  force  of  a  record  as  evidence : 
{Rex  V.  Sfiawj  Russ.  &  Ky.  526.)  In  the  cases  cited  on  the  other 
side,  there  is  not  a  single  instance  where  evidence  was  admitted  to 
contradict  a  record.  We  are  contending  for  a  positive  and  neces- 
sary rule  of  evidence  which  must  be  sustained,  or  great  inconve- 
nience will  be  occasioned. 

AL^ULE,  J. — This  case  has  been  argued  by  the  learned  counsel 
on  both  sides  in  a  very  elaborate  and  learned  manner;  every 
authority  bearing  upon  it  has  been  cited ;  but  I  do  not  myself 
now  entertain,  nor  have  I  throughout  the  arguments  entertained, 
any  doubt  upon  the  question.  This  was  an  action  of  trover,  to 
which  the  defendant  pleaded,  Not  possessed.  The  plaintiff  was 
the  assignee  under  a  deed  of  the  goods  of  a  prisoner.  It  appears 
that  the  commission  day  of  Cambridge  Spring  Assizes  was  the 
19th  of  March,  that  the  deed  of  assignment  was  executed  on  the 
20th,  and  that  the  prisoner  who  so  executed  the  deed  was  on  the 
24th  tried  and  convicted  of  felony.  The  defendant  said  by  his 
plea  that  the  goods  were  not  the  goods  of  the  prisoner,  because  he 
could  not  convey  them  by  assignment  on  the  day  when  the  deed 
transferring  the  property  in  them  was  executed.  At  the  trial  at 
Nisi  Prius,  the  jury  found,  that  the  deed  of  assignment  was 
executed  bona  fide,  and  for  a  valuable  consideration.  The  record 
was  produced,  which  showed  the  conviction  as  having  taken  place 
on  the  19th  of  March,  two  days  previous  to  the  execution  of  the 
deed;  and  it  was  insisted  that  this  was  conclusive  against  the 
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plaintifF.     No  doubt  the  pLuntiff  had  a  good  title,  unless  it  was 
taken  away  by  the  record  of  conviction  prior  to  the  assignment. 
[His  lordship  read  the  record.]     The  caption  of  the  record  of  con- 
viction states  that  the  assizes  were  hela  on  the  lOth,  but  there  is 
no  allegation  that  the  trial  and  conviction  took  place  on  that  day, 
so  that  there  is  mention  of  the  day  when  the  assizes  were  held, 
but  none  of  the  day  of  conviction.     If  no  further  evidence  was 
admissible,  it  must  be  taken  that  the  conviction  was  on  the  19th, 
for,  so  far  as  the  record  goes,  the  assizes  begin  and  finish  on  that 
day.     If  the  assizes  began  and  finished  on  the  19th,  then  the 
conviction,  as  shown  by  the  record,  refers  only  to  that  day ;  but, 
where  the  assizes  extend  over  several  days,  as  here,  the  question 
is,  whether  you  can  show  that  the  conviction  did  not  take  place  on 
the   19th,  but  on  the  24th.     I  apprehend  that,  consistently  with 
true  principles  of  law  and  every  decided  case,  you  can.     As  far  as 
the  record  is  concerned,  the  assizes  may  be  regarded  as  of  one  day ; 
but  that  day  is  a  legal  day,  which  may,  and  often  does  consist  of 
more  than  one  natural  day  of  twenty-four  hours.     The  legal  day 
may  last  from  the  19th  over  the  24th,  and  there  is  no  necessity 
for  entering  the  adjournments.     The  court  will  itself  take  judicial 
notice  that  the  assizes  are  continued  from  day  to  day.     Therefore, 
when  the  record  alleges  that  the  assizes  were  held  on  the  19th, 
proof  that  the  trial  in  point  of  fact  took  place  on  the  24th  is  no 
contradiction  of  the  record.     The  evidence  does  not  show  that  the 
trial  did  not  take  place  on  the  19th  in  the  sense  in  which  that 
term  is  used  in  the  record.     It  is  no  more  inconsistent  to  show 
that  the  conviction  took  place  on  the  24th  than  it  would  be  if  the 
record  should  show  on  what  particular  hour  of  the  day  a  conviction 
took  place.     If  it  were  material  to  show  at  what  particular  hour 
of  the  19th  the  conviction  took  place,  and  it  certainly  might  be 
done,  in  like  manner  you  may  show  on  what  natural  day,  being 
part  of  the  legal  day,  the  conviction  occurred.     Fictions  of  law 
are  for  the  furtherance  of  justice.     The  principle  that  evidence 
is  not  admissible  to  contradict  a  record  is  one  calculated  for  the 
advancement  of  justice ;  but  the  ground  upon  which  I  feel  bound 
to  decide  this  case  seems  fully  recognised  in  Doe  v.  Hersey^  where 
it  is  said,  *'^  By  fiction  of  law,  the  whole  term,  the  whole  time  of 
the  assizes,  and  the  whole  session  of  Parliament  may  be,  and 
sometimes  are,  considered  as  one  day ;  yet  the  matter  of  fact  shall 
overturn  the  fiction  in  order  to  do  justice  between  the  parties.** 
Seizure  is  said  to  relate  to  the  time  when  the  writ  is  put  into  the 
hands  of  the  sherifiT.     Some  cases  have  been  relied  upon  as  to 
the  beginning  of  term ;  but  though  for  some  purposes  it  is  held 
that  aU  term  is  one  day,  still  that  cannot  be  held  for  all  purposes, 
because  there  are  within  it  various  return  days  and  the  like,  and 
the  court  knows  judicially  that  it  consists  of  several  natural  days. 
In  bankruptcy,  several  acts  are  said  to  relate  back  to  some  pre- 
vious day.     An  act  of  Parliament  (unless  the  contrarv  is  specified) 
takes  efiect  from  the  first  day  of  the  session.     But  those  cases  do 
not  seem  to  me  applicable  to  the  present.     Suppose,  as  has  been 
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suggested  in  argument,  that  in  places  where  assizes  last  a  fortnight 
or  three  weeks,  a  person  on  bail,  say  a  shopkeeper,  is  convicted, 
or  that  he  commits  a  felony  during  the  assizes,  then,  according  to 
the  argument  used  on  behalf  of  the  defendant,  all  goods  sold  by 
him  between  the  commission  day  and  the  day  of  his  trial  would  be 
forfeited-  Considering  that  fictions  of  law  are  not  to  prevail 
against  facts,  we  must  hold  the  plaintiff  entitled  to  recover,  for  the 
jury  found  that  the  conveyance  was  bonafdey  and  for  a  valuable 
consideration.  It  is  not  necessary,  for  the  reasons  given,  that  we 
should  go  with  minuteness  into  the  cases  cited;  we  think  this 
rule  should  be  discharged. 

Williams,  J. — I  am  quite  of  the  same  opinion.  Counsel  have 
brought  before  the  court  every  case  bearing  upon  the  subject,  and 
the  result  of  this  thorough  research  into  the  authorities,  as  con- 
tended by  the  defendant,  would  be,  that  the  court  is  constrained, 
by  an  arbitrary  rule  of  law,  to  say  that  the  conviction,  which  in 

r>int  of  fact  took  place  on  the  24  th,  was  on  the  19th  of  March, 
do  not  think  this  is  so.  The  conveyance  is  perfectly  good  if 
made  before  the  actual  conviction  of  the  person  executing  it  It  is 
urged  that  we  are  compelled  by  a  positive  rule  of  law  to  say  that  the 
conviction  took  place  on  the  day  named  in  the  record.  If  we  did 
so,  it  would  work  injustice  in  manv  cases  other  than  this ;  such,  for 
instance,  as  where  bona  fide  purcnasers  buy  goods,  after  commis- 
sion day,  of  a  man  convicted  of  felony  before  the  close  of  the 
assizes.  The  consequences  would  be  so  absurd  as  to  make  the 
soundness  of  the  rule  doubtful.  I  agree  with  my  learned  brother 
in  thinking  that  the  assizes  are  to  be  considered  as  of  one  legal  day 
containing  natural  days ;  and  as  the  court  would  be  bound  to  take 
notice  of  an  hour  or  fraction  of  the  legal  day,  so  it  may  take  notice 
that  the  conviction  here  took  place  on  one  particular  natural  day 
within  the  l^al  day  of  the  assizes. 

Rule  discharged. 
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SOUTH  WALES  CIRCUIT. 

Glahorgakshibe  Summer  Assizes,  1852. 

Glamorgan^  Jvly  13. 

(Before  Mr.  Justice  Talfourd.) 

Re  John  Morgan,  (a) 

Practice — Opening  sicUement  of  counsel, 

Sembh —  Where  a  prisoner  is  defended  by  counsel^  and  the  facts  of  the 
crime  imputed  to  him  are  few  and  simple^  although  the  practice  in 
some  such  cases  has  been  for  counsel  to  enter  at  once  on  th^exami* 
nation  of  witnesses^  without  previously  stating  the  ceue  to  the  jury^ 
an  opening  address  is,  generally  speaking,  advantageous,  and  should 
therefore  be  made, 

WR.  GROVE,  on  the  arraignment  of  the  prisoner  for 
•  stealing  oats,  hay,  &c.  where  the  facts  were  few  and 
simple,  after  stating  he  was  instructed  to  prosecute,  asked  his 
lordship  whether,  in  cases  where  the  prisoner  is  defended  by  counsel^ 
and  the  facts  are  few  and  simple,  his  lordship  thought  that  counsel 
for  the  prosecution  should  state  the  case  to  the  jury  previous  to 
calling  witnesses  ? 

Talfourd,  J. — Perhaps  that  is  a  matter  which  had  better  be 
left  to  the  discretion  of  counsel,  who  no  doubt  will  always  pay 
due  regard  to  the  public  time. 

Grove. — An  opinion,  I  believe,  was  expressed  by  Mr.  Justice 
Allan  Park,  that  in  such  instances,  counsel  ought  to  open  the  case 
to  the  jury ;  but  Mr.  Justice  Yaughan  Williams,  on  the  last  cir- 
cuit, had  ordered  a  different  course,  and  permitted  counsel  to  enter 
on  the  examination  of  witnesses,  without  previously  addressing 
the  jury  on  the  facts  and  law  of  the  case. 

Talfourd,  J. — On  consideration  of  the  question,  I  agree  with 
Mr.  Justice  Park.  An  opening  of  the  case  by  counsel  in  such 
cases  is,  generally  speaking,  advantageous,  and  therefore  should  be 
made. 

(a)  Bepartod  hj  D.  T.  Eyavb,  Esq.,  Barruter-*t-Uw. 
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OXFORD  CIRCUIT. 

Staffobi>shib£  Summer  Assizes,  1852. 

^Stafford,  July  26. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Pierce  and  Others,  (a) 

Larceny — Property  left  by  passenger  in  railway  carriage —  Fwiwe— 
SiatHie  7  Cfeo,  4,  e.  64,  «.  13 — Order  far  delivery  to  prisoner  of  money 
fintnd  on  his  person, 

like  law  with  regard  to  the  finder  of  lost  property  does  not  apply  to  the 
case  of  property  of  a  passenger  accidentally  left  in  a  raitway  carriage^ 
and  found  there  by  a  servant  of  the  company  ;  and  such  servant  is 
guilty  of  larceny  tf,  instead  of  taking  it  to  the  station  or  superior 
officer,  he  appropriates  it  to  his  own  use* 

Where  dte  evidence  is  consistent  with  the  fact  of  an  article  having  been 
abstracted  Jrom  a  railway  carriage^  either  in  the  course  of  the  journey 
through  the  county  of  A.  or  after  its  arrival  at  its  ultimate  destination 
in  the  county  of  B.,  and  the  prisoner  is  indicted  in  A,  under  the 
statute  7  Geo,  4,  c.  64,  s,  13,  the  case  must  go  to  the  jury,  who  are  to 
say  whether  they  are  satisfied  that  the  larceny  was  committed  in  the 
course  of  the  journey  or  afterwards. 

The  judge  will  not  grant  an  order  for  the  delivery  to  a  prisoner  of  money 
found  on  his  person :  for 

Semblcy  neither  a  judge  or  justice  of  the  peace  has  power  to  make  such  an 
order. 

JAMES  PIERCE  and  Richard  Pagh,  were  indicted  for  stealing 
on  the  9th  of  May,  1852,  a  dressing-case  and  other  articles, 
the  property  of  the  Shrewsbury  and  Birmingham  Railway  Com- 
pany ;  and  in  another  count,  the  prisoners,  together  with  John  Pugh 
and  Jane  Pu^h  his  wife,  were  charged  with  feloniously  receiving 
the  same  articles.  In  other  counts  the  articles  were  laid  as  the 
property  of  Henry  Cunliffe. 

Scotland^  and  A*  S.  Hill,  for  the  prosecution; 

Huddleston^  for  the  Pughs ;  Kettle,  for  Pierce. 

After  the  grand  ^ur^  had  found  the  bill,  and  before  the  trial. 
Kettle  made  an  application  to  the  court  for  an  order  directing  that 
some  money  taken  from  Pierce^  and  now  in  the  possession  of  the 
chief  constable,  be  given  up  to  the  prisoner  to  enable  him  to  pre* 

(a)  Baportod  by  J.  E.  Davis,  Esq.,  Barrister-at^Law. 
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'::.    Rbo.       pare  for  his  defence.     There  was  no  pretence  for  saying  that  the 
^'  money  was  connected  in  any  way  with  the  charge. 

'oTHBR^^       The  application  was  resisted  by  the  prosecution.     A  oonsider- 

able  sum,  upwards  of  13/.,  had  been  already  given  up  by  order  of 

1852.        the  committing  magistrate,  and  the  chief  constable  produced  an 

Laremy^    Order  from  the  Under  Secretary  of  State  for  the  Home  Depart- 

Pr^rty  left  in  ment,  directing  that  such  moneys  only,  taken  from  prisonera,  were 

railway      to  bc  giveu  up,  as  the  committing  magistrate  might  order.     After 

carrioffe.      ^^^^  discussion,  Williams,  J.  refused  to  make  the  order,  as  it  did 

not  appear  what  power,  on  the  one  hand,  a  judge  or  justice  of  the 

peace  had  to  make  such  an  order,  and,  on  the  other  hand,  what 

authority  the  Secretary  of  State  had  fo^  control  the  right,  if  it 

existed. 

At  the  trial  the  following  facts  were  proved  on  the  part 
of  the  prosecution: — The  Rev.  Henry  (JunliiTe,  on  the  9th 
of  May,  was  a  first-class  passenger  from  Shrewsbury  to  the 
Shiifnal  station  on  the  railway.  On  reaching  home  he  missed  a 
dressing-case,  which  formed  part  of  his  luggage,  and  was  in  the 
carriage  with  him.  Having  reported  his  loss  to  the  railway 
authorities^  inquiries  were  instituted,  and  the  dressing-case  and 
some  of  its  contents  were  found  in  the  house  of  the  prisoner 
Pierce,  at  Shrewsbury,  who  was  an  engineer  in  the  employment 
of  the  railway  company,  and  who  conducted  the  train  by  which 
Mr.  Cunlifie  had  travelled.  Richard  Pugh  was  a  stoker  in  the 
employment  of  the  company,  and  he  accompanied  the  train  in 
question  with  Pierce.  The  evidence  against  him  consisted  in  a 
statement  which  he  made  to  the  police  constable,  to  the  effect  that 
he  found  the  dressing-case  in  a  first-class  carriage  on  the  arrival 
of  the  train  at  Codsall,  one  of  the  stations  on  the  line ;  and  that 
he  carried  it  to  the  engine,  and  gave  it  to  Pierce,  who  opened  it 
with  a  wrench,  and,  on  their  return  to  Shrewsbury,  gave  him 
some  of  the  articles  out  of  it  as  his  share.  A  portion  of  the 
contents  of  the  dressing-case  was  found  at  Shrewsbury,  in  the 
house  of  John  Pugh,  Richard  Pugh's  father.  Jane  Pugh,  the 
mother,  was  proved  to  have  pawned  a  gold  ring,  which  also  formed 
a  part  of  the  contents  of  the  dressing-case. 

The  part  of  the  line  of  railway  along  which  Mr.  Cunliffe 
travelled  is  in  the  county  of  Salop ;  but  the  Codsall  station,  to 
which  the  train  proceeded  after  Mr.  Cunliffe  left  it,  and  where, 
according  to  Pugh's  statement,  the  dressing-case  was  taken  from 
the  carriage,  is  in  Staffordshire. 

At  the  close  of  the  case  for  the  prosecution, 

Huddleston  objected  that  the  indictment  was  not  supported  as 
against  Pu^h.  The  larceny,  if  committed  at  all,  must  nave  been 
committed  m  the  county  of  &Jop.  The  statute  7  Geo.  4,  c.  64,  s.  13, 
did  not  apply  here.  That  section  enacted  that,  in  '^  indictments 
for  felonies  or  misdemeanors  committed  upon  any  person,  or  on  or 
in  respect  of  any  property  in  or  upon  any  coach,  cart,  or  other 
carriage  whatsoever  employed  in  any  voyage  or  journey,  upon  any 
navigable  river,  canal,  or  inland  navigation,  the  venue  may  be  laid 
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in  any  county  through  which  the  coach,  &c.,  or  vessel  shall  have        Rbo. 
passed  in  the  course  of  the   journey  or  voyage  during   which  ^' 

the  felony  or  misdemeanor  was  committed,  in  the  same  manner  as      otheks. 

if  it  had  been  actually  committed  therein. "     The  whole  of  Mr.        

Cunliife's  journey  was  in  Shropshire.    If  the  statement  of  the        ^^^^' 
prisoner  Pagh  was  relied  on  as  evidence  of  his  guilt,  it  must  be     Laremjf— 
taken  altogether,  and  that  showed  that  the  larceny  was  not  com-  Property  hft  m 
mitted  during  the  journey ;  for  the  removal  of  the  dressing-case      ^•^Utoay 
from  the  carnage  did  not  constitute  the  larceny,  according  to  Pugh's     *'*"''''^- 
statement,  but  it  consisted  in  the  distribution  of  the  property  on 
the  arrival  at  Shrewsbury  after  the  return  journey.     If  so,  the 
offence  was  not  triable  in  Staffordshire,  but  in  Shropshire. 

Williams,  J.,  thought  there  was  some  evidence  for  the  jury, 
from  which  they  might  believe  that  the  dressing-case  was  abstracted 
during  the  journey.  The  evidence,  with  the  exception  of  Pugh*s 
statement,  was  consistent  with  either  supposition,  and,  therefore, 
the  case  must  go  to  the  jury. 

Huddkston  and  Kettle  then  addressed  the  jury  for  their  respective 
clients.  Among  other  topics,  it  was  urged  tnat,  if  the  prisoners 
found  the  dressing-case,  without  any  owner  for  it,  and  took  it  away 
to  take  care  of  it,  it  was  not  larceny. 

Williams,  J.,  in  summing  up,  said  there  was  no  pretence  for 
treating  this  as  a  case  of  lost  property.  It  was  the  duty  of  the 
prisoners^  if  they  found  such  an  article  left  by  a  passenger,  to  take 
it  to  the  station-house,  or  some  office  of  the  line.  It  was  absurd  to 
say  that  this  case  was  analogous  to  that  of  the  finder  of  lost  pro- 
perty. It  was  nothing  like  lost  property.  With  respect  to  the  point 
raised  as  to  the  venue,  if  the  jury  thought  the  evidence  of  a  steal- 
ing from  the  carriage  in  the  course  of  the  journey  was  not  satis- 
factory, then  they  must  acquit  the  prisoners  Pierce  and  Pugh  of 
the  charge  of  stealing,  and  consider  what  evidence  there  was  against 
them  and  the  other  prisoners  of  receiving  the  goods  knowing  them 
to  have  been  stolen. 

The  jury  convicted  Pierce  and  Richard  Pugh  of  stealing,  and 
acquitted  tJie  other  prisoners. 


J  20  CRIMINAL   LAW  CASES. 


I 


OXFORD  CIRCUIT. 

MONMOUTUSHIBE   SuMMEB  ASSIZES,  1852. 

Monmouthy  August  4. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  t?,  Nicolas,  (a) 

Evidence — Dying  declaration — Power  to  use  statement  if  unobjected  to, 
although  inadmissible  if  objection  persisted  in. 

On  a  trial  for  murder  it  was  proved  that  the  deceased,  who  lived  a  few 
hours  ajfier  the  wound  was  indicted,  made  a  statement,  at  the  conclusion 
of  which  he  exclaimed,  "  Oh,  God!  I  am  going  fast ;  lam  too  far  gone 
to  say  any  more  ;**  but  he  did  not  appear  to  have  previously  said  any^ 
thing  about  his  conditiofi,  and  there  was  no  evidence,  one  way  or  other, 
to  show  that  he  was  aware  of  it: 

Held,  that  the  statement  was  inadmissible  as  a  dying  declaration. 

The  objection  to  the  statement  having  been  subsequently  withdrawn  by  the 
prisoner's  counsel : 

Held,  that  it  might  be  read  in  evidence,  although  not  evidence  if  objected 
io. 

ANDREW  NICOLAS  was  indicted  for  the  wilful  murder  of 
Thomaa  Godfrey,  at  Newport,  on  the  27th  of  May,  1852. 

Skinner,  and  E.  V.  Richards,  for  the  prosecution. 

Huddleston  for  the  prisoner. 

The  prisoner  was  a  native  of  the  Philippine  Isles^  and  at  the 
time  of  the  alleged  murder  was  the  cook  on  board  the  Ocean  Star, 
an  American  vessel  lying  in  Newport  Docks.  The  deceased  was 
a  Swede,  and  had  also  formed  one  of  the  crew  on  board  the  same 
vessel  It  appeared  that  some  ill-feeling  existed  between  the  de- 
ceased, the  prisoner,  and  the  steward,  who  was  a  fellow-countryman 
of  the  prisoner ;  and  the  captain,  apprehensive  of  a  disturbance,  had, 
on  the  morning  of  the  27th,  dismissed  the  deceased  and  eleven 
others  of  the  crew.  The  deceased  went  ashore  and  took  lodgings 
at  the  house  of  a  person  named  Corcorjan,  in  Newport,  bome 
fighting  took  place  that  night  between  the  deceased  and  some  of 
the  crew;  and  as  the  former  was  standing  outside  the  house 
about  eleven  o'clock,  a  man  was  seen  soing  down  towards  the  spot 
with  a  knife  in  his  hand.  He  struck  at  the  deceased  twice,  first 
hitting  him  in  the  arm,  and  the  second  time  in  the  side.   The  night 

(a)  Reported  by  J.  £.  DAVid,  Esq.,  Barrbter-at-Law. 
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was  very  dark,  and  the  witness  who  testified  to  these  circum- 
stances,  could  not  speak  qs  to  the  identity  of  the  prisoner.  The 
wounded  man  was  carried  into  Corcoran's,  and  a  sargeon  sent  for. 
He  died  the  next  morning,  having  received  a  wound  which  per* 
forated  the  abdomen. 

After  some  circumstantial  evidence  had  been  adduced  to  show 
that  it  must  have  been  the  prisoner  who  inflicted  the  wounds, 
Samuel  Harlow,  a  police  constable,  was  examined.  He  said : — I 
went  to  Corcoran*s  about  eleven  o'clock,  and  also  at  two  o'clock ; 
on  the  second  occasion  he  made  a  statement  to  me.  From 
appearances,  I  should  judge  that  he  was  dying.  He  was  making 
it  about  a  quarter-of--an*hour.  I  believe  he  knew  he  was  dying. 
I  cannot  recollect  that  he  said  anything  about  dying  before  he 
began  his  statement.  As  he  finished  it  he  said,  "  Oh,  God !  I  am 
going  fast ;  I  am  too  far  gone  to  say  any  more." 

The  counsel  for  the  prosecution  now  proposed  to  read  the  state- 
ment which  the  witness  had  written  down. 

Huddkston  objected,  on  the  ground  that  there  was  no  evidence 
to  show  that  Godfrey  knew,  before  he  made  the  statement,  that  he 
was  dying. 

Cresswell,  J.,  suggested  that  it  would  be  better  to  wait  till 
the  surgeon  was  exammed,  in  order  to  see  whether  he  could  throw 
any  light  on  the  condition  of  the  deceased. 

Mr.  Limbert,  a  surgeon,  proved  that  he  examined  the  deceased 
about  half-past  eleven  at  night  at  Corcoran's,  and  found  him 
suffering  from  a  wound  on  the  wrist  and  abdomen.  He  died  the 
next  morning.  On  a  post  mortem  examination,  the  wound  in  the 
abdomen,  which  penetrated  into  the  stomach,  was  found  to  have 
been  the  cause  of  death.  The  witness  had  not  any  conversation 
with  the  deceased  respecting  his  condition. 

It  was  now  a^ain  proposed  to  have  the  statement  made  by  the 
deceased  to  Hanow,  the  constable,  read  in  evidence. 

Cresswell,  J.,  retired  to  consult  Mr.  Justice  Williams  sitting 
at  Nisi  Prius,  and  on  his  return  said :— My  brother  Williams  con- 
firms the  doubts  I  had  on  this  subject ;  that,  it  being  possible  that 
this  man  did  not  discover  the  extent  of  his  weakness  till  he  had 
made  the  statement,  and  that  it  was  only  after  he  had  made  it  he 
for  the  first  time  discovered  that  he  was  going  fast,  there  is  not, 
consequently,  that  clear  ascertainment  of  his  consciousness  of  his 
state,  before  he  made  it,  to  render  it  admissible  in  evidence. 

HuddkHon  then  said  that,  having  had  an  opportunity  of  re-con* 
sidering  the  subject,  he  was  willing  to  withdraw  the  objection  to 
the  admissibility  of  the  statement. 

Skinner. — The  objection  having  been  taken  and  sustained,  and 
the  statement  consequently  not  being  legal  evidence,  he  did  not 
see  how  he  could  now  offer  it  in  evidence ;  but, 

Cresswell,  J. — There  is  no  difficulty  I  think,  if  the  objection 
is  withdrawn. 

The  statement,  as  taken  down  bv  Harlow,  was  then  read,  and 
was  to  the  following  effect: — "The  cook,  steward,  and  I  were 
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quarrelling,     I  knocked  the  steward  down,  and  he  knocked  me 
down,  and  in  about  ten  minutes  the  cook  came  up  with  something 
in  his  hand  and  stabbed  me  twice." 
Huddkstan  then  addressed  the  jury. 

Verdict f  Not  guilty* 


COURT  OP  QUEEN'S  BENCH. 
(Before  the  Full  Court.) 
November  8,  9,  10,  1852. 
In  the  matter  op  the   Six-Mile-Bridge   lNQUi8iTioN.(a) 

Practice — Coroner^ 9  InqmsiHon, 

WherCy  on  a  motion  to  qutuh  the  inquisition  of  a  coroner^ s  jury  finding 
certain  persons  therein  named  guilty  of  vnlful  murder^  the  court  has, 
Jbr  ihi  purpose  of  hearing  counsel  on  behalf  of  the  next»ofkin  of  the 
deceased^  grant&i  a  conditional  order^  the  party  showing  cause  is 
not  entitled  to  begin,  but  the  counsel  for  the  Croum  will  move  to  make 
absolute  the  order  as  if  moving  an  original  motion  on  notice. 

Though  this  court  may  quash  an  inquisition  where  a  verdict  has  been 
found  against  a  person  confessedly  innocent,  yet  it  will  not  interfere 
when  there  has  been  any  evidence,  even  though  it  may  be  insufficient  to 
warrant  the  finding  of  the  jury, 

THE  proceeding  and  depositions  taken  before  the  coroner  in  this 
case  having  been  removed  into  this  court  by  certiorari  at  the 
instance  of  the  Crown,  and  the  Solicitor  General  having  obtained  a 
conditional  order  to  quash  the  inquisition,  on  the  ground  of  being 
against  law  and  evidence,  and  not  sustained  by  the  evidence  re- 
corded on  the  depositions. 

J.  D.  Fitzgeraldy  Q.  C.  (with  whom  James  Cuffey^  was  pro- 
ceeding to  show  cause,  when 

The  Solicitor-General  (with  whom  Martlevy  Q.  C,  and  Hayes^ 
Q.C.)  interposed,  and  submitted  that  he,  on  the  part  of  the  Crown, 
was  entitled  to  begin.  According  to  the  authority  of  Ctdly^s  Case 
(5  Bar.  &  Ad.  230,)  the  court  might  have  made  the  order  ex  parte. 
It  was  in  obedience  to  the  expressed  opinion  and  wish  of  the  court, 
that  a  conditional  order  was  taken  out  in  the  first  instance  and 
for  the  purpose  of  hearing  counsel  on  behalf  of  the  next-of-kin^ 

(a)  Reported  bj  P.  J.  M^bnra,  Esq.,  6arrister-at-Law. 
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in  rapport  of  the  finding.  We  are,  therefore,  in  the  same  position  InthbMattbb 
as  if  we  had  served  a  notice  of  motion  to  quash  the  inquisition,  ^  ™  ^^' 
and  that  motion  now  came  on  to  be  heard.     We  served  a  regular  i^guismoH. 

notice  that  we  would  move  to  make  absolute  the  conditional       

order. 

Fiitgerald,  Q.  C. — There  was  no  necessity  to  serve  a  notice  to 
make  absolute  this  conditional  order,  as  we  filed  no  affidavit,  and 
there  would  be  therefore  no  cause  if  we  did  not  appear  here  against 
the  order.  It  is  a  well^settled  rule  that  the  party  showing  cause 
has  a  right  to  commence.  We  served  notice  on  the  Crown  that 
we  would  show  cause. 

LcFBOY,  C.J. — When  Mr.  Attorney-General  applied  to  the  court 
in  this  case,  we  merely  considered  whether  or  not  we  should  hear 
the  motion  ex  parte*  We  stopped  the  Attorney-General  when  he 
was  about  going  into  the  facts  of  the  case,  and  we  confined  him 
specially  to  the  question,  as  to  whether  there  should  be  notice 

fiven  of  the' application,  and  if  so,  to  whom.  It  was  considered 
esirable  to  have  the  persons  interested  before  the  court,  we 
therefore  decided  that  the  motion  should  stand  over  for  that 
purpose.  If  the  Attorney-General  had  given  notice  of  his  motion, 
there  could  be  no  doubt  about  his  being  entitled  to  move  this 
and  begin.  Can  it  be  said,  then,  because  the  order  is  taken  out 
and  notice  given  in  this  form,  that  the  Crown  is  to  be  deprived  of 
its  right? 

Fitzgerald — It  is  a  well-settled  point  of  practice,  that  the  party 
showing  cause  is  entitled  to  begin,  we  therefore  respectfully  insist 
on  our  right  ? 

Lefroy,  C.  J. — Do  you  contend  that  if  the  Attorney-General 
had  served  notice  of  this  motion  you  would  be  entitled  to  begin  ? 

Fitzgerald. — No;  but  as  the  Crown  has  chosen  to  take  a 
conditional  order  it  must  abide  the  consequences. 

Leprot,  C.  J. — It  is  merely  ex  gratid  that  the  next-of-kin  are 
represented  here,  and  they  have  no  right  to  insist  on  anything  of 
this  kind. 

Pebrin,  J. — This  now  comes  on  as  if  it  were  to  be  argued  on 
books.  If  the  usual  course  of  proceeding  on  this  writ  of  certiorari 
was  followed,  the  Crown  would  have  a  right  to  begin. 

Moore,  J. — Besides,  it  would  be  very  inconvenient  to  hear 
eoansel  against  the  conditional  order,  without  knowing  the  grounds 
on  which  it  is  sought  to  quash  the  inquisition. 

The  SoUeitor^GeneroL — Those  depositions,  taken  before  the 
coroner,  may  be  removed  into  this  court  along  with  the  inquisition, 
and  will  be  looked  into  by  the  court:  (Roll.  Abr.  tit.  ^'  Coroner,'^ 
2  Haw.  PI.  Cr.  c.  9,  s.  21 ;  2  Hale  P.  C.  65 ;  Fitzherbert's  Nat. 
Brev.  554.) 

According  to  the  depositions,  it  appeared  that  there  was  a 
general  election  for  the  county  of  Clare,  on  the  22nd  of  July  last, 
and  that  a  number  of  voters  of  one  of  the  candidates  were  kept 
locked  up  in  a  house,  against  their  wish,  to  prevent  them  from 
voting.     In  consequence  of  this,  a  requisition,  signed  by  four 
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iKTaBMATRB  iiia^strateSy  was  addressed  to  the  commanding  officer  of  the  district, 
OP  TBB  Six-  asking  for  an  escort  to  get  these  voters  and  conduct  them  safelj 
iHQraiTro«r  *^  *^®  votinff  place.    Accordingly,  an  escort  was  granted,  who 

'  went  to  the  house  at  Thomond  Bridge  in  Limerick,  where  the 

*8M«       voters  were.     After  some  delay^  and  threatening  to  break  in  the 

Pracdco       door,  the  key  was  got  and  the  men  liberated.    The  party  of  voters, 

Coroner't     accompanied  by  the  military,  then  placed  themselves  on  long  cars 

•*'!?*»*»^    for  the  purpose  of  being  conducted  to  Siz-Mile-Bridge,  the  polling 

?lace  for  these  voters.  On  approaching  the  village  of  Six-Mile-l&ridge, 
)aptain  Eagar,  who  conmianded  the  escort  (41  men),  observing  the 
whole  street  which  led  to  the  court-house  blocked  up  with  people, 
and  being  informed  that  he  might  reach  the  court-house  where  the 
votes  were  taken,  by  a  by-way,  and  a  lane  which  came  into  the 
village  along  one  side  of  the  court  house,  turned  into  this  narrow  way, 
when  the  attack  was  made  on  the  troops.  These  facts  show  that  the 
soldiers  were  acting  for  a  lawful  purpose  and  under  lawful  authority, 
and  that  they  did  everything  in  their  power  to  avoid  a  collision. 
After  passing  into  the  lane,  it  appeared  from  the  evidence  of 
constable  Boyce,  that  the  crowd  followed  the  troops  and  voters, 
shouting  and  hooting,  and  throwing  stones,  and  that  a  man  in  the 
crowd  cried  out,  ^*  Come,  boys,  here  are  the  voters,  don't  let  them 
pass."    Another  constable  stated  the  Bev.  Mr.  Clune,  u  Boman 
Catholic  clergyman,  called  out  to  the  excited  mob,  *^  They  are 
bringing  voters  here  on  cars,  and  you  are  standing  by  idle;*'  and 
was  urging  them  to  stop  the  voters.      A  magistrate,  named 
Studdart,  deposed  that  the  same  reverend  gentleman  cried  out, 
*^  Shame,  boys,  shame ;  is  there  a  man  amonjrst  vou  ?  here  are  the 
voters  coming.**     Another  ma^strate,  Mr.  Gabbett,  having  heard 
the  firing,  went  out  and  found  a  soldier  Iving  on  the  ground,  and 
people  pelting  him  with  stones.     This  showed  that  there  was  a 
plot  to  take  the  voters  by  force  from  the  military.     A  voter 
named  Mulqueen,  who  was  on  one  of  the  vans,  swore  that  he 
heard  one  of  the  mob  crying  out,  *^  There  are  Keane's  voters,  let 
us  take  them  away;"   and  that  immediately  after  this  the  mob 
rushed  on  the  escort.     That  he  saw  a  soldier  struck  in  the  face 
by  a  stone,  and  covered  with  blood.     The  driver  of  one  of  the 
vans  (Corrigan)  deposed  that  a  man  came  up  and  cut  his  reins, 
and  was  about  cutting  the  traces,  until  he  was  driven  away  by 
one  of  the  soldiers.     At  this  time,  and  before  a  single  shot  had 
been  fired,  there  was  a  ^eat  deal  of  stone  throwing,  and  several 
soldiers  had  been  knocked  down.     Another  witness,  one  of  the 
drivers,  named  Neville,  had  his  car  broken,  and  he  stated  that  he 
saw  a  soldier  knocked  down,  and  struck  with  a  brick  while  down, 
before  the  firing  commenced,  and  that  the  first  soldier  fired  in  the 
air.     From  the  evidence  of  Captiun  Eagar  and  Lieutenant  Hutton, 
the  officers  commanding  the  escort,  it  appeared  that,  when  they 
turned  into  the  lane,  the  soldiers  were  ordered  to  alight,  and  were 
formed  in  divisions,  proceeding  behind  and  along  the  sides  of  the 
vehicles  containing  the  voters.     Captain  Eagar  said  that  he  con- 
sidered that  soldiers  were  justified  in  firing  in  self-defence  without 
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waiting  for  oommands ;  that  they  shoald  try  the  bayonet  first,  ImthbHattbr 
however.     A  gentleman  of  the  name  of  Waller,  a  magistrate,  ^^^^^' 
etated  that  a  lUmian  Catholic  cler^yman^  Mr.  Burke,  had  said  that  htqvia^^ 
the  voters  were  guarded  like  convicts ;  that  he  (Waller)  had  been 
knocked  down  by  a  stone,  and  when  he  got  np,  that  he  found  the 
mob  and  military  engaged  in  a  hand-to-hand  milee,  and  that  in  his 
opinion,  before  the  firing  began,  life  was  in  danger.     As  regarded 
Mr.  Delm^e,  who  was  accused  of  firing  a  pistol  on  the  people, 
and  ordering  the  soldiers  to  fire ;  he  stated  that  he  saw  no  pistols 
with  him  until   evening,  and  that  he  saw  him  then  drawing 
the  charge  from  them,  and  that  they  were  perfectly  clean.     There 
were  six  persons  deceased.     The  evidence  of  identity  has  not  been 
soch  as  would  warrant  a  jury  in  convicting  persons  accused  of 
petty  larceny.     The  only  evidence  is  that  of  Air.  Cronin,  resident 
magistrate.     He  states  merely  that  the  men  having  been  mus* 
tered  after  the  afiair  was  over,  he  was  accompanied  by  Captain 
Eagar  and  Mr.  Delmege,  to  ascertain  who  had  fired.     That  he 
had  placed  his  finger  in  the  barrel  of  each  gun,  and  when  he  found 
it  soiled,  without  cautioning  the  men,  he  had  asked  them  if  they 
had  fired ;  that  they  had  admitted  doing  so,  and  admitted  their 
names,  which  he  took  down  at  the  time.     This  finding  is  absurd, 
for  aU  of  the  traversers  are  found  guilty  of  the  murder  of  each  one 
of  the  deceasetl  persons,  and  there  is  not  the  least  evidence  that 
any  one  man  fired  a  shot  that  took  efiect     Mr.  Cronin  was  not 
able  to  identifv  any  one  of  the  soldiers,  and  he  changed  two  names 
at  the  suggestion  of  Captain  Eagar,  in  this  way  :  Captain  Eagar 
ssid  there  was  no  such  name  as  West  in  the  company ;  that  there 
was  a  man  named  Weston,  and  accordingly  that  name  was  substi- 
tuted for  the  first.     He  then  said  there  was  no  such  man  as 
Williams  whatever,  and  this  name  was  changed  to  Whitbread. 
There  is  an  order  on  the  rolls  of  this  court,  in  which  the  court 
struck  out  part  of  the  finding  of  a  coroner's  jur^,  in  the  case  of 
Dr.  Harty ;  the  case  is  not  reported.     The  following  is,  however, 
the  entry  in  the  Crown  book : 

^  In  the  matter  of  an  inquest  on  the  body  of  William  Oi^rey^ 
23rd  November,  1844, 

''  This  case  called  on,  when  Mr.  Close,  on  the  part  of  William 
Harty,  Esq.,  M.D.,  physician  to  said  Marshalsea,  submits  that  the 
finding  of  the  coroner  and  jury  in  this  matter  be  quashed,  in  so  far  as 
relates  to  the  introduction  of  irrelevant  matter,  reflecting  on  the 
said  Doctor  Harty ;  whereupon,  and  on  inspection  of  said  inqui- 
ries and  depositions  thereat,  it  is  conndered  and  adjudged  that  in 
so  far  same  be  quashed  as  desired." 

A  good  finding  on  the  fact  of  it  was  quashed  in  JR.  v.  Bonny, 
Carthrew,  72.  There  must  be  premises  for  the  jury  to  find  on,  and 
if  not,  the  court  ought  to  quash  the  inquisition :  (1  Baa  Abr.  tit. 
"Coroner;''  Ventns,  352;  Barclays  Case,  Siderfin's  Hep. ;  R.  v. 

Stttkefy,  12  Mod. ;  K  v.  Parker,  2  ievinz  ;  JS.  v. ,  3  Mod.  81 ; 

5  Com.  Dig.  6.  12,  tit.  "  Officer ; "  Re  Culfyy  5  B.  &  Ad.  230.) 
The  court  will  interfere  if  the  coroner  practice*    If  the  facta 
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IhthbMattbb  Btated  in  the  depositions  were  on  the  face  of  the  inquisition,  there 
MiLB^BBmoB  ^"^*^  ^®  ^^  doubt  about  the  power  of  the  court :    (Re  John  L, 
iMQuisiTioH.  Dates,  8  Ad.  &  EI.  936 ;  R.  y.  Milb,  4  Ney.  &  Man.)    In  Dr. 
—        Harty^s  Case,  the  court  looked  into  the  depositions.     During  the 
^^'       year  of  the  famine  here^  a  jury  sitting  on  a  person  who  had  died 
PracUee^    of  hunger,  found  a  verdict  of  murder  against  Lord  John  Russell. 
Coron«r'i     Can  it  be  said  these  absurd  findings  are  to  stand? 
***"^*^         •/.  D.  FUzgeraldy  Q.  C. — This  order  has  been  obtained  on  the 
grounds  of  the  verdict  being  against  law  and  the  weight  of  evi- 
dence.    The  court  is  not  to  wei^  the  evidence,  but  to  see  whether 
or  not  there  has  been  any  evidence  to  warrant  the  finding.     The 
facts  gone  into  by  the  Solicitor-General  had  been  the  case  for 
the  defence  of  the  prisoners  on  the  inquest     As  to  the  facts  of 
the  case,  there  was  first  a  controversy  as  to  whether  or  not  the 
voters  were  going  of  their  own  free  will  to  the  polling  place.     All 
agreed  that  there  had  been  no  disturbance  of  any  und  until  the 
procession  of  voters,  with  the  escort,  reached  Six-Mile  Bridge;  and 
at  one  time,  when  there  appeared  a  tendency  to  excitement  in  that 
village,  a  gentleman  whose  evidence  was  unimpeachable,  Mr.  Wil- 
son, mduced  the  people  to  give  up  their  sticks  to  the  police  ;  there 
was,  moreover,  when  the  firing  commenced,  a  company  of  the  14th 
raiment  at  the  court-house,  for  the  purpose  of  preserving  order. 
A  man  named  Canny  deposed  that  he  saw  the  soldiers  load  at 
Thompnd  Gate,  by  order  of  Mr.  Delmege,  with  whom  he  saw  a 
pistol;  that  he  heard  Mr.  Delmege  say  to  a  man  in  the  crowd, 
who  was  muttering  something,  **  Yoxx  had  better  be  quiet,  my  lad, 
or  if  you  don't,  I  shall  give  you  the  contents  of  this.     You  have 
had  your  election  ways ;  it  is  time  that  we  should  have  ours,  or 
we  shall  have  blood  for  it"     This  was  contradicted,  it  is  true, 
but  it  is  to  be  assumed  that  the  jury  believed  this  man.     A  man 
named  Tierney,  who  was  driving  one  of  the  long  cars  on  which 
the  militarv  were,  heard  one  of  the  soldiers  saying  that  he  wished 
they  would  get  some  provocation  to  discharge  their  pieces,  before 
they  would  have  to  draw  them  ;  or  words  to  that  effect     Another 
respectable  witness  swore  that  he  was  sitting  on  one  of  the  side 
walls  of  the  lane  when  the  shots  were  fired ;  that  he  saw  from 
twenty  to  five-and-t(Wenty  people  in  the  lane ;  that  there  was  no 
appearance  of  tumult,  nor  any  attempt  made  to  attack  the  mili- 
tary.    Everybody  was  running  to  see  them;  that  he  heard  no 
angry  word  spoken,  and  saw  neither  sticks  nor  stones,  but  did  not 
see  the  rear  of  the  procession.     That  a  man  name  Casey  was 
standing  on  the  ground  between  witness's  feet,  and  was  shot  dead 
without  ever  having  stirred.  That  after  the  first  shots  he  had  heard 
a  man  cry  out,  '^  continue  the  firing — fire  front  and  rere."    Another 
witness  stated  that  he  saw  Mr.  Delmege  fire  his  pistol  and  give 
the  word  to  fire.     Mr.  Wilson,  a  magistrate  and  a  gentleman  who 
had  been  in  the  army,  deposed  that  he  saw  one  soldier  come  out  of 
the  lane  and  fire  in  the  direotion  of  a  house  on  the  oppodte  side ;  and 
ayoungman  run  round  the  comer  ofthe  lane  pursued  by  three  soldiers 
stabbing  at  him ;  and  that,  in  his  opinion,  the  conduct  of  the  mili- 
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iaiy  was  uusoldierlike  and  inhuman.  A  constable  named 
deposed  that  there  were  several  shots  fired  in  the  open  square, 
opposite  the>u>urt-hou8e,  by  soldiers  pursuing  people  running  out 
of  the  lane.  It  is  true  that  there  is  a  conflict  of  evidence,  but  still 
there  is  enough  to  warrant  the  finding  of  wilful  murder  bj  the 
jury.  The  soldiers,  instead  of  acting  in  conformity  with  the  rules 
fer'the  guidance  of  soldiers  in  riots,  had  violated  them.  The  14th 
rote  required  that  the  firing  was  to  cease  the  moment  it  became 
unnecessary.  The  law  infers  malice  from  a  deliberate  act,  or  when 
there  is  no  considerable  provocation.  The  evidence  as  to  the 
identity  was  not  as  satisfactory  as  it  might  be,  but  there  has  been 
no  assistance  given  by  the  authorities  to  the  next-of-kin  in  identi- 
fying those  who  had  fired.  Mr.  Cronin,  the  resident  magistrate, 
immediately  after  the  firing  examined  the  muskets  of  the  men, 
and,  when  he  found  they  had  been  recently  discharged,  he  took 
down  their  names  to  the  number  of  ten.  The  two  men  whose 
names  had  been  altered,  had  been  acquitted  by  the  jury.  The 
court  ought  not  to  interfere  under  any  circumstances.  The  coroners 
were  not  bound  to  take  the  evidence  in  the  shape  of  a  deposition. 
They  are  merely  to  rectify  the  inquisition  and  evidence  thereon 
(1  &  2  PhiL  &  M.,  c  18,  s.  2),  and  this  was  for  the  purpose  of  the 
trial,  not  to  have  the  depositions  in  the  shape  of  a  record.  In 
magistrates'  cases,  the  court  merely  decided  as  to  the  legality  of 
documents,  or  as  to  excess  of  jurisdiction :  ( A.  v.  Kinneard^  1  Bro. 
&  Bing. ;  R.  v.  Bolton^  1  Q.  B.  Eep.  71.)  Quashing  the  inquisition 
would  prejudice  the  trial  of  the  case  after  this  court  expressing  an 
opinion. 

Sir  Colman  G^Loghleny  Q.C.,  for  the  next-of-kin  in  the  Limerick 
case. — If  this  verdict  did  any  injustice  in  the  opinion  of  the  court, 
the  remedy  was  to  admit  the  accused  to  bail.  The  court  will  look 
into  the  depositions  for  this  purpose  only:  (JR.  v.Dattan,  2  Strange, 
911.) 

Martleyy  Q.  C,  replied. — If  the  soldiers  were  assembled  for  an 
unlawful  purpose,  and  one  of  them  committed  a  murder  in  pur- 
suance of  that  unlawful  purpose,  they  would  be  guilty ;  but  it  was 
beyond  all  question  that  the  soldiers  were  acting  for  a  lawful  pur- 
pose under  lawful  authority.  The  court  should  look  into  the  depo- 
sitions, and  if  the  evidence  is  insufficient  to  warrant  the  finding  of 
the  jury,  quash  the  inquisition.  In  IL  v.  Jones  and  Bicky  1  Cox 
Crim.  Cas.,  an  inquisition  was  quashed  for  uncertainty. 
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Judgment. — November  23. 


Lefbot,  C.  J.,  delivered  the  judgment  of  the  court. — This 
case  comes  before  us  on  a  motion  to  quash  several  inquisitions 
finding  verdicts  of  wilful  murder  against  the  several  persons  therein 
mentioned.  It  is  grounded,  not  upon  any  defect  in  form  or  substance 
apparent  on  the  face  of  the  inquisition,  nor  upon  any  alleged 
misconduct  of  the  coroner,  but  on  an  allegation  of  the  insufficiency 
of  the  evidence  returned  by  the  coroner  to  support  the  finding   of 


128  CRIMINAL    LAW  CASES. 

InthuMaitrr  the  jury.  Counsel  on  behalf  of  the  next-of-kin  of  some  of  the 
OF  THE  Six-  deceased  have  been  heard  on  the  motion,  and  now  the  important 
iKQciamoKr  question  for  our  decision  is,  whether  it  is  competent  for  the  court 

to  enter  upon  such  an  inquiry,  and  to  quash  an  inquisition  on 

^®^'       the  ground   suggested?     The  arguments  in   this  case  on   both 
Practice'^    ^^^®®  ^^^^  displayed  great  ability  and  research.    Cases  have  been 
Coroner'i     found  which  may  seem  to  furnish  an  analogy,  and  which  have 
wqwtiHon,     \)qqix  relied  on  for  the  purpose.     Some  of  these  establish  the  un- 
doubted right  of  the  court  to  look  into  the  depositions,  and  to 
tkis  effect  are  the  cases  of  JB.  v.  Dalion  (2  Strange,  911),  and 
the  MS.  note  by  the  editor  of  a  case  before  Lord  Mansfield,  in 
which  he  held  that  the  depositions,  and  not  the  inquisition,  were  to 
guide  the  discretion  of  the  court  as  to  admitting  to  bail ;  to  which 
may  be  added  the  case  of  JR., v.  Magrath  (2  Strange,  1241.)  There 
is,  then,  besides  these  cases,  the  strong  dictum  in  the  case  of  R.  v. 
Hethersole  (3  Mod.  80),  in  which   the  court  is  reported  to  have 
said : — ^^  If  you  can  produce  an  affidavit  that  the  jury  did  not  go 
according  to  the  evidence,  we  will  grant  the  application  to  quash 
the  inquisition."    Strong  arguments  have  also  been  urged  as  to  the 
convenience  and  even  tne  necessity  for  the  existence  of  such  a  juris- 
diction in  this  court  to  protect  those  who  are  confessedly  innocent. 
No  reported  case,  however,  has  been  found,  and  neither  in  this 
country,  nor  upon  a  search  in  the  Crown  Office  in  England,  has 
there  been  any  instance  where  such  a  jurisdiction  has  actually  been 
exercised  by  an  order  to  quash  the  inquisition  on  account  of  the 
insufficiency  of  the  evidence  to  support  the  finding.     Under  the 
circumstances,  having  no  precedent  for  our  guidance,  we  are  bound 
to  consider  maturely  the  consequence  of  compl!)^ing  with  such  an 
application,  and  we  do  so  not  only  in  respect  to  the  individuals 
concerned  on  each  side,  but  also  as  regards  the  interests  of  public 
justice,  and  the  due  administration  of  the  law.     In  the  first  place, 
if  we  are  to  review  this  mass  of  evidence  for  the  purpose  of  control- 
ling the  finding  of  the  jury,  what  a  task  have  we  to  engage  in  to 
juoge  of  its  effect  upon  paper  without  the  advantage  of  observing 
or  knowing  anything  of  the  demeanor  of  the  witnesses,  which  so 
often  proves  the  best  test  of  their  credit.     But  supposing  this  dif- 
ficulty out  of  the  way,  what  must  be  the  result  of  a  decision  one 
way  or  the  other  founded  on  our  forming  and  expressing  an  opinion 
on  the  sufficiency  or  insufficiency  of  the  evidence  to  support  the 
finding.     It  is  admitted  that  our  decision,  if  given  to  quash  the 
inquisition,  would  not  prevent  a  bill  being  sent  up  to  the  grand 
inquest  of  the  country.     If  so,  can  it  be  conceived  tnat  such  a  bill 
would  come  before  them  unprejudiced  by  the  deliberate,  nay  more, 
the  authoritative  opinion  of  this  high  tribunal,  announcing  that  the 
evidence  was  not  sufficient  to  sustiun  the  finding  of  the  inquest. 
On  the  other  hand,  supposing  us  to  decide  that  there  is  evidence 
to  warrant  such  a  finding,  would  the  traversers,  when  arraigned  on 
tliis  inquisition,  go  to  trial  unprejudiced  by  our  decision,  finding 
that  the  evidence  was  sufficient,  which  would  be  somewhat  of  a 
warrant  to  the  petty  jury  to  confirm  the  finding  of  the  inquisition? 
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Are  we,  then,  in  the  absence  of  all  precedent,  to  disregard  or  Ikthbmattbb 
encounter  all  these  difficulties.  We  do  not  feel  that  we  can,  and,  Mn™RLD^a 
therefore,  without  expressing  any  opinion  whatever  on  the  merits  imquisihom. 

of  the  finding,  or  on  the  sufficiency  or  insufficiency  of  the  evidence        

to  sustain  it,  we  say  **  no  rule  on  this  motion,"  ^^" 


[NoTB. — On  inqoirj  in  the  Crown  Office,  the  pnotioe  in  such  cases  as  this,  has  been,  when 
the  writ  of  eerUorariwwB  retaroed,  to  obtain  an  exparU  order  to  set  the  case  down  in  the 
crown  list  for  argnment,  books  for  the  judges  to  be  made  np  according  to  the  nanal  course  of  the 
ooort,  and  each  party  to  join  in  the  expense  thereof  within  four  dajs  after  the  serrioe  of  the 
Older  oo  the  parties  interested. — Repobtkr.] 


Praetioe — 
Corontf't 


OXFORD  CIRCUIT. 

Staffordshibe  Summeb  Assizes,  1852. 

Stafford,  July  28. 

(Before  Mr.  Justice  Cresbwell.) 

Reg.  v.  Whitehousb  and  another,  (a) 

Conspiracy  to  defraud  of  houses — Evidence  of  possession. 

In  support  of  an  indictment  charging  the  defindants  with  a  conspiracy 
to  defraud  and  deprive  B.  of  certain  leasehold  messuages,  whereof  the 
said  B,  was  lawfully  possessed,  and  to  cheat  and  defraud  her  of  the 
rents  and  profits  of  the  said  messuages ;  the  evidence  as  to  B.*s  title 
wasj  that  F,y  before  her  death,  directed  S.  her  next'ofkin,  to  convey 
the  messuages  to  B.on  account  of  a  supposed  equitable  claim  of  B,  to 
money  received  by  F,  S.,  after  the  death  of  F.,  and  before  adminis- 
tration, executed  an  agreement  to  assign  to  B.,  and  went  with  her  to 
the  houses,  and  pointed  out  the  property,  and  said  B,  was  landlady, 
and  he  hoped  the  tenants  would  not  shuffle  with  her  as  they  had  withF. 
B,  afterwards  received  a  small  sum  as  rent.  There  was  no  proof 
that  F,  or  S,  were  ever  in  possession,  and  no  other  evidence  of  B,'s 
title. 

Held,  that  there  was  some  evidence  of  a  possession  by  B.  to  support  the 
averment  in  the  indictment. 

THE  defendants,  Isaac  Whitehouse  and  James  Tench,  were 
indicted  for  conspiracy. 
The  Ist  count  of  the  indictment  alleged  that  the  defendants, 
intending  to  defraud  one  Margaret  Barbara  Beard,  and  to  molest 
and  disturb  her  in  the  peaceable  possession  and  quiet  enjoyment 
of  her  property,  and  goods  and  chattels,  on  the  1st  day  of  May, 
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(a)  Reported  hy  J.  E.  Davis,  Esq.,  Barrister-at-L&w. 
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1850,  did  conspire,  &c.  by  divers  false  pretences,  and  subtle  means 
and  devices,  falsely,  unlawiiilly  and  fraudulently,  to  cheat,  deprive 
and  defraud  the  said  Margaret  Barbara  Beard  of  certain  lease- 
hold tenements  and  messuages,  to  wit,  sixteen  leasehold  messuages 
situate  and  being  in  Smafibrook  Street,  in  the  town  of  Bir- 
cy  to  mingham,  in  the  county  of  Stafford,  and  called  the  Inkleys,  and  of 
certain  lands,  houses,  and  messuages  situate  and  being  in  the  parish 
of  Tipton,  in  the  county  of  Stafford,  and  to  which  the  said  Margaret 
Barbara  Beard  then  laid  claim  and  title,  and  was  entitled,  and  of 
certain  deeds,  documents  of  title,  and  other  papers,  writings  and 
certificates,  then  of  and  belonging  to  the  saia  Margaret  Barbara 
Beard,  and  in  her  possession,  and  used  by  her,  and  necessary  for 
the  purpose  of  establishing  her  said  claim  and  title,  which  the  said 
Isaac  Whitehouse  and  James  Tench  then  well  knew,  and  to 
acquire  and  obtain  the  same  for  themselves.  The  count  then 
proceeded  to  allege  as  overt  acts,  that  whilst  the  said  Margaret 
Barbara  Beard  was  lawfully  and  rightfully  in  possession  of  the 
said  deeds,  documents  and  papers,  wntings  and  certificates,  to  wit, 
on  the  Ist  day  of  May,  1850,  the  defendants,  in  pursuance  of  the 
conspiracy,  by  false  pretences,  to  wit,  the  pretences  of  aiding  and 
assisting  the  said  Margaret  Barbara  Beara  to  acquire  and  obtain 
her  said  property,  to  wit,  the  said  messuages,  &c.  and  that  it  was 
necessary  for  them  to  have  the  said  deeds,  documents,  papers  and 
writings  for  that  purpose,  procured  the  said  deeds,  documents  and 
papers,  writings  and  certificates,  of  and  from  the  said  Margaret 
Barbara  Beard.  And  further^  that  whilst  the  said  Margaret 
Barbara  Beard  laid  claim  and  title,  and  was  entitled  to  the  said 
messuages  at  Birmingham,  to  wit,  on  the  1st  day  of  November, 
1850,  the  defendants,  in  purBuonce  of  the  conspiracy,  caused  and 
procured  to  be  given  and  administered  to,  and  to  be  drunken  by, 
and  gave  and  administered  to  one  William  Francis  Shaw,  then 
administrator  of  the  estate  and  effects  of  one  Sarah  Francis,  who 
died  possessed  of  the  said  messuages  at  Birmingham,  certain  in- 
toxicating liquors  and  drugs,  and  then  caused  and  procured  the 
said  William  Francis  Shaw  thereby  to  become  intoxicated  and 
incapable  of  understanding  what  he  was  doing,  and  then  caused 
and  procured  the  said  Wimam  Francis  Shaw,  whilst  in  such  state 
and  condition,  to  sign  and  seal  certain  deeds,  papers,  documents, 
mortgages  and  conveyances ;  to  wit,  a  certain  deed  purporting  to 
convey  the  said  messuages  to  the  said  Isaac  Whitehouse,  and  a 
certain  other  deed  purporting  to  be  a  mortgage  of  the  said  mes- 
suages to  the  said  Isaac  Whitehouse,  the  contents  of  which  said 
several  deeds  and  documents  were  then  unknown  to  the  said 
William  Francis  Shaw,  by  reason  of  his  then  being  so  intoxicated, 
and  that  the  defendants  then  took  possession  of  the  said  deeds 
and  documents,  and  gave  the  sum  of  thirty  pounds  to  the  said 
William  Francis  Shaw,  in  consideration  of  his  so  sealing  and 
signing  the  said  several  deeds,  which  said  sum  was  a  sum  very 
far  below  the  value  of  the  said  messuages ;  and  the  defendants 
then  procured  the  said  William  Francb  Shaw  to  give  to  the  said 
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James  Tench  the  sum  of  eight  pounds  for  his  services  in  drawing        Rko. 
up  the  said  several  deeds^  and  in  and  about  transacting  the  said  ^* 

matter;  and  further,  that  the  sud  defendants  on  the  day  and  year  am^  amothbb. 

aforesiud,    in  further   pursuance    of  the    said    conspiracy,  &c.        

entered  upon  the  said  messuages,  and  took  and  have  taken  the        ^^^^' 
rents  and  profits  and  kept  possession  thereof  from  the  time  last  connpiracy  to 
aforesaid,  hitherto ;  to  the  great  damage,  &c.  defraud-^ 

The  indict9ient  contained  eleven  other  counts,  varying  the  Evidmct. 
diai^Cy  of  which  the  fourth  is  the  only  one  material  to  be  noticed 
here.  That  count  alleged  that  the  defendants  on  the  1st  day  of 
November,  1S50,  conspired  together  bv  divers  false  i)retences  and 
subtle  means  and  devices,  to  cheat,  defraud  and  deprive,  and  oust 
out  of  possession,  a  certain  person,  to  wit,  one  Margaret  Barbara 
Beard,  of  certain  messuages,  to  wit,  sixteen  messuages,  situate  in 
the  town  of  Birmingham  m  the  county  of  Warwick,  and  whereof 
the  said  Margaret  Barbara  Beard  was  then  lawfully  possessed, 
and  to  cheat,  deprive  and  defraud  the  said  Mai^ret  Barbara 
Beard  of  certain  rents  and  profits  arising  from  and  out  of  the 
said  messuages,  and  to  acquire  and  obtain  to  themselves  the  said 
defendants,  the  said  messuages,  and  the  said  rents  and  profits ;  to 
the  great  damage,  &c. 

The  bill  of  indictment  was  originally  found  at  the  Stafibrdshire  Case. 
Quarter  Sessions,  and  was  subsequently,  on  the  application  of  the 
defendants,  removed  by  certiorari  into  the  Queen's  Bench.  It 
was  tried  before  Mr.  Justice  Wightman,  at  the  Staffordshire 
Spring  Assizes,  1S52,  when  the  defendants  were  convicted.  A 
rule  for  a  new  trial  was  afterwards  obtained  and  made  absolute, 
and  accordingly  the  case  now  came  on  for  trial  a  second  time. 

The  case,  on  the  part  of  the  prosecution  was,  that  a  Mrs.  Francis 
made  a  statement  before  her  death  in  1850,  to  the  effect  that  her 
husband  had  wrongfully  obtained  two  sums  of  500^  each,  left 
under  the  will  of  one  Catherine  Hickins;  and  Margaret  Barbara 
Beard,  the  prosecutrix,  the  widow  of  Daniel  Beard,  a  jeweller  of 
Birmingham,  being  equitably  entitled  to  those  two  sums,  Mrs. 
Francis  requested  William  Francis  Shaw,  her  grandson,  who 
subsequently  took  out  letters  of  administration  to  his  grandmother's 
effects,  to  assi^  the  leasehold  messuages  in  Birmingham  to  Mrs. 
Beard.  Previous  to  Mrs.  Francis's  death,  the  prosecutrix  took 
some  steps  to  get  either  the  money  alleged  to  be  due  to  her  or  the 
property  at  Birmingham,  and  she  also  laid  claim  to  other  property 
at  Tipton,  but  under  different  circumstances.  Her  claims  made  her 
somewhat  notorious ;  and  the  defendant  Whitehouse,  who  kept  a 
public  house  at  Tipton,  proffered  his  assistance  in  the  'matter,  and 
subsequently  introduced  her  to  the  other  defendant.  Tench,  who 
had  formerly  been  an  attorney.  Whitehouse  paid  a  sovereign  for 
her,  to  obtain  some  documents  then  in  the  hands  of  a  third  party, 
namely,  a  copy  of  the  will  of  Catherine  Hickins,  a  pedigree,  and  a 
copy  of  a  private  act  of  Parliament.  Tench  accompanied  her  to 
call  on  Mrs.  Francis,  who  upon  that  occasion  told  Tench  that  she 
had  received  moneys  due  to  the  husband  of  the  prosecutrix,  and 
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Rkq.       handed  over  to  Tench  some  papers  relating  to  the  transaction, 
^j^^*-  On  the  Slst  of  August,  1850,  soon  after  Mrs.  Francis's  death, 

AND  AxoTHBB.  WilHam  Fnincis  Shaw  came  to  the  house  of  the  prosecutrix,  and 

an  agreement  for  an  assignment  of  the  Birmingham  property  was 

1852.  drawn  up  and  executed  hy  Shaw  to  the  prosecutrix,  under  the 
Contpirae^  to  ^7^  ^^  ^^^  defendants.  Shaw,  Tench,  and  the  prosecutrix  then 
defraudr-^  Went  to  Birmingham,  and  what  took  place  there  was  described  in 
£mdenee.  i\^q  following  words  by  the  prosecutrix :  "  Shaw  took  me  round 
the  premises,  and  said  1  was  landlady.  He  told  the  tenants  he 
hoped  they  would  not  shuffle  with  me  as  they  had  with  his  grand- 
mother. One  of  the  tenants,  Mary  Malin,  paid  me  two  shillings 
rent  then.  I  afterwards  received  rents  by  the  hands  of  the 
defendant  Whitehouse,  to  the  amount  of  3L  128.  in  the  whole. 
He  had  advanced  me  26Z.,  and  he  retained  the  rents  to  pay  him- 
self. In  December,  1850, 1  applied  to  him  for  more  money,  but  he 
refused,  and  wanted  me  to  agree  to  a  sale  of  the  property.  I 
agreed  that  one-half  of  it  should  be  sold  for  350£,  or  the  whole  for 
TOOL  I  was  preparing  at  the  defendant  Whitehouse's  to  attend 
the  sale,  but  he  said  I  ought  not  to  do  so,  as  I  had  appointed  him 
my  agent.  He  used  violent  language  to  prevent  my  going.  He 
is  now  in  possession  of  the  property.  He  and  Oswald  Tench,  a 
son  of  the  other  defendant,  have  received  the  rents  since." 

Thomas  Norton,  a  surveyor  at  Birmingham,  stated  that  he 
received  authority  from  Tvhitehouse  to  receive  the  rents.  He 
told  the  witness  that  he  was  acting  for  Mrs.  Beard.  In  conse- 
quence of  the  expense  of  ejectments,  repairs,  &c.,  there  was  no 
money  to  pay  over,  the  propertv  producing  only  about  6/.  or  7/. 
a-year  instead  of  111/.  The  instructions  to  the  witness  were 
sometimes  from  Shaw  and  Whitehouse  jointly.  Whitehouse  told 
him  that  if  he  could  get  a  customer  for  the  property  at  400/.  he 
would  give  him  100/.  out  of  it  The  property  was  put  up  for  sale, 
but  not  sold,  but  Whitehouse  told  the  witness  it  was  sold  privately 
at  the  door  of  the  inn  for  215/.,  to  a  person  named  Twist  The 
witness  deposed  to  a  conversation  between  the  two  defendants, 
in  which  they  said  they  would  try  and  get  Shaw  to  their  house,  and 
with  a  glass  or  two  of  liquor  he  would  do  anything.  When  in 
September  or  October,  1850,  the  witness  told  Whitehouse  that 
the  tenants  were  inquiring  for  Mrs.  Beard,  and  wondered  why  she 
did  not  come  for  the  rents,  he  replied,  "  You  must  not  know  any- 
thing about  Mrs.  Beard,"  adding  some  opprobrious  language 
respecting  her. 

Another  witness,  who  had  lent  Mrs.  Beard  some  money,  stated 
that  the  defendants  came  to  her,  and  asked  her  if  she  could  not 
have  Mrs.  Beard  taken  up  for  obtaining  money  by  false  pretences, 
and  Whitehouse's  wife  said,  in  Tench's  presence,  she  would  give  any 
money  in  reason,  if  the  witness  would  throw  the  prosecutrix  into 
prison  to  blacken  her  character,  upon  which  Tench  said,  "  Never 
mind,  I'll  make  you  all  right "  The  agreement  by  William 
Francis  Shaw,  to  assign  the  property  was  put  in.  It  recited  an 
agreement  by  Mrs.  Francis  to  assign,  and  that  Shaw  had  taken  out 


CRIMINAL  LAW  CASES.  133 

letters  of  administration  to  her  estate.     The  letters  of  administra-       Rbo. 
tion  were  produced  by  the  defendants  (after  notice  to  that  effect),  ^ 

and  they  bore  date  in  September,  1850.  and  akothkk. 

At  the  close  of  the  case  for  the  prosecution,  

Alleriy  Serjt,  objected  that  there  was  no  evidence  of  any  con-        ^^^^- 
spiracy  between  the  defendants,  applicable  to  any  one  of  the  twelve   cwgpiracy  to 
coants  of  the  indictment ;  and  also  that  there  was  no  proof  that    defiwid--' 
the  prosecutrix  was  entitled  to  the  property,  to  defraud  her  of  which     ^^idmic^ 
the  defendants  were  indicted. 

Cr£S8well«  J. — The  evidence  is  certiunly  a  little  defective  with 
regard  to  the  title.  [After  going  through  the  counts  of  the  indict* 
ment,  his  lordship  said :]  'Hie  counts  and  parts  of  counts  relating 
to  property  at  lipton  fail,  of  course,  so  also  all  that  relate  to  a 
conspiracy  in  respect  of  Shaw.  The  fourth  is,  I  think,  the  count 
to  which  the  evidence  applies.  That  count  charges  a  conspiracy 
to  defraud  and  oust  out  of  possession  of  the  prosecutrix  certain 
messuages  at  Birmingham,  whereof  she  was  tnen  lawfully  pos- 
sessed, and  to  defraud  her  of  the  rents  and  profits  arising  from  the 
said  messuages,  and  to  acquire  to  themselves  the  said  messuages, 
rents  and  profits.  This  is  the  count  to  which  it  appears  to  me  the 
case  must  oe  confined. 

A.  W.  HogginSy  for  the  prosecution,  assented,  remarking  that 
this  was  the  view  taken  by  Mr.  Justice  Wightman  on  the  former 
trial. 

AUen^  Sent. — Confining  the  issue  to  the  fourth  count,  what 
evidence  is  there  of  conspiracy  ?  There  was  nothing  to  implicate 
the  defendant  TencL 

Cbesswell,  J. — I  think  whatever  was  done,  was  done  by  both. 
The  acts  are  done  in  concert.  The  question  is,  whether  the  object 
of  those  acts  was  to  cheat  and  defraud  ?  I  cannot  withdraw  the 
case  from  the  jury  in  that  respect.  There  is  one  point,  however, 
already  mentioned,  on  which  I  have  a  doubt.  I  have  great 
doubt  as  to  any  of  the  parties  talked  of  being  entitled.  The 
evidence,  as  it  at  present  stands,  is,  that  Mrs.  Francis  desired  her 
grandson  to  convey  the  property  to  Mrs.  Beard,  but  there  is  no 
evidence  that  Mrs.  Francis  was  in  receipt  of  the  rents.  There  is 
nothing  that  can  be  strictly  called  evidence  of  title,  not  even  of  a 
tenancy  at  wilL  But  I  think  there  is  some  very  slender  evidence 
to  go  to  the  jury  on  the  fourth  count,  although  it  is  very  diflicult 
to  decide  between  little  and  nothing.  Mrs.  Beard  says,  "  Shaw 
took  me  round  and  said  I  was  landlady ;  one  of  the  tenants  paid 
me  two  shillinga  The  tenants  were  told  not  to  shufile  with  me  as 
the}r  had  done  with  Shaw's  grandmother.  I  received  3^  \2$.  from 
Whitehouse  for  rent."  That  amounts  to  an  assertion  that  the 
rent  was  received  for  her;  and  then  Shaw  agrees  to  assign  to  her, 
and  if  the  party  to  whom  a  conveyance  is  made  is  in  possession, 
the  presumption  is  that  the  conveyor  had  title. 

AUeHy  Serjt — The  letters  of  administration  to  Shaw  were  granted 
in  September,  1850,  but  these  acts  were  done  in  August 
Cresswell,  J. — That  does  not  signify. 
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Alleriy  Seijt.^  then  proceeded  to  address  the  jury  for  the  defendant, 
and  called  evidence  to  rebut  the  case  for  the  prosecution. 

Verdict,  Not  gtulty. 
A.  W.  Hoggins  and  Ckandos  Pole^  for  the  prosecution. 
AUeriy  Serjt,  and  Bupert  Kettle^  for  the  defendants. 


OXFORD    CIRCUIT. 


Staffordshire  Summer  Assizes,  1852. 


Stafford,  July  29. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Read,  {a) 

Conspiracy  to  cheat  and  defraud^   by  the  sale  of  unsound  horses — 

Evidence. 

On  an  indictment  against  A,^B,y  C.^D.,E.yF,f  G,,  and  H.,jbr  conspiracy 
to  cheat  M,  by  selling  a  glandered  horse  as  a  sound  horse,  the  evidence, 
waSy  that  A.  having  previously  cheated  M,  by  selling  him  a  hiching 
horse^  the  defendants  B,,  C,  D.,and  E.<,  obtain^  that  horse  from  M,  in 
exchange  for  a  glandered  horse,  which  he  subsequently  sold.^  A., 
accompanied  by  G.,  afterwards  sold  M.  another  horse,  in  which  trans- 
action the  latter  was  again  defrauded.  Some  evidence  was  given  to 
show  that  A.  was  frequently  in  company  with  some  of  the  other  defen- 
dants, and  that  he  was  aware  of  a  previous  sale  of  the  glandered 
horse  by  them,  but  there  was  no  other  evidence  to  connect  him  with  its 
sale  to  M. 

Held,  that  in  the  absence  of  any  evidence  clearly  leading  to  the  eonelu- 
sion  that  A.  was  a  party  to  that  sale,  there  was  no  evidence  of  a  con- 
spiracy to  go  to  the  jury  against  him. 

JOSIAH  READ,  together  with  George  Tagg,  Richard  James, 
William  James,  Samuel  Bould,  Samuel  broughton,  Charles 
Challinor,  otherwise  Charles  Chawner,otherwise  Charles  Brown,  and 
Thomas  Hughes,  were  indicted  for  conspiracy  to  defraud,  and  for 
obtaining  money  by  false  pretences.  The  indictment  contained  twelve 
counts.  The  first  count  charged  the  defendants  with  obtaining 
a  horse  from  William  Mellor,  by  falsely  pretending  that  a  glan* 
dered  mare  was  sound.     The  other  counts  were  for  conspiracy, 

(a)  Reported  by  J.  £.  Davis,  Eaq^  Barrifter-at-Law. 
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and  charged  the  defendants  with  conspiring  to  defraud  Mellor,  by 
patting  off  and  representing  unsound  horses  as  sound. 

All  the  defendants,  with  the  exception  of  Josiah  Read  and 
Willinm  James,  were  tried  at  the  Spring  Assizes^  before  Mr. 
Baron  Piatt,  when  some  of  them  were  convicted  and  others 
acquitted.  Tlie  defendant  Bead,  had  not  surrendered  at  that 
time,  but  haying  now  done  so,  was  put  on  his  trial  alone. 

The  evidence  of  the  prosecutor,  William  Mellor,  was,  that  some 
time  previously  to  November  1851,  he  brought  a  black  mare  from 
the  defendant  Bead,  who  was  a  horse  dealer,  and  kept  a  public- 
house  at  Newcastle-under-Lyne.  The  defendants,  Tagg,  Richard 
James,  Bould  and  Hughes,  were  present.  It  turned  out  a  kicker. 
She  broke  a  window  three  days  after  he  purchased  her.  Bould 
and  Hughes  subsequently  came  to  the  prosecutor  at  Burslem,  and 
told  him  the  black  mare  would  kill  him  if  he  kept  her,  and  they 
knew  where  there  was  a  good  honest  mare  likely  to  suit  him. 
They  applied  to  him  several  times  about  her.  On  the  23rd  of 
November,  the  |>rosecutor  went  with  them  to  the  Hare  and 
Hounds  public-house,  in  Newcastle,  kept  by  Bichard  James. 
Ta^  came  in  while  they  were  there.  James  brought  a  bay 
mare  out,  and  he  and  Tagg  said  it  was  a  good  honest  mare.  They 
treated  the  prosecutor  to  some  rum.  Tagg  offered  him  2/. 
to  exchange  the  black  mare  for  the  bay,  and  the  bargain  was 
struck.     In  a  few  hours  the  prosecutor  found  the  bay  mare  was 

Slandered,  and  he  took  her  back  to  Tagg  and  James,  at  Newcastle, 
'hey  laughed,  and  said  it  was  a  cold.  The  prosecutor  said  he 
must  call  on  Tagg  for  the  black  mare  or  its  worth.  He  said  he 
had  sold  it.  The  prosecutor  afterwards  agreed  to  take  2/.  for  the 
bay.  On  the  12th  of  December,  Bead,  Challinor,  and  others, 
brought  him  another  black  mare.  Bead  said  she  was  a  very  good 
one  and  would  get  some  money  together.  The  prosecutor  gave 
one  of  his  own  horses  in  exchange.  On  trying  the  mare,  he  found 
she  could  not  do  any  work,  being  very  ill  and  broken-winded. 
He  afterwards  returned  her  to  Bead,  but  received  no  compensation 
from  him  or  any  one  else.  Evidence  was  then  adduced,  showing 
that  the  bay  mare  purchased  by  the  prosecutor  from  Tagg  on  the 
23rd  of  November,  was  in  the  possession  of  the  defendant,  Samuel 
Broughton,  on  the  17th  of  October  previous,  and  that  she  was 
then  glandered.  The  mare  was  hired  on  that  day  for  a  journey,  and 
was  put  UD  at  Bead's  public-house.  Bead  came  out  and  asked  if  that 
was  not  Broughton's  mare,  and  seeing  the  state  she  was  in,  said  it 
was  a  great  pity.  It  was  also  proved  that  at  the  latter  end  of 
October,  William  James,  Broughton  and  Challinor,  sold  a  mare 
to  a  person  of  the  name  of  Byder,  for  a  horse  of  his  and  21.  in 
money.  Bead  was  not  present  at  the  transaction,  but  in  half  an 
hour  afterwards  he  took  away  the  horse  sold  by  Byder.  In  a 
short  time,  Byder  discovered  that  the  mare  was  glandered,  and 
returned  it  to  William  James,  who  said,  when  Broughton  came, 
Byder  should  have  his  horse  back  again.  Broughton  did  not  come, 
and  James  afterwards  siud  that  Broughton  had  sold  the  horse,  and 
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it  was  seen  a  few  days  afterwards  in  Tagg's  possession  in  Newcastle 
fair.  Some  evidence  was  given  to  prove  the  identity  of  the  mare 
sold  to  Ryder,  with  that  subsequently  sold  to  the  prosecutor  on 
the  23rd  of  November.  Witnesses  were  then  examined  to  prove 
Read's  connexion  with  the  sale  of  an  unsound  horse  to  William 
Cole,  several  months  before,  and  another  to  Luke  Lawton,  in 
May  1851,  but  there  was  no  evidence  to  connect  any  of  the  other 
defendants  with  these  transactions. 

Thomas  Blood,  a  superintendent  of  police,  stated  that  Read 
was  in  the  habit  of  attending  fairs,  and  was  frequently  in  the 
company  of  the  two  James's. 

The  case  for  the  prosecution  having  closed, 

Cresswell,  J.  said,  the  charge  of  con^iracy  against  Read 
failed.  The  evidence  merely  throws  a  discredit  on  him  as  a  dealer. 
The  first  count  charges  the  defendants  with  a  false  pretence,  by 
putting  off  a  glandered  horse  as  a  sound  one.  That  will  not  do, 
as  against  Read.  The  other  counts  are  for  conspiracy,  but  in 
truth  the  whole  twelve  counts  are  the  result  of  one  transaction, 
and  I  do  not  think  there  is  enough  evidence  to  leave  to  the  jury 
to  form  any  opinion  upon.  The  defendants  are  low  dealers,  and 
Mellor,  the  prosecutor,  bought  a  black  mare  from  Read,  and  was 
doubt  cheated  by  him.     Then  Tagg,  being  the  owner  of  a 


no 


glandered  mare,  and  Richard  James,  the  keeper  of  a  public  house, 
take  advantage  of  the  circumstance,  and  tell  Mellor  he  has  bought 
a  kicking  mare,  and  they  get  it  from  him,  imposing  the  glandered 
mare  on  him  in  exchange.     That  is  the  conspiracy  charged  and 

{roved,  and  on  which  some  of  the  parties  were  properly  convicted, 
t  is  true  it  is  not  necessary  to  prove  that  all  the  parties  met 
together.  If  any  evidence  or  circumstance  had  been  adduced, 
safely  leading  to  the  conviction  that  Read  was  a  party  although 
absent,  that  would  do.  But  all  that  has  been  done,  is  to  raise  a 
suspicion  that  from  having  cheated  twice,  he  entered  into  the  other 
conspiracy. 

Verdict^  Not  guilty. 
Kenealey  and  Hunty  for  the  prosecution. 
P.  M^MahoUi  for  the  defendants. 
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OXFORD  CIRCUIT. 

OXEOBD   SUMMEB   ASSIZES,  1852. 

July  16. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  r.  Noon,  {a) 

Murder — Manslaughier  and  misadventure — Definition  of  '  malice  afore" 
thought ' —  Words  no  provocation  in  law. 

Jf  a  blow  without  provocation  is  wilJuUy  inflicted^  the  law  infers  that  it 
was  done  with  malice  aforethought^  and  if  death  ensues^  the  offender  is 
guilty  of  murder,  although  the  blow  may  have  been  given  in  a  moment 
of  passion. 

Irritating  language  by  the  deceased  forms  no  provocation  in  law,  so  as  to 
reduce  the  crime  to  manslaughter. 

The  prisoner  was  indicted  for  the  murder  of  his  wife,  and  it  appeared 
that  on  his  return  home  late  at  night  drunk,  the  deceased  made  use  of 
some  taunting  language  to  him,  upon  which  he  took  down  a  sword  from 
the  shelf,  and  unsheadied  it,  and  struck  her  with  the  flat  part  of  it,  and 
she  then  cUtempted  to  reach  the  door  of  the  room  throtigh  which  her 
daughter,  who  was  on  the  outside,  endeavoured  to  pull  her,  the  prisoner 
foUowing  her.  She  immediately  afterwards  screamed,  and  on  being 
pulled  out  of  the  romn  by  her  child,  a  wound  on  the  left  side  was  ob» 
served,  of  which  she  died  in  a  few  hours.  The  defence  was,  that  the 
deceased  in  residing  the  efforts  of  her  daughter  to  remove  her  from 
the  room,  fell  back  on  the  sword,  which  the  prisoner  was  too  much  in^ 
toxicated  to  know  was  unsheathed.  Cresswell,  J.  directed  the  jury, 
that  if  the  prisoner  used  the  weapon  wilfully,  that  was  such  malice 
aforethought  as  the  law  required,  and  he  was  guilty  of  murder;  but 
tf  the  deceased  rushed  on  the  sword  accidently,  he  must  be  acquitted 
altogether,  and  if  the  wound  was  inflicted  in  a  struggle  at  the  door,  the 
prisoner  having  the  sword  in  his  hand,  but  without  any  intention  on 
his  part,  to  use  it,  then  there  was  a  careless  use  of  the  sword,  which 
made  him  guilty  of  manslaughter. 

ELIJAH    NOON  was  indicted  for  the  murder  of  Charlotte 
Noon,  his  wife,  at  Oxford,  on  the  2nd  of  May,  1852. 
The  facts  of  the   case   appeared  from    the    evidence  of  the 
prisoner's  daughter,  a  little  girl,  twelve  years  of  age.-    She  stated 
that  in  consequence  of  her  father  not  returning  home  on  Saturday 
night  the  2nd  of  May,  her  mother  went  to  look  for  him  soon  after 

(a)  Beported  by  J.  E.  Dayu,  Esq.,  Baniater-at-Law. 
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Rbo.        midnight.     They  returned  together  in  a  few  minutes ;  he  was  not 
Nook.       sober.     Her  mother  upbraid^  him  with  staying  out  so  late.     He 

*       took  some  money  out  of  his  pocket  and  counted  it.     She  said  he 

1852.       could  treat  other  persons  and  not  her.     He  then  took  down  a 

Mwdm-^     sword  from  the  shelf,  pulled  it  out  of  the  sheath^  and  struck  the 

Manalaugkier.  deceased  who  was  sitting  down,  on  the  back  with  the  flat  part  of 

the  sword.     The  child  ran  to  the  door  and  got  outside ;  the  mother 

fot  up  and  attempted  to  follow  her,  and  her  daughter  took  hold  of 
er  hand  to  puU  ner  through.  The  father  was  standing  in  the 
room,  and  according  to  the  child's  first  account,  he  went  to  his 
wife  at  the  door,  with  the  sword,  and  ran  it  into  her  left  side.  It 
appeared  however  that  the  witness  could  not  see  the  actual  thrust ; 
but  her  mother  screaming,  the  child  pulled  her  out  of  the  room 
into  the  street,  where  she  fell  down.  She  was  then  led  to  a  neigh- 
bour's, and  was  subsequently  taken  back  to  her  own  house.  The 
prisoner  had  in  the  meantime  replaced  the  sword  in  its  sheath  on 
the  shelf.  On  examination,  a  wound  nine  inches  long  was  found 
in  the  left  side  of  the  deceased,  of  which  she  died  in  about  twenty- 
four  hours.  The  prisoner  paid  every  attention  to  her  during  her 
last  moments.  The  deceased  stated  in  her  husband's  presence, 
that  he  had  done  it  with  a  sword.  She  subsequently  said  to  him, 
"  Elijah,  I  freely  forgive  you,  as  I  hope  the  Lord  will  forgive 
me,  but  always  avoid  passion." 

Piffott  addressed  the  jury,  contending  that  the  facts  proved  were 
consistent  with  the  supposition  that  the  deceased,  in  resisting  the 
effort  of  the  daughter  to  remove  her  from  the  room,  fell  back  on 
the  swordy  which  the  prisoner  was  too  much  intoxicated  to  know 
was  unsheathed.  In  the  course  of  his  remarks,  the  learned 
counsel  commented  on  the  absence  of  express  maUoe^  and  cited 
Russell  on  Crimes  (2nd  edit  voL  1,  p.  483.)  Express  malice  is 
where  one  person  kills  another  with  a  sedate,  deliberate  mind  and 
formed  design ;  such  formed  design  being  evidenced  by  external 
circumstances,  discovering  the  inward  intention ;  as,  lying  in  wait, 
antecedent  menaces,  former  grudges^  and  concerted  sdiemes  to 
do  the  party  some  bodily  harm. 

Cresswell,  J.  in  summing  up,  sdd:  ''The  charge  is  one  of 
wilful  murder,  and  the  indictment  charges  that  the  pnsoner  com- 
mitted ihe  crime  with  malice  aforethought.  It  is  my  duty  to  ex- 
plain to  vou  what  that  means,  and  for  uiat  purpose  I  will  read  to 
you  the  language  of  a  much  higher  authority  than  my  own.  The 
use  of  those  words  does  not  require  you  to  find  any  previous 
grudge  or  malignant  feeling.  It  is  sufficient  if  any  act,  Ukely  to 
produce  a  serious  injury,  is  done  wilfully.  In  the  first  passage  I 
am  going  to  ^uote,  the  author  says,  ''When  the  law  makes  use  of 
the  terms  mabce  aforethought  as  descriptive  of  the  crime  of  murder, 
it  ie  not  to  be  understood  in  that  narrow  restricted  sense  to  which 
the  modem  use  of  the  word  malice  is  apt  to  lead  one,  a  principle 
of  malevolence  to  particulars.  For  the  law  by  the  term  mabce 
in  this  instance,  meaneth,  that  the  fact  hath  been  attended  with 
such  circumstances  as  are  the  ordinary  symptoms  of  a  wicked. 
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deprayedj  malignant  spirit"  (b^    Now>  if  a  person  use  a  deadly        Sbo. 
weapon,  that  is  evidence  of  mauce.     Again:  ''any  formed  design       ^' 
of  doing  mischief  may  be  called  malice,  and  therefore  that  is  not        J^' 
such  killing  only  as  proceeds  from  premeditated  hatred  or  revenge        1852. 
against  the  person  killed,  but  also  m  many  other  cases,  such  as  is     ^^37 
accompanied  with  those  circumstances  that  show  the  heart  to  be  jiaLiaughier. 
perversely  wicked,  is  adjudged  to  be  of  malice  prepense,  and  con- 
sequently murder."  (c)    This  is  expressed  more  intelli^bl^  by  the 
late  Mr.  Justice  Littledale,  who  says,  **  That  midice  in  its  legal 
sense,  denotes  a  wrongful  act,  done  intentionally  without  just 
cause  or  excuse."  {d)    Therefore,  if  vou  think  the  prisoner  used 
the  weapon  wilfully,  then  that  is  such  malice  as  the  law  requires. 
The  great  question  for  your  consideration  is,  whether  the  wound 
was  given  mlfully.  If  done  by  the  accident  of  the  woman  rushing 
on  the  sword,  the  prisoner  would  not  be  responsible.    If  you  can 
find  any  evidence  that  he  used  the  swora  carelessly,  and  that 
without  intending  to  inflict  a  wound,  he  caused  it,  then  he  is 
guilty  of  manslaughter ;  but  if  he  used  it  intending  to  inflict  a 
wound,  then  he  is  guilty  of  murder. 

Mr.  Justice  Cresswell  then  went  through  the  evidence,  and 
upon  that  part  of  it  relating  to  the  observations  of  the  deceased 
immediately  before  the  prisoner  took  the  sword  down,  observed, 
that  where  death  is  occasioned,  words  form  no  justification  in  law. 
When  in  a  contest,  the  law  makes  great  allowance  for  blows  and  a 
personal  encounter,  but  not  for  words.  If  therefore,  in  conse- 
quence of  words,  the  prisoner  was  provoked  and  intended  to  do 
the  deceased  a  grievous  injury,  that  is  no  justification  or  allevi- 
ation of  the  ofience.  In  conclusion,  the  learned  judge  said  **  There 
is  no  evidence  of  any  conflict  or  of  any  provocation  in  law.  If 
the  prisoner  used  that  sword  intending  to  do  a  serious  injury,  that 
is  such  evidence  of  malice  as  the  law  nolds  to  be  murder.  If  the 
deceased  woman  rushed  upon  it,  then  it  was  an  accident,  and  he 
is  not  guilty.  If  the  wound  was  inflicted  in  a  struggle  at  the 
door,  without  any  intention  on  the  part  of  the  prisoner  to  use  it, 
but  having  the  sword  in  his  hand,  then  there  was  such  a  careless 
use  of  that  sword  as  to  make  him  guilty  of  the  crime  of  man- 
slaughter. 

Verdict,  Guilty  of  manslaughter, 

Cripps  and  Sawyer^  for  the  prosecution. 

Pigoit  and  Huddieston,  for  the  prisoner. 

(6)  Foster^s  Crown  Law,  p.  256. 

(c)  1  Hawkixifl'  Pleas  of  the  Crown,  o.  81,  i.  IS,  dted  1  RoBsell  on  Crimes,  2nd  edit. 
;b4S2. 
(cQ  MThenon  v.  Dsniels,  10  B.  &  a 
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COURT  OF  CRIMINAL  APPEAL. 

^;7n7  23,  1853. 

(Coram  Jervib,  C.  J.,  Parke,  B.,  Alderson,  B.,  TVightman,  J., 
and  CbesswelIo  J.) 

Reg.  v.  Priscilla  Philpott.  (a) 

Parent   and  chUd — Orueliy — Neglect    to    provide    necessary  food-^ 
Indictment — Material  averment — Actual  injury — Evidmce. 

Neglect  on  the  part  of  a  parent  to  provide  an  infant  child  with  necessary 
food  and  clothing  is  not  a  misdemeanor  at  comtnon  lawy  unless  some 
actual  injury  is  done  to  the  child  ;  and  in  an  indictment  for  that  offence^ 
an  averment  thai  the  child  was  actually  injured  is  a  necessary  and 
material  allegation^  and  must  be  proved. 

Whether  actual  injury  has  been  occasioned  is  a  question  of  fact  for  the 
jury  ;  but  tohere^  upon  a  case  reserved^  it  appeared  that  a  mother  had 
left  her  children  for  severed  days  without  food  or  clothing^  so  that^  but 
for  the  attention  of  a  neighbour y  they  might  probably  have  died ;  but 
thaty  in  consequence  of  that  attention^  they  did  not  suffer  any  serious 
injury^  though  the  neighbour  thought  that  they  did  suffer  in  some  de^ 
gree ;  and  die  question  was  put  to  the  court  whether  the  injury  was 
sufficient  in  degree  to  constitute  the  offence  : 

Heldy  insufficient 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  County 
of  Kent,  holden  at  Maidstone  on  the  4th  of  January,  1853, 
Priscilla  Philpott  was  tried  upon  an  indictment  which  chained 
that,  before  and  at  the  time  of  the  committing  of  the  offence  next 
hereinafter-mentioned,  to  wit,  on  the  20th  day  of  December, 
A.D.,  1852,  Priscilla  Philpott,  late  of  the  parish  of  Chatham,  in  the 
county  of  Kent,  was  the  mother  of,  and  then  had  the  care  and 
custody  of  an  infant  female  child,  whose  name  is  to  the  said  jurors 
unknown,  of  tender  years,  to  wit,  of  the  age  of  seven  years,  and 
unable  to  support  or  maintain  herself,  or  to  provide  herself  with 
necessary  ana  proper  food  and  clothing ;  and  the  said  Priscilla 
Philpott  then  was  able  to  support  and  maintain  the  said  infant 
child,  and  to  provide  the  said  infant  child  with  necessary 
and  proper  food  and  clothing,  whereby  it  became  and  was 
the  duty  of  the  said  Priscilla  Philpott  to  maintain  and  support  the 
said  infant  child,  and  to  provide  the  said  infant  with  necessary  and 
proper  food  and  clothing.  Nevertheless  the  said  Priscilla  Philpott, 
Deing  an  evil-disposed  person,  and  not  regarding  her  said  duty  in 

(a)  Reported  by  A.  BnTUBafTOH,  Esq.,  Bamster-at-Law. 
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that  behalf,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,        Rbo. 
in  the  connty  aforesaid,  did  unlawfully  and  wilfully  neglect  to  •• 

support  or  maintain  the  said  infant  child,  or  to  provide  uie  said     ph^^^ 

infant  with  necessary  and  proper  food  and  clothing,  and  did  then        

unlawfully  and  wilfully  desert  and  abandon  the  said  infant  child,        ^^* 
and   did  leave  the  said  infant  child   without  necessary  food  or    Parent  and 
clothing  for  a  long  space  of  time,  to  wit,  four  days,  whereby  and  ekUd^CneUjf 
by  reason  of  which  said  unlawful  and  wilful  neglect,  desertion    —^^teoL 
and  abandonment,  the  said  infant  child  became  and  was  greatly 
injured  and  weakened ;  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

A  second  count  in  the  indictment  contained  a  similar  charge 
against  the  prisoner  for  neglecting  to  support  another  of  her 
children,  being  a  female  child  of  the  age  of  six  years.  And  there 
was  a  similar  charge  in  a  third  count,  with  respect  to  another  of 
her  children,  being  a  boy  of  the  age  of  three  years.  It  was  proved 
upon  the  trial  that  the  prisoner  was  the  wife  of  a  seaman  in  Her 
Majesty's  service,  who  was  absent  on  service ;  that  she  received 
a  portion  of  his  pay  under  a  power  given  by  her  husband;  that  she 
had  a  house  to  herself  in  which  she  lived  with  her  three  children, 
the  children  mentioned  in  the  indictment ;  that  the  prisoner  was 
able  to  work  and  get  her  living  if  she  chose ;  was  a  good  needle- 
woman, and  was  used  to  work  for  the  slopsellers. 

Mary  Anne  Crane,  a  witness  for  the  prosecution,  a  neighbour  of  ^•■•• 
the  prisoner,  stated  that  about  five  o'clock  in  the  evening  of  the 
20th  December,  prisoner  called  on  her  with  another  woman,  Mrs. 
Grardner,  who  came  to  take  leave  of  witness.  Crane  asked 
prisoner  whether  she  was  going  to  stay  out  all  night  again? 
That  the  prisoner  made  no  answer  and  went  away ;  that  about  half 
an  hour  afterwards  witness  went  to  see  the  children,  the  door  of  the 
bouse  being  only  fastened  with  a  latch;  witness  went  in  and  found 
the  children  upstairs,  in  bed;  that  there  was  no  food  in  the  house; 
a  flock-bed  on  the  floor,  with  only  one  bit  of  blanket  upon  it ;  that 
the  bed  was  wet;  that  witness  gave  the  children  a  piece  of  bread  and 
butter  each;  the  little  boy  was  crying;  that  witness  went  to  them 
agun  the  next  morning,  soon  after  five  o'clock;  the  prisoner  was 
not  there,  nor  anybody  but  the  three  children,  who  were  asleep ; 
that  witness  went  home,  and  about  eight  o'clock  made  some  coffee 
and  took  to  them,  with  a  piece  of  bread  and  some  coals,  and 
made  a  fire;  that  about  noon  witness  went  in  again  and  found  them 
alone,  not  in  bed;  that  the  two  girls  were  perfectly  naked,  and 
the  little  boy  had  nothing  but  a  piece  of  an  old  apron  about 
him;  that  she  saw  no  other  clothes  that  the  children  might 
have  put  on ;  that  witness  gave  them  a  mess  of  turnips  and 
potatoes;  that  at  night  witness  begged  some  food  for  them,  which 
they  had.  They  were  alone  that  night,  as  far  as  witness  knew  ; 
that  on  the  foUowing  morning  (Wednesday)  witness  gave  the 
children  some  bread,  and  afterwards  took  them  to  the  parish  work- 
house, and  that  on  the  next  day  (Thursday),  about  eight  o'clock 
in  the  morning,  the  prisoner  came  to  witness  and  asked  her  if  she 
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Bbq.       knew  where  her  children  were,  and  she  told  her;  she  said  she  went  on 

^'         board  a  barge  there,  and  they  took  her  to  Maidstone,  and  that  she 

Pmi^oiT.    ^^  walked  back  (beine  a  distance  of  eight  miles.)    Witness  was 

of  opinion  that  the  children  did  suffer  in  some  degree  from  want  of 

]^       TOToper  nourishment  and  clothing,  though  not  to  any  serious  extent. 
Parent  and    ^^^  evidence  of  Mary  Anne  Crane  was  confirmed  by  other  witnesses. 

child— Cruelty  It  was  therefore  proved  that  the  prisoner  had  left  her  children 
—Negkci,  without  food  or  clothing,  and  remained  absent  from  five  o'clock  on 
Monday  evening  till  eight  o'clock  on  Thursday  morning,  that  from 
their  tender  age  the  chddren  were  unable  to  provide  for  themselves, 
that  the  prisoner  had  the  means  of  providing  for  them,  and  that  but 
for  the  attention  of  a  poor  neighbour  the  chimren  must  have  suffered 
more  severely,  and  might  probably  have  died  for  want  of  food,  but 
that  the  children  did  not  actually  suffer  any  serious  injury*  The 
Court  inclining  to  the  opinion  that  the  conduct  of  the  prisoner  was 
a  misdemeanor  at  common  law,  the  jury  thereupon  found  the 
prisoner  guilty  upon  all  the  counts. 

But  having  some  doubts  on  the  subiect  the  Court  respited  the 
judgment,  and  reserved  the  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal.  The  doubts  were  upon  the  following  points : — 
First.  Whether  the  conduct  of  the  prisoner,  in  absenting  her- 
self as  mentioned  in  the  above  statement,  amounts  to  a  misde- 
meanor at  common  law,  irrespective  of  any  actual  injury  to  the 
children,  which  might  be  the  result;  whether,  therefore,  the 
averments  in  the  mdictment,  that  the  children  were  thereby 
*^  greatly  injured  and  weakened,"  were  material  and  necessary  to 
be  proved  ?  Secondly.  If  actual  injury  to  the  children  is  necessary 
in  order  to  constitute  the  offence,  and  the  averments,  therefore, 
necessary  to  be  proved,  whether  the  iujuiy,  which  to  some  extent 
the  children  must  have  sustained,  was  sufficient  in  degree  to  con- 
stitute the  offence  and  support  the  averments  ? 
The  case  was  not  argued  by  counsel  on  either  side. 

Judgment  Jervis,  C.  J. — We  are  aU  of  opinion  that  this  conviction  is 

^Tong.  The  chairman  has  submitted  two  questions  to  us.  The 
first  is,  whether  the  conduct  of  the  prisoner  amounted  to  a  misde- 
meanor independently  of  any  injury  to  the  children;  in  other 
words,  whether  it  was  necessary  to  prove  the  averments  in  the 
indictment,  which  charged  that  the  children  were  greatly  injured 
and  weakened  by  the  conduct  of  the  prisoner.  We  are  of  opinion 
that  these  averments  are  material,  and  ought  to  be  proved,  and^ 
therefore,  that  an  offence  would  not  be  established  without  making 
out  an  injury  to  the  children.  In  HogaiCi  case  (2  Den.  C.  C.  277), 
it  is  expressly  said  that,  in  order  to  support  an  indictment  for 
neglecting  to  supply  with  food  a  child  of  tender  years,  it  must  be 
shown  that  the  neglect  was  followed  by  injury  to  the  health  of  the 
child.  The  next  question  is,  whether  the  injury,  which  to  some 
extent  the  children  must  have  sustained,  was  sufficient  in  degree 
to  constitute  the  offence  and  support  the  averments.  It  is  always 
for  the  jury  to  ascertain  the  fact  whether  actual  injury  has  been 
done;  but  here  it  is  found  that  the  children  did  not  actually 
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8affer  any  serious  injury,  though  they  must  have  suffered  in  some        Bbo. 
degree,  and  that  is  not,  in  our  opinion,  sufScient  to  support  the     p    '* 
oonviction.     In  Friends  case  (R.  &  R.  20),  which  was  an  indict-     pbiltott. 

ment  for  refusing  to  supply  an  apprentice  with  necessaries,  the       

opinion  of  the  judges  was,  that  to  constitute  an  indictable  breach       |f^ 
of  duty,  it  must  be  shown  that  the  withholding  of  necessaries  occa-    Paretu  and 
sioned  injury  to  the  health  of  the  apprentice.     This  view  is  con-  child— Cruelty 
firmed  to  some  extent  by  the  14  &  15  Vict.  c.  11,  the  first  section     -^^^ 
of  which  treats  the  neglect  to  supply  necessary  food  as  an  offence 
of  the  same  degree  as  other  conduct,  whereby  the  life  of  the 
wprentice  is  endangered,  or  the  health  permanently  injured,  or 
likely  to  be  sa     The  conyiction,  therefore,  is  wrong. 

Judgment  reversed^ 


COURT  OF  CRIMINAL  APPEAL. 

AprU  23,  1853. 

(Coram  Jebtis,  C.  J.,  Parke,  B.,  Ald£bson,6.,  Colebidge,  J., 
and  Cresswell,  J.) 

Reg.  v.  Manktelow. 

AbducHan —  What  is  a  sufficient  ^*  taking  out  of  the  possession  "  of  the 
parent  or  guardian — Stat,  9  Geo.  4,  c,  31,  s,  20. 

In  order  to  constitute  the  offence  of  abduction  within  stat,  9  Geo,  4,  c.  31, 
s,  20,  it  is  not  necessary  that  the  girl  should  •  be  taken  byforcCy  either 
actual  or  comtntctive,  or  be  taken  out  of  the  actual  possession  of  the 
parent  or  guardian.  It  is  enough  if  she  be  persuaded  by  the  prisoner 
to  leave  her  home,  and  the  control  of  the  parent  continues  down  to  the 
time  of  the  taking, 

fVherCy  therefore,  the  prisoner  persuaded  a  girl  under  sixteen  to  meet  him 
at  a  place  two  miles  from  her  father's  house,  where  she  lived,  for  the 
purpose  of  going  with  him  to  America  ;  and  she  did  so  voluntarily, — 
leaving  her  home  alone,  then  meeting  the  prisoner  at  the  place  appointed, 
and  afterwards  travelling  with  him  to  London  : 

Held,  that  he  was  guilty  of  abduction, 

THE  following  case  was  stated  by  Coleridge,  J. : — The  pri- 
soner was  tried  before  me,  at  the  last  Maidstone  As- 
sizeSy  upon  an  indictment  framed  on  the  20th  section  of  the 
9  Geo. 4,  c  31,  which  makes  it  a  misdemeanor  ''if  any  person 

(a)  Reported  by  A  BrcTLEsroHt  Esq.,  Binister-At^LAW. 
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Rbo. 

9. 

Mauktblow. 

1858. 

AbdueHon — 

What  a 

*^  taking,** 


Case. 


shall  unlawfully  take  or  cause  to  be  taken  any  unmarried  girl  being 
under  the  age  of  sixteen  years,  out  of  the  possession  and  against 
the  will  of  her  father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her."  The  prisoner  had  for  some  time 
lodged  in  the  house  of  John  Frost,  a  labouring  man,  at  Bottenden, 
and  stated  to  him  and  his  family  his  intention  to  emigrate  to 
America.  On  the  7th  February  he  took  leave  of  them,  and  went 
with  John  Frost  to  Maidstone  by  the  Sutton-road,  there  to  take 
the  train  for  London.  It  was  understood  between  them  that  John 
Frost,  after  parting  with  him,  would  return  by  the  Staplehurst- 
road.  A  short  time  before  his  departure  he  had  privately  persuaded 
Ann  Frost,  John's  daughter,  a  girl  between  twelve  ana  thirteen^ 
to  00  with  him  to  America,  and  on  the  morning  of  his  departure 
he  had  secretly  told  her  to  put  up  her  things  in  a  bundle,  and  walk 
to  a  point  named  on  the  Sutton-road,  where  he  would  meet  her. 
She  did  so,  and  the  prisoner  having  parted  with  the  father  on  the 
Staplehurst-road  returning  home,  went  to  the  Sutton*road,  and 
met  her  at  the  place  appointed.  He  placed  her  clothes  among  his 
own  in  one  of  his  boxes,  and  the  two  travelled  in  a  covered  van  all 
night  to  London,  and  in  the  morning  he  was  taken  into  custody  at 
the  instance  of  the  girl's  uncle.  He  stated  at  the  time  of  his 
apprehension  that  he  had  paid  the  girl's  passage  to  London,  and 
was  going  to  take  her  to  America. 

The  prisoner's  counsel  relied  on  the  case  of  R.  v.  •  Meadows 
(1  C.  &  K.  399),  and  argued  that  as  the  girl  went  voluntarily  there 
was  no  taking  within  the  meaning  of  the  20th  section.  The  case 
of  R.  V.  Robins,  (ibid  458),  was  cited  on  the  other  side,  and  it  was 
stated  that  my  brother  Maule,  at  the  same  place,  on  the  previous 
circuit,  had  declined  to  act  on  J3.  v.  Meadows,  I  overruled  the 
objection,  and  told  the  jury  that  the  girl  was  in  her  father's  jposses- 
sion  while  in  his  house,  although  he  was  not  actually  in  it,  that  the 
taking  need  not  be  by  force,  nor  against  the  girl's  will,  and  that  if 
the  prisoner,  by  persuasion,  induced  her  to  leave  her  father's  roof 
against  his  will,  m  order  to  her  going  with  him  to  America,  the 
case  was  within  the  statute.  On  this  direction  the  jury  found 
him  guilty,  and  I  sentenced  him  to  nine  calendar  months  imprison- 
ment I  reserved  the  point,  and  now  desire  the  opinion  of  the 
judges  on  the  propriety  of  the  conviction. 

Ribton  for  the  prisoner. — The  question  is,  what  meaning  is  to 
be  given  to  the  words  '*  take  or  cause  to  be  taken"  in  the  9  Geo.  4, 
c.  31,  s.  20,  which  enacts,  *^  that  if  any  person  shall  unlawfully 
take,  or  cause  to  be  taken,  any  unmarried  girl  being  under  the 
age  of  sixteen  years,  out  of  the  possession  and  against  the  will 
of  her  father  or  mother,  or  of  anv  other  person  having  the  lawful 
care  or  charge  of  her,  every  such  offenaer  shall  be  guilty  of  a 
misdemeanor."  Now,  in  order  to  constitute  an  offence  under 
that  section,  the  taking  must  be  by  force  of  some  kind ;  and  mere 
persuasion  will  not  do.  How  can  it  be  said  that  a  girl  is  taken 
out  of  the  possession  of  her  parents  or  guardians,  who  leaves  home 
of  her  own  free  will,  without  any  sort  of  coercion  or  control 
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being  exerted  towards  her.  The  case  of  Reg.  v.  Mary  Ann  Meadows       Rsg. 
(1  Car.  &  EL  399),  is  an  authority  expressly  in  point.     In  that  ^-^  *'• 

case  the  facts  were,  that  a  girl  under  sixteen,  who  was  in  service        

at  Wolverhampton,  was  returning  from  an  errand,  when  she  met  1853. 
the  jprisoner,  who  asked  her  if  she  would  go  to  London,  as  her  ^^,^^]^„_ 
mother  wanted  a  servant,  and  would  give  her  51.  wages.  They  w^AoTa 
went  away  together  to  Bilston,  and  afterwards  to  Birmingham,  "  toA-in^.** 
passing  under  a  feigned  name.  Parke,  B.  upon  proof  of  the  above 
lacta  said,  "  I  think  this  will  not  do ;  there  must  be  a  taking,  and 
from  the  evidence  it  appears  that  the  child  accompanied  the 
prisoner  voluntarily."  It  was  argued  that  as  the  prisoner  had 
induced  the  girl  to  go  by  false  representation  there  was  a  construc- 
tive taking ;  but  the  learned  judge,  who  stated  that  he  had  con- 
sulted Coleridge,  J.  upon  the  subject,  held  that  there  must  be  an 
actual  taking  or  a  causing  to  be  taken  away  to  bring  a  case  within 
sect.  20;  and  that  ''a  mere  decoying  or  enticement  away,  which 
would  be  an  offence  within  the  meaning  of  the  21st  section  (^) 
would  not  constitute  one  under  the  20th."  That  case  was  quoted 
in  R.  V.  Robins  (1  Car.  &  K.  456) ;  but  the  circumstances  of  the 
latter  were  materially  different.  There  the  prisoner  went  to  the 
lather's  house  at  night,  and  placed  a  ladder  at  a  window,  and 
held  it  whilst  the  daughter  descended,  and  then  they  eloped 
together.  It  was  held  by  Atcherley,  Serjt.,  with  the  concurrence 
of  Tindal,  C.  J.,  that  under  those  circumstances  there  was  a  taking  ArgumeDt. 
by  the  prisoner  within  the  meaning  of  sect.  20,  although  it  was 
proved  that  the  girl  herself  had  suggested  the  elopement.  But 
that  is  not  inconsistent  with  R»  v.  Meadows^  because,  in  the  mode 
of  leaving  the  house  there  was  a  species  of  force  sufficient  to 
constitute  a  constructive  taking.     There  was  an  act  done  by  the 

frisoner ;  he  assisted  her  in  breaking  out  from  her  father's  house. 
n  the  present  case  the  prisoner  was  not  even  present  when  the 
girl  left  home.  The  case  against  him  rests  entirely  upon  an 
antecedent  persuasion;  and  when  the  difference  in  language 
between  ss.  20  and  21  is  pointed  out,  it  would  be  a  very  great 
stretch  of  construction  to  hold  that  such  a  case  came  within  the 
words  of  sect.  20.  In  sect.  19,  with  regard  to  the  abduction  of  women 
on  account  of  their  fortune,  where  the  taking  must  be  against  the 
will  of  the  woman,  the  words  are,  **take  away  or  detain." 
[Jeevis,  C.J. — There  would,  at  all  events,  be  a  sufficient  taking 
when  the  prisoner  met  the  girl  upon  the  road ;  but  was  it  a  taking 
*'  out  of  the  possession  of  her  father"  ?]  It  is  submitted  that  it  was 
not.  [Alderson,  B. — Would  a  child  be  out  of  its  father's  pos- 
session if  it  was  sent  out  upon  an  errand  or  for  a  walk  ?]  Here 
the  girl  had  left  the  house  not  intending  to  return.  [ Jbkyis,  C. J. 
— She  would  have  returned  if  the  prisoner  had  not  met  her,  and 
she  left  by  his  persuasion.]     The  case  of  Reg.  v.  Kipps  (4  Cox 

(6)  The  words  of  sect  21  are  that,  ^  if  any  person  shall  maliciously,  either  by  forct  or 
frauds  lead  or  take  awaj  or  decoy  or  entice  away  or  detain  any  child  under  the  age  of  ten  years 
with  intent  to  depfrive  the  parent  or  parents,  &c.  of  the  possession  of  snch  child,  or  with  intent 
to  steal  any  article  upon  or  about  the  person  of  such  cliild,"  &c.  he  shall  be  guilty  of  felony. 

VOL.   VI.  L 
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Grim.  Gas.  167),  was  alluded  to  at  the  trial;  and  that  case  is 
certainly  at  vanance  with  R.  v.  Meadows.  In  that  case  Maole,  J. 
held  that  it  was  no  answer  to  an  indictment  for  abduction  under 
sect  20,  to  show  that  the  girl  went  voluntarily  from  her  home,  in 
consequence  of  the  persuasions  of  the  prisoner,  to  a  place  at  some 
distance,  where  she  met  the  prisoner,  and  whence  she  went  away 
with  him  without  any  reluctance.  The  learned  judge  in  that  case 
observed  that  if  the  construction  apparently  put  upon  the  statute 
in  R.  V.  Meadows  be  the  right  construction  the  act  can  hardly  ever 
be  violated  except  in  the  case  of  children  in  arms.  [Jebvis,  G.  J. 
— In  a  note  to  A  v.  Kipps  the  peculiarity  of  the  laots  in  JZ.  v. 
Meadows  is  pointed  out.  It  is  said  truly,  **  the  real  facts  of  the 
case  of  R.  v.  Meadows  do  not  warrant  the  marginal  note.  The 
defendant  there,  Mary  Ann  Meadows,  was  a  girl  who  had  formerly 
been  a  schoolfellow  of  Allen,  the  girl  alleged  to  have  been 
abducted,  and  was  probably  very  little  older  Sian  Allen  herself. 
Allen  was  out  at  service,  and  had  been  sent  upon  an  errand 
by  her  mistress,  Mrs.  Tombs.  As  she  was  returning  she 
met  Mary  Ann  Meadows,  who  proposed  to  her  to  accompany 
her  to  London,  upon  a  representation  that  Mrs.  Meadows,  her 
mother,  wanted  a  servant,  and  would  engage  her.  They  both 
went  away  together  at  once.  K  this  had  been  held  to  be  abduc- 
tion any  two  school  girls  playing  truaut  in  company  might  have 
been  indicted  respectively  each  for  abducting  the  other.^  In 
R.  V.  Biswell  (2  Gox  Grim.  Gas.  279),  Alderson,  B.  i^pears  to 
have  held  that  although  the  girl  was  the  first  to  propose  that  she 
and  the  prisoner  should  leave  the  father's  house,  he  was  guilty  of 
abduction ;  but  in  that  case  they  left  together.  Reg.  v.  Hopkins 
(Gar.  &  M.  254),  was  a  case  in  which  the  prisoner  took  away  the 
t1  with  the  consent  of  the  parents,  but  that  consent  was  obtained 
y  fraud ;  and  Gumey,  B.  intimated  that  in  his  opinion  the  offence 
of  abduction  was  complete ;  but  if  it  had  become  necessary  he 
would  have  reserved  a  case  for  the  opinion  of  the  judges.  That 
necessity  however  did  not  arise,  because  the  prisoner  was  convicted 
of  another  offence,  and  no  sentence  was  passed  upon  the  indict- 
ment for  abduction. 

No  counsel  was  instructed  on  the  part  of  the  prosecution. 

JUDGMENT. 

Jebvis,  G.J. — In  this  case  the  first  question  submitted  to  us 
is  as  to  the  meaning  of  the  word  *^  tt^e"  in  the  20th  section  of 
this  act  of  Parliament;  and  Mr.  Ribton  contends  that  it  is  con- 
fined to  a  taking  by  force,  either  actual  or  constructive ;  but  the 
section  itself  shows  that  that  is  not  the  meaning.  It  provides  that 
if  any  one  shall  unlawfully  take,  or  cause  to  be  taken,  any  girl 
under  the  age  of  sixteen  out  of  the  possession  and  against  the  will 
of  her  father,  or  any  person  having  the  charge  of  her,  he  shall  be 
guilty  of  a  misdemeanor ;  the  taking  contemplated  therefore  by 
the  statute  is  a  taking  against  the  wiU  of  the  parent  or  guardian, 
and  not  a  taking  against  the  will  of  the  girl,  whidi  would  neces- 
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flarily  be  a  taking  by  force.     It  is  the  father  or  guardian^  whom  it        Bko. 
18  the  object  of  wie  Legislature  to  protect  against  the  aggression  •• 

of  the  abductor.    But  the  taking  must  also  oe  **  out  of  the  pos-        ktklow. 
session*'  of  the  parent  or  guardian  ;  and  the  next  question  is,  what        1853. 
is  the  meaning  of  that  word  **  possession  ?**    Now»  actual  manual       ' — r 
possession  is  dearly  not  necessary ;  and  it  appears  to  us  that  the       i^;^  ^ 
statute  is  satisfied  if  at  the  time  of  the  taking  the  girl  continues     '*  taJdngr 
under  the  care,  charge,  and  control  of  the  parent.     Then  what 
are  the  facts  in  the  present  case?    The  girl  left  her  home  by  the 
prisoner's  persuasion  for  the  particular  purpose  of  meeting  the 
prisoner  at  an  appointed  place ;  and  until  that  purpose  was  accom- 
plished the  control  and  possession  of  the  father  continued.    If  judgment 
she  had  not  met  the  prisoner  she  would  have  returned  home,  but 
he  interferes  and  persuades  her  to  go  with  him ;  and  she  does  so ; 
and  he  takes  her  bundle  and  puts  it  with  his  own  in  his  box.     By 
these  acts  all  care  and  control  on  the  part  of  the  father  is  deter- 
mined ;  and  at  that  time  the  prisoner  takes  her  out  of  the  posses- 
sion of  her  father.    We  are  of  opinion,  therefore,  that  the  convic- 
tion is  right;  and  the  case  of  R.  v.  Kipps  is  in  point.     There  the 
facts  resembled  those  of  the  present  case;  and  the  decision  of 
Maule,  J.  was  in  accordance  with  this  judgment.     The  case  of 
R.  T.  Meadows  was  very  different  in  its  facts  as  is  well  pointed  out 
in  the  note  to  R.  v.  Kipps. 

Pabke,  B. — I  am  entu^ly  of  the  same  opinion. 

Ald£BSON,  B.,  Colebidge,  J.,  and  Ckesswell,  J.  concurred. 

Canmctum  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
April  23,  1853. 

(Before  Jervis,  C.J.,  Parke,  B.,  Alderson,B.,  Wightman,  J., 

and  Cresswell,  J.) 

Reg.  t;.  Elizabeth  Brooks,  (a) 

Felonious  receipt  of  stolen  goods — Receipt  by  a  wife  from  her  husband, 

A  wife  received  from  her  husband  goods  which  he  had  stolen,  she  hnowing 
at  the  time  that  they  were  stolen  ;  and  she  endeavoured  afterwards  to 
prevent  their  discovery. 

The  judge  told  the  jury  that  <u  her  husband  had  delivered  the  stolen 
articles  to  the  prisoner,  the  law  presumed  that  she  acted  under  his  con* 
trol  in  receiving  them,  but  that  this  presumption  might  be  rebutted* 
If,  therefore,  in  considering  the  evidence  they  were  perfectly  satisfied 
that  at  the  time  when  she  received  any  of  the  articles  she  knew  that  they 
were  stolen,  and  in  receiving  them  acted  not  by  reason  of  any  control 
or  coercion  of  her  husband,  but  voluntarily  and  with  a  dishonest  and 
fraudulent  intention,  she  might  be  found  guilty.  The  jury  having 
found  a  verdict  of  guilty  : 

Held,  that  the  conviction  could  not  be  supported. 

THE  following  case  was  reserved  by  the  Recorder  of  Liverpool: — 
The  prisoner,  Elizabeth  Brooks,  was  indicted  at  the  Liverpool 
Borough  Sessions  in  February  last,  for  feloniously  receiving 
dressing-cases,  bell-corals,  pencil  cases  and  other  goods  of  Everard 
Eastee,  knowing  them  to  be  stolen. 

Henry  Brooks,  the  husband  of  the  prisoner,  had  been  for  several 
years  employed  as  salesman,  by  Edward  Eastee^  a  shopkeeper  at 
Liverpool,  who  dealt  in  dressing-cases  and  the  other  articles  men- 
tioned in  the  indictment 

In  the  course  of  the  year  1852,  Henry  Brooks  stole  from 
Eastee's  shop  the  articles  mentioned  in  the  indictment  and  de- 
livered them  into  the  hands  of  the  prisoner,  his  wife.  None  of 
these  articles  were  missed  before  the  prisoner's  apprehension,  and 
whether  they  were  stolen  at  one  time  or  at  different  times  did  not 
distinctly  appear.  On  the  first  suspicion  of  his  dishonesty,  Henry 
Brooks  absconded  and  was  not  subsequently  taken  into  custodv ; 
his  house  was  searched  and  a  box  was  there  taken  from  the 
prisoner,  after  some  struggle  on  her  part  to  retain  it  This  box 
contained  a  quantity  of  pawn-tickets  relating  to  and  which  led  to 

(a)  Reported  by  A.  Bittlkston,  Esq.,  Barrister-at-Law. 
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the  discoTery  of  the  property  mentioned  in  the  indictment  and        Rro. 
produced  at  the  triaL    Several  of  these  pawn-tickets  had  been  given  ^* 

for  articles  which  the  prisoner  had  herself  pledged,  falsely  stating    ^brookI" 
as  to  some  that  they  were  birthday  presents,  and  as  to  others,  that        -^— 
they  were  articles  in   which   she  dealt.     In   two  instances  the        ^^^^' 
prisoner  had  sent  different  persons  to  pledge  some  of  the  articles     jieceipt  of 
produced,  and  had  afterwards  received  the  pawn-tickets  and  the  stolen  goods  btf 
money  lent  by  the  pawnbrokers.     The  prisoner  said  in  her  defence  ^^{^  **"' 
that  she  did  not  know  that  the  things  were  stolen.     The  jury  were 
told  by  .the  Recorder  that  as  her  husband  had  delivered  the  stolen 
articles  to  the  prisoner,  the  law  presumed  she  acted  under  his  con- 
trol in  receiving  them,  but  that  this  presumption  might  be  rebutted. 
If,  therefore,  on  considering  the  evidence,  they  were  perfectly  satis- 
fied that  at  the  time  when  she  received  all  or  any  part  of  the  articles 
produced  she  knew  that  they  were  stolen,  and  in  receiving  them 
acted  not  by  reason  of  any  control  or  coercion  of  her  husband,  but 
voluntarily,  and  ynth  a  dishonest  and  fraudulent  intention,  she 
might  be  found  guilty.     The  jury  deliberated,  and  returned  a  ver- 
dict of  guilty. 

The  prisoner  was  undefended.  The  Recorder,  entertaining 
doubts  as  to  the  law,  reserved,  and  now  submits  for  the  con- 
sideration of  the  Justices  of  either  Bench  and  Barons  of  the  Ex- 
chequer, the  questions  whether  his  direction  was  right,  and 
whether  on  the  evidence  stated  the  case  ought  to  have  been  left  to 
the  jury? 

Judgment  was  postponed,  and  the  prisoner  committed  to  the 
Liverpool  Borough  Gaol  until  the  questions  shall  have  been  con- 
sidered and  decided. 

No  counsel  was  instructed  on  behalf  of  the  prisoner. 

Brett,  for  the  prosecution. — The  direction  of  the  Recorder  was  Argument. 
right,  and  there  was  evidence  to  support  the  verdict.  The 
prisoner  was  not  merely  acting  under  the  coercion  of  her  husband; 
she  took  active  steps  to  conceal  the  property.  The  presumption 
of  law,  that  a  wife  acts  under  the  control  of  her  husband  may  be 
rebutted  by  evidence  of  her  acting  independently. 

Parke,  B. — There  is  no  evidence  here  of  any  independent  act 
done  by  her. 

Cresswell,  J. — She  receives  the  stolen  goods  from  the  hands 
of  her  husband. 

Brett. — There  is  a  violent  attempt  at  concealment  on  her  part 

Pakke,  B. — The  desire  to  shield  her  husband  from  detection  is 
hardly  a  fault  in  a  wife. 

Alderson.  B. — You  seek  here  to  make  her  an  accessary  after 
the  fact. 

Brett. — She  disposed  of  the  stolen  goods  in  the  absence  of  her 
husband,  and  gave  false  accounts  respecting  them.  That  was 
evidence  for  the  jury  of  her  acting  voluntarily  and  fraudulently  in 
the  transaction. 

Alderson,  B. — There  was  no  activity  on  her  part  as  to  the 
receipt  of  the  goods. 
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Pakkb,  B. — I  do  not  see  how,  under  any  circumstancee,  a  wife 
can  be  conyicted  of  receiving  from  her  hueband. 

Jebvis,  C-  J. — If  the  direction  was  right,  there  was  no  evidence 
to  support  a  conviction. 

Conviction  reversed* 


COURT  OF  CRIMINAL  APPEAL. 
April  2i,  1853. 

(Before  Jebvis,  C.J,,  Pabke,  B.,  Aldbbson,  B,,  Wightman,  J., 
and  Cbesswell,  J.) 

Reg.  i;.  Thomas  Millabd  and  Henbt  Millabd.  (a) 

Perjury — Judicial  proceeding^ — Jurisdiction  of  justice — Information  on 
oath — Malicious  Trespass  Act 

An  information  on  oath  is  not  necessary  to  give  a  justice  jurisdiction  to 
convict  of  an  offence  under  sect  24  of  stat.  7^8  Geo,  4,  c.  30,  the 
provision  in  sect  30  being  cumulative. 

Where,  therefore,  upon  an  indictment  for  perjury  it  was  proved  that 
the  defendants  had  sworn  falsely  before  two  justices  of  the  peace  upon 
the  hearing  of  an  information  not  upon  oath,  for  an  offence  under 
sect  24  : 

Held,  that  they  were  properly  convicted. 

THE  following  case  was  stated  by  Wightman,  J.: — The 
defendants  were  severally  indicted  for  perjury  in  the  evidence 
they  gave  before  two  mi^strates,  upon  the  trial  of  an  informa- 
tion under  the  Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  s.  24. 

Mr.  Robertson,  a  gentleman  of  the  county  of  Pembroke,  laid  an 
information,  but  not  on  oath,  before  a  justice  of  the  peace,  against 
a  person  of  the  name  of  Wig^n  for  wilful  damage  to  the  carriage 
of  the  complainant.  A  summons  was  issued  against  Wiggin  to 
appear  to  answer  the  charge,  and  he  appeared  accordingly,  and  the 
defendants  Thomas  Milla^  and  Henry  Millard  were  examined  as 
witnesses  against  Wiggin,  and  the  indictment  was  for  perjury  upon 
that  examination.   It  was  objected  for  the  defendants  that,  to  give 

(a)  Reported  by  A-  Bittleston,  Esq.,  Barristcr-atrLaw. 
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the  magietrate  jurisdiction  the  information  must^  by  the  30th  Bee-        Rbo. 

tion  of  the  act^  be  on  oath,  which  it  was  not  in  the  present  case.   I  ^' 

thoD^htthat  the  magistrate  had  jurisdiction,  and  that  the  omission  to  miixard 
lay  the  information  on  oath  was  an  error  in  procedure  only ;  but  as        and 

the  case  is  one  of  very  eteneral  application  1  reserved  the  point  for  Hknry 

^i/-^./»A  i''^  *■  *  Millard. 

the  Court  of  Appeal.  

W.  WiGHTMAN.  1853. 

The  prisoners  were  convicted,  and  were  sentenced  to  imprison-        ": — 
ment  on  that  indictment.(6)  /urS^Li- 

Terry,  for  the  prisoner. — This  conviction  cannot  be  sustained,     Maiidout 
because  the  false  swearing  was  not  in  a  judicial  proceeding.  There   '^^^^•p*^  ^c^' 
was  no  information  on  oath  to  give  the  justice  jurisdiction: 
(3  Inst  106.) 

Jebvis,  C. J. — You  must  not  assume  that  an  information  on 
oath  is  necessary.  The  24th  section  of  the  7  &  8  Geo.  4,  c  30, 
gives,  in  general  terms,  jurisdiction  to  a  justice  in  all  cases  of 
malicious  injury  to  property,  ^^  for  which  no  remedy  or  punishment 
18  thereinbefore  provided,"  and  anv  justice  who  has  general  juris- 
diction in  the  place  may  inquire  into  such  a  case  whenever  the 
facts  come  to  his  knowledge,  and  so  far  as  that  section  is  concerned 
he  may  clearly  do  so  without  information  on  oath.  But,  by  the  Argumeot 
30th  section,  and  for  the  purpose  of  proceeding  under  its  provisions, 
an  information  on  oath  is  necessary ;  and  the  question  is,  whether 
that  mode  of  proceeding  must  be  adopted  in  all  cases,  or  whether 
it  is  an  additional  remedy.  The  preamble  to  sect.  30  expressly  states 
that  it  is  for  the  mare  effectual  prosecution  of  all  offences  punish- 
able on  summary  conviction  under  this  act ;"  and  the  question  is 
whether  it  is  not  a  cumulative  remedy,  which  the. prosecutor  may 
at  his  choice  adopt  or  for^o. 

Parke,  B. — Unless  the  statute  requires  that  the  information 
be  on  oath  it  need  not  be  on  oath,  and  unless  it  requires  that  the 
information  be  in  writing  it  need  not  be  in  writing:  (Beaten  v. 
Carew,  3  B.  &  C.  649;  Wason  v.  Weller,  1  B.  &  B.  57.)  The 
question,  therefore,  before  us  is,  whether  the  statute  makes  it  a 
condition  in  all  cases  that  the  information  be  on  oath ;  if  it  does, 
the  conviction  is  wrong ;  but  if  not,  it  is  right  (c) 

(i)  Bf  Stat  7  &  8  Geo.  4,  e.  30, 8.  24,  it  is  enacted,  that  if  anj  person  shall  wilfnlij 
or  BDalidoaalj  oommit  any  damage,  injniy,  or  spoil  to  or  upon  aoj  real  or  personal  property 
wfaataoerer,  either  of  a  public  or  private  natnre,  for  which  no  remedy  or  punishment  is  herein- 
before prorided,  ererj  snch  person  being  convicted  thereof  before  a  justice  of  the  peace  shall 
forfeit  and  pay  soob  sum  as  shall  appear  to  the  jnstioe  to  be  a  reasonable  compensation,  &e., 
not  ezoeeding  bL  (The  section  then  prorides  for  the  application  of  the  penalty,  and  in  case  of 
nonpayment  aathorises  imprisonment  of  the  offender.) 

Sect  30.  "  And  for  the  more  efiectnal  prosecotion  of  all  offionces  punishable  on  summary 
conTiction  under  this  Act,  be  it  enacted  that  where  any  person  shall  be  charged  on  the  oath  of 
a  credible  witness  before  any  justice  of  the  peace  with  any  such  offence,  the  justice  may  summon 
the  persoD  charged  to  appear  at  a  time  and  place  to  be  named  in  such  summons  ;  and  if  he 
shall  not  appear  accordingly,  then  upon  proof  of  the  due  service,  &c,  the  justice  may  either 
proceed  to  hear  and  determine  the  case  ex  parley  or  issue  his  warrant  for  apprehending  such 
persoD,"  &0. 

(e)  By  sUt  10  &  11  Vlct  c.  43,  s.  10,  it  is  expressly  provided  that,  '*  unless  some  par- 
tieular  act  of  Parliament  shall  otherwise  require,**  the  ii^ormation  for  offences  punishable  on 
samniar7  ooDvietion  "  may  be  laid  without  any  oath  or  a£Brmation  being  made  of  the  truth 
tbOTBof,**  asoept  in  oases  where  a  warrant  of  apprehension  is  iisued  iu  the  first  instance. 
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^*^  Terry, — The  30th  section^  as  the  preamble  shows,  points  out  the 

Thomas      n^^de  of  prosecution  to  be   adopted ;   the  ordinary  mode  being 

Millard     deemed  insufficient;  it  provides  another  which  is  to  be  ^^more 

AND        effectual,"     Sect.  24  merely  creates  the  offence,  and  imposes  the 

MiLLAM).     punishment,  but  does  not  prescribe  any  mode  of   prosecution, 

except  generally  that  it  is  to  be  by  conviction  before  a  justice.  Then 

1853.        section  30  is  passed  for  the  very  purpose  of  prescribing  a  course  of 

Perjury^     P^ocedurc  for  "all  offences"  punishable  on  summary  conviction 

Jurisdiction^  undcr  that  act ;  and  by  that  section,  the  Legislature  requires  an 

Malicious     information  on  oath  before  the  issuing  of  a  summons  to  the  party 

respau   cL  Q)j^j.gQ^^     Here  it  appears  that  the  party  charged  was  summoned 

without  the  information  on  oath  of  a   credible    witness.     The 

proceedings,  therefore,  upon  the  hearing  of  that  summons  were 

without  jurisdiction. 

No  counsel  appeared  for  the  prosecution. 
Judgment  Jeevis,  C.J. — We  are  all  of  opinion  that  the  conviction  is  quite 

right.  The  24th  section  gives  general  jurisdiction  in  cases  of 
wilful  damage  not  previously  provided  for ;  but  it  is  objected  that 
there  must  be  an  information  upon  oath.  It  is,  however,  esta- 
blished that  an  information  neea  not  be  in  writing  or  on  oath, 
unless  the  statute  requires  it,  and  that  the  magistrate  may  proceed 
without  an  information  on  oath,  if  he  has  jurisdiction  over  the 
subject-matter  and  has  good  reason  for  setting  the  law  in  motion. 
Now,  the  30th  section  does  require  an  information  on  oath  as  a 
condition  of  certain  proceedings ;  not  as  a  condition  of  every  pro- 
secution of  every  offence  under  the  act,  but  "  for  the  more  effectual 
prosecution"  of  offences  under  the  act.  If  we  look  at  the  29th 
section  we  find  the  words,  "  that  the  prosecution  of  every  offence 
punishable  on  summary  conviction  under  this  act  shall  be  com- 
menced within  three  calendar  months,"  &c.  That  is  a  general 
provision  applicable  in  all  cases,  and  to  every  prosecution.  The 
30th  section  differs  in  language,  it  has  for  its  object  **  the  more 
effectual  prosecution,"  and  it  in  fact  only  furnishes  an  additional 
mode  of  proceeding  which  the  prosecutor  may  or  may  not  adopt. 
Parke,  B. — I  am  entirely  of  the  same  opinion. 
Aldebson,  B.,  Wightman,  J.,  and  Cresswell,  J.  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL- 

Mayl,  1853. 

(Before  Jervis,  C. J.,  Alderson,  B.,  Cresswell^  J.,  Erle,  J., 
and  Martin,  B.) 

Reg.  c.  Welman.  (a) 

Fahe  pretences — Connection  of  statements  made  at  different  times. 

Two  statements  made  at  different  times,  even  at  the  interval  of  a  montlt, 
may  be  so  connected  together  as  to  constitute  one  indictable  false 
pretence  ;  and  it  is  entirely  a  qttestion  for  the  jury  whether  they  ought 
to  be  so  connected. 

Where,  therefore,  the  prisoner  falsely  stated  on  one  day  that  a  certain 
club  had  7000/.  in  the  bank,  in  order  to  persuade  the  prosecutrix  to 
become  a  member,  and  to  hand  money  oner  to  him,  but  she  refused  to 
do  so;  and  a  month  afterwards  the  prisoner  again  recommended  the 
club  to  her  as  ^^  strong  and  respectable,^  and  then  obtained  the  money: 

Held,  that  the  jury  were  properly  directed,  that  they  might  take  into 
account  what  passed  at  the  first  interview  as  well  as  what  passed  at  the 
time  when  the  money  was  paid  ;  but  that  before  they  could  convict  the 
defendant  they  must  be  satisfied  that  the  representations  were  knowingly 
false  and  fraudulent,  and  that  the  prosecutrix  was  induced  to  part  with 
her  money  by  those  representations, 

THE  following  case  was  reserved  by  the  Recorder  of  Man- 
chester:— At  the  last  Easter  Sessions  for  the  city  of  Man- 
chester, holden  on  the  4th'  of  April,  1853,  Harvey  Welman  was 
tried  and  convicted  before  me  for  obtaining  money  under  false 
pretences. 

The  indictment  against  him  was  as  follows,  that  is  to  say:^- 
Borough  of  Manchester  in  the  county  of  Lancaster,  to  wit.  The 
jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 
Harvey  Welman,  late  of  the  borough  of  Manchester,  in  the 
county  of  Lancaster,  labourer,  on  the  4th  day  of  August  in  the 
year  of  our  Lord  1850,  at  the  borough  aforesaid,  in  the  county 
aforesaid,  and  in  the  jurisdiction  of  this  court,  unlawfully,  knowingly 
and  designedly,  did  falsely  pretend  to  one  Jane  Jackson  that  there 
existed  a  certain  burial  society  which  he  the  said  Harvey  Welman 
then  and  there,  within  the  said  jurisdiction,  mentioned  and 
described  to  the  said  Jane  Jackson,  and  to  which  the  said  Harvey 
Welman  then  and  there  represented  that  he  belonged,  composed 

(a)  Reported  by  A  BiTTi.Esroir,  Esq.,  Barrister'at-Law. 
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B«>*       of  a  number  of  persons  associated  together  under  certcdn  rules 
WsufAM.    ^^^  regulations^  and  managed  according  to  certain  principles,  and 

the  affiurs  of  which  were  carried  on  and  conducted  under  the 

1853.       superintendence  and  direction  of  a  body  of  officers ;  that  its  affairs 
Faiieplnuenoea  ^®^®  Conducted  in  an  honest,  business-like  and  respectable  manner ; 
—Comieetmff  that  it  was  a  strong  society,  that  it  was  a  rich  society,  and  that 
different  itau-  the  Said  socicty  had  about  7,000/.  in  the  bank ;  by  means  of  which 
"^^'       said  false  pretences  the  said  Harvey  Welman  did  then  and  there,  and 
within  the  said  jurisdiction,  unlawfully  and  knowii^ly  obtain  from 
the  said  Jane  Jackson  a  certain  sum  of  money,  to  wit,  threepence  of 
the  moneys  of  Thomas  Jackson,  with  intent  then  and  there,  and 
within  the  said  jurisdiction,  to  cheat  and  defraud.     Whereas  in 
truth  and  in  fact,  no  such  society  as  that  mentioned  and  described 
by  the  said  Harvey  Welman  to  the  said  Jane  Jackson  either  then 
or  at  any  other  time  existed,  nor  were  its  affiiirs  carried  on  or  con- 
ducted under  the  superintendence  or  direction  of  a  body  of  officers, 
nor  were  the  affairs  then  or  at  any  other  time  conducted  in  an 
honest,  business-like  and  respectable  manner,  nor  was  it  then  or  at 
any  other  time  a  strong  and  rich  society,  nor  had  the  said  society 
then,  or  at  any  other  time,  7,000/.,  or  about  or  nearly  7,000i  in 
any  bank  or  banks,  or  elsewhere,  all  which  the  said  Harvey  Welman 
then  and  there,  and  within  the  stud  jurisdiction,  and  at  the  time  of 
the  making  the  said  false  pretences,  well  knew ;  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Case.  2nd  count  charges  the  same  offence,  without  alleging  that  the 

society  was  composed  of  a  number  of  persons  associated  together 
under  certain  rule^  and  regulations,  and  managed  according  to 
certain  principles. 

3rd  count  charges  the  same  offence,  vrithout  alleging  that  the 
defendant  represented  that  he  belonged  to  the  society,  or  that  it 
was  composed  of  a  number  of  persons  associated  together  under 
certain  rules  and  reffulations,  and  managed  according  to  certain 
principles,  and  the  affiiirs  of  which  were  carried  on  and  conducted 
under  the  superintendence  and  direction  of  a  body  of  officers,  or 
that  its  ai&irs  were  conducted  in  an  honest,  business-like  and 
respectable  manner. 

4th  count  charges  the  same  offence,  merely  alleging  that  a  certain 
burial  sodety,  which  the  defendant  mentioned  to  Jane  Jackson^ 
was  a  respectable  society,  that  its  affairs  were  conducted  in  an 
honest,  business-like  and  respectable  manner,  and  that  it  had  about 
7,00021  in  the  bank. 

The  defendant  pleaded  not  guilty. 

The  indictment  contained  twenty-four  counts,  comjprisin^  twelve 
separate  and  distinct  charges  of  obtaining  money  from  different 
persons  and  on  different  occasions,  as  appeared  by  the  opening  of 
the  learned  counsel  for  the  prosecution ;  the  indictment  charged  all 
the  offences  to  have  been  committed  on  the  same  day.  On  this 
being  stated,  I  told  the  learned  counsel  that  on  the  authority  of 
Eex  V.  Bassett  (1  Cox  Grim.  Gas.  51),  I  should  ultimately  call  upon 
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him  to  elect  as  to  which  case  should  go  to  the  jury^  bat  that  I       Kk. 
would  not  inteifere  with  his  making  the  fullest  statement,  or  giving     ^^utAH. 
eridence  on  any  count  or  counts  he  pleased  before  electing  on       — 
which  charge  to  proceed.  is^^- 

The  learned  counsel  went  on  with  his  statement,  and  afterwards  jrajJ^i^teiiMt 
called  witnesses  on  two  other  cases  in  the  indictment,  besides  that  ^coimecthg 
to  which  the  four  counts  above  stated  refer,  one  occurring  eighteen  ^i^^^"*^ 
months  before,  and  the  other  three  months  after.  ""^* 

The  facts  of  the  case  for  obtaining  money  by  false  pretences 
from  Jane  Jackson,  charged  in  the  counts  above  set  forth,  were  as 
follows : — In  July,  1850,  the  defendant,  Harvey  Wehnan,  called  at 
the  house  of  the  prosecutrix,  Jane  Jackson,  then  a  married  woman, 
but  now  a  widow;  he  had  some  cards  with  him;  he  said  he 
belonged  to  a  dub,  and  was  canvassing  for  members;  he  said  it 
was  odled  ^*  The  Mutual  Benefit ;"  he  said  it  was  a  very  strong 
dab;  they  had  about  TfiOOL  in  the  bank;  he  said  it  was  a 
very  excellent  society — a  strong  club— very  respectable.  Witness 
declined  to  enter. 

The  defendant  called  again  upon  her  in  a  month  afterwards, 
early  in  August ;  he  still  praised  the  club,  said  still  it  was  strong  and 
respectable.  That  was  all  he  said  at  that  time,  and  she  then 
entered  herself,  her  husband,  and  one  daughter  as  members,  which 
she  would  not  have  done  unless  the  defendant  had  made  these 
representations.  She  paid  at  that  time  one  penny  for  each  name 
(being  the  threepence,  for  obtaining  which  by  false  pretences  the 
defendant  is  indicted.)  Witness  mentioned  that  her  husband's  age 
was  then  fifty-two,  which  the  defendant  put  down  in  a  book,  and 
also  upon  a  card,  which  he  gave  to  and  left  with  her  at  the 
time,  and  she  continued  to  pay  as  a  member  until  her  husband's 
death,  on  the  22nd  June,  1852.  On  that  evening  she  called 
on  defendant  to  acquaint  him  with  her  husband's  death;  he 
said  he  would  call  next  morning,  and  she  must  find  the  card^ 
which  she  had  not  brought  with  her.  He  did  caU  next  morning. 
She  gave  him  the  card,  which  he  examined  for  twenty  minutes^ 
and  then  said  her  husband  was  above  fifty  when  entered,  and 
ought  to  have  paid  twopence  instead  of  one  penny  She  replied  she 
had  paid  all  he  demanded,  and  if  he  had  demanded  more  at  the  time 
of  entry  she  would  have  paid  it*  He  then  said  she  was  only  entitled 
to  41  lOs*  for  burial  money,  instead  of  5/.,  in  consequence  of  that 
penny  not  having  been  paid.  Defendant  then  ofiered  her  a  receipt 
for  5L,  which  he  wanted  her  to  sign.  She  said  she  would  not  sign 
for  6L  If  he  would  alter  the  figures  to  ^L  10«.,  and  give  her  the 
money,  she  would  sign  for  that,  but  she  should  still  look  after  the 
105.  He  then  said  he  would  not  give  her  a  farthing.  She  did  not 
sign  any  receipt  He  went  away,  and  she  never  got  a  farthing, 
^e  afterwards  went  to  Carpenters'  Hall  on  the  second  Thursday 
in  July,  understanding  it  to  be  a  quarterly  meeting.  Defendant, 
Samuel  Clegg,  Moon,  and  Hey  woo(i,  were  there.  She  applied  to 
them  for  the  money.  Defendant  said  he  would  never  give  her  a 
farthing,  and  would  send  for  a  policeman  to  turn  her  out,  and  she 
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Bbo.        got  no  satisfaction.  The  card  left  by  defendant  with  Jane  Jackson 

V*  when  she  became  a  member  was  a  printed  one,  and  had  on  it 

'"'^'     *'  instant  benefit."    "  The  General  Assurance  Burial  Society   is 

1858.        held   at  Carpenters'  Hall,   Brook-street,   Manchester — office,   7, 

Cobden-street,  Gartside-street ;   superintending  director,  Harvey 

-?cw^  Welman,  7,  Cobden-street;  president,  Samuel  Clegg,  9,  Granby- 
different  atau-  TOW ;  Secretary,  William  F.  Heywood,  56,  Thomson-street,  Old- 
f'*'^'  ham-road :"  and  it  appeared  that  these  three  persons  filled  those 
respective  offices  in  the  society  at  the  time  Jane  Jackson  became  a 
member  of  it ;  and  that  their  respective  addresses  were  correctly 
stated.  There  was  printed  on  the  card,  ^'in  cases  of  dispute,  fair 
arbitration  will  be  aUowed  f  it  also  contained  the  rates  of  payment 
according  to  the  ages  of  the  members ;  and  two  or  three  weeks 
after  she  entered  her  husband's  name,  she  discovered  that  the  pay- 
ment for  him  ought  to  have  been  twopence  instead  of  a  penny,  but 
she  did  not  think  it  was  her  place  to  mention  it,  as  only  a  penny 
had  been  demanded.  She  never  asked  for  an  arbitration,  nor  was 
it  mentioned  to  her.  She  paid  her  subscriptions  for  the  first  three 
months  to  defendant;  afterwards,  to  Heywood,  the  secretary.  After 
defendant  had  examined  her  card,  he  said  he  would  give  her  4/.  10^., 
but  did  not  offer  the  money.  She  joined  the  society,  expecting 
that,  in  the  event  of  the  death  of  her  husband  or  child,  she  should 
get  the  burial  money.  Certain  printed  rules  were  put  in  on  the 
"**  part  of  the  prosecution.     "  Rule  7. — This  society  shall  be  governed 

by  a  board  of  directors,  namely,  the  founder  of  the  society  (which 
was  the  defendant),  who  shall  be  the  superintending  director, 
secretary,  president,  senior  collector,  and  five  heads  of  families 
chosen  from  the  body."  No  heads  of  families  were  ever  so 
appointed;  and  it  did  not  appear  that  any  member  had 
ever  applied  to  have  such  appointment  made.  The  defendant, 
as  superintending  director,  managed  and  controlled  every- 
thing. Samuel  Cleg:g  was  appointed  by  defendant  presi- 
dent and  canvasser  in  1849.  He  continued  to  canvass  till 
about  a  year  ago,  when  he  left  the  society,  and  during  that 
time  he  enrolled  1000  members.  Besides  the  quarterly  meetings, 
he  attended  a  meeting  at  Carpenters'  Hall  every  Thursday  even- 
ing fi-om  seven  till  nine.  The  rules,  as  well  as  cards  of  member- 
ship, were  on  the  table  at  these  meetings ;  the  collectors  brought 
their  books  there,  which  were  examined  by  Welman,  the  defen- 
dant ;  the  money  collected  was  paid  over  to  him,  and  he  entered  it 
in  his  book.  This  book  was  produced  at  the  trial :  it  contained 
entries  of  receipts  and  disbursements,  including  burial  money. 
Four  instances  of  payments  for  burial  money  occurred  in  one  page. 
At  the  time  of  the  prisoner's  apprehension  on  this  charge,  this  book 
showed  a  balance  of  S9L  ISs.  Sd.  in  favour  of  the  society;  and  it 
was  shown  that,  in  two  instances  within  the  knowledge  of  Clegg, 
defendant  (Welman)  had  paid  burial  money  when  the  parties  were 
out  of  benefit;  that  is,  not  entitled,  by  reason  of  some  irregularity, 
to  enforce  such  payment  The  other  officers  of  the  society,  namely, 
Joseph  Moon,  who  succeeded  Clegg  as  president,  and  Heywood, 
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the  secretary,  were  called,  and  proved  the  superintending  director        Reo. 
to  have  been  the  sole  director,  and  to  have  managed  everything ;  ^• 

but  neither  they  nor  Clegg  ever  saw  or  heard  of  any  banking  book        

belonging  to  the  society,  or  ever  knew  themselves,  or  heard  from        1863. 
Welman,  of  a  sum  of  7,000i,  or  any  sum  of  money  whatever,    ^^^     j^^^^ 
belonging  to  the  society,  being  in  any  bank.     This  was  the  case.        — connecttfv 

The  prisoner's  counsel  addressed  the  jury, — I  summed  up  the  different  states. 
case,  telling  the  jurv  that  I  thought  they  might  take  into  account 
what  passed  at  the  first  meeting  between  defendant  and  Jackson, 
as  well  as  what  passed  at  the  time  when  the  threepence  was  paid  by 
her ;  but  that,  before  they  could  convict  the  defendant,  they  must 
be  satisfied  that  these  representations  were  false,  that  they  were 
made  by  defendant,  knowing  them  to  be  false,  with  the  view  to 
induce  Jane  Jackson  to  pay  this  entrance  money  to  become  a 
member;  that  she  was  induced  by  these  representations  to  do  so, 
and  that  he  intended  at  the  time  that  she  never  should  reap  any 
benefit  from  such  membership.  The  jury  found  the  defendant 
guilty.  I  reserved  the  judgment  until  the  opinion  of  the  Court  of 
Criminal  Appeal  could  be  taken.  The  questions  for  the  opinion 
of  the  court  are — 1st.  Whether,  on  the  facts  stated,  there  was  a 
case  within  the  statute  which  I  ought  to  have  left  to  the  jury  at 
all?  2ndly.  Whether  I  was  right  in  telling  the  jury  that  they 
might  consider  what  passed  at  the  first  and  second  meeting  be- 
tween defendant  and  Jackson  as  one  continuing  representation? 
The  point  that  was  raised  with  reference  to  the  indictment  in  this 
case,  may  not  be  brought  before  the  court  in  such  a  way  as  to  call 
for  their  decision  upon  it ;  but  I  venture  to  submit  that  it  is  of  very 
great  importance  indeed  to  Courts  of  Quarter  Sessions  to  have  the 
authority  of  the  case  of  Reff.  v.  Bassett  decided  one  way  or  the 
other. 

The  defendant  (Welman)  is  in  custody  for  want  of  bail. 

fPheeler,  for  the  prisoner. — ^The  case  ought  not  to  have  been  Argnment 
left  to  the  jury  at  all,  because  the  statement  which  induced  the 
prosecutrix  to  part  with  her  money  was  not  false;  and  the  false 
statement  made  a  month  before,  which,  at  the  time,  had  not  the 
effect  of  inducing  her  to  part  with  her  money,  cannot  be  imported 
into  the  consideration :  it  is  much  too  remote. 

Jebvis,  C.  J. — That  is  a  question  for  the  jury.  If  they  were  at 
liberty  to  draw  the  conclusion  which  they  have  drawn,  we  cannot 
interfera 

Aldebson,  B. — All  questions  of  degree  must  be  decided  by 
the  jury. 

Wheeler- —  In  this  case  there  was  evidence  that  a  society  existed ; 
and  the  pretence  by  which  the  money  was  obtained  was,  that  the 
society  would,  upon  certain  events,  pay  certain  sums  of  money. 

Alderson,  B. — The  prosecutrix  no  doubt  entertained  such  an 
expectation  ;  but  she  was  induced  to  join  the  society  by  the  false 
representation,  that  there  was  so  much  money  in  the  bank ;  just 
as  if  a  man  was  induced  to  subscribe  5Z.  to  a  church,  by  a  false 
statement  that  there  was  a  debt  upon  it;  or  to  cash  a  cheque  by 
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Bbo.        a  false  statement  that  it  was  a  yalid  cheque ; — ^these  would  not  be 
^-         less  false  pretences  because  the  party  defrauded  might  expect  a 
'"'^'     future  benefit  or  payment. 

1853.  Cbesswell,  J. — The  whole  of  the  statement  made  need  not  be 

- —      .  false ;  but  only  that  part  which  operates  on  the  mind  of  the  person 

— cJwmS^  defrauded ;  and  here,  although  there  was  a  club,  and  therefore 

cfojflrefrf  MUiu-  the  prisoner's  statement  was  not  in  every  part  untrue,  the  jury 

««^       find  that  the  money  was  obtained  by  the  &ke  pretence  charged. 

Wheeler. — The  evidence  fails  to  establish  it.  How  can  it  be 
said  that  the  statement  made  at  the  first  meeting  is  to  be  taken 
as  part  of  the  statement  made  at  the  second? 

Cresswell,  J. — He  does  not,  at  the  second,  correct  the  mis- 
statement made  at  the  first. 

Eble,  J. — And  '^  he  9tiU  praised  the  club."  That  imports  a 
continuing  transaction,  I  thiuK^ 

Whaler. — No  reference  whatever  was  made  to  what  had  pre- 
viously taken  place. 

Jervis,  C.J. — How  can  we  draw  a  line,  and  say  where  the 
influence  of  a  misstatement  will  cease  altogether?  The  longer 
the  interval,  the  less  the  probability  that  the  influence  continues ; 
but  it  must  be  a  question  for  the  jury.  The  misstatement  not 
corrected,  may  have  influenced  the  mind  of  the  prosecutrix ;  and 
the  jury  have  found  that  it  did.  If  the  law  were  otherwise,  this 
offence  might  be  committed  with  impunity ;  because  the  money 
would  never  be  taken  at  the  time  that  the  faUe  statement  was 
made.     At  least  none  but  fools  could  be  convicted. 

Wheeler. — Even  according  to  the  direction  of  the  Becorder  the 
conviction  is  wron^;  because  there  was  no  evidence  whatever  that 
the  prisoner  intended  that  she  should  never  reap  any  benefit  from 
her  membership. 

Cresswell,  J. — It  seems  to  me  quite  dear  that  that  was  his 
intention ;  and  that  he  quarrelled  with  the  prosecutrix  about  the 
AL  IQs.  for  the  purpose  of  carrying  it  out 

No  counsel  appeared  for  the  prosecution. 
Judgment.  Jervis,  C.J. — We  are  all  of  opinion  that  the  conviction  is 

right  The  question  is,  whether  the  Hecorder  was  riffht  in  telling 
the  juij  that  thepr  nught  take  into  account  what  had  been  stated 
at  the  nrst  interview;  and  I  think  he  was.  Whether,  in  fact,  the 
two  statements  were  connected  together  in  tiieir  influence  upon 
the  mind  of  the  prosecutrix,  was  a  question  for  the  jury.  Then, 
secondly,  if  th^  might  be  so  connected,  was  there  a  case  within 
the  statute?  I  think  there  was,  if  the  jury  chose  to  connect 
them.  To  bring  the  case  within  the  statute,  the  statement  must 
falsely  represent  some  bygone  fact  as  existing,  and  it  must  be 
made  for  a  fraudulent  purpose.  Is  there  in  this  case  such  a 
statement?  The  prisoner  represented  that  the  club  had  7,0002.  in 
the  bank ;  and  there  never  was  such  a  sum  as  that  sum  of  7,0002. 
Then,  did  the  statement  as  to  it  influence  the  mind  of  tiie  prose- 
cutrix ?  The  jury  say  that  it  did ;  and  they  also  find,  that  the 
motive  was  to  obtain  the  money  of  the  prosecutrix.    There  was 
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clearly  a  case  for  the  jury;   and  the  conviction  is  right    We  l^ao^ 

will  consider  the  case  of  E.  v.  Bassett  (1  Cox  Grim.  Caa.  61),  when  «  ^'  .^ 

It  18  properly  before  us.  

Conviction  affirmed,  (b)  i<)53. 

(d)  In  Reg,  t.  BatseUy  the  indictmaDt  oontained  eight  ooants,  each  ooont  chaigiDg  a    Cmt^k^ 

•cpwata  offeooe»  by  obuining  money  noder  a  distinct  &)m  pretence  from  a  diffarent  penon;  difermttkZ- 

and  Manle,  J.  there  required  the  coansel  for  the  proeecution  to  confine  the  proof  to  one  oooot}  mmtt. 
adding,  **  I  am  not  sore  that  the  indictment  it  not  demnrrable." 


COURT  OP  CRIMINAL  APPEAL. 

May  7,  1863. 

(Before  Jervis,  C.  J.,  Axderson,  B.,  Cbesswell,  J.,  Eble,  J., 
and  Mabtik,  B.) 

Reg.  v.  Jabez  Eitson.  (a) 

Secondary  evidence — Notice  to  produce — Time  of  eervice — Ar9<mF^ 
Inient  to  defraud  insurance  company — Proof  of  policy. 

Upon  the  trial  of  an  indictment  for  arson^  with  intent  to  defraud  an 
insurance  company y  the  policy  was  notproducedj  but  parol  evidence  of 
it  given,  a  notice  to  produce  having  been  served  upon  the  prisoner  about 
mtd-day  the  day  before  trial ; 

HMy  that  the  parol  evidence  was  improperly  received  and  the  conviction 
wrong. 

THE  following  case  was  reeerved  by  Pollock,  C.B. : — ^The 
prisoner  was  tried  before  me  at  the  last  assizes  for  Cambridge- 
shire, for  arson,  with  intent  to  defraud  an  insurance  office.  At  the 
trial,  it  became  necessary  to  prove  the  policy  of  insurance.  No 
other  notice  had  been  given  to  the  prisoner  to  produce  it  except  a 
notice  served  about  mid-day  the  day  before  the  trial ;  the  prisoner's 
residence  (where  the  fire  happened)  was  thirty  miles  from  Cam- 
bridge. 

It  was  objected,  on  the  part  of  the  prisoner,  that  the  notice  was 
insufficient,  and  that  parol  evidence  of  the  policy  could  not  be 
received  vrithout  notice  to  the  prisoner  to  proouce  it. 

For  the  prosecution  it  was  contended,  nrst,  that  the  notice  was 
sufficient;  secondly,  that  the  indictment  itself  was  notice. 

(a)  Reported  hy  A.  Bittlestok,  Esq.,  Barrister-at-Law. 
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R«>-  I  received  the  evidence,  but  reserved  the  point     The  prisoner 

Jabbz  Krraoir.  ^^  convicted.     The  question  for  the  opinion  of  the  court  is, 

whether  the  parol  evidence  was  properly  received,  and  whether 

1853.        the  conviction  ought  to  stand? 
Arsai^— Notice      ^^  counsel  appeared  for  the  prosecution. 
to  produce        Naylor^  for  the  prisoner,  was  not  called  on. 
policy.  Jervis,  C.  J. — The  point  is  quite  clear.     The  case  does  not 

fall  within  the  rule  that  a  notice  to  produce  is  not  necessary  where 
the  pleading  gives  sufficient  notice  of  the  subject  of  inquiry; 
because  the  indictment  is  not  framed  upon  the  subject-matter  of 
the  policy ,(6)  and  the  notice  to  produce  was  not  given  in  time. 
The  conviction,  therefore,  is  wrong. 

Martin,  B. — It  is  said  to  be  the  practice  not  to  give  the  policy 
in  evidence,  but  I  do  not  understand  why. 

Jervis,  C.  J. — They  must  show  that  the  policy  is  in  existence. 
We  are  not  to  be  understood  as  deciding  that  it  is  necessary, 
under  all  circumstances,  that  the  policy  should  be  produced,  but 
that  the  fact  of  insurance  must  be  proved  by  legitimate  evidence. 
That  was  not  done  in  this  case. 
The  other  judges  concurring : 

Conviction  r€versed.{c) 

(b)  Tn  R,  ▼.  Aichles  (1  Leach,  330),  where  the  indictment  was  for  stealing  a  bill  of 
exchange,  parol  evidence  of  it  was  received,  though  no  notice  to  produce  had  been  given,  because 
the  instrument  itself  was  described  in  the  indictment. 

(c)  In  R  ▼.  EBicombe  (1  Bl  &  Bob.  260),  LiUledale,  J.,  after  poosniang  Park,  J., 
held  in  a  similar  case  that  a  notice  to  produce  the  policy  served  upon  the  prisoner  during  the 
assises,  two  days  before  the  trial,  was  insufficient  to  let  in  secondaiy  evidence.  It  is  not  stated 
in  the  principal  case  when  the  assizes  commenced. 
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COURT  OF  QUEEN'S  BENCH. 

May  5,  1853. 

(Before  Lobd  Campbell,  C.J.,  Wightman,  J.,  Erle,  J.,  and 

Cbompton,  J.) 

Reg.  r.  DuGDALE.  (a) 

Bail  in  error  in  criminal  cases — Form  of  recognizance. 

A  defendant  in  misdemeanor  having  obtained  a  writ  of  error  to  the  Ex' 
chequer  Chamber^  entered  into  a  recognizance  with  two  sureties  approved 
by  ajudgCy  the  condition  of  which  was  to  prosecute  the  writ  (f  error 
with  effect ;  to  surrender  personally  on  the  hearing  of  the  writ  of  error  ; 
and^  in  case  the  judgment  should  be  affirmed^  to  surrender  himself  to 
the  Court  of  Exchequer  Chamber  to  be  further  dealt  with  according  to 
law  : 

Heidi  that  this  recognizance  did  not  comply  vnth  the  stat  H  Sf  9  Vtct, 
c.  68,  s.  1,  which  requires  that  the  recognizance  shall  be  conditioned  to 
prosecute  the  writ  with  effect;  and  in  case  the  judgment  should  be 
qffirTnedyJbrthunth  to  render  the  defendant  to  prison,  according  to  the 
judgment^  where  imprisonment  has  been  adjudged. 

THIS  was  a  rule  calling  upon  the  defendant  to  show  cause  why 
he  should  not  be  again  apprehended  and  committed  to  prison, 
notwithstanding  an  order  of  a  learned  judge  for  his  discharge.  The 
defendant,  having  been  convicted  at  the  Midsummer  Sessions  upon 
an  indictment  for  misdemeanor,  brought  error;  and  on  the  15th 
January  last  judgment  was  given  against  him  by  this  court :  (see 
1  E.  &  B.  435.)  The  plaintiff  not  being  present  in  court,  the  oail 
were  called  upon  to  produce  him,  in  order  that  he  might  be 
remanded  to  prison ;  and,  upon  their  not  appearing,  the  recog- 
nizances were  estreated.  Without  a  new  fiat  of  the  Attorney- 
General,  the  defendant  obtained  a  writ  of  error  to  the  Exchequer 
Chamber ;  and  on  the  9th  April,  having  entered  into  a  recogni- 
zance with  two  sureties,  before  a  learned  judge — the  condition  of 
which  recognizance  was,  that  he  would  prosecute  the  writ  of  error 
with  effect,  and  would  personally  surrender  and  appear  in  the 
Court  of  Exchequer  Chamber  upon  the  hearing  of  the  said  writ  of 
error,  and  would  also,  in  case  the  judgment  should  be  affirmed, 
surrender  himself  to  the  said  court  to  be  further  dealt  with  accord- 

(a)  Beport«d  bj  A.  Bittleston,  Esq.,  Barrister-at-Law. 
TOL   VI.  M 
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Rbo.       ing  to  law, — ^the  defendaDt  was,  by  order  of  the  learned  judge,  dia- 
^-  charged  out  of  custody.     The  recognizance,  however,  was  not  filed 

1853.  obtained  upon  several  grounds.  First,  that  the  writ  of  error  was 
void,  having  been  issued  without  the  fiat  of  the  Attorney-General. 
Secondly,  that  the  discharge  by  a  learned  judge  was  improper, 
inasmuch  as  the  statute  made  the  Crown  Office  certificate  of  the 
filing  of  the  recognizance  in  itself  a  sufficient  warrant  for  the  die- 
chai^e ;  and  that  here  the  discharge  took  place  before  the  filing  of 
the  recognizance,  and  without  any  justification  of  bail,  and  upon 
an  insufficient  recognizance. 

Metcalfe  showed  cause. — The  question  is,  whether  the  judge's 
order  can  be  sustained.  Substantially,  the  requirements  of  the 
statutes  8  &  9  Vict  c  68;  and  9  &  10  Vict,  c  24,  s.  4,  have  been 
complied  with.  [Wightman,  J. — What  do  you  say  to  the  form  of  the 
recognizance  ?  The  statute  requires  that  the  recognizance  shall  be 
conditioned  *'  to  render  the  defendant  to  prison  according  tothe  judg- 
ment;"  that  is,  the  original  judgment  upon  the  indictment.]  If  Be 
surrenders,  the  Court  of  Error  would  at  once  commit  him  to  prison. 
In  this  court,  when  the  judgment  was  affirmed,  the  bail  were  called 
upon  to  produce  him  here. 

Lo&D  Campbell,  C.J. — The  Court  of  Exchequer  Chamber  is 
not  a  prison.  This  is  certainly  a  very  formidable  objection ;  and 
renders  it  unnecessary  to  go  into  the  others.  The  recognizance 
which  is  on  the  file  of  this  court,  and  which  therefore  we  nave  the 
opportunity  of  inspecting,  appears  to  be  in  a  totally  different  form 
from  that  required  by  me  statute ;  and  is  not  even  to  the  like 
effect. 

Clarhson  applied  to  the  court  to  quash  the  writ 

By  the  Coubt. — We  cannot  do  that  upon  this  rule. 

Rule  absolute. 
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CENTRAL  CRIMINAL  COURT. 

OcTOBEB  Session,  1852. 

October  28. 

(Before  Mr.  Justice  Crbsswell.) 

Reg.  v.  Coleman  and  OTHEBS.(a) 

Evidence — Comparison  of  handwriting — Expert 

On  a  trial  for  forgery  of  a  bill  of  exchange,  an  expert  cannot  be  ashed 
whether,  on  comparing  the  signatures  of  the  drawer,  the  acceptor  and 
the  indorser  of  the  biU,  he  is  of  opinion  that  they  are  all  written  by  the 
same  person, 

THE  prisoners  were  indicted  for  forging  and  uttering  a  bill  of 
exchange.  In  the  course  of  the  cause  a  witness,  who  was  an 
artist  and  lithographic  printer,  and  who  declared  himself  able  to 
form  a  judgment  as  to  whether  documents  were  in  the  same  or  in 
different  handwritings^  was  asked  the  following  question : — '' Whe- 
ther, from  the  knowledge  and  experience  he  had  gained  on  such 
subjects,  he  could  say  whether  the  names  of  the  drawer,  the 
acceptor,  and  the  indorser  of  a  bill  (the  one  alleged  to  be  forged), 
which  was  put  into  his  hand,  were  written  by  one  and  the  same 
person  ? 

Parry,  with  whom  were  Metcalfsxid  Dearsley,  for  the  prisoners, 
olyected  to  the  question,  inasmuch  as  the  witness  was  asked  to 
take  upon  himself  the  functions  of  the  jury:  {R.  v.  Shepherd, 
1  Cox  C.  C.  237 ;  Doe  v.  Suckermore,  5  A.  &  E.  718.) 

Cresswell,  J. — I  have  known  inspectors  of  franks  called  to 
prove  that  documents  were  written  in  a  feigned  hand. 

Parry. — That,  no  doubt,  is  the  distinction  established  by  all  the 
cases ;  but  this  is  nothing  more  than  a  comparison  of  handwriting, 
which  has  always  been  disallowed.  He  cited  the  Fitzwalter  Peerage 
Case  (10  CL  &  Fin.  198),  and  R.  v.  Richards  and  Barber  (I  Cox 
C.  C  62.) 

Clarhson,  for  the  prosecution,  submitted  that  the  question  was  a 
proper  one.  The  document  was  legitimately  in  evidence  in  the 
cause,  and  this  was  the  distinctive  feature  of  the  case.  It  had 
always  been  held  that  when  documents  were  in  evidence,  the  jury 
might  compare  the  handwriting. 

iaUantine  (on  the  same  side)  contended  that  a  witness  might,  on 
a  matter  of  science,  which  this  clearly  was,  be  examined,    it  was 

(a)  Raportad  bj  B.  0.  Robcisoh,  Esq.,  Banistor-at-Law. 
M  2 
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Bkg.        but  asking  his  opinion  in  order  to  assist  the  jury  in  doing  what 

Coleman  and  ^^^^  ^^  ^  nght  to  do,  but  which,  otherwise,  they  might  be  in- 

oTHERs.     competent  to  do  for  themselves.     The  best  evidence  must  be  given 

that  the  matter  was  susceptible  of,  and  what  ground  was  there  for 

^^^^'        saying  that  scientific  evidence  might  not  be  given  as  well  with 

Evidence  q/    fcspect  to  handwriting  as  to  other  subjects  of  enquiry.     For  in- 

hcmdwrking,  stance,  it  had  been  customary  to  examine  butchers  as  to  whether 

different  pieces  of  meat  had  formed  portions  of  the  same  animal, 

and  surgeons  had  been  called  to  prove  that  different  wounds  had 

been  made  by  the  same  instrument. 

Cbesswell,  J. — This  argument  would  tend  to  show  that  a 
comparison  of  handwriting  generally  ought  to  be  allowed. 

Ballantine  said  the  principle  might  be  the  same,  but  the  reason 
given  for  the  exclusion  of  documents  introduced  merely  for  the 
purpose  of  comparison  was,  that  such  a  course  would  introduce 
several  issues,  and  therefore,  as  a  matter  of  expediency  and  conve- 
nience, it  was  not  permitted. 

Cbesswell,  J. — Assume  that  there  are  four  documents  ledti- 
mately  in  evidence  in  a  cause,  and  there  is  a  question  whetner 
No.  4  is  in  the  same  handwriting  as  No.  1,  there  would  then  be 
no  collateral  issue  whatever.  Could  you,  then,  call  a  scientific 
witness  and  ask  him  whether  they  were  written  by  the  same 
person  ? 

Ballantine  submitted  that  that  might  be  done.  If  the  jury  were 
asked  to  form  a  judgment  upon  a  matter  of  which  they  were 
entirely  ignorant,  it  would  be  materially  promoting  justice  to  allow 
them  the  assistance  of  some  one  who  was  peculiarly  conversant 
with  the  particular  subject.  Supposing  it  important  to  show  that 
a  particular  pen  had  been  used  to  write  a  certain  document ;  surely 
a  witness  thoroughly  conversant  with  penmanship,  and  who  had 
made  such  matters  his  professional  study,  might  be  called  to  esta- 
blish the  fact  in  issue. 

Parry  was  not  called  upon. 

Cbesswell,  J. — Notwithstanding  the  ingenuity  with  which 
this  question  has  been  argued,  I  am  of  opinion  that  the  question 
cannot  be  put.  Argue  it  as  we  may,  it  eventually  comes  to  a 
mere  comparison  of  handwriting.  One  part  of  the  document  is 
proved  to  be  in  the  handwriting  of  the  prisoner;  and,  in  substance, 
you  ask  a  witness  to  compare  the  other  parts  with  the  one  proved, 
and  to  say  whether  on  such  comparison  he  believes  them  to  be 
written  by  the  same  person.  The  jury  may  compare  if  they  will, 
because  the  document  is  before  them ;  but  I  am  of  opinion  you 
cannot  give  evidence  on  the  subject. 
^B^  Ciarkson  and  Ballantine^  for  the  prosecution. 

^^H  Parrot  Metcalfe  and  Dearsley,  for  the  prisoner. 
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CENTRAL  CRIMINAL  COURT. 

Febbuary  Session,  1853. 

February  4. 

(Before  Mr.  Baron  Alderson  and  Mr.  Baron  M4.RTIN.) 

Reg.  v.  PRiEs.(a) 

11  Geo.  4  4r  1  WIXL  4,  c.  ^  s.  lO—Forgery— Accountable  receipt. 
On  an  indictment  for  forging  and  uttering  an  accountable  receipt  for 

goods^  the  following  document  was  held  to  be  an  accountable  receipt 

within  the  statute, 
"  Bg  order  ofR.  F,  Pries^  we  have  this  day  transferred  into  the  name  of 

Messrs,   Collman  and  Stolterfoht^    769   quarters    and  4   bushels  of 

wheat,  ex.  August  Ferdinand,  Captain  Richards,  d  Neustadt. 
**  Entered  by  R.  F.  Pries,  and  now  lying  at  our  granaries,  Bermondsey- 

Wall.     The  wheat  is  insured  against  rish  of  fire  by  us. — Brown  and 

Young.     Com  Exchange,  October  23,  1852.'* 

THE  prisoner  was  indicted  for  feloniously  forging  and  ottering 
the  following  accountable  receipt  for  goods: — 

"By  order  of  R.  F.  Pries,  we  have  this  day  transferred  into  the 
name  of  Messrs.  Collman  and  Stolterfoht,  759  quarters  and 
4  bushels  of  wheat,  ex.  August  Ferdinand^  Captain  Richards, 
&  Neustadt." 

"Entered  by  R.  F.  Pries,  and  now  lying  at  our  granaries, 
Bermondsey-Wall." 

''The  wheat  is  insured  against  risk  of  fire  by  us. 

Brown  and  Young." 
''Corn  Exchange,  October  23,  1852.** 

Huddleston,  for  the  prisoner,  submitted  that  this  document  was 
not  an  accountable  receipt  within  the  statute.  It  merely  purported 
to  be  a  memorandum  of  the  transfer  of  goods  by  Brown  and 
Young,  but  it  was  no  evidence  of  the  receipt  of  goods.  It  was 
an  assertion  on  the  part  of  Brown  and  Young,  that  they  had 
"transferred"  from  A.  to  B.,  but  not  that  they  had  *' received" 
from  either  of  them.  Whether  the  document  were  genuine  or  not, 
the  warehouseman  would  be  answerable  to  the  real  owner.  He 
cited    Harvey^s  case    (R.  &  R.  227);      Clarh    y.   Newsam   and 

(a)  Reported  bj  B.  C.  BoBn'soii,  Esq.,  Barrister-at-Law. 
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Rko.        Edwards   (16  L.  J.  Ex,  R.  296);    JB.  v.  West  (2  Cox  C.  C.  437  ; 
Pmm.       ^  ^^'  *  ^^^-  ^^^)5    S-  C-  (CZorfc  V.  ChapUn  1  Ex.  Rep.  26.) 

'  Ballantine  (with  whom  were  Farry  and  ITofi),  for  the  prosecution, 

1853.       was  not  called  upon. 
Fmm—         Aldebson,  B. — I  am  clearly  of  opinion  that  this  is  an  ac- 
Aoeountabie    Countable   receipt  within  the  statute.     It  purports  that  on  the 
r^ceipL       23rd  October,  Brown  and  Young  had  ^oods  belon^g  to  the 
prisoner  in  their  ffranaries,  which  they  had  received  from  him  for 
the  benefit  of  CoUman  and  Stolterfoht,  and  that  thej^  Brown  and 
Young,  held  themselves  accountable  to  Collman  and  Stolterfoht 
for  such  goods.     It  is  true,  the  word  '*  receipt"  is  not  named 
throughout  the  document,  but  it  is  sufficient  that  it  appears  to 
be  a  receipt  in  substance. 
Martin,  B.  concurred. 

BdUarUmey  Parry  and  HoUy  for  the  prosecution. 
Huddkston  for  the  prisoner. 
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COUET  OF  QUEEN'S  BENCH. 

SiTTiKGs  AT  Nisi  Pbius  after  Michaelmas  Term,  1852. 

December  1  and  2. 

(Before  Lord  Campbell,  C.J.) 

Reg.  v.  Hamp  and  others,  (a) 

Onupiracy  io  defeat  the  ends  of  justice  hy  abstaining  from  a  prosecu- 
tion— Indictable  misdemeanor — Evidence — Notice  to  produce — Privi" 
lege  ofuiife  to  rtfuse  to  answer  questions  as  io  the  residence  of  her 
hnsbandy  who  is  liable  to  be  apprehended. 

An  agreement  with  other  persons  by  a  witness  who  has  been  bound  over  to 
prosecute  and  give  evidence  on  an  indictable  misdemeanor^  not  to  appear 
on  the  trialy  is  an  indictable  offence^  as  being  an  agreement  to  obstruct 
the  due  course  of  law  and  justice;  and  the  indictment  may  allege  that 
io  have  been  the  object  of  the  defendants,  although  their  immediate  inten- 
tion had  no  reference  to  the  costruction  of  justice^  but  was  simply  to 
eattrieaie  themselves  from  a  scrape,  and  Jke  defeat  of  justice  was  merely 
the  effect  of  the  conspiracy.  Therefore,  where  a.,  having  upon  oath 
charged  B.  with  fraud,  and  being  bound  over  to  prosecute,  was  subse- 
quently  induced  to  mahe  an  affidavit  ofBJs  innocence,  and  H.  and  his 
friends,  in  order  to  avoid  the  consequences  of  B*s  contradictory  state- 
ments on  oath,  agreed,  upon  receiving  a  cheque  from  BJs  wife  for  a 
sum  nearly  equal  to  the  amount  of  H^s  recognizances,  to  forfeit  those 
recognizances  by  abstaining  from  prosecuting,  and  also  to  return  the 
amount  of  the  cheque  if  ff,  was  not  called  upon  his  recognizances : 

Held,  that  the  facts  supported  an  indictment  charging  H,  and  his  friends 
with  a  conspiracy  to  obstruct  and  defeat  the  due  course  of  law  and 
justice;  but 

Held,  that  the  fhcts  did  not  support  counts  in  the  indictment,  charging  the 
conspiracy  to  be  to  obtain  the  money  from  the  wife  ofB.,  and  to  cheat 
and  defraud  him  of  the  same.  ' 

Notice  to  produce  the  cheque  served  at  the  office  of  the  London  agents  for 
the  country  attorney  of  the  defendants  at  8  p.m.  the  day  hefore  the 
commencement  of  the  trial: 

Held,  sufficient  to  let  in  secondary  evidence  of  Us  contents : 

Held,  also,  that  such  secondary  evidence  was  admissible,  although  it  ap* 
peared  that  the  cheque  had  been  seized  by  the  sher^  under  a  levy  upon 
the  effects  of  H.  for  the  amount  of  the  estreated  recognizance. 

B.,  having  been  admitted  to  bail  to  answer  the  charge  of  H.,  did  not  sur- 
render to  tahe  his  trial,  but  absconded : 

(a)  Reported  by  J.  E.  Dayia,  Esq ,  Sanristcr-at-Law. 
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Bbo.  Utld^  that  hU  uoifBy  who  was  examined  as  a  witness  on  the  indictment 

V.  against  H,  and  others  for  conspiracy,  might  refuse  to  answer  a  ques^ 

HAHr  ASD  ^'o^  whether  she  had  not  seen  her  husband  at  a  particular  time  and 

^"^''"'  place,  she  having  assigned  as  a  reason  for  not  answering  it,  that  her 

1852.  husband  had  not  appeared  upon  his  recognizance. 

Con^a  -  JNDICTMENT  against  William  Hamp,  William  Watkins,  and 
Evidence,  -*-  Charles  Probert  for  conspiracy.  Ihe  indictment  contained 
seven  counts.  The  first  count  alleged  that  before  the  commission 
of  the  offence  thereinafter  mentioned,  Charles  Staden,  John  James^ 
and  John  Broome  had  been  charged  before  a  justice  of  the  {)eace 
of  the  borough  of  Brighton,  in  the  county  of  Sussex,  on  suspicion 
of  having,  by  cheating  and  false  pretences,  obtained  divers  large 
sums  of  money,  amounting  to  300/.  from  William  Hamp,  and  that 
they  had  been  committed  to  prison  to  take  their  trials  at  the  next 
assizes  in  respect  of  the  said  offence,  and  that  William  Hamp  was 
bound  over  by  recognizances  to  appear  and  prosecute.  The  count 
then  proceeded  to  dlege  that  afterwwrds,  and  while  the  said  charge 
was  pending,  and  before  the  trial  of  the  same,  to  wit,  on  the  1 6th 
day  of  March,  A.D.  1852,  the  said  William  Hamp,  William  Wat- 
kins,  and  Charles  Probert,  well  knowing  the  saia  charge  to  have 
been  made,  and  the  said  trial  to  be  then  pending,  and  corruptly  and 
unlawfully  contriving  and  intending  to  defeat  and  obstruct  the  due 
course  of  law  and  justice,  did  agree  amongst  themselves,  and  with 
Mary  Ann  the  wife  of  the  said  John  Broome,  that  the  said  charge 
should  not  be  prosecuted,  that  the  said  William  Hamp  should  not 
attend  to  prosecute  or  give  evidence  up<fti  the  said  ensuing  trial, 
and  that  the  said  William  Hamp  should  receive,  in  consideration 
thereof,  the  sum  of  400Z.  of  and  from  the  wife  of  the  said  John 
Broome.  The  count  then  averred  that  on  the  day  and  year  afore- 
said, the  said  William  Hamp  did  receive  of  and  from  the  said  wife 
of  the  said  John  Broome,  a  certain  valuable  security,  to  wit,  an 
order  for  the  payment  of  money,  to  wit,  for  the  payment  of  the  said 
sum  of  400/.,  and  did  go  out  of  the  way  to  avoid  prosecuting  the  said 
charge,  and  that  the  said  William  Watkins  and  Charles  Probert 
did  aid  and  assist  him  in  so  doing,  to  the  great  obstruction  of  jus- 
tice, and  against  the  peace,  &c. 

The  second,  third,  and  fourth  counts  varied  some  of  the  allega- 
tions ;  but  in  all  of  these  counts,  the  object  of  the  conspiracy  was 
/  alleged  to  be  to  defeat  and  obstruct  the  due  course  of  law  and 

justice. 

In  the  fifth,  sixth,  and  seventh  counts,  the  conspiracy  was  alleged 
to  be  to  obtain  from  the  wife  of  «Tohn  Broome  a  large  sum  of  money, 
his  property,  and  to  cheat  and  defraud  him  of  the  same. 

Mr.  Stuight,  the  deputy  clerk  of  assize,  produced  the  indictment 
against  John  Broome  and  others,  found  at  the  Spring  Assizes  at 
Lewes.  The  witness  also  produced  the  recognizances  in  500/., 
entered  into  by  the  defendant  Hamp  to  prosecute  at  those  assizes. 
Hamp  did  not  appear,  and  his  recognizances  were  forfeited. 
Upon  a  cross-examination,  the  witness  said  that  the  sheriff  levied 
for  the  amount,  and  under  it  seized  the  cheque  for  400/.  referred 
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to  in  this  indictment.     Staden  and  James  appeared  at  the  Summer        Bso. 
Assizes,  and  were  tried  and  convicted ;  but  John  Broome  did  not         '''ahd 
appear.    The  gaoler  of  Lewes  produced  the  commitment  of  Staden,      othkks. 
James  and  John  Broome.  

Proof  was  given  of  personal  service  on  the  defendant  Watkins  of       ^^• 
a  notice  to  produce  the  cheque  mentioned  in  the  present  indict-  compiracy— 
ment.     With  respect  to  the  defendant  Probert,  the  service  was  at     Evidence, 
his  house,  in  Herefordshire,  on  Monday,  the  29th  of  November, 
after  he  had  left  for  London,  to  attend  this  trial.     His  daughter, 
who  received  the  notice,  said  it  should  be  forwarded  to  her  father. 
Notice  to  produce  was  also  served  at  three  o'clock  in  the  afternoon 
of  the  30th  of  November  (the  day  before  the  trial)  at  the  office  of 
the   London  agents  for  the  countrv  attorney  for  the  defendants 
Probert  and  Hamp.     Watkins  had  been  personally  served.    Upon 
this  evidence, 

Poarry^  for  the  prosecution,  proposed  to  give  secondary  evidence 
of  the  contents  of  the  cheque.  In  addition  to  the  notice  to  pro- 
duce, he  urged  that  the  indictment  was  itself  sufficient  notice. 

Sir  A.  Coekbum,  for  the  defendant  Probert,  submitted  that  the 
notice  was  not  sufficient.  In  the  one  case,  it  was  served  after  the 
defendant  had  left  for  London  ;  in  the  other,  it  was  only  the  day 
before,  at  three  o'clock  in  the  afternoon.  Moreover,  in  this  case, 
the  cheque  was  not  in  the  defendant's  possession.  It  had  been 
seized  by  the  sheriff. 

Wilhins,  Serjt,  was  also  heard  to  the  same  effect  for  the  defendant 
Hamp. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  secondary  evi- 
dence may  be  received. 

WiUdns  pressed  the  objection  that  the  cheque  was  in  the  hands 
of  the  sheriff. 

Lord  Campbell. — I  have  taken  all  that  into  consideration, 
and  am  of  opinion  that  secondary  evidence  may  be  received. 

Mary  Ann  Broome  was  then  examined. — She  stated  that  she 
was  the  wife  of  John  Broome,  a  publican  \ji  Ayr-street,  Piccadilly. 
A  charge  was  preferred  against  him  and  other  persons  for  cheating 
at  cards,  at  Brighton,  and  it  stood  for  trial  at  the  Lewes  assizes, 
last  March.  Prior  to  that  time,  the  witness  had  known  the 
defendants  Hamp  and  Watkins,  and  the  former  had  been  staying 
at  John  Broome's  house  for  a  considerable  time  about  the  month 
of  August  1851.  On  the  evening  of  the  15th  of  March,  the  wit- 
ness, in  consequence  of  a  message  from  Henry  Broome,  her  hus- 
band*s  brother,  went  to  the  Exeter  Tavern,  in  the  Strand,  and 
there  saw  all  the  defendants,  Henry  Broome  being  with  them. 
Watkins  or  Hamp  said  they  had  come  to  prosecute  John  Broome. 
The  witness  stated  her  surprise  at  Mr.  namp's  doing  so,  as  he 
had  often  expressed  himself  to  the  effect  that  her  husband  was 
innocent  The  defendants  said  they  were  sorry  to  carry  on  the 
prosecution ;  but  if  witness  would  give  them  500/.  they  would  not 
do  so.  On  her  saying  that  she  had  not  so  large  a  sum,  they  said 
the  case  must  proceed.     After  some  conversation  among  them- 
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selves  they  left  the  room,  and  on  their  return  said  they  wooM 
take  400^  The  witness  said  it  was  akige  sum,  and  she  had  not 
got  it ;  but  she  had  some  deeda  of  property,  held  by  her  in  her 
own  right,  and  handed  one  to  Mr.  Probert  He  said  it  was  of  no 
nae,  and  they  must  have  money,  for  Mr.  Hamp  had  none,  having 
been  put  to  great  expense  in  the  matter.  The  witness  then 
arranged  to  meet  the  defendants  the  following  morning,  and  did 
so.  A  Mr.  Fisher  was  then  present,  and  the  witness  received  a 
cheque  for  400/.  from  him,  on  a  deposit  of  her  deed,  and  handed 
the  cheque  to  Hamp,  who  thereupon  told  her  to  make  herself  con- 
tented, as  the  matter  was  at  rest,  and  they  would  not  further  pro- 
secute her  husband,  and  the  cheque  was  handed  to  Mr.  Probert 
Watkins  wrote  the  following  memorandum,  which  was  signed  by 
Hamp,  and  delivered  to  the  witness :  ^^  I  agree,  if  I  am  not  called 
upon  my  recognizance  on  the  prosecution  against  John  Broome, 
to  return  the  400/.  which  I  have  received  to  cover  my  recog- 
nizance." 

The  witness  was  cross-examined  by  the  several  counsel  for  the 
defendants,  to  show  that  John  Broome  was  a  participator  in 
defrauding  Hamp  of  a  considerable  sum  at  Brighton  races,  in  1851. 
It  appeared  that  he  had  forfeited  his  recognizance  by  not  surren- 
dering to  be  tried,  and  had  not  returned  home  since. 

In  the  course  of  cross-examination  by  fFUkins,  Serjt,  to  elicit 
where  John  Broome,  the  husband,  then  was,  the  witness  having 
s^d  that  he  was  abroad,  she  was  asked  whether  she  had  not  seen 
her  husband  at  the  house  of  her  brother-in-law,  at  Birmingham,  a 
few  days  before  the  present  trial  ?  The  witness  said  she  would 
rather  not  answer. 

Lord  Campbell,  C.  J.,  said  she  must  answery  or  give  some 
reason  for  not  answering. 

The  witness  then  said,  '^I  decline  to  answer  the  question, 
because  my  husband  did  not  appear  to  his  recognizance." 

LoBD  Campbell,  C.  J. — I  think  on  that  the  question  ought 
not  to  be  pressed. 

The  question  was  accordinelv  withdrawn. 

Henry  Broome,  a  prize-&hter,  and  John  Broome's  brother, 
confirmed  the  statement  of  Mary  Ann  Broome.  On  the  Idth  of 
March  he  met  the  three  defendants  in  Fleet  Street  Watkins 
s^d  he  had  come  up  to  prosecute  the  Brighton  card  case,  and 
inquired  where  John  Broome  was.  On  the  witness  stating  that 
he  did  not  know,  the  defendant  inquired  for  Mrs.  Broome,  and 
desired  the  witness  to  tell  her  to  meet  them  at  the  Exeter  Tavern, 
that  evening.  Having  done  so,  the  witness  went  at  the  time 
appointed,  and  saw  the  three  defendants  in  a  private  room.  Mrs. 
Broome  and  Fisher  came  in.  The  former  asked  Hamp  how  he 
could  think  of  prosecuting  her  husband,  as  he  had  repeatedly  told 
her  that  her  husband  was  innocent.  Hamp  said,  '^l  am  aware  of 
that,  but  I  am  bound  over  in  my  recognizances  in  600L  to  prose- 
cute, and  if  you  will  give  me  that  amount,  I  will  go  away,  and 
not  prosecute  him  any  more."     Mrs.  Broome  said  it  was  a  serious 
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sum  of  money,  and  she  showed  him  two  diabiMioored  cheques  he       Bm. 
had  given  her  husband^  and  stated  that  he  was  in  thdur  debt  100^  «• 

beeiOM^  for  a  tavern  bill.     Upon  tins  the  defendants  went  into  an     oxHsia!^ 

adjoining  room,  where  they  remained  some  time,  and  then  Watkins        

said  they  would  take  400l,  and  no  less ;  and  if  she  would  give  it,  ^^^^- 
Hamp  would  go  away,  and  never  prosecute  her  husband  any  con^mw^— 
more,  but  if  she  did  not  give  it,  he  must  stop  and  prosecute.  She  Evidenoe. 
went  out,  and  on  her  return  produced  a  deeo,  which  Mr.  Hamp  or 
Mr.  Probert  looked  at,  and  said  it  was  of  no  use  to  them :  thev 
must  have  the  money.  They  then  gave  her  until  eleven  o*dock 
the  next  morning  to  get  the  money.  Witness  attended  the  fol- 
lowing day,  and  saw  Fisher  hand  Ikurs.  Broome  a  cheque  for  400^, 
which  she  handed  to  Hamp,  who  gave  it  to  Mr.  Probert.  He  put 
it  in  his  waistcoat  pocket,  saying  the  matter  was  at  an  end,  and 
that  he  and  Hamp  would  go  to  Boulogne  at  three  o'clock  in  the 
afternoon.  Watkins,  in  ihe  meantime,  left  the  room,  and  when 
he  came  back,  said  he  had  telegraphed  to  Birmingham  to  know  if 
the  cheque  would  be  paid,  and  uiat  it  was  all  rights  provided  it 
was  prwerly  drawn.  Bichard  Fisher  proved  that  he  gave  his 
cheque  n>r  400/.  to  Mrs.  Broome,  and  received  some  deeds  from 
her  as  security.  On  cross-examination  he  said  that  John  Broome 
came  to  him  that  afternoon,  and  desired  him  to  stop  the  payment 
of  the  cheque.  The  witness  did  so,  and  consequently  it  had  never 
been  paid,  but  remained  in  Mr.  Hamp's  possession  until  seized  by 
the  sheriff 

A  witness  from  Bouloffue  stated  that  she  saw  Hamp  there  a  few 
days  after  the  15th  of  March,  and  he  told  her  he  was  there  to  be 
cot  of  the  way  to  avoid  prosecuting  John  Broome. 

Cockbum  addressed  tne  jury  for  the  defendant,  the  Bev.  Mr. 
Probert,  who  was  the  guardian  of  the  defendant,  William  Hamp, 
and  his  brother,  John  Hamp,  two  young  men,  who,  possessed  of 
property,  had  by  a  course  of  folly  and  extravagance,  spent  the 
whole  of  it.  Hamp,  the  defendant,  had  been  cheated  at  cards  by 
Jdin  Broome  and  nis  companions,  who  were  held  to  bail  for  the 
offence,  and  Hamp  bound  over  by  recognizances  in  the  sum  of 
500L  to  prosecute,  but  such  was  the  influence  of  Broome  over 
Hamp,  that  the  latter  subsequently  made  an  affidavit  exculpating 
Broome  from  any  participation  in  the  fraud.  Hamp  was  thus  placed 
in  the  dilemma  that  if  he  did  not  go  to  the  assizes  and  prosecute 
he  would  forfeit  his  recognizance ;  and  if  he  did  go  he  would  be 
met  by  his  own  affidavit,  and  would  be,  no  doubt,  indicted  for 
perjury.  Under  these  circumstances  Mr.  Probert,  anxious  to 
extricate  his  ward  from  this  painftil  position,  became,  no  doubt, 
indiscreetly  a  consenting  partv  to  the  compromise,  but  without 
any  intention  to  do  wrong.  The  indictment  contained  two  classes 
of  coimts.  The  first  alleged  a  conspiracy  to  obstruct  and  defeat 
the  ends  of  justice,  and  the  second  class  charged  a  conspiracy  to 
cheat  and  defraud  John  Broome. 

Lord  Campbell,  C.  J.  interposed,  and  said  he  thought  the  second 
class  of  counts  was  not  supported  by  the  evidence. 
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Bbo.  Cochbum  submitted  that  the  evidence  aleo  failed  with  respect  to 

y.    *'  the  first  set  of  counts.     There  was  clearly  no  intention  in  the  mind 

others!^    of  Mr.  Probert  to  obstruct  the  course  of  justice.     The  question  is 

not  whether  that  was  or  was  not  the  effect  of  the  conspiracy^  or 

1852.       whether  the  conspiracy  led  to  that  result,  but  the  question  is  what 
CoiMpiray—  was  the  intent  of  the  parties  ? 
Evidence.         LoRD  Campbell,  CJ. — If  the  ueccssary  effect  of  the  agree- 
ment was  to  defeat  the  ends  of  justice,  that  must  be  taken  to  be 
the  object 

Cochbum  submitted  that  the  animus  must  be  taken  into  consider- 
ation. The  jury  must  be  satisfied  that  the  parties  had  that  intent 
at  the  time.  What  were  the  circumstances?  The  defendants 
were  acting  under  the  belief  that  they  could  not  convict  Broome  in 
consequence  of  Hamp^s  contradictory  statements,  and  that  he  was 
in  this  dilemma,  that  he  was  himself  liable  to  an  indictment  for 

Eeijury.  The  object  therefore  was,  not  to  defeat  the  ends  of  justice, 
ut  to  protect  Hamp,  whose  recognizances  on  the  one  hand  would 
be  forfeited  if  he  did  not  appear  to  prosecute,  and  he  be  deprived  of 
every  shilling,  or  else  if  the  prosecution  was  followed,  he  was  open 
to  a  prosecution  for  peijury. 

Skinner  and  Hawkins  addressed  the  jury  on  behalf  of  the  two 
other  defendants. 

Lord  Campbell,  C.J.  in  summing  up  said,  the  prosecution  was 
one  of  the  most  important  that  could  come  before  the  jury,  for  it 
was  of  the  highest  moment  that  the  stream  of  justice  should  not 
be  impeded,  but  be  allowed  to  flow  undisturbed.  It  sometimes 
happened  that  witnesses  for  a  prosecution  were  bought  off,  and  the 
ends  of  justice  defeated ;  and  when  that  was  clearly  established, 
the  jurj  were  bound  to  find  a  verdict  of  guilty.  In  this  case  the 
accusation  was  in  substance  that  there  being  a  charge  agunst  three 
persons,  Staden,  James,  and  Broome,  for  defrauding  William 
Hamp,  the  defendants  entered  into  a  conspiracy  to  prevent  Hamp 
from  giving  evidence  on  that  charge.  The  first  count  alleges  that 
Charles  Staden,  John  Jame85  and  John  Broome,  were  charged  with 
obtaining  by  cheating  and  false  pretences  300/.  from  William 
Hamp,  and  were  committed  to  take  their  trials  at  the  next  assizes 
for  that  offence,  and  that  Hamp  was  bound  over  to  prosecute. 
The  count  then  alleges  that  before  the  trial,  the  defendants  intend- 
ing to  defeat  and  obstruct  the  due  course  of  law  and  justice,  con- 
spired with  the  wife  of  Broome  that  the  said  charge  should  not  be 
prosecuted,  that  Hamp  should  not  attend  to  prosecute  or  give 
evidence,  and  that  he  should  receive  in  consideration  the  sum  of 
500/.  from  Mrs.  Broome. 

Huddleston  (for  Probert)  interposed,  and  said  that  the  fii*st 
count  did  not  charge  a  conspiracy. 

Lord  Campbell,  C.J. — It  says  "agreed."  Nothing^ turns  on 
that.  Conspire  is  nothing ;  agreement  is  the  thing.  The  count 
then  alleges  that  Hamp  did  receive  an  order  for  the  payment  of 
400/.,  and  did  go  out  of  the  way  to  avoid  prosecuting  the  charge, 
and  that  the  other  defendants  assisted  him  in  so  doing.     In  trie 
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second  count  the  charge  was  slightly  raised^  but  was  in  substance 
the  same  as  the  first  count.  The  third  count  charged  the  de- 
fendants with  conspiring  and  agreeing  together  to  obstruct  and 
defeat  the  due  course  of  law  and  justice,  and  to  obstruct  and 
prevent  the  prosecution  of  the  said  charge ;  and  alleged  that,  in 
pursuance  of  that  conspiracy,  Hamp  corruptly  absented  himselfj 
and  received  the  cheque  for  so  doing.  The  fourth  count  charged 
the  conspiracy,  but  did  not  allege  any  act  of  the  defendants  to 
carry  out  that  conspiracy.  The  jury  were  to  say,  on  the  first  and 
second  counts,  whether  the  defendants  did  agree  not  to  prosecute, 
as  therein  alleged,  and  on  the  third  and  fourth  counts,  whether 
they  conspired  to  obstruct  and  defeat  the  ends  of  justice.  If  they 
did  so  agree  and  conspire,  whatever  might  be  their  private 
reasons,  it  was  the  duty  of  the  jury  to  convict  the  defendants. 
His  Lordship  then  went  through  the  evidence,  and  observed,  that 
the  fact  of  the  cheque  not  having  been  paid  was  immaterial,  for 
the  offence,  if  committed  at  all,  was  complete  when  the  cheque 
was  delivered  and  received. 

The  jury  returned  a  general  verdict  of  Guilty,  but  strongly 
recommending  the  defendants  to  mercy,  on  the  grounds  that  they 
were  themselves  the  victims  of  a  base  and  infamous  conspiracy. 

Judgment  deferred. 

Parry  and  Metcalfe  for  the  prosecution. 

Sir  A.  Cochbum  and  HuddksUm  for  the  defendant  Probert 

WilkxMy  Sent.,  and  Skinner  for  Hamp. 

Hawhim  and  Heriry  James  for  Watkins. 


Reo. 

V. 

Hamp  AND 

OTHKR8. 

1852. 

Compiracy — 
Evidence, 
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COURT  OP  QUEENS  BENCH. 

May  7,  1853. 

(Before  Lord  Campbell^  C.J.,  Wighthak,  Erls,  and 
Crompton,  JJ.) 

Reg.  v.  Arthur  HiLLS.(a) 

Indictment — Certiorari — Cost8 — Attachment  for  nonpayment — 
Estreating  recognizance. 

The  defencUmtf  having  been  conmeted  of  misdemeanor  tqnm  an  indict* 
meni  which  he  had  removed  into  this  court  by  ceriwrariy  the  judgment 
toas  respited  by  consent,  upon  an  agreement  by  the  defendant  to  pay 
the  taxed  costs  immediately.  The  costs  were  taxed  at  2271,  ;  the  dtfen* 
dant  became  bankrupt^  and  the  prosecutor  proved  for  that  amount 
under  his  bankruptcy.  Judgment  was  afterwards  entered  up,  and  the 
costs  of  the  prosecution  again  taxed  under  the  5  ^6  fFill.  Sf  M,c.  11, 
at24SL  Upon  a  rule  for  an  attachment  against  the  defendant  for 
nonpayment  of  that  sum  pursuant  to  the  Master's  allocatur y  and  to 
estreat  the  recognizances  into  which  the  hail  had  entered,  the  court 
estreated  the  recognizances,  but  discharged  the  rule  for  an  attachment. 

THIS  was  an  indictment  for  a  nuisance  in  using  a  vitriol  manu- 
factory, which  the  defendant  had  removed  into  this  court  hj 
certioraru  It  was  tried  in  March,  1851,  when  a  verdict  of  guilty 
was  entered,  subject  to  an  arrangement  whereby  certain  chemists 
were  to  report  whether  the  manufactorv  could  be  carried  on  so  as 
not  to  be  a  nuisance ;  and  ultimately  they  reported  that  it  could 
not.  It  was,  however,  agreed  that  judgment  should  still  be 
respited,  upon  the  defendant  paying  immediately  the  costs  of  the 
prosecution  up  to  that  time,  which  were  then  taxed  by  the  Master 
of  the  Crown-office  at  227/.  The  defendant,  however,  did  not  pay 
that  amount,  but  executed  a  bill  of  sale  of  his  property,  ana  in 
February,  1852,  became  bankrupt  Under  his  bankruptcy  the  pro- 
secutors proved  for  the  sum  of  227i!..  but  afterwards  enterea  up 
judgment  upon  the  indictment,  and  obtained  a  side-bar  rule 
for  the  costs  of  the  prosecution  under  5  &  6  Will.  &  M.C.  11. 
Under  that  rule  the  Master  again  taxed  the  costs,  notwithstanding 
the  protest  of  the  defendant ;  and  the  amount  of  his  aUocatuty  in- 
cludmg  the  previous  sum  of  227/.,  was  243/1  That  amount  having 
been  demanded,  and  payment  refused,  a  rule  nt$/ had  been  obtained 

(a)  Reported  bj  A.  BrmnnoN,  Esq.,  Banister-»t-L«w. 
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calling  upon  the  defendant  and  hU  bail  to  show  cause  why  an       Bbo. 
attachment  should  not  issue  against  him^  and  why  the  recognizance       „  ** 
entered  into  by  him  and  his  bail  pursuant  to  the  statute*  should  not       J!ff ' 
be  estreated.  isss 

3f.  Chamber s^  and  BramtoeO,  showed  cause. — First,  the  prosecu-  ^  ZZLl 
tors  who  apply  do  not  show  that  they  are  the  parties  grieved ;  and  ^cotu. 
the  Stat  5  &  6  WilL  &  M.  c.  11,  s.  3,  only  gives  the  costs  to 
prosecutors  who  are  also  parties  grieved.  [Cromptok,  J. — You 
should  have  moved  to  set  aside  the  side-bar  rule,  if  you  meant  to 
take  that  point.  The  officers  of  the  court  say  that  it  is  not  the 
practice  to  have  an  affidavit  that  the  prosecutors  are  parties  grieved 
upon  this  application.]  Secondly,  the  proof  under  the  ban&uptc^ 
is  equivalent  to  ^ment.  Thirdly^  as  to  the  bail,  the  recogni- 
zance does  not  in  form  impose  any  liability  to  pay  costs;  and 
though,  by  construction  of  the  statute,  the  principal  has  been  held 
liable  to  the  costs,  the  sureties  are  not.  [Cbompton,  J. — In 
K  V.  Hodgson,  21  L.  J.  181,  M.  C,  the  bail  were  held  liable.(2»)] 
At  all  events  the  bail  are  sureties  only ;  and  here,  by  reason  of  the 
proof  under  the  bankruptcy^  there  has  been  no  failure  on  the  part 
of  the  princioaL  [Cbompton,  J. — He  has  not  performed  the 
condition  of  the  recognizance^  though  he  may  have  acquired  a 
personal  exemption.! 

BoviU,  contri. — The  prosecutors  have  a  strict  legal  right  to 
these  costs  under  the  stat.  5  &  6  Will.  &  M.  ell.  The  proof 
under  the  bankruptcy  took  place  before  judgment  was  signed,  and 
applies  only  to  the  sum  of  227/.,  the  right  to  wluch  depended 
solely  upon  a  bargain  which  the  defendant  did  not  perform.  The 
right  to  the  sum  of  243Z.  depends  upon  the  statute,  and  i»  a  right 
altogether  irrespective  of  the  previous  bargain.  [Eblb,  JT — 
But  that  incluaes  the  sum  of  227i^,  and  the  proof  under  the 
bankmptOTdisoharges  the  bankrupt  firom  the  whole  of  the  debt 
proved.  Wightmait,  J. — Suppose  there  had  been  a  dividend; 
could  you  still  have  claimed  an  attachment  for  non-payment  of 
24321  ?j  The  prosecutors  are  entitled  to  enforce  pavment  of  the 
whole  amount ;  but  if  they  had  received  any  part,  they  would  of 
coarse  be  bound  to  give  credit  for  so  much. 

LoBD  Campbbll,  C.  J. — We  think  that  the  attachment  oc^^bt 
not  to  issue  against  the  defendant,  but  the  recognizance  may  be 
estreated  for  the  purpose  of  proceeding  against  the  baiL 

JRuk  discharged  as  to  the  attachment ;  but  abiobUe 
for  estreating  the  recognizance. 

(i)  S66  alao  J2.  ▼.  Twi,  18  East,  4;  R,  y,  Bmodm,  1  Q.  B.,  Bap.  464. 
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COURT  OF  QUEEN'S  BENCH. 

January  27,  1853. 

(Before  Lord  Campbell,  C.J.,  Coleridge,  J.,  and 

WiGHTMAN,  J.) 

Reg.  v.  Archibald  Wilson,  (a) 

Indictment — Certiorari — CostB — Prosecutor — Stat.  5  4"  6  WUL  ^  Mary^ 

c.  1 1,  $.  3. 

The  Lord  Mayor  of  London  having  committed  the  defendant  for  trial 
at  the  Central  Criminal  Court  upon  a  charge  of  misdemeanor ^  directed 
the  city  solicitor  to  conduct  the  prosecution,  the  expenses  of  which  were 
defrayed  out  of  the  cityjitnds.  The  defendant  removed  the  indictment 
into  this  court  by  certiorari,  and  was  convicted. 

Held,  that  the  Lord  Mayor,  not  being  personaUy  liable  for  the  expenses 
of  the  prosecution,  was  not  entitled,  as  prosecutor,  to  recover  the  costs 
from  the  defendant  under  the  provision  of  statute  6  4*  6  fFilL  4r  Mary, 
c.  }  \,  s,  3. 

In  order  to  bring  the  ease  within  that  statute,  there  must  be  a  prosecutor 
personally  lictble  for  the  expenses. 

A  RULE  had  been  obtained,  calling  on  the  prosecutors  of  this 
indictment  to  show  cause  why  the  side-bar  rule  for  taxing  the 
costs  of  the  prosecution  to  be  paid  by  the  defendant  to  the  prose- 
cutor should  not  be  set  aside.  The  indictment,  which  was  tor  an 
indecent  assault,  was  found  at  the  Central  Criminal  Court,  and 
removed  by  certiorari  by  the  defendant  into  this  court.  The  Lord 
Mayor  of  London  had  originally  conmiitted  the  defendant  upon  the 
charge,  and  directed  the  city  solicitor  to  conduct  the  prosecution, 
according  to  a  common  practice  in  the  city  with  regard  to  cases 
where,  otherwise,  there  might  be  reason  to  apprehend  a  failure  of 
justice.  The  prosecution  was  accordingly  conducted  by  the  city 
solicitor,  and  the  expenses  were  paid,  as  usual  in  such  cases,  out  of 
the  city  funds.  The  defendant  was  convicted,  and  then  a  side-bar 
rule  for  taxation  of  the  costs  was  obtained  by  the  prosecution,  pur- 
suant to  Stat  5  &  6  Will.  &  M.  c.  11,  s.  3.  ' 

Hugh  Hill  now  showed  cause  against  the  rule  for  setting  aside 
that  side -bar  rule.  The  Lord  Mayor  was  an  officer  whom  it  con- 
cerned to  prosecute,  within  the  intention  of  the  statute,  according 

(a)  Reported  bj  A  Bittlbston,  Esq.,  Bftrrister-ftt-Law. 
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to  the  rule  laid  down  in  the  Anonymous  case  (15  Q.B.  Rep.  1060; 
S.  C,  4  Cox  C.  C.  345);  and  R.  v.  The  Earl  of  Waldegrave, 
(2  Q.  B.  Rep.  341.)  (a)  [Coleridge,  J. — But  is  not  the  statute 
intended  to  indemnify  prosecutors  who  would  otherwise  be  liable  to 
the  costs?  I  recollect  the  case  of  a  young  surgeon  who  was  pro- 
secuted under  the  Resurrection  Act;  and  there  the  expenses  were 
defrayed  by  subscription^  and  on  that  ground  it  was  held  that 
the  costs  could  not  be  recovered  from  the  defendant  under  this 
Btatuta]  {b) 

Hugh  HilL — Some  earlier  cases,  narrowing  the  operation  of  the 
statute  (/Z.  V.  Dewhurst,  5  B.  &  Ad.  405 ;  and  A  v.  Edwards^ 
U),  407,  note  a)  were  disapproved  of  in  R.  v.  Waldegrave, 

Sir  F,  ThesigeTy  contr^  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  regret  that  we  have  not  the  power 
to  require  the  defendant  to  pay  the  costs  of  this  laudable  prosecu- 
tion, which  ought  to  fall  upon  him ;  but  we  must  be  governed  by 
the  rules  of  law ;  and  we  have  no  authority  to  impose  these  costs 
unless  the  case  falls  within  the  stat.  ^  h%  W.  &  M.  c.  1 1,  s.  3. 
Now  that  statute  was  clearly  meant  to  indemnify  prosecutors  who 
would  have  to  pay  the  costs  if  the  defendant  did  not ;  and  it  is 
admitted  in  this  case  that  the  Lord  Mayor  was  not  personally 
liable,  but  that  the  costs  were  defrayed  out  of  the  funds  of  the 
city.  In  the  Anonymous  case  referred  to,  the  guardians  of  the 
union  would  have  been  personally  liable ;  and  therefore  there  is 
no  inconsistency  between  that  and  the  case  mentioned  by  my 
brother  Coleridge,  in  which  it  was  decided  that  the  object  of  the 
statute  was  to  indemnify  the  prosecutor,  and  protect  him  only 
from  the  payment  of  costs  which  he  would  otherwise  have  to  bear 

Coleridge,  J.,  and  Wightman,  J.  concurred. 

Rule  absolute. 


Reg. 

V. 

Archibald 

WlIJSON. 

1853. 

Certiorari — 
CotU, 


(h)  In  that  case  the  Commissioners  of  the  Metropolitan  Police  prosecnting  for  an  assault 
upon  one  of  their  officers,  were  held  entitled  to  recover  their  costs  from  the  defendant  under 
Stat.  5  &  6  W.&  M.  c.  11,  s.  3. 

(c)  R.  T.  Cook  (1  Man.  &  Ry.  526.)  The  indictment,  which  was  for  disinterring  dead 
bodies,  was  remoyed  by  certiorari  from  sessions  at  the  instance  of  the  defendant,  who  was 
afterwards  convicted.  A  side-bar  rule  for  taxation  of  the  costs  under  sUt.  5  &  6  W.  &  M. 
c.  11,  s.  3,  obtained  bj  the  parish  oficers  who  prosecuted,  was  set  sside,  because  the  affidavits 
disclosed  that  the  expenses  of  the  prosecution  had  been  defrayed  by  subscription. 


VOL.    VI. 
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CENTRAL  CRIMINAL  COURT. 

January  Session,  1853. 

January  6. 

(Before  Williams,  J.,  and  Talfourd,  J.) 

Reg.  v.  Connell.  (a) 

7  mU.  4  ^  1  Vkt  c.  85,  88.  3,  5—14  ^  15  Vtct.  c.  100,  *.  9— Murder 
— Administering  poison  with  intent  to  murder — Autrefois  acquit — 
Tieading, 

Upon  an  indictment  under  the  7  Will.  4^1  Vict.  c.  85,  ss.  3,  5^  for 
administering  poison  with  intent  to  murder y  a  previous  acquittal  on 
an  indictment  f>r  murder  founded  on  the  same  facts  cannot  lie  pleaded 
in  bar. 

THE  prisoner  was  indicted  under  7  Will.  4  &  1  Vict,  c  85, 
88.  3,  5. 

The  1st  count  was  for  feloniously  administering  to  George 
William  Lapham  a  certain  destructive  thing,  namely,  four  drachms 
of  vitriolic  acid,  with  intent  to  murder  him. 

2nd  count,  for  attempting  to  administer  the  same. 

3rd  count,  for  applymg  the  same  acid  with  intent  to  burn  him. 

4th  count,  for  applying  the  same  with  intent  to  do  him  grievous 
bodily  harm. 

The  prisoner  had  been  indicted  and  tried  at  a  former  session  for 
the  murder  of  the  said  George  William  Lapham,  who  was  an  infant, 
and  to  whom  it  was  alleged  the  prisoner,  being  his  nurse,  had 
administered  a  quantity  of  vitriolic  acid,  and  so  caused  his  death. 
There  was  some  doubt  however  upon  the  trial,  whether  the  death 
had  been  caused  by  the  acid  or  by  merelv  natural  causes,  and  the 
learned  judge  who  tried  the  case  directed  an  acquittal,  but  ordered 
that  a  fresh  indictment  should  be  preferred  against  the  prisoner, 
for  an  attempt  to  murder. 

This  was  done,  and  on  the  prisoner  being  called  upon  to  plead, 
the  following  plea  was  handed  in. 

^'  And  the  said  Jane  Connell,  in  her  own  proper  person,  cometh 
into  court  here,  and  having  heard  the  said  indictment  read,  saith 
that,  as  to  the  first  and  second  counts  of  the  said  indictment,  our  Lady 
the  Queen  ought  not  further  to  prosecute  the  same  against  her  the 
said  Jane  Connell,  because  she  saith  that  heretofore,  to  wit,  on  the 

(a)  Reported  by  B.  C.  RoBixsox,  Esq.,  Barrisier-at-Law. 
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2iid  day  of  November,  a.d.,  1852,  at  a  session  of  the  Central  Criminal        Rsa. 
Court,  holden  in  the  city  of  London,  in  and  for  the  district  of  the  *'* 

Central  Criminal  Court,  before  Sir  Edward  Hall  Alderson,  Knight,     ^^J^^^ 
one  of  the  Barons  of  the  Exchequer  of  our  said  Lady  the  Queen        1853. 
(and  other  justices),   she   the   said   Jane   Connell   was  lawfully     juT'T 
acquitted  of  the  offences  charged  in  the  said  first  and  second  counts  A\dr^foU^q!iM 
of  the  Siud  indictment ;  and  this  the  said  Jane  Connell  is  ready  to    -^Pkadrng, 
verify,  and  therefore  she  prays  judgment,  and  that  by  the  court 
here  she  may  be  dismissed  and  discharged  from  the  said  premises 
in  the  first  and  second  counts  of  the  present  indictment  specified. 
And  as  to  the  first,  second,  third,  and  fourth  counts  of  the  said 
indictment,  she  the  said  Jane  Connell  saith  that  she  is  not  guilty." 

To  this  plea  the  following  replication  was  put  in : — 

**  And  John  Clark,  clerk  of  the  said  court,  who  prosecutes  for 
our  said  Lady  the  Queen  in  this  behalf,  having  heard  the  said  plea 
of  the  said  Jane  Connell  by  her  above  pleaded,  as  to  the  first 
of  the  said  pleas  saith  that  our  ssdd  Lady  the  Queen  ought  not,  by 
reason  of  anything  therein  alleged,  to  be  barred  or  hindered  &om 
farther  prosecuting  the  said  indictment  against  the  said  Jane  Con- 
nell, because  the  said  John  Clark  who  prosecutes  as  aforesaid, 
says  that  there  is  no  record  of  the  supposed  acquittal  aforesaid,  at 
the  said  session  of  the  Central  Criminal  Court,  as  she  the  said  Jane 
Connell,  in  pleading  as  above,  has  alleged ;  wherefore  he  pravs 
judgment  for  our  said  Lady  the  Queen.  And,  as  to  the  plea  of  the 
said  Jane  Connell,  whereof  she  has  put  herself  upon  the  country, 
he  the  said  John  Clark,  on  behalf  of  our  said  Lady  the  Queen, 
doth  the  like." 

Sleiffh  {B.  Thomson  with  him,  for  the  prisoner)  submitted  that 
this  form  of  replication  was  insufficient,  as  being  an  argumentative 
denial  of  the  plea. 

Williams,  J. — Then  your  proper  course  is  to  demur. 

Sleigh  said  he  ought  not  to  be  compelled  to  demur  to  an  obviously 
informal  replication,  because,  by  so  doing,  the  facts  stated  in  the 
replication  would  be  admitted. 

Williams^  J.,  refused  to  entertain  the  question  inanj  other  form. 

Sleiffh  then  contended  that  this  was  an  issue  which  the  jury 
were  to  try. 

Williams,  J. — ^I  do  not  think  so ;  the  issue  is  for  the  court,  and 
it  is  for  you  to  produce  the  record  on  which  you  rely. 

Sleiffh  then  put  in  the  record  of  the  prisoner's  acquittal  for  the 
murder  of  the  child.  He  submitted  that  under  the  14  &  15  Vict 
c.  100,  s.  9,  the  jury,  upon  the  former  indictment,  might  have  found 
the  prisoner  guilty  of  attempting  to  commit  the  murder  with  which 
she  was  then  charged,  although  they  acquitted  her  of  the  actual 
murder.  No  doubt  the  charge  in  the  present  indictment  was  not 
precisely  the  same  in  words  as  the  attempt  to  murder,  but  if  it  was 
the  same  in  substance  it  would  prevent  her  from  being  tried  a 
second  time.  In  a  case  of  murder,  for  instance,  a  prisoner  might 
be  convicted  for  manslaughter,  although  no  such  charge  was  con- 
tained in  the  indictment 

•     N  2 
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Reg.  Talpourd,  J. — Do  you  contend  that  under  the  first  indictment 

^   *'•  the  prisoner  might  have  been  convicted  of  the  statutable  felony 

now  charged  ? 

1853.  Sleigk  submitted  that,  substantially,  that  might  have  been  done. 

~T"  Administering  with  intent  to  murder,  was  in  truth  an  attempt  to 
AutrefoUacquit ™urder ;  and  of  the  latter  she  might  clearly  have  been  convicted. 
—Pleading,  The  administering  with  intent  to  murder  was  not  in  reality  a  new 
offence.  It  was  well  known  to  the  common  law,  although  now 
defined  and  rendered  of  a  more  serious  character  by  statute.  The 
question  was,  had  the  prisoner  been  in  jeopardy  on  the  former  trials 
with  respect  to  the  facts  now  charged,  and  the  answer  must  be 
that  she  had.  The  word  **  attempt,"  in  the  9th  section,  was  to 
be  taken  in  its  broad  and  general  sense,  and  included  all  those 
offences  comprised  in  the  principal  one,  but  which  fell  short  of  its 
completion. 

Clarkson  (for  the  prosecution)  did  not  dispute  the  proposition 
that  under  the  former  indictment  the  prisoner  might  have  been 
convicted  of  an  attempt  to  murder,  but  that  attempt  would  have 
amounted  only  to  a  misdemeanor,  which  was  a  totally  different 
offence  to  the  present  one.  The  9th  section  of  the  statute  was 
intended  to  provide  for  the  non- escape  of  persons  charged  with 
felony,  which  felony  included  a  misdemeanor,  and  could  not  have 
been  intended  to  preclude  a  prisoner  acquitted  of  an  aggravated 
felony  from  being  afterwards  mdicted  for  another  felony  of  a  less 
serious  character.  This  was  evident  from  the  11th  section  of 
the  same  statute.  An  assault,  with  intent  to  rob,  was,  before  the 
statute,  a  felony,  although  it  was  an  attempt  to  commit  the  offence 
of  robbery  with  violence ;  but,  if  a  conviction  for  this  offence 
could  have  taken  place  on  an  indictment  for  the  robbery,  the  11th 
section  would  have  been  utterly  useless.  Its  language  clearly 
implies  that  without  it  an  acquittal  of  the  robbery  could  not  have 
been  pleaded  to  an  indictment  charging  a  felonious  assault.  So, 
in  the  present  case,  although  the  administering  with  intent  to 
murder  might  be  an  attempt  to  murder,  still  it  was  made  specifically 
a  statutable  felony ;  and,  as  such,  was  not  an  offence  included  in 
the  previous  charge  of  murder. 

Sleiffh  (in  reply.) — The  11th  section  was  framed  to  meet  the 
case  of  B.  v.  Bdd  (5  Cox  Crim.  Cas.  104),  and  was  rather  an 
exposition  of  the  principle  of  the  9th  section  than  an  exception 
to  it. 

Williams,  J. — It  has  not  been  contended  on  the  part  of  the 
prisoner  that  she  could,  at  common  law,  have  been  convicted  under 
the  former  indictment  of  the  charge  contained  in  the  first  and 
second  count  of  the  present  one ;  but  it  is  said  that  she  was  in 
jeopardy  because  she  might  have  been  convicted  of  an  attempt  to 
murder  under  the  9th  section  of  14  &  15  Vict.  c.  100.  I  am  of 
opinion  that  she  was  in  no  such  jeopardy,  for  that  section  would 
only  enable  the  jury  to  convict  of  the  attempt,  which  would 
be  simply  a  misdemeanor.  Upon  the  record,  therefore,  there 
would  appear  nothing  more  than  a  conviction  for  a  misdemeanor, 
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and  there  would  be  no  authority  for  any  such  punishment  as  the       Beo. 

statute  under  which  this  indictment  is  framed,  has  awarded.     The  q^^^^^jj^ 
11th  section  seems  to  me  entirely  to  confirm  this  view  of  the  case,  ^ 

and  my  judgment  must,  therefore,  be  for  the  Crown.  1853. 

TaLPOUBD,  J.,  concurred,   (b)  Murder— 

Clarkson,  for  the  prosecution.  AutrefoUacquU 

Sleigh  and  Thomsany  for  the  prisoner.  —Pleading. 

(fi)  I  un  indebted  to  the  Depatj  Clerk  of  the  Arraigns  of  the  Central  Criminal  Court  for 
the  substance  of  the  following  note  as  to  the  nature  of  the  plea'dinga  in  the  above  case,  and  the 
course  taken  on  the  part  of  the  prosecution.  The  subject  is  important,  inasmuch  as  this 
is  believed  to  be  the  first  case  that  has  occurred  of  a  plea  of  tnUrefoit  acqtdi  under  Lord 
Campbell  8  Act 

By  the  14  &  15  Vict  c.  100,  s.  20,  it  is  enacted  that  "  in  any  plea  of  autrefois  eotwict  or 
ttuirefoit  acqtdt  it  shall  be  suflScient  for  any  defendant  to  state  that  be  has  been  lawfully  con- 
victed or  acquitted  (as  the  case  maj  be),  of  the  said  offence  charged  in  the  indictment." 

Previously  to  the  passing  of  that  act,  it  had  been  the  universal  practice  in  modem  times 
that  the  sulntance  of  the  alleged  record  should  be  set  out  in  the  plea  of  autr^oia  ctcqiUtf  and 
several  courses  were  open  to  the  prosecutor  in  answer  thereto.  If  there  was  in  truth  no  such 
record,  or  an  existent  record  were  incorrectly  set  forth,  he  might  simply  deny  its  existence,  and 
they  would  be  triable  by  the  court.  If  an  existing  record  were  correctly  set  out,  but  it  did  not 
ap^y  in  point  of  fact  to  the  offence  to  which  it  was  pleaded,  the  Crown  would  traverse  the 
identity  of  the  offences,  and  this  issue  would  be  submitted  to  the  jury.  Again,  an  existing 
neord  might  be  correctly  set  out,  and  the  identity  of  the  facts  could  not  be  disputed,  but  the 
iodietmeut  so  set  forth  might  be  bad  on  the  face  of  it,  or  the  felony  of  which  the  prisoner  had 
been  acquitted  might  be  of  a  different  nature  to  the  one  contained  in  the  indictment  pleaded  to, 
■o  that  he  had  never  been  in  jeopardy  before  with  respect  to  the  immediate  charge.  In  such 
a  case  the  proper  course  would  have  been  to  demur  to  the  plea.  The  court  would  then  see  in 
the  one  case  that  in  consequence  of  the  insufficiency  of  the  former  indictment  no  judgment 
could  have  been  given  upon  it;  in  the  other,  having  both  indictments  before  them,  they  would 
perceive  th^t  the  offences  charged  in  them  were  of  a  different  nature. 

Now,  however,  in  consequence  of  its  being  no  longer  essential  to  set  out  the  record  in  the  plea, 
the  oonne  of  proceeding  is  necessarily  different,  and  the  Crown  must  either  reply  generally  that 
there  is  no  such  record  of  acquittal  as  is  mentioned  in  the  plea,  or  must  crave  oyer  of  the  record, 
set  it  out,  and  then  demur  to  its  sufficiency.  The  former  course  was  adopted  in  the  above  case, 
and  had  the  prisoner  demurred,  it  would  have  been  argued  that  although  the  plea  did  not  in 
express  words  set  out  the  record,  yet  it  set  forth  matter  quan  of  record,  and  only  proveable  by 
the  record,  and  that,  therefore,  the  replication  did  in  substance,  and  not  argumentattvely,  deny 
the  plea.  Had  the  court  decided,  however,  that  the  replication  was  bad,  the  Crown  would  have 
aaked  leave  to  amend,  or  would  then  have  craved  oyer  of  the  original  record  (see  2  Hale  P.  C. 
c  81,  p.  241,  and  0.  32,  p.  255),  and  have  demurred  to  the  plea. — ^Reportsb. 
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COURT  OF  CRIMINAL  APPEAL. 
May  Session^  1853. 

May  19. 

(Before  the  Common  Sebjeant.) 

Reg.  v.  Partridge,  (a) 

False  pretences — Inferring  pretence  from  conduct. 

The  London  and  Brighton  Railway  Company  were  in  the  habit  of  ad^ 
vancing  small  sums  of  money  to  persons  sending  goods  to  he  carried 
by  their  railway  on  the  faith  of  receiving  such  sums  from  the  consignee 
on  the  delivery  of  the  goods  to  him.  The  defendant  went  to  the  prin- 
cipal railway  station,  and  gave  to  a  clerh  there  a  card,  on  which  was 
written  "  Case  to  Brighton,  lis.  9d.  to  pay;^  at  the  same  time  requesting 
that  the  case  might  be  sent  for  to  a  certain  tavern,  and  forwarded  to 
its  destination.  The  card  was,  in  the  ordinary  course  of  business,  sent 
to  the  goods  station  of  the  company  with  the  message  left  by  the  defen- 
dant, and  the  manager  there,  directed  a  carman  to  fetch  the  case  from 
the  tavern  and  to  pay  the  lis.  9d.  This  was  done.  The  case  was 
sent  to  Brighton,  but  the  address  written  upon  it  was  found  to  be  a 
fictitious  one,  and,  on  opening  the  case,  it  was  found  to  contain  nothing 
but  brickbats  and  other  rubbish. 

Held,  that  these  facts  did  not  support  an  allegation  of  a  false  pretence 
that  the  box  contained  certain  valuable  articles. 

THE  prisoner  was  arraigned  upon  the  following  indictment  for 
obtaining  money  under  false  pretences :  (i) 
Central  Criminal   Court,  ">  The  jurors  for  our  Lady  the  Queen 
to  wit.  J      upon  their  oath  present,  that  here- 

tofore and  at  the  time  of  the  committing  of  the  offence  here- 
inafter next  mentioned,  J.  P.,  late  of  London,  labourer,  had  left 
and  deposited  with  one  J.  F.  a  certain  box^  bearing  thereon  a  certain 
address  and  direction,  then  and  there  importing  and  intending  to 
import  that  the  said  box  was  to  be  delivered  to  a  certain  person  at 
Brighton,  in  the  County  of  Sussex.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  J.  P. 
afterwards,  to  wit^  on  the  15th  day  of  March^  A.D.,  1853,  in 

(a)  Reported  by  B.  G.  BoBnrsoir,  Esq.,  Barrister-ftt-Law. 

(6)  The  indictment  was  drawn  bj  Mr.  Straight,  of  the  Central  Criminal  Conxt,  and  although 
the  facts  disclosed  in  eridenoe  were  held  not  to  support  it,  it  may  still  be  nsefhl  as  a  precedent 
in  somewhat  analogous  cases. — Reporter. 
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London  aforeaaicl,  and  within  the  jurisdiction  of  the  said  Central        Rso. 
Criminal  Court,  did  make  application  to  a  certain  railway  company  ^* 

caUed  the  London^  Brighton  and  South  Coast  Railway  Company,  ^ 

to  carry  and  convey  the  said  box  to  Brighton  aforesaid,  and  there        1853. 
to  deliver  the  same  according  to  the  address  and  direction  thereon     7,~ZL«-^ 
for  reward  to  the  said  London,  Brighton  and  South  Coast  Bailway    **  *  i'^'w^wfc 
Company  on  that  behalf,  and  further  to  advance  to  him,  the  said 
J.  P.,  the  sum  of  11«.  9d.  on  the  security  of  the  said  box  and  the 
contents  thereof. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  J.  P.,  devising,  contriving  and  intending  to 
deceive  the  said  company,  and  to  cheat  and  defraud  them  of  their 
moneys  to  the  amount  aforesaid,  did  then  and  there  unlawfully, 
knowingly  and  designedly,  falsely  pretend  to  one  F.  G.  then  and 
there  being  a  person  employed  in  the  service  of  the  said  company, 
that  the  said  box  then  and  there  contained  certain  valuable  articles, 
that  he  the  said  J.  P.  was  then  lawfully  entitled  to  demand  and 
receive  the  said  sum  of  1  Is.  9d.  for  the  said  box  and  the  contents 
thereof,  from  the  person  to  whom  the  same  so  imported  to  be 
directed  as  aforesaid,  and  also  to  confer  on  the  said  company  the 
said  right  to  demand  and  receive  the  said  monev,  on  the  delivery 
by  them  of  the  said  box  and  the  contents  thereof,  according  to  the 
said  address  and  direction ;  by  means  of  which  said  false  pretences 
he  the  said  J.  P.  afterwards,  to  wit,  on  the  same  day  and  in  the 
year  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  unlawfully,  knowingly  and 
designedly,  did  fraudulently  obtain  of  and  from  the  said  London, 
Brighton  and  South  Coast  Kail  way  Company,  divers  of  their  moneys, 
to  wit,  to  the  amount  of  11^.  9d,  aforesaid,  with  intent  then  and 
there  to  cheat  and  defraud  them  of  the  same :  whereas,  in  truth  and 
in  fact,  the  said  box  did  not  then  contain  any  valuable  articles,  as 
the  said  J.  P.  so  falsely  pretended  as  aforesaid ;  and  whereas,  in 
truth  and  in  fact,  the  said  J.  P.  was  not  then  lawfully  entitled  to 
demand  or  receive  the  said  sum  of  1 1«.  9d.  for  the  said  box  and  the 
contents  thereof,  as  the  said  J.  P.  so  falsely  pretended  as  afore- 
said, from  any  person  whatever,  or  to  confer  on  the  said  company 
the  said  right  to  demand  or  receive  the  said  money,  on  the  delivery 
by  them  of  the  said  box  and  the  contents  thereof,  according  to 
the  said  address  and  direction ;  and  whereas  the  fact  really  was 
and  is,  that  the  siud  box  contained  articles  only  of  a  worthless 
description,  and  no  articles  of  value  whatever,  as  he  the  said  J.  P. 
then  and  there  well  knew,  and  was  falsely  and  deceitfully  made  to 
represent  and  pass  for  a  box  containing  articles  of  value,  for  the 
purpose  of  inducing  and  persuading  the  said  company  to  advance 
their  said  moneys  on  the  security  thereof,  and  thereby  enabling 
the  said  J.  P.  to  cheat  and  defraud  them  of  the  same,  and  for  no 
honest  purpose  whatever ;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
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Rko.        said,  do  further  present  that  heretofore,  and  before  and   at  the 

^-         time  of  the  committing  of  the  oflTence  hereinafter  next  mentioned, 

FARTRTOOB.   ^j^^  g^. J  J  p   j^^j  caused  to  be  left  and  deposited  at  a  certain 

1853.  booking-office,  to  wit,  at  a  certain  public-house  and  inn  called  the 
_,  Three  Nuns,  in  Aldgate,  in  London  aforesaid,  a  certain  other  box 

pre  enc€.  y^^^^^^  ^  certain  address  and  direction  thereon,  importing  and 
meaning,  and  intended  to  import  and  mean,  that  the  said  box  was 
to  be  delivered  to  a  certain  person  at  Hove,  in  the  county  of 
Sussex:  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  P.  afterwards,  to  wit,  on  the  1 6th 
day  of  March,  A.  D.  1853,  in  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  did  make  appli- 
cation to  the  said  company  called  the  London,  Brighton  and  South 
Coast  Railway  Company,  to  carry  and  convey  the  said  box  to 
Hove  aforesaid,  and  there  deliver  the  same,  according  to  the  said 
address  and  direction  thereon,  for  reward  to  the  said  London, 
Brighton  and  South  Coast  Railway  Company,  in  that  behalf,  and 
further  to  advance  to  him  the  said  J.  P.,  the  sum  of  12*.  4rf.  on 
the  security  of  the  said  box  and  the  contents  thereof;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  J.  P.,  devising  and  contriving  to  deceive  the  said  com- 
pany, and  to  cheat  and  defraud  them  of  their  moneys  to  the 
amount  aforesaid,  did  then  and  there  unlawfully,  knowingly  and 
designedly,  falsely  pretend  to  the  said  F.  G.,  then  and  there  being 
a  person  employed  in  the  service  of  the  said  company,  that  the 
said  box  then  and  there  contained  certain  valuable  articles,  that 
he  the  said  J.  P.  was  then  lawfully  entitled  to  demand  and  receive 
the  said  sum  of  12«.  ^d.  for  the  said  box  and  the  contents  thereof, 
from  the  person  to  whom  the  same  imported  to  be  directed  as 
aforesaid,  and  also  to  confer  on  the  said  company  the  said  right  to 
demand  and  receive  the  said  money,  on  the  delivery  by  them  of 
the  said  box  and  the  contents  thereof,  according  to  the  said  address 
and  direction;  by  means  of  which  said  last-mentioned  false  pre- 
tences, he  the  said  J,  P.  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  in  London  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  unlawfully,  knowingly  and 
designedly,  fraudulently  obtain  of  and  from  the  said  London, 
Brighton  and  South  Coast  Railway  Company,  divers  of  their 
moneys,  to  wit,  to  the  amount  of  \2s.  4rf.,  with  intent  then  and 
there  to  cheat  and  defraud  them  of  the  same ;  whereas,  in  truth 
and  in  fact,  the  said  box  did  not  then  contain  any  valuable  articles, 
as  the  said  J.  P.  so  falsely  pretended  as  aforesaid ;  and  whereas,  in 
truth  and  in  fact,  the  said  J.  P.  was  not  then  lawfully  entitled  to 
demand  or  receive  the  sum  of  12*.  4<f.  for  the  said  box  and  con- 
tents, as  the  said  J.  P.  so  falsely  pretended  as  aforesaid,  from  any 
person  whatever,  or  to  confer  on  the  said  company  the  said  right 
to  demand  or  receive  the  said  money,  on  the  delivery  by  them  of 
the  said  box  and  the  contents  thereof,  according  to  the  said  address 
and  direction ;  and  whereas  the  fact  really  was  and  is,  that  the 
said  box  contained  articles  only  of  a  worthless  description,  and  no 
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articles  of  value  whatever^  as  he  the  said  J-  P.  then  and  there  well        Rko. 
IcDew,  and  was  falsely  and  deceitfully  made  to  represent  a  box  ^' 

containing  articles  of  value,  for  the  purpose  of  inducing  the  said     '^^^^■• 
company  to  advance  their  said  moneys  on  the  security  thereof^  and        1853. 
thereby  to  enable  the  said  J.  P.  to  cheat  and  defraud  them  of  the        — 
same,  and  for  no  honest  purpose  whatever;  against  the  form  of  the  ^^ 

statute  in  that  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

It  appeared  in  evidence  that  the  London  and  Brighton  Railway 
Company,  for  the  convenience  of  persons  sending  goods  by  their 
railway,  and  who  would  be  entitled  to  receive  small  sums  on  the 
delivery  of  the  goods  at  their  destination,  have  been  in  the  habit 
of  advancing  such  sums  when  the  goods  are  left  at  the  station  to 
be  forwarded,  and  of  receiving  back  the  money  at  the  time  the 
goods  are  ultimately  delivered.  The  amount  asked  for  was  usually 
trifling  compared  to  the  apparent  value  of  the  package,  and  the 
company  considered  they  ran  little  risk  whilst  they  held  the  goods 
as  security  for  the  sum  advanced.  The  prisoner  was  alleged  to 
have  taken  advantage  of  this  practice  on  the  part  of  the  company, 
fraudulently  to  obtain  money  from  them  by  tne  following  course  of 
proceeding : — He  went  to  a  tavern  near  the  Blackwall  railway 
station,  and  asked  the  landlord  to  allow  him  to  leave  a  box  there 
which  he  said  he  wished  to  have  forwarded  to  Brighton,  and  would 
go  over  to  the  Brighton  railway  station  and  get  their  carman  to 
call  for  it ;  that  the  carman  would  pay  lis.  9d.  on  the  delivery  of 
the  box  to  him,  and  that  he  the  defendant  would  call  for  the  money 
in  the  afternoon.  The  box  was  accordingly  left,  and  the  defendant 
then  went  to  the  Brighton  railway  station,  and  gave  to  the  clerk 
there  a  card,  on  which  was  written  ''Case  to  Brighton,  11«.  9d.  to 

?iy/'  He  said  that  the  card  was  to  be  taken  to  the  Railway 
avem,  and  the  landlord  would  deliver  the  package.  The  clerk 
sent  the  card  in  the  ordinary  course  of  business  to  the  goods  sta- 
tion, at  the  Bricklayer's  Arms,  and  a  carman  was  sent  by  the 
managing  clerk  there  to  receive  the  box,  and  pay  the  1  Is.  9d.y 
which  he  did.  The  defendant  subsequently  called  for  and  received 
the  money.  The  box  was  duly  forwarded  to  Brighton,  and  on  its 
being  opened  was  found  to  contain  brickbats,  and  other  rubbish  of 
no  value  whatever. 

The  evidence  given  in  support  of  the  second  count  related  to 
another  transaction  of  a  somewhat  similar  kind,  and  involved  no 
difference  in  principle  from  the  foregoing. 

LiHey  ^for  the  defendant)  contended  that  on  this  state  of  facts 
the  defendant  could  not  be  convicted.  There  was  no  false  pretence 
within  the  statute.  The  pretence  in  the  indictment  was,  that  the 
box  contained  valuable  property,  but  no  such  statement  was  made 
by  the  defendant,  nor  coula  it  be  inferred  from  anything  that  he 
had  said  or  done.  Again,  the  pretence,  if  any,  was  not  made  to 
the  person  advancing  the  money.  Neither  of  the  clerks  at  the 
different  stations  saw  the  case  at  all.  The  second  clerk  who 
directed  the  carman  to  pay  the  money  did  not  even  see  the  defen- 
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Bbg.        dant ;  he  saw  nothing  but  the  card^  and  what  was  written  upon 

*•         it  certainly  did  not  amount  to  the  pretence  alleged. 

ABTWDOE.       Robinson  (for  the  prosecutor)  suomitted  that  the  pretence  was 

1853.       fully  made  out.     It  was  true  that  the  pretence  stated  in  the 

FauTnZimct  ^'^^^^*™®^*  ^^  ^^*  made  by  the  defendant  m  so  many  words,  but 

'''^*^^*  that  was  immaterial     It  was  sufficient  if  the  defendant,  from  his 

conduct,  fraudulently  led  the  prosecutor  or  his  agent  to  believe  in 

a  particular  state  of   facts,   although  he  did   not  assert    their 

existence.     That  was  established  by  the  well  known  case  of  R.  y. 

Barnard  (7  C.  &  P.  784),  where  the  defendant,  who  was  not  a 

member  of  the  University,  went  into  a  tradesman's  shop  at  Oxford 

in  a  cap  and  gown,  and  obtained  goods  from  him ;  this  was  held  to 

be  a  false  pretence  that  he  was  a  member  of  the  University 

although  he  did  not  say  so. 

IMUy. — ^In  that  case  the  defendant  did  represent  in  terms  that 
he  was  a  member  of  the  University. 

Bobinson  (on  referring  to  the  case)  iCdmitted  that  was  so,  but  in 
the  judgment  that  was  unnoticed,  and  it  was  expressly  stated  by 
the  learned  judge  that,  even  without  such  a  declaration  the 
pretence  would  have  been  made  out,  and  in  all  the  text  books  the 
decision  was  so  treated.  Story*s  case  (B.  &  R.  81)  was  also  in 
point.  The  circumstance  of  the  person  advancing  the  money  not 
having  seen  the  box,  was  immaterial.  It  was  proved  that  the 
company  only  advanced  money  under  such  circumstances  upon 
property  that  was  of  value,  and  it  would  be  a  question  for  the  jury 
whether  the  defendant  was  not  aware  of  that  practice,  and  whether 
by  his  conduct  he  did  not  seek  to  represent  to  them  that  the  box 
contained  valuable  articles.  The  clerk  at  the  principal  station 
received  his  directions  from  the  prisoner  himself,  who  must  have 
intended  him  to  believe  what  alone  would  procure  the  advance  of 
the  \\s*  9d,y  and  although  this  clerk  did  not  himself  pay  the 
money,  he  did  it  through  his  agent,  for  he  gave  instructions  to  the 
clerk  at  the  goods  station,  who  gave  orders  to  the  carman  advanc- 
ing the  money.  So  that  in  contemplation  of  law  it  was  the  first  clerk 
who  paid  the  amount,  and  it  was  paid  on  the  false  representation 
of  the  prisoner.  The  case  was  similar  to  those  of  the  presentation 
of  a  false  cheque,  where-nothing  was  said  about  its  validity,  but 
where  on  its  production  change  was  given  for  it  on  the  faith  of  its 
being  good.  There  were  several  cases  showing  that  the  merely 
uttering  such  an  instrument  was  equivalent  to  a  statement  that 
the  cheque  was  a  valid  one:  {Jackson's case,  3  Camp.  370 ;  Freetly*s 
case,  Russ.  &  By.  127.) 

The  Common  Sebjeant  (after  consulting  Jervis,  C.J.,  and 
Coleridge,  J.,  who  were  in  the  adjoining  court.)— I  am  of  opinion, 
and  the  learned  judges  whom  I  have  consulted  agree  with  me, 
that  the  evidence  does  not  support  the  indictment.  This  is  not 
like  the  case  suggested  of  presenting  a  false  cheque,  because  there 
the  cheque  was  diown  by  the  defendant  to  the  person  paying  the 
money,  and  he  immediately  acted  upon  it.  Nor  is  it  like  that  of 
the  pretended  collegian,  for  there  the  cap  and  gown  were  seen 
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upon  the  person.     In  the  present  case,  the  person  from  whom  the        b«>. 
money  was  obtained,  never  saw  the  box  at  all.    Moreoyer,  I  do  v. 

not  think   that  the  pretence  allied  in  the  indictment  can  be    ^^""°^^'' 
inferred  from  what  the  defendant  is  proved  to  have  done.     The        1868. 

merely  representing  that  there  would  be  Us.  9d.  to  pay  does  not       

necessarily  involve  the  assertion  that  the  box  was  of  value,  because  ^'^^  pretence, 
the  money  might  be  payable  on  the  box  reaching  its  destination, 
although  the  box  itself  was  of  no  value  whatever.  Then  if  it  is 
said  that  the  prisoner  meant  the  clerk  to  infer  that  the  Ws.  9d. 
would  be  paid  at  Brighton,  which  he  knew  to  be  untrue,  this  is  a 
pretence  with  regard  to  something  future,  and,  therefore,  not 
within  the  statute.  Not  ffuUty. 

Robhison  (for  the  prosecution.) 

LUley  (for  the  defendant.) 


SrelatOr. 


COUKT  OF  CRIMINAL  APPEAL. 

(Before  Monahan,  C.  J.,  Pigot,  C.  B.,  Ckampton,  Perbin, 
Ball,  Jackson,  and  Moobe,  J  J. ;  Penkefatheb  and 
Greene,  BB.) 

June%,  1853. 

Reg.  v.  Lawlob.  (a) 

Perfufyy  indictment  for — Jurisdiction  0/ Inferior  Court. 

A  question  as  to  the  sufficiency  of  an  indictment  raised  in  the  course  of  a 
trial  may  be  reserved  for  ike  Court  of  Criminal  Appeal  under 
11 1^  12  Vict.  c.  78. 

It  is  not  necessary  in  an  indictment  for  perfury,  committed  before  an  Infe- 
rior Courty  to  set  out  all  the  facts  which  show  the  authority  of  stick 
court  of  limited  jurisdiction^  and  it  vnll  be  sufficient  to  aver  that  "the 
case  came  on  to  be  tried,  in  due  form  of  law"  before  the  judge  of  tJie 
Inferior  Court,  "  he  having  then  and  there  sufficient  and  cotnpetent 
authority  to  administer  the  said  oath  to  the  said  E.  Z."  (jhe  prisoner). 
Lavey  v.  The  Queen  (5  Cox  Crim.  Cas.  529)  approved  of  and  acted 
on. 

^  Hurisdiction^  in  31  Geo.  3,  c.  18,  «.  Ill,  means  local  jurisdiction,  and, 
accordingly,  under  that  act,  Courts  of  Quarter  Session  have  jurisdic- 
tion to  try  cases  of  perjury  by  statute  as  well  as  at  common  law. 

THE  following  case  was  stated  by  Walter  Berwick,  Esq.,  Assist- 
ant-Barrister for  the  East  Biding  of  the  County  of  Cork : — 

(a)  Beported  by  P.  J.  M'KsiqirA,  Esq.,  Barriflt«r-at-Law. 
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The  prisoner  was  tried  at  the  Middleton  Quarter  Sessions, 
holden  in  March  last,  for  the  County  Cork,  East  Riding,  on  an 
indictment  for  peijury,  alleged  to  have  been  committed  by  him  on 
the  hearing  of  a  civil  bill  process,  tried  at  the  Civil  Bill  Sessions, 
holden  at  Middleton,  in  the  East  Riding  of  the  County  of  Cork,  in 
November,  1852,  before  me,  acting  an  assistant-barrister  for  the 
said  riding  in  which  the  traverser  was  sued  as  defendant,  and  on 
which  he  was  examined  as  a  witness  in  support  of  his  own  case. 
The  trial  of  the  civil  bill  took  place  on  the  2nd  December,  1852. 
The  indictment  was  as  follows: — 

"  Cork,  East  Riding.  \  The  jurors  of  our  Lady  the  Queen,  upon 
Division  of  Middleton./  their  oath,  do  say  and  present  that 
heretofore,  to  wit,  at  the  General  Sessions  of  the  Peace,  holden  for 
the  Cork  County,  East  Riding  and  division  of  Middleton,  on  the 
29th  day  of  November,  in  the  sixteenth  year  of  the  rei^  of  our 
sovereign  Lady  Victoria,  at  Middleton,  in  said  county,  nding  and 
division  aforesaid,  before  Walter  Berwick,  Esq.,  assistant-barrister 
for  the  said  county  and  riding,  a  certain  civil  bill,  wherein  one  John 
Holliot  Giles  was  plaintiff ,  and  one  Edward  Lawlor  toas  defendant, 
came  on  to  be  tried  in  due  form  of  law,  and  was  then  and  there 
tried  by  the  said  Walter  Berwick,  Esq.,  assistant-barrister  for  the 
said  Cork  County,  East  Riding  and  division,  upon  which  said  trial 
the  said  Edward  Lawlor,  late  of  Youghal,  in  tne  said  county,  yeo- 
man, then  and  there  appeared  as  a  witness  for  and  on  behalf  of 
himself;  and  the  said  Edward  Lawlor,  the  defendant  in  the  said 
civil  bill,  Was  then  and  there  duly  sworn,  and  took  his  corporal 
oath  upon  the  Holy  Gospel  of  God,  before  the  said  Walter  Berwick, 
so  being  such  assistant-barrister  for  the  said  East  Riding  of  the  said 
county,  that  the  evidence  which  he  the  said  Edward  Lawlor  should 
give  to  the  court,  touching  the  matter  then  in  question  between  the 
said  parties,  should  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  he  the  said  Walter  Berwick,  assistant-barrister  as  afore^ 
said,  having  then  and  there  sufficient  and  competent  authority  to 
administer  the  said  oath  to  the  said  Edward  Lawlor  in  that  behalf 
And  the  said  jurors,  upon  their  oath,  do  further  present  that,  at 
and  upon,  &c,  &c.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  Edward  Lawlor,  on  the  2nd  day  of 
December,  in  the  sixteenth  year  of  the  reign  aforesaid,  at  Middleton 
aforesaid,  in  Cork  County,  East  Riding  and  division  aforesaid, 
before  the  said  Walter  Berwick,  assistant-barrister  as  aforesaid  (he 
the  said  Walter  Berwick  having  then  and  there  such  power  and 
authority  as  aforesaid),  by  his  own  most  wicked,  &c.,  falsely,  &c, 
contra  pacem  et  formam  statutL"^ 

After  the  jury  had  been  sworn  and  the  prisoner  given  in  charge, 
Mr.  Exham,  counsel  for  the  prisoner,  objected  to  the  indictment, 
and  called  for  an  acquittal  of  the  prisoner  on  the  ground  that^the 
indictment  was  insufficient  in  law,  inasmuch  as  it  did  not  aver  or 
show  that  the  peijury  was  committed  on  the  trial  of  a  cause  or 
action  which  the  assistant-barrister  had  jurisdiction  to  hear,  it  being 
merely  averred  therein  that  the  peijury  assigned  was  committed  on 
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the  trial  of  a  certain  civil  bill  that  came  on  to  be  tried  in  due  form  of 
law,  and  that  it  did  not  state  or  aver  that  the  civil  bill  was  for  a 
cause  of  action  within  the  jurisdiction  of  the  Civil  Bill  Court. 

Jeilettj  who  appeared  for  the  prosecution,  then  applied  to 
me,  if  I  should  be  of  opinion  that  the  point  was  sustainable, 
to  amend  tbe  indictment  under  the  1st  section  of  the  14  &  15 
Vict.  c.  100,  by  introducing  the  statement  that  the  civil  bill  was  for 
the  recovery  of  the  sum  of  4Z.  6*.  l^cZ.  for  goods  sold  and  delivered 
by  plaintiff  to  defendant,  and  for  money  lent  and  advanced,  and 
the  other  money  counts.  He  renewed  this  application  to  me  at 
the  close  of  the  case  for  the  prosecution,  and  after  the  civil  bill  had 
been  given  in  evidence.  I  refused  to  make  the  amendment  on 
both  occasions,  because  the  alleged  omission  did  not  appear  to 
come  within  my  power  of  amendment,  as  it  did  not  appear  to  me 
that  there  was  any  variance  between  the  statement  in  the  indict- 
ment and  the  evidence  offered,  but  a  simple  omission  of  the  state- 
ment which  the  prisoner's  counsel  alleged  to  be  material  and 
necessary.  I,  however,  refused  to  decide  that  the  indictment  was 
bad  for  the  cause  assigned,  but  agreed  to  state  a  case  for  your 
Lordships'  opinion.  It  appeared,  on  the  evidence  for  the  prosecu- 
tion, that  the  prosecutor,  who  was  the  agent  for  a  brewer,  had 
advanced,  in  December,  1850,  to  the  traverser,  who  is  a  publican, 
a  sum  of  money  for  the  purpose  of  paying  for  his  publican  s  licence 
for  the  ensuing  year.  The  agreement  between  them  was,  that  the 
defendant  should  be  allowed  the  sum  of  Xs.  6d.  for  each  half-tierce 
or  half-barrel  of  porter  which  he  should  take  and  pay  for  during 
the  year  for  tbe  establishment,  and  that  this  allowance  should  go 
to  defray  the  money  so  advanced  for  the  payment  of  his  licence ; 
but  that,  if  he  did  not  take  a  sufficient  number  of  half-tierces  or 
half-barrels  during  the  year  to  pay,  by  this  allowance,  the  money 
BO  advanced,  then  that  the  prosecutor  should  be  at  liberty  to  sue 
him  for  the  balance  which  should  remain  due  of  the  moneys  thus 
advanced.  At  the  end  of  the  year  1851,  Mr.  Giles  finding,  as  he 
alleged,  that  the  traverser  had  not  taken  a  sufficient  quantity  of 
porter  to  pay,  by  this  allowance,  the  money  so  advanced,  and  a 
balance  also  remaining  due  for  porter  sold  to  him,  brought  a  civil 
bill  process  against  him,  in  which  the  cause  of  action  stated  was 
for  4/.  6«.  l^d,  for  goods  sold  and  delivered,  and  for  the  balance 
remaining  due  of  the  moneys  so  advanced. 

The  defence  set  up  by  the  traverser,  on  the  hearing  of  the  civil 
bill,  was,  that  he  bad  taken  a  sufficient  number  of  half-tierces  or 
half-barrels  of  porter  within  the  year  to  repay  the  whole  amount 
so  advanced ;  and  to  sustain  this  case,  he  was  produced  and  exa- 
mined as  a  witness  in  his  own  behalf,  and  he  swore,  among  other 
matters,  that  he  took  from  the  prosecutor,  in  the  year  beginning 
the  Ist  December,  1850,  and  ending  1st  December,  1851,  twentv- 
five  half-barrels  or  tierces  of  porter,  and  if  this  were  true,  bis  debt 
for  the  moneys  advanced  would  have  been  fully  discharged.  The 
plaintiff,  who  produced  his  books  of  account,  and  a  clerk  in  his 
establishment  to  corroborate  his  testimony,  swore  that,  within  the 


Rso. 

V. 
IjkWLOIL 

18A3. 
7iirftchii(ni( 


190  CRIMINAL    LAW  CASE8. 

RiQ.        period  referred  to,  the  trayerser  only  got  from  his  establishment 

La  ^  eight  half-tierces  of  porter,  and  that,  after  making  the  proper 

.Z^^     allowances  and  credits,  the  balance  claimed  in  the  ciyil  bill  pro- 

1S5S.       cess  remuned  due.     The  prosecution  was  instituted  against  the 

p  ",  trayerser,  for  the  alleged  penury  committed  by  him  in  his  eyidence 

inZw^  ^^  ^^^  hearing  of  this  ciyil  bilL     There  were  yarious  assienments 

JwiMkUim.    of  peijury  in  the  indictment,  in  reference  to  which,  and  to  the 

eyidence  to  sustain  them,  seyeral  objections  were  taken ;  but  as 

the  jury  found  their  yerdict  exclusiyely  on  the  first  assignment  of 

perjury,  it  is  unnecessary  to  refer  further  to  them.    The  ciyil  bill 

seryed  on  the  defendant  was  produced  at  the  trial,  and  proyed  to 

haye  been  duly  seryed,  and  was  for  the  recoyery  of  the  sum  of 

AL  6«.  1^.,  due  for  goods  sold  and  deliyered,  and  on  the  seyeral 

money  counts. 

At  the  dose  of  the  case  for  the  prosecution,  counsel  for  the 
trayerser  renewed  his  objection  to  the  indictment,  as  before  men- 
tioned by  me ;  and  Mr.  Jellett,  for  the  prosecution,  renewed  the 
application  to  amend  the  indictment  in  conformity  with  the  ciyil 
bill  that  had  been  produced  in  eyidence.  I  made  the  same  ruling 
on  both,  which  I  haye  already  stated. 

The  case  for  the  defence  was  then  proceeded  with,  and  a  yerdict 
of  guilty  on  the  first  assignment  of  peijury,  which  ayerred  that  the 
trayerser  had  falsely  sworn,  on  the  hearing  of  the  ciyil  bill,  that  he 
had  got  from  the  prosecutor  twenty-fiye  half-tierces  or  barrels  of 
porter,  between  the  1st  day  of  December^  1850,  and  the  2lBt  day 
of  December,  1851.  This  case  was,  in  my  opinion,  yery  deariy 
established  against  the  trayerser. 

Mr.  Exham,  counsel  for  the  prosecution^  then  moyed  in  arrest  of 
judgment,  on  the  ground  that  the  Court  of  Quarter  Sessions  had  no 
jurisdiction  to  try  such  a  case,  and  referred  to  the  14&  15  Vict, 
c.  57,  s.  157,  the  14  &  15  Vict  c.  108,  s.  19,  and  31  Geo.  36,  c.  18, 
6.  3,  and  argued  that  the  perjury,  the  subject-matter  of  the  fore- 
going  indictment,  could  not  be  tried  at  quarter  session,  inasmuch  aa 
it  had  been  committed  before  me,  sitting  as  assistant-barrister  under 
the  proyision  of  the  recent  Ciyil  Bill  Act,  and  he  contended,  that 
the  prisoner  should  haye  been  tried  for  such  peijury  at  the  assizes^ 
and  not  elsewhere. 

The  magistrates,  under  my  adyice,  reiVised  to  arrest  the  judgment 
on  this  ground,  but  agreed  to  reserye  this  question  also,  for  your 
Lordships'  consideration,  and  we  postponed  passing  sentence  on  the 
prisoner  till  next  sessions.  I  stated,  at  the  same  time,  that  had  any 
objection  been  made,  or  had  I  been  asked  by  the  prisoner's  counsel, 
before  the  jury  had  been  sworn,  I  should  haye  sent  the  case  to  the 
assizes  under  the  circumstances. 

I  haye  further  to  add  that,  on  the  application  of  the  prosecutor, 
after  the  trial,  I  granted  him  a  certificate  for  his  expenses,  under 
the  statute.  Upon  the  two  questions  thus  stated,  I  respectfully 
ask  your  Lordships'  opinion  and  judgment 

Walter  Bbbwiok. 
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Exham  (for  the  traverser)  referred  to  23  Greo.  2,  c.  11  (English); 
31  Geo.  3,  c  18  (corresponding,  Irish);  14  &  15  Yict.  c.  100, 
as.  19,  20;  Archbold's  JPrecedents  of  Indictments  for  Perjury, 
659,  and  cited  A.  v.  Bishopy  1  Car.  &  Mar.  302 ;  RyaU  v.  The  Queen, 
3  Cox  Crim.  Cas.  254;  Laveyy.  The  Queen,  5  Cox  Crim.  Cas.  269. 

CorbaiUe,  Q.  C,  for  the  Crown,  referred  to  14  &  15  Vict  c.  57, 
sect.  157,  and  K  t.  Overton,  4  Q.  B.  83 ;  Bilk  v.  Broadbentj 
3  T.  R  183. 

MoNAHAN,  C.  J.,  delivered  the  judgment  of  the  court  —  The 
first  objection  taken  is,  that  the  Court  of  Quarter  Sessions  had  no 
jurisdiction  to  determine  this  case : — First,  inasmuch  as  the  perjury 
was  created  by  statute,  and  not  therefore  peijury  at  common  law, 
and  though  the  Court  of  Quarter  Sessions  had  jurisdiction  to  try 
peijury  at  common  law,  they  had  no  jurisdiction  m  cases  of  perjury 
created  by  statute.  Secondly,  inasmuch  as  this  was  perjury  before 
an  assistant-barrister  in  the  course  of  a  trial,  and  because  he  had 
^ven  a  certificate  for  the  prosecutor's  expenses  that  his  jurisdiction 
was  ousted,  and  the  case  should  have  been  sent  to  the  next  assizes. 
The  second  is,  that  the  indictment  was  bad  on  the  face  of  it,  within 
the  authority  of  B.  v.  Overton.  Another  objection,  which  was  not 
raised  at  the  bar,  was  suggested  by  a  member  of  the  oourt,  that, 
inasmuch  as  this  was  error,  apparent  on  the  record,  the  prisoner 
should  have  brought  his  writ  of  error.  B.  v.  Martin  (3  Cox 
Crim.  Cas.  447),  is,  however,  an  express  decision  on  this  point, 
that,  if  such  an  objection  has  been  made  in  the  course  of  the 
trial,  it  may  be  reserved,  under  the  11  &  12  Vict  c  78.  B.  v. 
Martin  was  a  motion  in  arrest  of  judgment  on  the  insufficiency  of 
the  indictment,  and,  therefore,  a  portion  of  such  objections  as  have 
been  made  in  the  course  of  this  trial,  may  properly  be  reserved  for 
the  consideration  of  this  court.  Then,  as  to  the  true  construction 
of  the  Irish  Act  (31  Geo.  3,  c.  18,  s.  1 1 1),  we  are  all  of  opinion  that 
it  gives  general  jurisdiction  in  all  cases  of  perjury  to  Courts  of 
Quarter  Sessions,  and  that  it  is  not  confined  to  cases  of  perjury  at 
common  law ;  that  the  word  *^  jurisdiction  ^  there  means  local  juris* 
diction,  and  that,  under  this  statute,  assistant-barristers,  &c.,  have 
authority  to  try  all  cases  of  perjury  which  may  have  been  c(Hnmitted 
within  the  county,  riding,  or  other  division  over  which  diey  have 
been  appointed.  The  next  objection  is.  that  the  case  in  which 
the  peijury  was  committed  was  tried  before  the  same  assistant- 
barrister  who  tried  the  prisoner  for  this  penury,  whereas  the 
prisoner  should  have  been  sent  for  trial  to  the  next  session  of 
Oyer  and  Terminer,  or  Gaol  Delivery  for  the  county  or  other 
district  within  which  such  perjury  was  committed,  as  this  was  a 
prosecution  under  the  19th  section  of  Lord  Campbell's  Act 

From  all  that  appears  on  the  case  stated  for  us,  we  think  this  was 
a  prosecution  under  the  157th  section  of  the  Civil  Bill  Act,  and  not 
one  under  Lord  Campbell's  Act.  The  only  passage  in  the  case 
touching  this  matter  is  this  at  the  end :  ^^  I  have  further  to  add, 
that,  on  the  application  of  the  prosecutor  after  the  trial,  I  granted 
him  a  certificate  for  his  expenses  under  the  statute."    Taking  the 
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case  most  favourably  for  the  prisoner^  it  would  appear  that  the 
assistant-^barrister  did  not  think  proper  to  commit  him>  or  bind  over 
witnesses  to  prosecute.  If  he  had  done  so,  it  would  then  have  been 
a  prosecution  under  that  (19th)  section  of  Lord  Campbell's  Act,  and 
the  prisoner  should  have  been  sent  to  the  next  session  of  the  Court 
of  General  Gaol  Delivery.  This  must  have  been  a  prosecution 
under  the  157th  section  of  the  Civil  Bill  Act^  which  provides  that 
the  assistant-barrister  may,  if  he  think  proper,  give  a  certificate 
that  the  case  ought  to  be  prosecuted,  which  will  entitle  the  prose- 
cutor to  get  his  expenses  from  the  county  treasurer.  In  prosecu- 
tions under  that  (157th)  section,  where  he  leaves  the  party  at  liberty, 
if  he  pleases,  to  prosecute,  any  court  having  proper  authority  may 
try  the  case.  Now,  as  to  the  last  argument,  that  the  indictment  is 
bad  because  it  does  not  allege  in  terms  that  the  case  in  which  the 
peijury  was  committed  was  one  which  the  assistant-barrister  had 
jurisdiction  to  try,  and  in  support  of  which  i2.  v.  Overton  has  been 
cited,  it  seems  to  us  that  the  case  of  Lavey  v.  The  Queen  is  one 
which  cannot  be  distinguished  from  the  present.  We  have,  in  the 
present  case,  an  allegation  that  there  was  a  civil  bill  pending ;  that 
It  came  on  to  be  tried,  in  due  form  of  law,  by  the  said  Walter 
Berwick,  assistant-barister  for  the  Cork  County,  East  Biding  and 
division ;  that  the  oath  was  taken  before  him,  the  said  Walter 
Berwick,  assistant-barrister  as  aforesaid,  having  then  and  there 
sufficient  and  competent  authority  to  administer  the  said  oath. 
There  is  nothing  in  the  indictment  from  which  it  follows  that  the 
case  was  not  one  which  he  had  authority  to  try,  and  full  evidence 
of  its  being  such  a  case  was  given  on  the  triaL  We  think  it  is  im- 
possible to  distinguish  the  present  case  from  Lavey  v.  The  Queen  ; 
and  if  we  were  called  on  to  decide  between  R.  v.  Overton  and  Lavey 
V.  The  Queen,  we  consider  the  last  case  comes  within  the  spirit  of 
Lord  Campbell's  Act,  enabling  the  court  to  amend  variances  not 
material  to  the  merits  of  the  case.  We  think  it  was  the  object  of 
that  act,  when  the  substance  of  an  offence  has  been  proved,  to  get 
rid  of  any  technical  objections  which  might  be  raised  to  the  indict- 
ment, it  is  true  that  a  writ  of  error  had  been  brought  to  reverse 
the  decision  of  the  court  in  the  case  of  Lavey  v.  The  Queen^  but  we 
find  in  the  note  to  the  report  of  that  case  in  Denison  Crim.  Cas.  that 
it  has  not  been  followed  up,  and  that,  therefore,  the  authority  of 
that  case  is  in  no  way  shaken.  It  is  also  right  to  remark  that  the 
Court  of  Exchequer  distinguished  Lavey  v.  The  Queen  from  B.  v. 
Overton.  On  the  whole,  we  are  of  opinion  that  this  case  comes 
within  the  authority  of  Lavey  v.  The  Queen,  that  that  case  is  well 
decided,  and  that,  tnerefore,  the  ruling  of  the  court  below  should  be 
affirmed. 

Conviction  affirmed. 
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COUET  OF  QUEEN'S  BENCH. 

May  24,  1853. 

(Before  Cbampton,  Pebbin,  and  Moobe,  JJ.) 

Beg.  17.  Wallace,  (a) 

EelaxaHon  of  prison  rules — Motion  for,  by  editor  convicted  of  libeU^ 
Form  df  apphcaJtion. 

An  appUcoHon  on  behalf  of  a  prisoner  for  a  relaxation  in  his  favour  of 
the  rules  of  the  prison  where  he  is  confined,  should  be  brought  forward 
by  way  of  petition,  and  not  as  a  motion :  and  will  not  be  heard  unless 
a  copy  ojfthe  rules,  properly  verified,  is  before  the  court 

Semble,  such  appUeatians  should  not  be  entertained  at  alL  Per  Cramp^ 
ton,  J. 

FITZGIBBON,  Q.C.,  on  behalf  of  the  priBoner,  moves  for  an 
order  that  the  rules  of  the  prison  may  be  relaxed  in  favour  of 
the  prisoner.  From  the  affidavit  filed  by  the  prisoner,  it  appears 
that,  having  been  convicted  of  a  libel  in  his  newspaper  on  the  offi- 
cers and  men  of  the  3lst  regiment,  he  was  sentenced  to  six  months' 
imprisonment  in  the  gaol  of  Cavan.  The  affidavit  states  that  Mr. 
Wallace's  wife  was  refused  access  to  him  except  for  three  hours  in 
the  day  and  on  but  two  days  in  the  week  ;  that  his  paper,  if  he  is  thus 
refused  communication  with  people  in  his  confidence  and  employ- 
ment, will  be  entirely  ruined. 

Cbampton,  J. — ^Is  there  any  instance  of  such  an  application  as 
the  present  ? 

Fitzyibbon,  Q.  C— Yes;  in  Robert  CaldweWs  ease. 

CsAifFTON,  J. — ^Every  man  in  the  prison  might  apply  for  the 
same  privileges  if  we  entertain  this  application. 

Fiizyibbon^  Q.  C. — In  Caldwell s  case  the  prisoner  was  an  attor- 
ney,  and  the  court  directed  that  his  clerk  should  have  access  to 
him  for  the  purpose  of  carrying  on  his  business.  Our  affidavit 
states  that  Mr.  Wallace  is  only  allowed  to  take  exercise  along  with 
the  rest  of  the  prisoners  at  an  inconvenient  hour,  and  that  he  is  in 
a  delicate  state. 

Pebrin,  J. — Have  you  a  copy  of  the  bye-laws  of  the  prison  ? 
If  not,  this  case  is  imperfectly  before  the  court  We  should  have 
these. 

Cbampton,  J. — I  cannot, '  for  my  part,  conceive  a  more  dan- 

(a)  Reported  by  P.  J.  M*Eeiiha,  Esq.,  BAnrUter-at-Uw. 
VOL.  VI.  O 
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gerous  rule  than  to  interfere  in  such  a  Case.  Are  we  to  confine 
our  interference  to  cases  of  libel  and  to  persons  of  th^  rank  of  gen- 
tlemen ?  If  we  give  this  indulgence  to  any,  we  must  extend  it 
to  all. 

Perrin,  J, — I  do  not  wish  to  express  any  opinion  at  present  on 
the  subject  I  should  like  to  have  the  case  properly  before  the 
court  by  a  petition,  with  a  copy  of  the  prison  bye-laws.  I  have 
now  no  matter  before  me  on  which  to  express  an  opinion. 

[On  inqniry  in  the  Grown  office,  I  wu  infonaaed  by  Mr.  Wilson  that  no  such  order  was 
to  be  found  in  the  Crown  books,  and  consequently  could  not  have  been  made.  He  supposed  that 
the  mistake  into  which  Mr.  Fitzgibbon  fell  was  caused  by  the  fact,  that  the  application  was 
made,  and  that  an  intimation  was  then  given  to  the  governor  of  the  prison  that  Mr.  Caldwell 
should  be  allowed  to  see  his  clerks.    No  order,  however,  was  made  on  the  subject. — Bbf.] 


COMMISSION  COURT,  GREEN-STREET. 

Augusts,  1853. 

(Before  Lefrot,  C.J.  and  Monahan,  C.J.) 

Reg.  v.  Fullabton  and  Crooks.  (^) 

Indictment^  amendment  of- — Owner  of  stolen  goods. 

Where  stolen  property  has  been  laid  in  a  torong  person,  the  indictment 
mag  be  amended^  even  after  the  counsel  for  the  prisoner  has  addressed 
the  jury  and  closed,     Reg,  v.  Rymes  (3  Car.  &  Kir.  326)  overruled, 

THE  prisoners  were  indicted  for  that  they  on,  &c.,  made  an  as- 
sault on  Edward  Critchley,  &c. ;  and  twenty-two  rabbi ts,  the 
goods  and  property  of  the  said  Edward  Critchley,  from  the  person 
and  against  the  will  of  the  said  Edward  Critchley,  violently  and 
feloniously  did  steal,  take,  and  carry  away  contra  pacem^  &c 

From  the  evidence,  it  appeared  that  the  rabbits  had  been  shot  by 
John  Critchley  and  a  gamekeeper  of  the  Duke  of  Leinster  on  the 
duke's  demesne,  and  that  Edward  was  carrying  the  rabbits  to  market 
to  sell  them.  Edward  did  not  know  what  arrangement  there  was 
between  his  brother  and  the  gamekeeper  as  to  dividing  the  price  of 
the  rabbits,  but  he  had  no  property  in  them. 

J,  A.  Curran  (for  the  pnsoners)  having  addressed  the  jury,  and, 
calling  no  witnesses,  closed. 

(a)  Reported  by  P.  J.  M'KxinrA,  Esq.,  Barrister^t-Law. 
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Ab  HIb  Lordship  was  about  charj^ng  the  jury,  the  misnomer  in        Bbo. 
the  indictment  was  discovered,  when  Fuila'rtok 

Smyly,  Q.  C-  (for  the  Crown),  applied  to  the  court  for  liberty  aot)'cbook8. 

to  amend  the  indictment,  by  substituting  the  words  "  the  property        

of  John  Critchley  and  another"  for  **the  property  of  Edward       ^^^^- 

Critchley."  Practice-^ 

J.  A.  Curran  objected.  In  Beg.  v.  Rymes  (3  Car.  &  Kir.  326),  CowwL 
it  was  held  that  an  application  to  amend  should  at  latest  be  made 
before  the  prosecutor  closes  his  case.  That  was  an  indictment  for 
receiying  goods,  knowing  them  to  have  been  unlawfully  obtained 
from  one  James  Pollard  by  false  pretences.  After  the  counsel  for 
the  defence  had  addressed  the  jury,  an  application  was  made  to 
amend  the  indictment  by  striking  out  the  words  ''one  James  Pol- 
lard by  false  pretences."  But  W  iUiams,  J.,  refused,  saying,  "  I 
shall  not  consider  whether  the  indictment,  if  amended,  would  be 
bad  or  not,  as  I  shall  lay  it  down  as  a  general  rale  that  I  wiU  not 
allow  an  indictment  to  be  amended  after  the  counsel  for  the  de- 
fence has  addressed  the  jury.  The  proper  course  is  that,  when  the 
counsel  for  the  prosecution  has  given  all  the  evidence  that  he 
means  to  give,  he  should,  if  he  wishes  for  an  amendment,  ask  for  it 
before  he  closes  his  case ;  and  then,  if  the  amendment  is  allowed, 
the  counsel  for  the  prisoner  addresses  the  jury  on  the  indictment  as 
it  is  amended." 

Smyly^  Q.  C. — It  would  entirely  defeat  the  intention  of  Lord 
Campbeirs  Act  if  an  amendment  such  as  this,  which  can  by  no 
possioility  prejudice  the  prisoner,  should  not  be  allowed.  The 
words  of  the  act  can  admit  of  no  such  interpretation  as  that  case 
would  put  on  them.  Sect.  1  enacts,  '*  that  whenever,  on  the  trial 
of  any  one  for  any  felony  or  misdemeanor,  there  shall  appear  to  be 
any  variance  between  the  statement  in  such  indictment  and  the 
evidence  offered  in  proof  thereof  in  the  name  of  any  county,  &c.,  or 
in  the  name  or  description  of  any  person,  &c.,  stated  or  alleged  to 
be  the  owner  or  owners  of  any. 

Per  curiam. — We  will  allow  this  amendment  to  be  made  now ; 
and  if  we  are  wrong,  it  will  be  in  the  prisoners'  favour. 

The  indictment  was  accordingly  amended,  as  required  by  the 
Crown  counsel 

The  prisoners  were  found  guiUy, 

Their  Lordships  refused  to  reserve  the  point  as  to  the  propriety 
of  allowing  the  amendment,  although  pressed  to  do  so  by  the  coun- 
sel for  the  prisoners. 

The  court  made  a  similar  amendment  in  another  case  tried  on  the 
same  day,  where  the  property  was  wrongly  laid  ;  Monahan,  C.  J., 
remarking  that  R,  v.  Rymes  was  no  authority. 
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COMMISSION  COURT,  GREEN-STREET. 

Auffust4,  1853. 

(Before  Lepbot,  C. J.  and  Monahan,  C. J.) 

Reg.  v.  Daniel  Robke.  (a) 

Effidenee — CaUmg   witness  to  discredit  prosecutrix  distinction  between 
and  calling  witness  to  collateral  issue. 

A  witness  may  be  called  to  prove  thaty  on  a  former  trials  the  prosecutrix 
made  statements  inconsistent  with  those  made  by  her  on  the  second  trial 
of  the  cascy  and  the  admission  of  such  evidence  may  be  distinguished 
from  allowing  witnesses  to  be  examined  to  disprove  statements  notrele^ 
vant  to  the  issue, 

THE  prisoner  was  indicted  for  an  attempt  to  murder  Caroline 
Agnew.  The  entire  case  for  the  prosecution  depended  on  the 
testimony^  of  the  prosecutrix,  who  stated  that  she  haa  been  thrown 
by  the  prisoner  out  of  the  top  window  of  the  house  in  which  she  was 
lodging  with  him,  into  the  street,  between  the  hours  of  eleven  and 
and  twelve  at  night.  On  her  cross-examination  she  admitted 
that  she  had  been  in  England,  and  had  prosecuted  there  for  a 
felony. 

J.  A.  Curran  (for  theprisoner)  in  addressing  the  jury,  stated  that 
the  prosecutrix  was  drunk  at  the  time  that  she  threw  herself  out  of 
the  window,  so  that  this  accusation  was  an  after-thought.  He  pro- 
ceeded to  call,  amongst  other  witnesses,  one  who  had  been  present 
during  the  first  trial  (when  the  jury  disagreed),  to  prove  that  on 
that  occasion  the  prosecutrix  had  denied  that  she  ever  had  been  in 
England  or  had  prosecuted  there. 

CorbalHs,  Q.C.  (with  whom  Smybf^  Q.C.  and  the  Hon.  J.  Finn" 
het,  Q.C.  for  die  Crown),  objected  to  this  course,  as  raising  an 
irrelevant  issue,  and  calling  witnesses  to  contradict  the  prosecutrix 
on  matters  not  material  or  relevant  to  the  issue. 

^  Monahan,  C.  J. — We  are  only  allowing  him  to  prove  a  contra- 
diction between  her  statements  here  and  on  the  former  trial.  There 
is  a  distinction  between  this  course  and  calling  a  witness  to  contra- 
dict the  j^rosecutrix.  We  are  not,  however,  to  be  understood  as 
ruling  this  on  argument.  Counsel  has  often  been  allowed  in  cross- 
examination  to  ask  this  question.  Did  you  say  so  and  so  on  a 
former  trial  ?    This  is  a  novel  case  certainly. 

(a)  Reported  by  P.  J.  ITKbhra,  Esq.,  Beirieter^t^Law. 
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CorbaJUs^  Q.C. — There  is  the  same  objection  to  allowing  this        Bxo. 
dafls  of  evidence  as  to  admitting  evidence  to  contradict  a  witness  on  *!> 

a  point  not  material  to  the  case.  ami«l    im. 

liEFBOTy  C.J. — The  question  here  is»  can  you  show  that  a  wit-       18(». 
ness  on  the  former  trial  has  on  this  one  made  a  different  statement  ?     ^71^ 
No  matter  whether  the  question  is  relevant  or  irrelevant  to  the  pre- 
sent issue,  it  goes  to  the  consistency  of  her  evidence  on  the  two 
trials. 

MoNAHAN,  C.J.— We  are  not  lookingto  the  truth  or  falsehood 
of  her  statement  as  to  having  been  in  £2ngland.  Your  objection 
would  be  good  if  the  witness  came  to  say  that  he  saw  her  in  Man- 
chester, tbit  he  saw  her  prosecute  there,  &a  The  evidence  Mi*. 
Curran  proposes  to  give  does  not  seem  to  me  to  come  within  the 
rule  which  excludes  evidence  raising  an  irrelevant  issue.  Reject- 
ing anything  that  might  be  evidence  in  a  doubtful  case  like  this 
would  be  very  dangerous. 

The  witness  then  proved  that  on  the  former  trial  the  prosecutrix 
stated  dbe  had  never  been  in  England  or  prosecuted  there. 

Lefbot,  C.J. — We  have  drawn  a  distinction,  by  which,  how- 
ever, we  will  not  consider  ourselves  bound. 

The  prisoner  was  acquUted. 
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OXFORD  CIRCUIT. 

Gloucestebshibe  Summer  Assizes^  1853. 

Gloucester,  August  10. 

(Before  Mr.  Justice  Williams.) 

Reg.  v.  Smith,  (a) 

Destroying  tackle  prepared  for  weaving — Statute  7^8  Geo,  4, 
c.  30,  8,  3. 

The  cords  employed  to  raise  the  **  harness"  or  toorking  tools  of  a  loom^  in 
order  to  move  the  shuttle  to  and  fro,  constitute  '^  tackle^  employed  in 
weaving,  and,  therefore,  cutting  them  is  an  offence  within  the  7  ^  S 
Geo,  4,  c.  30,  s.  S,  which  makes  it  felony  to  maliciously  cut,  breaks  or 
destroy,  or  damage  with  intent  to  destroy  or  to  render  useless  {inter  oka), 
any  **  tackl^^  or  implement  whether  fixed  or  moveable,  prepared  for  or 
employed  in  carding,  spinning,  throwing,  "  weaving,**  SfC, 

Under  this  statute,  the  maliciously  cutting  such  tackle  is  a  complete 
offence,  and  it  is  unnecessary  to  aver  or  prove  an  intent  to  destroy  or 
render  it  useless. 

Qtuere,  whether  cutting  the  "  thrum,**  i.  e.,  the  ends  of  the  woollen  threads 
generally  left  in  the  machine  when  a  piece  oj  cloth  is  finished,  for  the 
purpose  of  more  readily  adjusting  the  succeeding  work,  is  an  offence 
within  the  statute  f  At  all  clients,  it  does  not  support  a  count  for 
maliciously  cutting  woollen  warp  ;  but  the  fact  of  cutting  the  "  thrum" 
may  be  given  in  evidence  in  support  of  a  count  for  cutting  "  tackle,"  in 
order  to  show  the  animus  of  the  latter  act,  and  that  it  was  done 
maliciously. 

THE  prisoner,  Peter  Smith,  was  indicted  for  feloniously, 
unlawfully,  and  maliciously  cutting,  on  the  15tb  of  June 
last,  certain  machinery,  the  property  of  William  Fluck. 

The  first  count  of  the  indictment  alleged  that  the  prisoner 
feloniously,  unlawfully,  and  maliciously  cut  certain  tackle,  to  wit, 
certain  cords  of  Mr.  Fluck,  prepared  for  and  employed  in  weaving. 
The  second  count  charged  tne  prisoner  with  damaging  the  tackle 
with  intent  to  destroy  it,  and,  in  a  third  count,  with  intent  to 
render  it  useless.  The  fourth  count  charged  the  defendant  with 
feloniously,  unlawfully,  and  maliciously  cutting  woollen  warp,  the 
property  of  Mr.  Fluck. 

It  appeared  from  the  evidence  of  Mr.  William  Smith  Fluck, 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Bftrrister-at-Law. 
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the  son  of  the  prosecutor^  a  olothier  at  Strpud,  that  the  prisoner       Bbo. 
had  been  in  his  father's  employment  two  years.    On  the  7th  of      _«;• 

June,  1852,  the  prisoner  was  sent  for  to  the  office  where  the  finished       f  * 

doth  was  passedy  and  a  piece  of  fustian  cloth,  which  he  had  woven        isss. 

badly,  was  pointed  out  to  him,  and  he  was  told  that  if  another     ^j^TZ^ 

such  piece  was  seen  again,  he  must  be  discharged.     On  the  15th  MMo^to^ 

another  piece  was  pass^  without  remark,  but  the  prisoner  did  not  7^8^00.4,0.30. 

ask  for  another  chain   of  toefiy  as  he  would  have  done  in  the 

ordinary  course  of  business.    On  the  following  day,  the  witness, 

in  consequence  of  information  he  received,  went  to  the  prisoner's 

loom,  and  found  the  cords  taken  from  the  "lambs"  and  "treadles," 

and  the  "  slay"  (a  frame  into  which  a  number  of  steel  rods  are 

inserted)  disengaged.     This  he  found  was  caused  by  the  thrum 

having  been  cut.     The  thrum  ought  not  to  be  severed  when  a 

piece  of  cloth  is  taken  off  the  machine.     It  would  take  a  man 

about  three  days  to  replace  the  loom  in  its  proper  state.     The 

prisoner  was  paid  five  shillings  for  starting  the  machine  in  Venetian 

work. 

On  cross-examination  a  loose  piece  of  cloth  was  produced  and 
shown  to  the  witness,  which  he  said  was  called  the  ^^  jag."  It  was 
the  practice  to  leave  the  jag  on,  to  prevent  the  necessity  for 
fastening  the  thrum  and  harness  afresh.  Venetian  cloth  is  made 
of  yam  which  runs  in  length  from  fifty  to  one  hundred  yards :  a 
portion  of  that  yam  forms  the  thrum.  The  weaver  begins  aj;  the 
opposite  end  of  the  yam,  and  works  his  way  up  to  the  thrum,  as 
close  as  he  can.  The  new  yarn  is  fastened  to  the  old  thrum,  the 
ends  being  united,  and  the  weaver  thus  works  the  old  thrum 
through  the  ^^slay"  and  brings  the  new  yam  to  the  jay  on  the 
Other  side.  The  old  thmm  is  brought  down  attached  to  the 
doth,  and  is  cut  off  by  the  masters  and  sold  at  ninepence  per 
pound. 

He-examined. — The  prisoner  arranged  the  cords  when  he  came 
to  work  for  the  prosecutor,  and  was  paid  for  it.  These  cords  were 
fastened  to  the  thrum  and  treadles,  and  formed  part  of  the 
machinery. 

Frederick  Meyrick,  a  weaver  in  the  employment  of  the  prose- 
cutor, deposed  that^  on  the  15th  of  June,  the  prisoner,  after  taking 
his  work  to  be  examined,  returned  and  went  into  his  loom.  He 
then  cut  off  the  thrum,  which  is  the  end  of  the  woollen  chain  or 
thread  left  in  the  working  tools  or  harness,  to  fasten  on  to  the 
next  piece  of  cloth,  and  is  the  connecting  link  between  the  fabric 
and  the  machine.  The  chain  is  the  one  part,  the  shute  the  other. 
The  thrum  was  cut  off  between  the  harness  and  the  slay.  He 
pulled  one  part  of  the  thrum  from  the  other,  and  he  tore  it  after 
he  cut  it.  He  took  off  the  cords  of  the  machine,  of  which  there 
were  between  thirty  and  forty,  by  cutting  some  of  them.  He  also 
cut  off  a  small  string,  which  passes  round  the  **  marker,"  to 
regulate  the  size,  and  called  the  "reeveing  string."  It  would 
take  a  workman  from  two  to  three  days  to  replace  all  that  was 
disarranged. 
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Bm.  George  OanBtan  confirmed  the  evidence  of  the  hat  witness  as  to 

V*         what  the  prisoner  did.    On  cross-examination,  he  said  that  the 

^*'™'      fastening  of  threads  to  the  thrum  was  the  secret  of  the  work. 

1858.       There  was  a  difibrent  mode  of  tying  the  cords  acoordins  to  the 

.       work.     The  witness  had  his  own  tye,  and  the  prisoner  had  his. 

J^^!i^taciBk,  Ot^er  workmen  were  in  the  habit  of  looking  on  and  trying  to 
7  ^s  Geo.  4,    get  the  secret.    If  the  witness  had  been  put  on  the  prisoner's  loom 

c.  sa  after  he  left,  and  it  had  not  been  disarranged  by  him,  he  (the 
witness),  could  have  gone  on,  because  he  and  the  prisoner  had  the 
same  tye,  but  that  would  not  be  the  case  with  tne  generality  of 
workmen.  Every  thread  of  the  thrum  is  put  through  an  eye  in  the 
**  hevel"  or  tool,  which  has  the  efiect  of  keeping  them  separate. 
There  is  a  fresh  thrum  to  everv  piece  of  work.  The  old  tiurum  is 
cut  off,  and  goes  with  the  finished  work  to  the  master.  It  would 
take  one  man  nearly  a  day  to  put  on  a  new  thrum.  It  is  generally 
a  woman's  work,  who  is  paid  about  eighteenpence  for  it  The 
chain  is  identical  with  the  threads  that  go  through  the  sla^; 
those  threads  are  fastened  to  the  thrum.  The  cords  are  to  raise 
the  harness  for  the  shuttle  to  move  to  and  fro. 

Re-examined. — In  order  to  form  the  fresh  thrum,  it  is  not  neces- 
sary to  go  through  the  process  of  threading  the  eyes  of  the 
*^  hevel."  What  the  prisoner  did,  made  it  necessary  to  thread  the 
eye  of  every  "  hevel." 

IV.  H,  Cooke,  in  addressing  the  jury  on  behalf  of  the  prisoner, 
contended  that  this  was  a  case  never  contemplated  by  the  act  of 
Parliament  under  which  the  prisoner  was  indicted,  {b)  The  con- 
sequence of  the  prisoner's  act  was  merely  to  give  additional  trouble, 
which  would  be  repaired  for  eighteen-pence.  Could  it  be  said  to 
be  done  with  intent  to  destroy  or  render  useless,  when,  if  the 
whole  of  the  thrum  were  removed,  the  machine  would  remun 
uninjured. 

Williams,  J. — It  is  not  necessary  that  the  act  here  charged  to 
have  been  committed,  should  have  been  done  with  intent  to  destroy 
or  render  useless.  The  words  of  the  statute  are,  ^^  maliciously 
cut,  break,  or  destroy,  or  damage  with  intent  to  destroy  or  to 
render  useless."    The  first  count  of  this  indictment  is  for  cutting 

(6)  Tlie  7  &  8  Geo.  4,  c  30,  s.  8,  enacts  "  that  if  any  person  shall  nnlawfallj  and  malf- 
ciouttly  cut»  break,  or  destroy,  or  damage  with  intent  to  destroy,  or  to  render  useless,  any  goods 
or  articles  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  those  materials  mixed  with 
each  other,  or  mixed  with  any  other  material,  or  any  frame-work,  knitted  piece,  stocking,  hose, 
or  lace  respectiTely,  being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the  rack  or 
tenters,  or  in  any  stage,  process,  or  progress  of  manafactare,  or  shall  onlawfolly  and  malicionsly 
cot,  break,  or  destroy,  or  damage,  with  intent  to  destroy  or  to  render  useless  any  warp  or  shots 
of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  more  of  ^ose  materials  mixed  with  each  other, 
or  miied  with  any  other  material,  or  any  loom,  frame,  machine,  engine,  ruck,  tackle,  or  imple- 
ment, whether  fixed  or  moveable  prepared  for  or  employed  in  cording,  spinning,  throwing, 
weaving,  foiling,  shearing,  or  otherwise  manufacturing  or  preparing  any  such  goods  or  articles  ; 
or  shall  by  force  enter  into  any  house,  shop,  building,  or  place,  with  intent  to  commit  any  of  the 
ofiences  aforesaid,  every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  Iiable,at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years;  and, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  er  privately  whipped  (if  the  court  shall  so  think 
fit),  in  addition  to  such  imprisonment." 
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the  tacUe,  that  is  to  say  the  cords  and  string,  and  that  is  the  oount       Bmo. 
to  which  the  evidence  principally  relates.     The  cutting  the  thrum      sJ^ 

is  only  material  in  this  way.    It  may  show  whether  the  act  was        

done  maliciously.  ^858. 

Cooke  contended  that  in  all  cases  there  must  be  an  intent  to     /^^^ZL^ 
destroy  or  render  useless  in  order  to  come  within  the  terms  of  the  weiwmg  tadOt^ 

act  7#8aw.4, 

Williams,  J.,  in  summing  up,  told  the  Jury  that  the  prisoner  **  ^' 
stood  charged  in  the  first  count  with  maliciously  cutting  certain 
tackle,  that  is  to  say,  certain  cords,  belon^ng  to  Mr.  Fluck ;  in 
the  second  count  with  damaging  the  cords  with  intent  to  destroy 
them;  and^ in  the  third  count,  with  intent  to  render  them  useless. 
There  is  a  fourth  count,  charging  the  prisoner  with<;utting  woollen 
warp,  but  there  is  no  evidence  on  that  count.  The  question  for 
on  is  whether  you  think  he  maliciously  cut  the  cords,  or  whether 
te  maliciously  damaged  them  with  intent  to  destroy  or  render  use- 
less. If  you  do,  the  charge  is  made  out.  (After  goin^  over  the 
evidence,  the  learned  judge  proceeded.)  When  the  work  is  finished, 
the  weaver  leaves  a  piece  of  cloth  called  a  ''jay,''  which  operates 
as  a  sort  of  check  to  prevent  the  threads  getting  into  a  tangle. 
Affcer  the  thrum  is  got  tnrough  the  ''slay,"  the  thr^s  go  through 
eyes  to  a  cord  fastened  behind.  When  a  new  piece  of  work  is 
biegun,  the  knots  are  untied,  and  the  yam  is  fastened  afresh. 
What  the  prisoner  appears  to  have  done  was  two  things — cutting 
the  thrums  and  cutting  the  cords.  If  you  are  of  opinion  that  the 
cords  formed  part  of  the  tackle  (and  the  evidence  is  that  they  did)^ 
then  the  charge  is  made  out.  With  reference  to  the  question 
raised  by  the  prisoner's  counsel,  I  incline  to  think  that  this  indict- 
ment as  framed  is  within  the  meaning  of  the  act  If  the  cords  were 
cut  malidously  it  is  unnecessary  to  aver  that  the  act  was  done 
with  intent  to  destroy  or  render  useless,  for  this  simple  reason, 
that,  if  actually  cut,  then,  if  done  maliciously,  it  must  be  done 
with  intent  to  destroy.  The  counsel  is  right,  if  the  defendant 
committed  the  act  thinking  he  had  a  right,  or  even  a  notion  that 
he  had  a  right,  for  that  is  not  the  offence  charged.  The  question 
for  you  resolves  itself  into  this : — ^Did  the  prisoner  do  it  in  anger 
and  revenge  to  his  employer,  or  from  any  supposed  right  to  conceal 
his  art*  Although  cutting  the  thrums  is  not  the  ofitence  charged, 
it  is  material  in  this  way:  it  is  offered  to  you  as  showing  the 
object  of  the  prisoner;  for,  if  he  cut  the  thrums  maliciously,  that 
is  a  key  to  the  other  act — cutting  the  cords.  It  does  not  appear 
that  the  prisoner  derived  any  advantage  from  cutting  the  thrums. 

Verdict,  guUty. 
Ptgott  for  the  prosecution. 
W.  R.  Cooke  for  the  prisoner. 
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OXFORD  CIRCUIT. 

Worcester,  July   16,  1853. 

(Before  Mr.  Justice  Ceompton.) 

Reg.  v.  CouET.(a) 

Maliciousfy  throwing  stones^  ^.^  against  railway  carriages — Construction 
of  the  statute  14  ^  15  Vict.  c.  19,  s.  5. 

To  eonstOute  a  felony  under  the  statute  14  4>  15  Vict  c.  19,  s.  7,  which 
enacts  that  "  if  any  person  shall  wilfulfy  and  maliciously  cast^  throw, 
or  cause  to  fall  or  strike  against^  into  or  upon  any  engine,  tender,  car^ 
riage,  or  truck  used  upon  any  railway,  any  woody  stone,  or  other  matter 
or  thing,  with  intent  to  endanger  the  safety  of  any  person  being  in  or 
upon  such  engine,  tender,  carriage,  or  truck,  every  such  offender  shall 
be  guilty  of  felony ^^  it  is  necessary  that  the  stone  or  other  thing  used 
should  be  thrown  against  and  strike  an  engine,  tender,  carriage,  or  truck, 
having  a  person  or  persons  in  or  upon  it;  and,  therefore,  although  a 
stone  may  be  thrown  at  a  train  with  intent  to  injure  persons  being 
therein,  yet,  if  it  strikes  a  carriage  or  tender  not  having  any  person  in 
or  upon  it  at  the  time,  the  felony  is  not  proved. 

THE  prisoner  was  indicted  for  feloniously,  wilfully,  and  mali- 
ciously casting  and  throwing  a  stone  against,  into,  at,  and  upon 
a  certain  tender,  then  being  used  upon  the  Midland  Railway,  with 
intent  to  endanger  the  safety  of  certain  persons  then  being  upon  such 
engine  and  tender;  agfdnst  the  form  of  the  statute  in  such  case  made 
and  provided. 

There  were  other  counts  in  the  indictment,  charging  the  prisoner 
with  throwing  the  stone  against,  &c.,  a  certain  ^^  tender  and  engine,'' 
and  against  "  certain  carriages." 

The  evidence  was,  that  the  prisoner,  while  standing  on  a  bridge, 
threw  a  stone  over  the  parapet  wall,  while  a  train  was  passing 
underneath.  The  stone  fell  upon  the  tender  of  the  engine.  U 
appeared  that  there  was  no  person  on  the  tender  at  the  time — the 
engineer  and  stoker  being  upon  the  engine.  At  the  close  of  the 
case  for  the  prosecution, 

Rupert  Kettle,  for  the  prisoner,  objected  that  no  offence  had  been 
proved  within  the  terms  of  the  statute  under  which  the  prisoner 
was  indicted.  The  statute  (14  &  15  VlcL  c.  19,  s.  7)  enacts  that 
*'  if  any  person  shall  wilfully  and  maliciously  cast,  throw,  or  cause 

(a)  Beported  by  J.  E.  Davis,  Esq ,  Barriiter-at-Law. 
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to  fall  or  strike  against,  into,  or  upon  any  engine,  tender,  carriage, 

or  truck  used  upon  any  railway,  any  wood,  stone,  or  other  matter      coubt. 

or  thing,  with  intent  to  endanger  the  safety  of  any  person  being  in       

or  upon  such  en^e,  tender,  carriage,  or  truck,  every  such  offender       ^^* 
shall  be  ffuilty  of  felony."    The  statute,  therefore,  contemplates  a    MaHchudg 
state  of  tacts  where  a  stone  or  other  thing  is  thrown  against  any     mpedmg  a 
engine,  tender,  carriage,  or  truck,  and  strikes  it,  and  where,  at  the      raUwajf. 
time  it  so  strikes,  there  is  some  person  or  persons  upon  the  engine, 
tender,  or  other  carriage  so  struck.     Here  the  tender  was  the  car- 
riage struck,  and  there  was  no  person  upon  it  at  the  time,  the 
engineer  and  stoker  being  upon  the  engine.    It  could  not  be  said, 
therefore,  that  the  prisoner  had  struck  the  tender  with  intent  to 
endanger  the  safety  of  any  person  being  in  or  upon  stick  tender. 
The  offence,  therefore,  does  not  fall  within  the  act. 

Huddleston  and  Scotland,  for  the  prosecution,  contended  that  the 
words  *'  cast "  and  *'  throw  against''  met  the  present  case,  and  it  was 
not  necessary,  in  order  to  be  within  the  words  of  the  statute,  that 
the  stone  or  other  implement  used  should  actually  come  in  collision 
with  the  part  of  the  train  in  which  any  persons  were.  The  word 
*^  against  must  be  taken  to  include  ^^  at.  It  was  sufficient  if  the 
stone  was  cast  or  thrown  at  the  time  with  intent  to  endanger  the 
safety  of  any  person  in  the  train,  although  it  actually  struck  the 
tender  or  other  part  of  the  trsdn  in  which  no  person  happened  to  be 
at  the  time.  The  intent  was  a  question  for  the  jury.  Even  if,  to 
satisfy  the  statute,  it  was  necessary  that  the  stone  should  actually 
strike  the  train,  it  was  immaterial  whether  the  persons  in  the  train, 
to  endanger  whose  safety  the  act  was  done,  were  on  the  en^e, 
tender,  carriage,  or  trucL 

Kettky  in  reply. — The  words  " cast,**  " throw,"  and  "against" 
were  not  capable  of  the  construction  contended  for,  as  the  subse- 
quent words,  "into"  or  "  upon,"  cleariy  limited  the  section  to  the 
case  of  an  actual  striking.  And  to  say  that  the  statute  applied  to 
the  case  of  striking  a  tender,  no  person  being  thereon,  was  directly 
in  the  teeth  of  the  words  of  the  section. 

Crompton,  J.,  said  that  he  thought  the  objection  must  prevail, 
as,  whatever  might  be  the  intention  of  the  Legislature,  the  words 
of  the  section  were  clearly  limited  to  the  case  of  anything  thrown 
upon  an  engine  or  carriage  containing  persons  therein.  He  would, 
however,  consult  Mr.  Justice  Coleridge  sitting  in  the  other  court.  ^ 

The  learned  judge,  having  retired  for  that  purpose,  said,  on  his 
return^  that  Mr.  Justice  Coleridge  agreed  with  him  in  opinion  that 
the  objection  was  well  sustained,  and  that  no  offence  within  the 
statute  being  established,  the  prisoner  was  entitled  to  an  acquittal* 

Verdict-'Not  guilty. 

[Th«re  cannot  be  any  doubt  of  tbe  oocrectneBs  of  tbis  decision  with  regard  to  the  section  in 
qneetion,  but  the  attention  of  the  learned  judges  does  not  appear  to  have  been  directed  to  the 
statate  of  the  same  session,  14  &  15  Vict  o.  100,  s.  9,  of  which  is  as  follows: — ''And 
whereas  ofifonders  often  escape  conviction  by  reason  that  soch  persons  ought  to  have  been 
charged  with  attempting  to  commit  offences,  and  not  with  the  actual  commission  thereof;  for 
lemedj  thereof  be  it  enacted,  that  if,  oo  the  trial  of  any  person  charged  with  any  felony  or 
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miBdem«nior,  it  fliiall  appMr  to  the  1*1117  ^P^  ^  eridtfnoe  that  the  defendant  did  not  eom- 

«.  plete  the  oflenoe  chained,  bat  that  he  wee  gwlijmlj  of  an  attemptto  oommit  the  same,  lodi 

Lallsmbht.    penon  ahaU  not  by  ratfon  thereof  be  entiUed  to  be  aoqmtted,  bat  the  juyBhan  beat  Ubertyte 

_         return  as  their  yerdict  that  the  defendant  ie  not  gailtj  of  the  felony  or  miedemeuior  charged, 

1853.         hat  18  gailty  of  an  attempt  to  oommit  the  same,  and  therenpon  each  person  shall  be  liable  to  be 

.^_         ponished  in  the  same  manner  as  if  he  had  been  eooTietod  apon  an  indictment  fiir  attemptmg 

to  commit  the  particohtf  felooy  or  misdemeanor  charged  m  the  said  hidiotmait;  and  no  perM» 

80  tried  as  herein  lastly  mentioned  shall  be  liaUe  to  be  afterwards  proeeoated  for  an  attempt  to 

oommit  the  felony  or  misdemeanor  for  which  he  was  tried."    It  seems  to  be  beyond  doabt,  that 

the  jniy  in  this  partioalar  case  might  haye  eonvioted  the  prisoner  of  the  attempt  to  oommit  the 

fltatataUe  offence  charged  in  the  indictment— J.  £.  D.] 


CENTRAL  CRIMINAL  COURT. 

Mat  Session^  1853. 

May  12. 

(Before  Jeryis,  C.  J.  and  Aldebson,  B.) 

Reg.  v.  Lallsment.  (a) 

Shooting  f  unih  intent  to  murder — Intent — Amending  indu^ment. 

Upon  the  trial  of  an  indictment  for  shooting,  mth  intent  to  murder  a 
person  unknownj  it  must  be  proved  that  there  was  an  intent  on  the  part 
of  ^prisoner  to  murder  some  particular  person. 

The  court  will  not  amend  an  indictment  efier  plea,  where,  in  its  amended 
form,  it  might  be  demurrable  for  generality. 

THE  prisoner  was  indicted  for  felonioasly  shooting  at  a  person 
unknown,  with  intent  to  murder  him.  The  evidenoe  for  the 
prosecution  was  to  the  effect  that  the  prisoner,  being  irritated  by 
a  crowd  of  boys  who  were  following  him,  discharged  a  loaded  pistol 
among  them  and  thereby  woundea  a  person  who  was  passing  along 
tiie  street.  There  was  nothing  to  show  any  intent  on  the  part  of 
the  prisoner  to  shoot  at  any  particular  person,  nor  was  the  indi- 
vidual injured  one  of  those  who  were  teasing  him. 

jERYiSf  C.  J.  (at  the  dose  of  the  case  for  the  prosecution.)— I 
do  not  think  that  the  charge  contained  in  this  indictment  is  proved. 
Doubtless,  at  common  law,  if  the  person  wounded  had  been  killed, 

(a)  Reported  by  B.  C.  Robotbov,  Esq^  BarristeiHit-Law. 
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it  would  have  been  murder.    But  this  is  an  offence  under  the  sta- 
tute, and  must  be  proved  strictly  in  its  very  terms. 

Bodkin  ffor  the  prosecution)  assented  to  this  view  of  the  case, 
but  appliea  to  the  court  to  amend  the  indictment  in  accordance  with 
the  fact,  bv  charing  the  prisoner  with  an  intent  to  murder  in  the 
words  of  the  I  Vict  c  85^  s.  2. 

Jebvis,  C.  J. — That  would,  no  doubt,  be  a  good  indictment  after 
verdict,  under  the  7  Geo.  4,  c  64,  s.  20,  being  in  the  words  of  the 
statute ;  but  it  may  be  a  question  whether  it  would  not  be  demur- 
rable for  generality.  We  think  that  if  we  amend,  we  ought  to  do 
it  in  such  a  manner  as  that  the  indictment  shall  not  be  in  any  way 
defective.  The  prisoner  has  pleaded,  and  he  ought  to  have  an 
opportunity  of  demurring,  which  now,  of  course,  he  cannot  do.  We 
mast,  therefore,  refuse  the  application. 

Aldebson,  B.,  concurreoL 

Verdict — Not  gtdlty. 

Bodkin  (for  the  prosecution.) 

(yBfien  (for  the  prisoner.) 


COUBT. 

1853. 
ShootmgwUk 


[In  R,  T.  Marjf  Afm  Rycm  (S  Moo.  &  Bob.  218),  the  prisoner  was  chai|;ed  with  oaaeing 
poiMO  to  be  taken  hj  A.  B.,  and  the  eridenoe  was,  that  the  poison,  although  taken  bj  A.  B., 
was  faiteDded  for  another  person,  and  the  prisoner  was  oonyieted.  Baron  Parke,  howefer,  who 
tiMd  tiie  ease,  haTing  coosnlted  with  Baron  AlderMn,  donbted  whether  the  Terdiot  coold  be  sup- 
ported, the  intent  not  having  been  prored  as  laid,  and  his  lordship  ordered  a  firesh  mSad^ 
mant  to  be  preferred,  alleging  tiie  intent,  in  the  words  of  the  1  Vict  c  85,  s.  2,  to  hsTe  been  to 
eommit  mnrder  generallj.    On  that  indictment  the  prisoner  was  tried  aod  was  oooTioted.— • 

RKFOBnOL] 
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COURT  OP  CRIMINAL  APPEAL. 

June  4,  1853. 

Reg.  v.  Goodenough.  (a) 

Larceny — Embezzlement — Evidence . 

Upon  an  indictment  for  embezzlementy  the  evidence  of  dishonest  dealing 
with  the  money  of  the  prosecutor  was,  that  the  defendant,  who  was  in 
his  service,  had  received  a  cheque  which  he  was  to  get  cashed,  and  lay 
out  the  proceeds  in  the  market ;  that  he  did  cash  it,  but  did  not  lay 
out  the  proceeds  as  he  ought  to  have  done,  and  that  in  the  prosecutor^s 
books  he  gave  a  vjrong  account  of  the  manner  in  which  the  money  had 
been  expended.  The  jury  found  the  defendant  guilty  of  larceny,  and 
acquitted  him  of  the  embezzlement: 

Held,  that  the  prisoner  had  been  improperly  convicted  of  larceijty,  and 
that  a  conviction  for  embezzlement  might  have  been  sustained. 

HENRY  HARRIS  GOODENOUGH  was  tried  upon  the 
following  indictment :  (The  indictment,  which  was  set  out 
at  length  in  the  case,  contained  three  counts  in  the  ordinary  form 
for  embezzlement,  of  three  separate  sums  within  six  months.) 

The  following  was  the  case  proved  in  evidence  in  support  of  the 
Indictment,  so  far  as  is  material  to  the  question  reserved.  The 
prosecutor,  Joseph  Hamlyn,  is  a  woolstapler,  carrying  on  business 
m  co-partnership  with  John  Hamlyn,  at  Horrabridge,  in  the  parish 
of  Sampford  Spinely,  in  the  county  of  Devon.  The  prisoner  had 
been  for  many  years  last  past  in  his  employment  as  a  clerk  and 
general  servant,  his  duties  being  to  keep  the  books,  viz. :  the  day 
cash  book  or  market  book,  the  cash  book  and  ledger,  and  to  attend 
the  neighbouring  markets,  viz.,  Tavistock  and  Callington  markets, 
both  towns  being  within  a  few  miles  of  prosecutor's  place  of  busi- 
ness, for  the  purpose  of  buying  skins  and  whatsoever  else  his 
employer  might  require.  Before  going  to  market,  the  prosecutor 
was  in  the  habit  of  giving  the  pnsoner  either  money  or  a  cheque 
on  his  banker's,  to  defray  the  expenses  of  the  day,  and  it  was 
the  prisoner's  duty  to  deliver  what  goods  he  purchased,  and  to 
account  for  the  moneys  so  received  the  same  evening  or  the  next 
morning,  in  a  book  kept  for  that  purpose,  and  to  pay  over  to  the 
prosecutor  the  surplus  of  the  money  so  received,  and  not  expended. 
This  was  not,  however,  always  strictly  done.  It  was  his  duty  to 
enter  all  payments  or  receipts  made  and  received  bv  him  in  the 
course  of  his  said  employment  in  his  day  cash  boot,  or  market 
book,  thence  carrying  them  into  a  book  called  the  cash  book,  and 
thence  into  a  book  cdled  the  ledger.  It  was  the  prisoner's  duty, 
in  the  course  of  his  employment,  to  pay  ready  money  for  the  skins, 
and  all  articles  he  purchased,  and  he  had  not  the  prosecutor's 
authority  to  buy  any  skin  or  skins  on  credit. 

On  Friday  the  8th  October,  1852,  the  prisoner,  having  an 

(a)  Reported  by  A.  Bittlestok,  Esq.,  BarriBter-at-Law. 
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admitted  balance  of  cash  belonging  to  prosecutor  in  his  bands,  of       ^^ 
IIL  lis.,  requested  prosecutor  for  a  further   advance  of  cash,  Goomraouon. 

which  prosecutor  agreed  to,  and  save  prisoner  a  cheque  for  ]  0/«  on        

bis  banker's,  for  the  purpose  of  being  expended  in  the  course  of       ^^^' 
bb  said  employment  on  that  occasion,  as  he  was  then  about  to    Lanengf  or 
attend  Tavistock  market  in  the  course  of  his  said  emploTment,  embesdmenL 
which  said  cheque  was  ^ven  to  and  cashed  by  the  prisoner.     He 
entered  the  10/.  to  his  debit  in  his  account  in  the  day  cash  book, 
or  market  book,  which  he  delivered  to  the  prosecutor  on  the  next 
day,  and  made,  amongst  other  entries   of  payments  made  to 
butchers  at  the  Tavistock  market  (which  he  debited  to  the  pro* 
secutor)  the  following : — 

October  8, 1852 :  Tavistock. 

Richard,  five  sheep,  45.        •• ••     ...     £10    0 

The  prisoner  having  debited  the  prosecutor  in  the  day  cash  book 
or  market  book,  with  this  payment,  1 7.  to  Bichard,  and  several 
other  sums  to  different  butchers,  amounting  in  the  whole  to 
ld2.  8s,  4d.,  as  the  payments  for  skins  of  this  day's  market,  then 
carries  this  sum,  ISl  Ss.  4d.,  as  having  been  paid  by  him  this  day 
into  the  cash  book  (in  his  own  manuscnpt) ;  and  on  the  other  side 
of  the  account  ^ves  prosecutor  credit  for  the  before-mentioned- 
balance  of  lit  Us.  Id.  On  Wednesday,  the  13th  of  October,  Case. 
18/)2,  the  prisoner  attended  Callington  market  in  the  course  of  his 
said  employment,  having  in  his  hands  an  admitted  balance  from- 
Tavistock  market  (8th  October,  1852),  of  SL  2s.  9d,  and  havii^ 
received  in  the  interim  a  cheque  from  prosecutor  for  20Zi,  and  cash* 
from  a  Mr.  TVllcocks,  8/.  for  the  use  of  the  prosecutor ;  on  the  next 
day  he  made,  amongst  other  entries  of  payments  with  which  he 
debited  the  prosecutor  on  this  occasion,  the  following : — 

October  13 :  Callington  Market. 

Jones,  six  sheep,  4s £14    0 

Ditto  lamb,  2s.    0     2     0 

Amounting  to  121  6s.  as  pud  to  Jones,  and  several  other  sums  to  dif- 
ferent butchers,  amounting  in  the  whole  to  11/.,  as  the  payments  for 
skins  of  this  day's  market;  the  prisoner  then  carries  this  sum,  1121, 
as  having  been  paid  by  him  this  day  into  the  cash  book  (in  his 
own  manuscript) ;  and  on  the  other  side  of  the  account  gives  pro- 
secutor credit,  on  9th  October,  1852,  for  the  said  cheque,  value 
20t,  and  8t  received  by  him  of  Wilcocks.  On  Wednesday,  the 
20th  October,  1852,  the  prisoner  attended  the  Callington  market 
in  the  course  of  his  said  employment,  having  in  his  hands  a  balance 
of  28/.  6a  4i  in  cash,  after  giving  prisoner  credit  for  several  pay- 
ments made  by  him  for  prosecutor,  including  the  payments  made 
by  prisoner  on  the  last  Callington  market  day  (13th  October, 
1852),  and  between  the  said  13th  October  and  20th  October,  1852, 
amounting  in  the  whole  to  24/.  Ss.  2^.  Prisoner  received  two 
cheques  from  prosecutor,  one  for  38/.,  the  other  for  17/.,  the 
first  dated  the  15th  October,  1852,  the  second  dated  20th  October, 
1852,  which  said  cheques  the  prisoner  cashed  for  the  purpose  of 


208  CBIMIKAL  LAW  CASBS. 

^^^'       being  expended  in  the  coarse  of  his  said  employment  on  that 
GooDrarouoR.  ^x^^asion;   and  in  his  account  in  the  day  cash  book,  or  market 

,     '  book,  delivered  to  the  prosecutor  on  the  next  day,  he  made, 

^^       amongst  other  entries  of  payments  to  butchers  with  which  he  had 
Laremsf  or    ^^^itS  the  prosecutor,  the  following : — 


Callington  Market,  October  20th,  1852. 

Spear,  eight  ditto,  As.         £1  12    0 

The  prisoner,  having  debited  the  prosecutor  in  the  day  cash  book, 
or  market  book,  wiui  this  payment  as  paid  to  Spear,  amounting 
to  R  12^.,  and  several  other  sums  to  different  butchers,  amounting 
in  the  whole  to  lOL  Is.  10^.,  as  the  payment  for  skins  of  this 
day's  market,  the  prisoner  then  carries  this  sum,  102L  1^.  10^,  as 
having  been  piud  by  him  this  day  into  the  cash  book  (in  his' own 
manuscript) ;  and  on  the  other  side  of  the  account  gives  prosecutor 
credit  on  the  l5th  October  and  20th  October,  1852,  for  the  »ud 
two  cheques,  value  reepectively  387.  and  17 L 

The  prisoner,  in  addition  to  these  entries  in  the  day  Cash  book, 
or  market  book,  on  the  several  occasions  before  mentioned, 
entered  in  the  cash  book,  in  his  own  handwriting  (inter  alia\  the 
said  sums  of  1/.,  \h  6«.,  and  17.  \2s.^  as  paid  on  the  said  then 
Case.  several  occasions  to  Bichard,  Jones,  and  Spear,  although  these 
sums  had  never  been  paid  by  the  prisoner,  and  although  the  goods 
were  duly  delivered  to  the  prosecutor.  It  was  proved  that  he  had 
not  made  either  of  these  payments ;  on  the  contrary,  without  the 

Srosecutor's  knowledge  or  authority,  on  the  8th,  13th,  and  20th 
ays  of  October,  1852,  he  had  agreed  with  the  several  parties, 
Richard,  Jones,  and  Spear,  to  pay  for  the  skins,  the  subject  of 
these  entries,  at  the  end  of  the  quarter,  and  not  at  the  time  the 

S)urchase8  were  made,  and  that  these  transactions  should  not  be 
or  ready  money.  It  was  also  proved,  that  in  consequence  of  the 
prisoner  being  back  in  his  accounts,  he  was  to  receive  no  salary 
Irom  Lady-day,  1852. 

The  prosecutor  had  since  piud  Bichard,  Jones,  and  Spear,  the 
before-mentioned  sums.  The  prosecutor  having  discovered  that 
the  payments  to  Bichard,  Jones,  and  Spear,  had  not  been  made, 
he  expostulated  with  the  prisoner,  who  suddenly,  in  November^ 
left  prosecutor's  house  without  any  previous  intimation  to  prose- 
cutor, his  workmen  or  servants.  He  returned  again  in  a  day  or 
two,  and  had  an  explanation  with  prosecutor. 

The  counsel  for  the  prisoner,  at  the  close  of  the  case  for  the 
prosecution,  contended — l8t.,that  the  facts  proved  did  not  constitute 
embezzlement ;  2ndly,  that  they  did  not  amount  to  larCeny. 

The  court,  after  hearing  the  counsel  for  the  crown  on  these 
objections,  were  of  opinion  that  the  prisoner  took  the  money  in 
question,  in  each  case,  in  such  a  manner  as  to  amount  in  law  to 
larceny,  and  so  directed  the  jury. 

The  court  also  told  them  that,  supposing  they  were  of  opinion, 
from  the  evidence,  that  the  three  several  sums  of  money,  or  any 
one  of  them,  were  given  to  the  prisoner  as  servant,  to  pay  his 
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master^s  biUs,  and  he  appropriated  these  moneys  to  his  own  use, 
and  that,  at  the  time  he  received  them,  he  intended  to  convert 
them  to  his  own  use,  the  offence  of  larceny  would  be  made  out. 

The  court  also  told  them,  that  if  a  master  placed  money  in  a 
servant's  hand  for  the  purpose  of  paying  bills,  and  he  applied  the 
same  to  his  own  use,  he  was  guilty  of  larceny,  as  the  money  was 
never  out  of  his  master's  possession,  and  that,  if  they  thought  the 
prisoner  had  received  the  money  with  the  intention  of  appropriating 
it,  or  any  part  of  it,  to  his  own  use,  he  was  guilty  of  larceny, 
and  that  no  subsequent  intention  to  return  the  money  would  alter 
iiie  character  of  the  original  taking,  which  constituted  the  crime. 

The  jury  found  the  prisoner  guilty  of  larceny  as  a  servant ;  not 
guilty  of  embezzlement. 

At  the  request  of  the  prisoner's  counsel,  the  court  respited  the 
judgment,  and  reserved  the  question  whether  the  prisoner  was 
convicted  according  to  law,  for  the  opinion  of'  the  judges  of  the 
Court  of  Appeal,  which  opinion  is  now  requested.  The  prisoner 
was  dischai^ed  on  recogmzances  to  appear  and  receive  judgment 
when  calledupon. 

Counsel  did  not  appear  for  the  prisoner. 

Lopez  in  support  of  the  conviction. 

LoBD  Campbell,  C.  J. — The  indictment  is  in  such  a  form 
that  the  prisoner  may  be  convicted  either  of  embezzlement  or  of 
larceny,  but  the  jury  must  say  which  ;  and  in  this  case  the  finding 
is  an  acquittal  on  the  charge  of  embezzlement,  and  a  verdict  of 
guilty  on  that  of  larceny.  The  evidence  is,  that  the  prisoner  got 
the  cheque,  made  lawful  use  of  it,  and  misapplied  the  change  for 
the  cheque.  That  is  not  larceny,  it  is  embezzlement,  and  so  the 
finding  is  not  in  either  way  to  be  supported. 

Lopez. — The  prisoner  at  starting  had  an  admitted  balance  of 
IIZ.  m  his  hands;  and  that  brings  this  case  within  R.  v.  Butler ^ 
2  C.  &  K  340;  A  v.  Hawkins,  1  Den.  C.  C.  584. 

Martin,  B. — That  may  have  been  expended  in  paying  for  the 
sheepskins. 

Maule,  J. — The  matter  stands  thus :  he  gets  a  cheque  for  lOL 
which  he  is  to  have  cashed,  and  to  spend  the  produce  of  in  the 
market.  He  gets  the  money  and  appropriates  it  to  his  own  use ; 
is  not  that  embezzlement? 

Lopez. — If  the  prosecutor  is  confined  to  the  cheque  there  is  an 
end  of  the  case. 

LoBD  Campbell,  C.  J. — If  the  conviction  had  been  for  em- 
bezzlement it  would  have  been  good ;  but  the  prisoner  has  only 
been  found  guilty  of  larceny,  and  there  is  no  evidence  to  support 
a  conviction  for  that. 

Pabke,  B.,  Maule,  J.,  Talpoubd,  J.,  and  Martin,  B.,  con- 
curred. Conviction  qiuzshecL  (b) 

(&)  In  this  case,  no  oonnsel  being  instrncted  for  the  prisoner,  the  conrt  were  aboat  to  fs^ive 
judgment  without  bearing  the  argnment  on  the  part  of  the  prosecution  ;  bat  it  was  pointed 
oat  that  the  statute,  constituting  the  courts  requiied  it  to  hear  an  argnment  at  the  desire  of 
either  the  proeecator  or  prisoner. 
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COURT  OF  CRIMINAL  APPEAL. 
June  4y  1853. 

Reg.  v.  Clabk  akd  others,  (a) 

Indictment — Charging  several  previous  convictions — Motion  in  arrest 

of  judgment 

Under  the  stat.  7^8  Geo.  4,  c.  28,  s.  II,  and  14  ^  15  Vict  c.  19,  s.  9, 
am/  number  of  previous  convictions  may  he  aUeged  in  the  indictment^ 
and  proved  for  the  purpose  of  aggravating  the  punishment 

THE  four  prisoners  were  tried  at  the  General  Sessions  for 
Middlesex,  May,  1853,  upon  the  following  indictment : — The 
jurors,  &c  upon  their  oath  present,  that  «John  Clark,  Emma 
Freeman,  Edward  Maynard,  and  Mary  Ann  Williams,  on,  &c., 
one  purse  and  six  shillings  iu  money,  of  the  property  of  William 
Smith,  from  her  person  feloniously  did  steal,  take  and  carry  away 
against,  &c. ;  ana  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  the  time  of  the  committing  of  the 
felony  hereinbefore  mentioned,  that  is  to  say,  at  the  adjourned 
general  sessions  of  the  peace,  held  at,  &c.,  on,  &c,  the  said  John 
Clark,  by  the  name  of  Benjamin  Hunter,  was  convicted  of  felony; 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  before  the  time  of  committing  the  felony  first  hereinbefore 
mentioned,  that  is  to  say,  at  the  general  sessions  held,  &c,  on, 
&c.,  the  said  John  Clark,  by  the  name  of  John  Ballboy,  was  con- 
victed of  felony.  The  prisoner  Clark  was  arraigned  in  the  usual 
way  upon  the  whole  indictment,  and  pleaded  not  guilty  to  aU 
the  charges;  the  jury  returned  a  verdict  of  guilty  against  all  the 
prisoners  on  the  count  for  larceny  from  the  person,  and  was 
then  charged  to  inquire  at  the  same  time  of  both  the  convictions, 
and  evidence  was  offered,  and  not  objected  to,  as  to  both,  and  the 
jury  returned  a  verdict  of  guilty  against  Clark  upon  both.  The 
counsel  for  the  prisoners  then  contended — 1st  That  the  statement 
of  two  convictions  against  one  prisoner  vitiated  the  indictnaent  as 
against  all  the  four  prisoners,  and  that  the  judgment  must  be 
arrested  generally.  2ndly.  That  if  it  did  not  affect  all  the  pri- 
soners, it  vitiated  the  indictment  as  against  Clark,  and  that  the 

(a)  Reported  by  A.  Bittleston,  Esq.,  Bamster-at-Law. 
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judgment  mu8t  be  arrested  as  against  him.  drdly.  That  at  all  events 
the  judgment  must  be  arrested  as  far  as  regarded  the  previous 
convictions  for  felony,  and  that  judgment  could  only  be  pronounced 
against  Clark  upon  the  count  for  larceny  from  the  person. 

The  judgment  has  been  respited  upon  all  the  prisoners,  and  they 
were  committed  to  prison  to  abide  the  judgment  upon  this  case.        indictment-^ 

Metcalfe,  for  the  prisoner  Clark.— The  statute  7  &  8  Geo.  4,  ^^^^/XIT" 
c  28,  s.  11,  upon  which  this  question  arises,  speaks  only  of  one     *^*^  **'"** 
previous  conviction,  and  the  indictment,  containing  a  count  under 
that  statute,  forms  but  one  charge ;  but  the  introduction  of  many 
previous  convictions  makes  many  charges. 

Lord  Campbell,  C.  J. — There  is  no  charge  of  a  previous  con- 
viction as  an  element  of  the  offence.  The  allegation  is  introduced 
with  a  view  to  the  punishment  only. 

Mabtin,  B.— At  all  events,  the  14  &  15  ^ct-  o.  100,  s.  25, 
answers  the  objection  at  this  stage  of  the  proceeding ;  because  this 
is  a  formal  defect,  and  ought  to  have  been  taken  advantage  of,  if 
at  all,  by  demurrer  or  motion  to  quash  before  the  swearing  of  the 
jury.  Besides,  the  previous  convictions  have  no  effect  except  upon 
the  judgment,  and  m  this  case  judgment  has  not  been  given. 

Metcalfe, — The  coinage  cases  show  how  a  statute  of  this  nature 
ought  to  be  interpreted.  In  R,  v.  Tandy  (2  Leach,  970),  which 
was  the  case  of  a  second  offence  within  ten  days,  it  was  held  that 
the  double  uttering  must  be  charged  in  one  count ;  and  in  R.  v. 
Robinson  (1  Moo.  C.  C.  413),  on  a  conviction  for  two  separate 
offences  of  uttering,  in  two  counts,  that  one  judgment  for  two  year's 
imprisonment  under  sect.  7,  was  bad.  The  principal  offence,  there- 
fore, and  the  previous  conviction,  are  but  one  charge ;  and,  if  so, 
any  judgment  now  given  on  this  indictment  must  be  erroneous,  for 
on  the  same  count  a  man  may  not  be  found  guilty  of  distinct 
offences. 

Martin,  B. — ^In  R.  v.  Tandy^  the  double  uttering  was  a  dis- 
tinct offence  under  15  Geo.  2,  c  28,  s.  3,  but  under  14  &  15 
Vict.  c.  19,  s.  9,  the  previous  conviction  does  not  at  all  affect  the 
character  of  the  subsequent  offence,  and  is  not  to  be  inquired  into 
until  the  principal  charge  is  disposed  of. 

Maule,  J. — Do  you  contend  that  an  improper  statement  of  a 
previous  conviction  would  vitiate  the  indictment? 

ilfp/ca(^«.— According  to  the  cases  cited  it  would;  and  R.  v. 
Turner  (1  Moo.  C.  C.  347)  is  to  the  same  effect. 

Maule,  J. — Those  cases  are  quite  distinct ;  because  there  the 
two  misdemeanors  together  made  out  the  one  felony ;  whereas,  in 
this  case,  the  previous  conviction  does  not  alter  the  quality  of  the 
offence  at  all. 

Metcalfe. — At  all  events  the  court  could  not  strike  out  the  aver- 
ment of  one  of  several  previous  convictions,  when  found  by  the 
grand  jury:  (fi.  v.  Pewtress,  2  Str.  1026.) 

Wl  Cooper,  contrd,  was  not  called  on. 

Lord  Campbell,  C.  J. — We  clearly  cannot  interfere  in  this 
case ;  but  for  the  guidance  of  the  court  below,  I  may  express  ray 
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Rbq.        clear  opinion,  that  several  previous  convictions  may  be  lawfully 

Clark  ahd   Set  out  in  an  indictment ;  for  the  object  of  setting  out  a  previous 

OTHERS,      conviction  is  only  to  justify  a  severer  punishment.     To  prove  one 

7~       previous  conviction  many  may  be  alleged ;  and  if  one  be  proved, 

that  will  be  sufficient.     I  think  that  it  never  was  the  intention  of 

Indictment--'  the  Legislature  to  confine  the  prosecutor  to  the  allegation  and 
Several  T^ecious  proof  of  onc  prcvious  conviction,  though  the  7  &  8  Geo.  4,  c.  28, 
cow    tout.    ^^^^  ^^^  ^j^^  expression,  "  a  conviction,"  in  the  singular  number ; 
but  now  the  recent  statute,  14  &  15  Vict,  c  19,  s.  9,  removes  all 
doubt;  for  it  uses  the  plural  number,  and  mentions  **the  previous 
offence  or  offences,"  and  "  the  previous  conviction  or  convictions,** 
clearly,  therefore,  contemplating  that  several  previous  convictions 
may  be  charged.    Independently,  however,  of  this  statute,  I  should 
have  no  doubt  about  it.     There  may  be  a  difficulty  in  proving  any 
Judgment,     givcu  ouc  of  scvcral  prcvious  convictions,  though  no  difficulty  in 
proving  one  out  of  several ;  and  as  it  is  important  for  the  judge,  in 
determining  the  punishment,  to  know  how  many  previous  convic- 
tions there  have  been,  so  it  is  useful,  towards  proof  of  one,  that 
there  should  be  a  power  of  alleging  more  than  one. 
Parke,  B.  concurred. 

Maule,  J. — Mere  multiplicity  of  statement  is  no  objection  to 
an  indictment,  and  that  rule  could  never  be  more  safely  applied 
than  in  this  instance ;  for  nothing  can  be  more  remote  irom  pro- 
bability than  that  several  previous  convictions  should  be  stated 
contrary  to  the  fact  Conviction  affirmed. 
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COUKT  OP  CRIMINAL  APPEAL. 
June  4,  1853. 

Reg.  r.  White,  (a) 

Larceny — Diversion  of  gas  before  U  reaches  the  meter — Asportavit. 

A.  having  contracted  with  a  gas  company  to  consume  gas  and  pay 
according  to  meter ^  in  order  to  avoid  paying  for  the  full  quantity  of 
g<u  consumed^  introdticed  into  the  entrance  pipe  another  pipe  for  the 
purpose  of  conveying  the  gas  to  the  exit  pipe  of  tlie  meter,  and  so  to 
the  burners  for  consumption  without  passing  through  the  meter  itself. 

The  entrance  pipe  was  the  property  of  A.,  but  he  had  not  by  his  contract 
any  interest  in  the  gas  or  right  of  control  over  it  until  it  passed 
through  the  meter,     A.  having  been  convicted  of  a  larceny  of  the  gas  : 

Held,  that  the  conviction  was  right. 

I'^HE  prisoner  was  indicted  at  the  last  Quarter  Sessions  for 
Berwick-upon-Tweed,  for  stealing  5000  cubic  feet  of  car- 
buretted  hydrogen  gas  of  the  goods,  chattels,  and  property  of 
Robert  Oswald  and  others.  Mr.  Oswald  was  a  partner  in  the 
Berwick  Gas  Company,  and  the  prisoner,  a  householder  in 
Berwick,  had  contracted  with  the  company  for  the  supply  of 
his  house  with  gas,  to  be  paid  for  by  meter.  The  meter,  which 
was  hired  by  the  prisoner  of  the  company,  was  connected  with 
an  entrance  pipe  through  which  it  received  the  gas  from 
liie  company's  main  in  the  street,  and  an  exit  pipe  through 
which  the  gas  was  conveyed  to  the  burners.  The  prisoner 
had  the  control  of  the  stop-cock  at  the  meter,  by  which  the 
gas  was  admitted  into  it  through  the  entrance  pipe,  and  he  only 
paid  the  company,  and  had  only  to  pay  them  for  such  quantity 
of  gas  as  appeared  by  the  index  of  the  meter  to  have  passed 
through  it.  The  entrance  and  exit  pipes  were  the  property  of  the 
prisoner.  The  prisoner,  to  avoid  paymg  for  the  full  quantity  of  gas 
consumed,  and  without  the  consent  or  knowledge  of  the  company, 
had  caused  to  be  inserted  a  connecting  pipe  witti  a  stop  cock  upon 
it  into  the  entrance  and  exit  pipes,  and  extending  between  them ; 
and  the  entrance  pipe,  being  charged  with  the  gas  of  the  com- 
pany, he  shut  the  stop  cock  at  the  meter,  so  that  gas  could  not 
pass  into  it,  and  opened  the  stop  cock  in  the  connecting  pipe,  when 
a  portion  of  the  gas  ascended  through  the  connecting  pipe  into  the 
exit  pipe,  and  from  thence  to  the  burners,  and  was  consumed  there, 
and  the  gas  continued  so  to  ascend  and  be  consumed  until  by 

(a)  Reported  by  A.  Bittlestov,  E?q  ^  Barrister- at- Law. 
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^^'        Bhutting  the  stop-cock  in  the  connectiiig  pipe  the  supply  was  cut 
Whitk.      ^^     ^'^  operation  was  proved  to  have  taken  phice  at  the  time 

specified  hj  the  prosecutor.    It  was  contended  for  the  prisoner, 

^^-  tnat  the  entrance  pipe,  into  which  the  gas  passed  firom  the  main, 
Laneny  of  gas  being  the  property  of  the  prisoner,  he  was  in  kwful  possession  of 
—Aitp<frtaciL  the  gas  by  the  consent  of  the  company  as  soon  as  it  had  been  let 
into  his  entrance  pipe  out  of  their  main,  and  that  his  diverting  the 
gas  in  its  course  to  the  meter,  was  not  an  act  of  larceny.  I  told 
tiie  jury  that  if  they  were  of  opinion,  on  the  evidence,  that  the 
entrance  pipe  was  used  by  the  company  for  the  conveyance  of  the 
gas  by  the  permission  of  the  prisoner,  but  that  he  had  not  by  his 
contract  any  interest  in  the  gas  or  right  of  control  over  it  until  it 
passed  through  the  meter,  his  property  in  the  pipe  was  no  answer 
to  the  charge,  that  there  was  nothing  in  the  nature  of  gas  to 
prevent  its  being  the  subject  of  larceny,  and  that  the  stop-cock  on 
the  connecting  pipe  being  opened  by  the  prisoner,  and  a  portion  of 
the  gas  being  propeUed  through  it  by  the  necessary  action  of  the 
atmosphere,  and  consumed  at  the  burners,  there  was  a  suffident 
severance  of  that  portion  from  the  volume  of  gas  in  the  entrance 
pipe  to  constitute  an  caportavit  by  the  prisoner,  and  that  if  the  gas 
was  so  abstracted  with  a  fraudulent  intent  he  was  guilty  of  larceny. 
The  jury  answered  the  questions  put  to  them  in  the  aflbmative, 
and  found  the  prisoner  guilty;  I  postponed  judgment,  taking  re- 
cognizance of  bail  according  to  the  statute  for  the  appearance  of 
the  prisoner  at  the  next  sessions  to  receive  judgment  if  this  court 
should  be  of  opinion  that  he  was  rightly  convicted. 
Argument  Bollantme  for  the  prisoner. — The  prisoner  was  not  guilty  of 
larceny.  He  received  the  gas  with  the  full  consent  of  the  com- 
pany, and  the  evidence  only  shows  that  he  did  not  account  with 
the  company  according  to  lus  contract  The  prisoner  was  guilty 
of  fraud  in  evading  the  accounting  by  the  meter ;  but  his  conduct 
was  not  felonious. 

LoBD  Campbell,  C.  J. — He  took  the  gas  from  the  company 
against  their  wiU,  instead  of  receiving  it  properly  and  accounting 
for  it. 

BaUantine.— The  Gas  Works  Clauses  Act,  10  Vict  c  15, 
s.  18,  provides  a  specific  penaltv  for  this  verv  ofiPence,  which  would 
hardly  have  been  done  if  it  had  been  regarded  as  a  larceny. 

Matjle,  J. — That  clause  may  be  intended  to  provide  against 
frauds  of  a  difierent  kind,  such  as  damaging  the  machinery  or 
altering  the  index  of  the  meter,  which  would  not  be  larceny. 

Lord  Campbell,  C.  J. — Is  not  this  a  taking  invito  domino  f 

Ballantine. — The  delivery  of  the  gas  is  voluntary,  and  the 
possession  was  not  obtained  by  fraud 

Maule,  J. — The  taking  was  by  turning  the  gas  into  a  new 
channel  without  the  leave  of  the  company,  and  that  was  done  with 
intent  to  defraud. 

Ballantine. — There  was  no  trespass. 

Maule,  J. — If  this  gas,  when  taken,  was  in  the  lawful  possession 
of  the  prisoner,  and  he  was  only  guilty  of  a  breach  of  contract  in  not 
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accooDting,  yon  must  say  the  same  of  the  surreptitious  introduce       Rso. 
tion  of  new  burners.  ^• 

BaOantine, — An  evasion  of  the  meter  and  an  interference  with         ""'' 
it  stand  on  the  same  ground.     The  meter  is  only  the  voucher  of       1853. 

an  account,  and  if  there  is  a  delivery  according  to  contract  on        

the  one  hand,  and  only  a  fraudulent  dealing  with  a  voucher  on  the  ^AapoXv^ 
other,  there  is  no  larceny. 

LoBD  Campbell,  C.  J. — I  think  that  the  conviction  ought  to 
be  affirmed,  and  that  the  direction  of  the  learned  Becorder  was  most 
accurate.  Gras  is  not  less  a  subject  of  larceny  than  wine  or  oil ; 
but  is  there  here  a  felonious  asportation  ?  No  one  who  looks  at  the 
facts  can  doubt  it.  The  gas,  no  doubt,  is  supplied  to  a  vessel 
which  is  the  property  of  the  prisoner,  but  the  gas  was  still  in  the 
possession  of  the  company.  Then,  being  in  the  possession  of  the  Judgment. 
company,  and  their  property,  it  is  taken  away  animo  furandi  by 
the  prisoner.  If  the  property  remains  in  the  company  until  it  has 
passed  the  meter,  which  is  found — to  take  it  before  it  has  passed  the 
meter  constitutes  an  asportation.  If  the  asportation  was  with  a 
firaudulent  intent,  and  this  the  jury  also  have  found — it  was 
larceny.  As  to  the  act  of  Parliament,  the  Legislature  has,  for  con- 
venience^ sake,  added  a  specific  penalty,  but  that  cannot  reduce 
the  offence  to  a  lower  degree.  My  brother  Maule  has,  however, 
given  a  probable  explanation  of  that  provision. 

Pabke,  B.,  Mauls,  J.,  Talpoubd,  J.,  and  Martin,  B.,  con- 
curred. 

Conviction  affirmed. 
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COUKT  OF  CRimXAL  APPEAL. 

June  4,  1862. 

Beg.  v.  Holmes,  (a) 

Public  nuisance — Indecent  exposure  in  an  omnibus — Conclusion^  ad 
commune  nocumentam — Tndictmeni — Evidence, 

An  indictment  for  nuisance  alleged  an  indecent  exposure  of  the  person 
in  a  pttblic  omnibus  in  sight  of  A.  B.  and  C.  2>.,  and  divers  liege 
subjects^  to  the  great  scandal  of  the  same, 

Heldf  that  the  indictment  was  good;  and  supported  by  evidence  of  an 
exposure  in  an  omnibus,  made  designedly  in  the  presence  of  several 
passengers  ;  an  omnibus  under  such  circumstances  being  a  public  place 
for  the  purposes  of  the  indictment. 

The  omission  to  conclude  oA.  commune  nocomentum  is  cured  by  the  statute 
14  4-15  Vu!t.c.  100,«.  24. 

CHARLES  HOLMES  was  indicted  at  the  Middlesex^Sessions, 
Majy  1853^  for  that  he  in  a  certain  public  vehicle  or  con- 
veyance oalled  an  omnibus,  and  employed  for  the  purpose  of 
carrying  passengers  for  hire»  and  frequented  and  used  by  divers 
liege  subjects  of  our  said  Lady  the  Queen,  passing  and  repassing 
in  and  out  of  the  said  vehicle,  in  the  sight  and  view  of  A.  B. 
and  C.  D.,  and  divers  of  the  liege  subjects  of  our  said  Lady  the 
Queen  in  the  said  omnibus  then  and  there  beings  unlawfully, 
wickedly,  and  scandalously  did  expose  to  the  view  of  the  said 
persons  so  present  as  aforesaid,  the  body  and  person  of  him  the 
said  Charles  Holmes  naked  and  uncovered  for  a  long  space  of 
time,  to  wit  for  the  space  of  half-an-hour ;  to  the  great  scandal  of 
the  said  liege  subjects  of  our  said  Lady  the  Queen,  and  against 
the  peace  of  our  said  Lady,  her  crown  and  dignity.  Li  a  second 
count  the  offence. was  charged  as  having  been  committed  in  n 
certain  public'andconunon  highway,  called  the  "New  Eoad"  in  the 
presence  of  divers  liege  subjects,  &c.  and  concluded  like  the  first 
count,  "  to  the  great  scandal  of  the  said  liege  subjects  of  our  said 
Lady  the  Queen,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity." 

It  was  proved  in  evidence  that  the  prisoner  was  a  passenger  in  a 
public  omnibus  for  hire,  and  that  he  exposed  his  person  for  a  con- 
siderable distance,  whilst  the  omnibus  was  passing  along  the  New 
Boad,  in  the  presence  of  three  or  four  females  who  were  passengers 
therein,  and  who  saw  such  exposure.     It  was  contended  on  the 

(a)  Reported  by  A.  Bittleston,  £«q.,  Bambter>at-Law. 
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part  of  the  prisoner  that  an  omnibus  was  not  a  public  place,  and 
that  the  indictment  was  bad  in  law  as  it  did  not  conclude  ^^adeom^ 
mune  nocufnentum^  but  only  to  the  great  scandal  of  the  said  (that 
is,  of  divers)  liege  subjects  of  our  Lady  the  Queen.  The  jury 
found  the  defendant  guilty,  and  the  above  points  were  reserved  by 
the  court.  Judgment  was  postponed,  and  the  defendant  was 
committed  to  prison  to  abide  the  decision  of  this  case,  {b) 

Balkmtine  for  the  prisoner. — An  omnibus  is  not  a  public  place 
for  the  purposes  of  this  indictment.  The  publicity  depends  upon 
user,  as  appears  plfunly  from  the  case  of  R.  v.  Crunden  (2  Camp. 
89),  where  the  offence  was  bathing  at  Brighton  as  a  sport  on 
the  beach,  which  had  recently  become  so  frequented  or  so  over- 
looked as  to  make  the  bathing  there  a  possible  outrage  on  decency. 
On  the  other  hand  in  R.  v.  Orchard  (3  Cox  C.  C.  248),  a  public 
urinal  was  held  not  to  be  a  public  place,  because  it  was  enclosed,  and 
what  must  be  done  therein  could  not  be  said  to  be  a  nuisance  to  the 
pubUa  So  in  A.  V.  Webb  (1  Den.  C.  C.  338),  an  indecent  exposure  of 
a  man's  person  to  a  woman  in  a  public  passage,  leading  from  the 
entrance  door  of  a  public-house  to  the  bar  pariour,  was  held  not  to 
be  a  .public  nuisance.  The  law  makes  a  broad  distinction  between 
public  and  private  nuisances — between  such  as  are  indictable  and 
such  as  are  not ;  and  whether  a  nuisance  falls  under  the  one  class 
or  the  other  depends  upon  the  extent  of  the  annoyance  which  it 
occasions:  {R.  v.  Lloyd,  4  Esp.  199.)  Now  an  omnibus  is  both 
private  property,  and  also  an  enclosed  place ;  and  is  at  least  as 
private  as  tne  passage  in  a  public-house.  Secondly.  The  indict- 
ment ought  to  have  concluded  ad  commune  nocumentum* 

Martin,  B. — The  precedent  in  Archbold  is  not  so.  It  is,  **to 
the  great  scandal." 

Ballanttne. — The  other  allegations  there  sufficiently  supply  that 
omission,  because  the  exposure  is  alleged  to  be  in  ''a certain  public 
and  common  highway  there  situate."  In  this  case  there  is  neither 
express  allegation  nor  necessary  inference  that  the  act  done  was 
a  public  nuisance.  [Lord  Campbell,  C.  J. — Is  not  the  defect 
cured  by  s.  24  of  stat  14  &  15  Vict.  c.  100  ?]  Not  where  the 
words  are  necessary  to  render  the  indictment  valid. 

Parry,  contrd. — The  second  count  is  clearly  good  according  to 
the  argument  on  the  other  side. 

Martin,  B. — The  question  as  to  that  count  is,  whether  there 
was  evidence  to  support  it ;  and  that  depends  upon  the  answer  to 
the  question,  whether  an  omnibub  is  a  public  place.  In  R.  v.  Webb 
the  exposure  was  to  one  person  only,  and  was  intended  to  be  an 
exposure  to  one  person  only. 

Parry. — In  this  case  the  indecency  was  with  a  more  general 
intent     (He  was  stopped.) 

Lord  Campbell,  C.  J. — It  would  be  a  reproach  to  the  law  if    'TudgmeDt 
this  indictment  was  held  not  to  disclose  an  offence;  or  this  evidence 
not  to  support  it    The  exposure  is  shown  to  have  been  in  a  public 

(6)  An  «]iplicat]on  was  made  by  the  pruoDer*8  Coniuel  to  the  oonrt,  to  remit  the  case  to  the 
anistant  jodge  to  be  re-stated;  bat  Dot  being  made  with  his  assent,  it  was  revised 
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omnibus  going  along  a  public  high  road,  and  in  the  omnibus  were 
three  or  four  females.  What  more  can  be  wanting?  This  would 
not  be  a  country  to  live  in  if  such  an  abominable  outrage  could  go 
unpunished. 

I^ASKE,  B. — ^We  are  asked  two  questions — firsts  Whether  the 
^^^„  >^  omnibus  was  a  public  place  for  the  purpose  of  this  indictment  ?  and 
PfSSe  piaoe.  secondly.  Whether  the  indictment  ought  to  have  concluded  ad 
commune  nocumentum  f  I  think  that  an  omnibus  may  be  a  public 
place  for  the  purpose  of  this  indictment,  and  that  if  the  evidence 
shows  an  exposure  made  designedly  before  more  than  one  person,, 
or  so  made  that  any  one  being  in  or  coining  in  to  the  omnibus 
might  see  it,  the  omnibus  is  made  out  to  have  been  at  the  time  of 
the  offence  a  public  place,  and  that  bein^  so  in  this  case  the  con- 
viction is  right.  As  to  the  other  point,  toe  statute  14  &  15  Vict, 
c.  100,  s.  24,  furnishes  a  complete  answer. 

Maule,  J.,  Talfoubd,  jr.,  and  Martin  B.,  concurred. 

Conviction  afiimed. 


Judgment 
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CENTRAL  CRIMINAL  COURT. 

June  Session^  1853. 

(Before  Albebsok,  B.) 

June  11. 

Reg.  v.  Gbiffin.  (a) 

Privileged  communication — Clergyman* 

A  chaplain  to  a  workhouse  had^  in  his  spiritual  capacity^  frequent  convert 
gaOons  there  with  the  prisoner^  who  was  charged  with  the  murder  of 
her  child,  but  who  was  too  iU  to  be  removed  from  the  workhouse: 

Semble,  per  Alderson,  B,,  these  conversations  ought  not  to  be  adduced  in 
evidence  at  the  trial. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  her  infant 
child.  Amongst  other  evidence^  the  chaplain  of  the  work- 
house,  to  which  the  woman  was  taken  after  she  had  inflicted  the 
alleged  injuries  on  the  child,  was  called  to  prove  certain  conver- 
sations he  had  had  with  her  with  reference  to  the  transaction.  He 
stated  that  he  had  visited  her  as  her  spiritual  adviser  to  administer 
to  her  the  consolations  of  religion. 

Alderson,  B. — I  think  Uiese  conversations  ought  not  to  be 
given  in  evidence.  The  principle  upon  which  an  attorney  is  pre- 
vented from  divulging  what  passes  with  his  client  is  because  with- 
out an  unfettered  means  of  communication  the  client  would  not 
have  proper  legal  assistance.  The  same  principle  applies  to  a 
person  deprived  of  whose   advice  the  prisoner  would  not  have 

{>roper  spiritual  assbtance.    I  do  not  lay  this  down  as   an  abso- 
ute  rule ;  but  I  think  such  evidence  ought  not  to  be  given. 

Bodkin  (for  the  prosecution),  said  that,  after  such  an  intimation, 
he  should  not  tender  the  evidence. 
Bodkin  and  Clerk  for  the  prosecution. 
Ballantine  for  the  defence. 

(a)  Beported  by  B.  C.  Bobiksoit,  Esq.,  Barrister-at-Law. 
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CENTKAL  CKIMINAL  COURT. 

July  Session,  1853. 

(Before  the  Recorder.) 

July  6. 

Reo.  v.  Legge.  (a) 

12  Sf  13  Vict  c.  106,  s.  124 — Giving  false  evidence  before  Commissioners 
of  Bankruptcy — Indictment — Allegation  of  materiality. 

An  indictment  under  the  12  S^  13  Vict.  c.  106,  s.  2S^^  contained  the  foU 
lowing  allegation  of  materiality  :  "  And  that  at  and  upon  the  said 
examination  of  the  said  J.  Legge,  it  then  and  there  became  and  was 
material  in  and  to  the  matter  of  the  said  bankruptcy,  to  inquire  what 
was  the  nature  and  extent  of  the  said  J.  Legge^s  connection  and  dealings 
with  one  Mr.  Marshall,  and  how  long  he  had  known  the  said  Mr.  Mar- 
shall,  and  whether  the  eaid  Mr*  Marshall  was  a  relation  of  the  said 
J.  Legge  f* 

Tiie  following  was  the  evidence  given  by  the  defendant  before  the  Commis- 
sioners of  Bankruptcy  :  '*  Mr.  Marshall  is  not  in  trade  ;  he  is  a  specu- 
lator in  anything  and  everything.  I  have  known  Mr.  Marshall  about 
two  or  three  years  (meaning  that  he  the  said  Joseph  Legge  had  not 
known  the  said  Mr.  Marshall  more  than  two  or  three  years. )  I  imagine 
he  was  always  a  speculator,  and  never  in  business.^ 

The  alignment  of  perjury  was  in  tJiese  words :  **  Whereas  in  truth  and 
in  fact,  the  said  person  so  described  as  Mr.  Marshall  cforesaid,  was  one 
and  the  same  person  as  one  S.  Marshall  Legge,  and  was  and  is  the 
father  of  the  said  Joseph  Legge  ;  and  whereas  in  truth  and  in  fact,  the 
said  Joseph  Legge  had  known  the  said  Samuel  Marshall  Legge,  so 
described  as  Mr.  Marshall  as  aforesaid,  for  a  longer  period  than  two 
or  three  years,  to  wit,  for  twenty  years  and  upwards:"^ 

Held,  that  there  was  no  sufficient  averment  of  materiality  on  the  face  of 
the  indictment. 

THE  defendant   was  tried  upon  the  following    indictment ; — 
Central  Criminal  Court,  1  The  jurors  for  our  Lady  the  Queen 
to  wit.  J     upon  their  oath  present,  that  here- 

tofore, to  wit,  on  the  2nd  day  of  April,  in  the  year  of  our  Lord 
1853,  a  petition  for  adjudication  of  bankruptcy  of  Jo:>eph  Legge, 
hereinafter  mentioned,  and  one  John  Legge,  was,  under  and  in 

Eursuanceof  the  statute  made  and  passed  in  the  session  of  Parliament 
olden  in  the  12th  and  13th  years  of  the  reign  of  Queen  Victoria, 

(a)  Reported  by  B.  C.  Bobuisok,  Esq ,  Barrbter-at-Law. 
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intituled  An  Act  to  amend  and  consolidate  the  Laws  relating  to        Beo.  • 
Bankruptcy^    filed  and  prosecuted  in  the  Bankruptcy  Court  of         *'• 
London ;  and  the  said  Joseph  Legge  and  John  Legge,  on  the  day        »afGB. 
and  year  aforesaid^  duly  became  and  were  adjudicated  to  be  bank-        1853. 
rupts   under  and   in  pursuance   of  the  said  statute.     And  the  «_/~^_. 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  je^  ^^wS- 
afterwards,  and  wnilst  the  proceedings  upon  and  in  respect  of  the     8ioner$  itf 
said  bankruptcy  were  depending  in  the  said  court,  to  wit,  on  the    'Bo»aTi9><cy, 
4th  day  of  April,  in  the  year  of  our  Lord  1853,  the  said  Joseph 
Legge^  came  before  J.  E.,  Esq.,  at  the  Bankruptcy  Court-house 
in  E^singhall-street,  in  the  city  of  London,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  to  be  examined  in  the  said 
Court  of  Bankruptcy,  in  the  matter  of  the  said  bankruptcy,  by 
and  before  the  said  J.  E.,  Esq.,  touching  the  trade  and  deahngs  and 
estate  of  the  s^d  bankrupts  Joseph  Legge  and  John  Legge  afore- 
said, he  the  said  J.  E.  then  being  a  commissioner  of  the  said  Court 
of  Bankruptcy  duly  appointed,  and  empowered  to  act  in  the  matter 
of  the  saia  bankruptcy ;  and  then  and  there  having  lawful  power 
and  authority  to  examine  the  said  Joseph  Le^e  in  that  behalf; 
and  the  said  Joseph  Legge,  before  his  examination  and  solemn 
declaration  before  the  said  J.  E.,  Esq.,  hereinafter  mentioned, 
made  and  signed  the  declaration,  by  the  sdd  act  required  by  bank- 
rupts to  be  made,  and  signed  and  countersigned  in  schedule  W.  of 
the  said  act  above  mentioned,  which  declaration  is  as  follows,  that 
is  to  say : — 

Schedule  W. 


The  Bankrupt  Law  Consolidation  Act,  1849. 

»f  Declabation  tc 
iipt's  wife. 

In  the  Court  of  Bankruptcy, 


FoBM  of  Declabation  to  be  made  by  the  Bankrupt   or 
Bankrupt's  wife. 


Basinghall-street,  London, 
4th  day  of  April,  1853. 

I,  Joseph  Le^^e,  one  of  the  person^  declared  a  bankrupt  under 
a  petition  for  adjudication  of  bankruptcy,  filed  on  the  second  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-three,  do  solemnly  promise  and  declare  that  I  will  make  true 
answer  to  all  such  questions  as  may  be  proposed  to  me  respecting 
all  the  property  of  me  the  said  Joseph  Legge,  and  all  dealings 
and  transactions  relating  thereto,  and  will  make  a  full  and  true 
disclosure  of  all  that  has  been  done  with  the  said  property  to  the 
best  of  my  knowledge,  information,  and  belief. 

J.  E.  Joseph  Legge. 

And  that  at  and  upon  the  examination  of  the  said  Joseph  Legge, 
it  then  and  there  became  and  was  material  in  and  to  the  said  matters 
of  the  said  bankruptcy,  to  inquire  what  was  the  nature  and  extent 
of  the  said  Joseph  Legge's  connexion  and  dealings  with  one  Mr. 
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4  Bsa.        MarshalU  and  how  lon^he  bad  known  the  said  Mr.  Marshall^-and 
Lktoe.       whether  the  said  Mr.  Marshall  was  a  relation  of  the  said  Joseph 

1853.  ^d  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

FaUt  idmoe  P^"^®^'  *^*  *^®  ^^  Joseph  Legge  did  then  and  there,  and  within 
itfort  ComiiMf.  the  jurisdiction  of  the  Central  Criminal  Court,  upon  his  said 
nonen  of  examination,  and  after  making  and  signing  the  aforesaid  declara- 
Bankn^tcy.  ^j^^jj^  falsely,  corruptly,  wilfully,  knowingly  and  maliciously,  before 
the  said  J.  E.,  Esq.,  solemnly  state  and  declare,  amongst  other 
things,  in  substance  and  to  the  effect  following ;  that  is  to  say,  Mr. 
Marshall  is  the  landlord  of  No.  4,  York-terrace  (meaning  that  he 
was  landlord  of  a  house  numbered  4,  in  a  street  called  York-terrace), 
in  the  town  of  Southampton ;  he  is  no  relation  of  mine ;  I  have 
not  taken  any  part  of  that  house  (meaning  the  house  aforesaid) 
Mr.  Marshall  is  not  in  trade,  he  is  a  speculator  in  anything  and 
everything.  I  have  known  Mr.  Marshall  about  two  or  three 
years  (meaning  that  he,  the  said  Joseph  Legge,  had  not  known 
the  said  Mr.  Marshall  more  than  two  or  three  years.)  I  imagine 
he  was  always  a  speculator,  and  never  in  busin&s.  Whereas  in 
truth  and  in  fact,  the  said  person  so  described  as  Mr.  Marshall, 
aforesaid,  was  one  and  the  same  person  as  one  Samuel  Marshall 
Legge*  and  was  and  is  the  father  of  the  said  Joseph  Legge ;  and 
whereas  in  truth  and  in  fact  the  said  Joseph  Legge  had  taken  part 
of  the  house  aforesaid ;  and  whereas  in  truth  and  in  fact  he  had 
known  the  said  Samuel  Marshall  Legge,  so  described  as  Mr. 
Marshall  as  aforesaid,  for  a  longer  period  than  two  or  three  years — 
to  wit,  for  twenty  years  and  upwards ;  and  whereas  in  truth  and 
in  fact  the  said  Samuel  Marshall  Legge  was  in  trade  as  a  cabinet- 
maker at  Canterbury,  in  the  county  of  Kent,  at  the  time  the  said 
Joseph  Legge  so  solemnly  declarcMl  and  affirmed  as  aforesaid,  as 
he  the  said  Joseph  Legge  then  and  there  well  knew.  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
Joseph  Legge  did  then  and  there,  and  within  the  jurisdiction  of 
the  Central  Criminal  Court,  wilfully  and  corruptly  give  false 
evidence  before  the  said  J.  E.,  Esq.,  the  Commissioner  as  afore- 
said, against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

The  jury  having  found  the  defendant  guilty  on  the  first  and 
third  assignments  of  perjury,  and  acquitted  him  on  the  second  and 
fourth : 

BaUantine  moved  on  his  behalf  in  arrest  of  judgment.  There 
was  nothing  to  show  in  the  indictment  that  the  Mr.  Marshall 
mentioned  there  was  the  same  person  as  Samuel  Marshall  Legge, 
who  was  proved  to  be  the  father  of  the  prisoner.  There  should, 
at  least,  have  been  an  inuendo  that  *^Mr.  Marshall"  meant 
'*  Samuel  Marshall  Legge/'  otherwise  there  was  nothing  to  con- 
nect the  allegation  of  materiality  with  the  asraffnment  of  perjury. 

Parry  (with  whom  was  Byerky  Thomson  tor  the  prosecution), 
contended  that  the  whole  indictment  must  be  looked  at  for  the 
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piirpoee  of  construing  the  allegation  of  materiality^  and  by  so  doing  Baa. 
It  would  dearly  appear  that  the  Mr.  Marshall  mentioned  in  the      ,  ^ 

said  averment,  was  the  Samuel  Marshall  Legge  referred  to  in  f 

the  evidence,  and  in  the  assignment  for  perjury.  1853. 

The  Becordeb  having  some  doubt  about  the  case,  consulted  jra^^T^^^bicB 

Mr.   Baron  Parke  upon  it,  and  upon  a  subsequent  day  he  pro-  btfore  Commu^ 

noaneed  his  decision,  that  the  averment  of  materiality  was  insufS-  tioMnqf 

cicnt  to  connect  it  with  the  other  parts  of  the  indictment,  and  ^*»*»'««^- 
therefore  that  judgment  must  be  arrested* 

Jtufymeni  arrested. 

I\nry  and  Byerley  Thomson  for  the  prosecution. 
BaUantine  for  the  defence. 


CENTRAL  CRIMINAL  COURT. 

October  Session,  1853. 

(Before  Cresswell  J.,  and  Williams  J.) 

October  27. 

Reo.  v.  Mobbb.  (a) 

Murder — Previous  acts  of  prisoner  unaccompanied  by  any 
declaration. 

On  a  trial  for  murder  alleged  to  have  been  committed  on  the  2Ath 
August,  semble,  that  evidence  of  acts  done  by  the  prisoner  on  the 
I3th  Augustj  unaccompanied  by  any  declaration  to  explain  them,  is 
not  admissible. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  his  wife. 
In  the  course  of  the  evidence  for  the  prosecution — 

Bodkin  (with  whom  was  Clerh  for  the  prosecution  inquired  of 
one  of  the  witnesses  what  he  had  seen  done  by  the  prisoner  to  his 
wife  on  the  13th  August. 

Clarhson  (for  the  prisoner)  objected  to  the  question. — Prior 
statements  or  declarations  by  a  prisoner  might  be  evidence  to  ex* 
plain  subsequent  acts,  but  conduct  alone,  at  so  distant  a  period, 
could  have  no  tendency  to  show  subsequent  intention. 

Bodkin  admitted  there  was  no  })ositive  rule  on  the  subject,  but 
acts  done  might  be  quite  as  demonstrative  of  a  future  intent  as 

(a)  Beported  hj  B.  C.  Bobivbon,  Esq.,  Barrister-at-Law. 
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Bbo.       dedarations  made.     He,  of  course,  only  sought  to  adduce  it  with 

^'         reference  to  the  issue  of  malice. 

^^  Ckesswell,  J. — I  take  it  for  granted,  that  no  declaration 

1853.       accompanied  the  act  sought  to  be  proved.     It  is  very  difficult  to 

draw  the  line  in  these  cases,  but  I  am  rather  inclined  to  reject 

this  evidence. 

Bodkin  accordingly  withdrew  the  (question. 
Bodkin  and  Clerk  for  the  prosecution. 
Clarkson  for  the  prisoner. 


Murder. 


CENTRAL  CRIMINAL  COURT. 

OcTOBEB  Session,  1853. 

October  27. 

(Before  Mr.  Commissioneb  Gubnet.) 

Reo.  V.  Woods  and  May.  (a) 

Practice — Each  of  two  prisoners  seeking  to  throw  the  onus  of  the  crime 
on  the  other — Right  of  each  to  cross-examine  witnesses  of  the  other^ 
Second  address  to  the  jury. 

Two  prisoners  were  indicted  for  manslaughter,  the  counsel  for  one  of 
them  having  addressed  the  jury  on  his  behalf  the  counsel  for  the 
second  prisoner  did  the  same,  and  called  witnesses^  whose  evidence 
tended  to  show  negligence  on  the  part  of  the  first 

Held,  that  the  counsel  for  the  first  prisoner  had  a  right  to  cross-examine 
the  witnesses  for  the  second,  and  then  to  address  the  jury  again,  con-- 
fining  himself  to  comments  on  the  testimony  the  second  prisoner  had 
adduced, 

THE  prisoners  were  indicted  for  manslaughter ;  they  were  the 
drivers  of  rival  omnibuses,  and  while  racing  on  the  day  in  ques- 
tion the  deceased  was  knocked  down  by  one  of  them,  and  received 
injuries  of  which  he  subsequently  died ;  but  there  was  conflicting 
testimony  as  to  which  of  the  vehicles  struck  him. 

(a)  Beported  by  B.  C.  Bobuisov,  Esq.,  BarriBter-at-LAw. 
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At  the  doee  of  the  case  for  the  prosecution, 

Ballantine  (for  the  prisoner  Woods ),  addressed  the  jury  but 
called  no  witnesses. 

Parry  (for  the  prisoner  Maj),  then  addressed  the  jury,  and 
called  witnesses  who  threw  the  blame  on  the  prisoner  Woods. 

BaUcnitine  claimed  the  right  of  cross-examming  these  witnesses 
and  afterwards  of  addressing  the  jury  again. 

Mr,  Commissioner  Gurnet. — Can  you  refer  me  to  any  case 
in  which  this  has  been  done? 

Ballantine  was  not  aware  of  any  case  upon  the  subject,  but  there 
could  be  no  objection  to  such  a  course  on  principle,  and  it  would 
be  a  grievous  injustice  to  a  prisoner,  if,  when  evidence  was  adduced 
against  him,  whether  it  proceeded  from  a  co-defendant,  or  from  the 
prosecution,  his  counsel  had  no  opportunity  afforded  him  of 
explaining  it,  either  by  cross-examination  or  hj  comment. 

Parry  submitted  that  there  was  no  authority  for  allowing  this 
course  to  be  taken,  and  it  would  subject  the  prisoner  for  whom  he 
appeared,  to  the  disadvantage  of  having  his  case  attacked,  not 
only  by  the  counsel  for  the  prosecution,  but  by  that  of  his  fellow 
prisoner. 

^  WooUM^  for  the  prosecution,  would  leave  the  matter  to  the  court 
without  observation. 

Mr.  Commissioner  Gurnet  retired  to  consult  Mr.  Justice 
CresBwell  and  Mr.  Justice  Williams  in  the  adjoining  court,  and  on 
bis  return  said : — 

Both  the  learned  judges  think  as  I  do,  that  Mr.  Ballantine 
should  be  allowed  not  only  to  cross-examine  Mr.  Parrjr's  witnesses, 
but  again  to  address  the  jury.  The  proper  course  will  be  for  Mr. 
Ballantine  to  cross-examine  first,  Mr.  Woollett  will  then  cross- 
examine  on  the  part  of  the  prosecution,  and  Mr.  Parry  may 
re-examine.  At  the  close  of  the  evidence,  Mr.  Ballantine  will 
address  the  jury  confining  himself  strictly  to  the  evidence  adduced 
on  the  part  of  May,  and  Mr.  Woollett  will  then  reply  generaUy. 

BiAh  Guilty. 
Woollett  for  the  prosecution. 
Ballantine  for  the  prisoner  Woods. 
Parry  for  the  prisoner  May. 


Bbo. 

Woods  AND 
Mat. 

1858 


Trial— Evi- 


TOL.  VI. 
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COURT  OF  CRIMINAL  APPEAL. 

November  12,  1853. 

(Before  Jervis,  C.  J.,  Pollock,  C.  B.,  Parke,  B., 
CoLERii>GE,  J.,  and  Williams,  J. 

Reg.  v.  Vodden.  (a) 

Mistake  of  foreman  in  delivering  verdict  of  jury. 

Upon  the  trial  of  an  indictment^  one  of  the  jurors^  by  mistake,  delivered 
a  verdict  of  "  not  guilty,**  which  was  heard  and  taken  down  by  the 
chairman  and  the  clerk  of  the  peace.  The  prisoner  was  discharged 
out  of  the  dock,  but  other  jurymen  immediately  called  attention  to  the 
mistake,  and  the  prisoner  was  brought  back. 

Held  that  the  right  verdict  might  then  be  taken, 

THE  prisoner  was  tried  for  larceny  at  the  Glamorganshire  Quar- 
ter Sessions,  1853,  when  the  following  case  was  reserved: — 

Owen  Hughes,  one  of  the  jurors,  delivered  a  verdict  of  not  guilty, 
which  was  entered  by  the  clerk  of  the  peace  on  his  minutes,  from 
which  the  record  is  made  up,  and  also  by  the  chairman,  who  heard 
the  words  "  not  guilty,**  on  his  note  book.  Prisoner  being  thereon 
discharged  out  of  the  dock,  others  of  the  jury  interfering,  said,  the 
verdict  was  "guilty."  Then  the  prisoner  being  brought  back  into 
the  dock,  the  chairman  asked  the  jury  what  the  verdict  was  ?  All 
the  twelve  jurors  answered  that  it  was  ^'guilty,"  and  that  they 
had  been  unanimous;  the  chairman  then  asked  Owen  Hughes  why 
he  had  said  "  not  guilty  ? "  to  which  he  replied  that  be  had  said 
"  guilty ; "  the  chairman  then  directed  a  veraict  of  *•  guilty  "  to  be 
recorded. 

Giffardy  for  the  prisoner. — The  wrong  verdict  is  now  on  the 
record  of  the  court 

Parke,  B. — On  the  contrary,  a  wrong  verdict  was  taken  in  the 
first  instance,  and  corrected  on  the  spot. 

Pollock,  C.  B. — The  old  form  was  for  the  clerk  to  say  "hearken 
to  your  verdict  while  the  court  records  it,"  &c.,  which  afforded  an 
opportunity  of  correcting  a  mistake. 

Parke,  B. — This  shows  the  importance  of  adhering  to  the  old 
forms. 

Giffard. — Some  interval  ought  to  be  fixed  within  which  a 
correction  may  be  made. 

Pollock,  C.  B. — We  cannot  fix  any— We  say  only  that  the 
interval  in  this  case  was  not  too  long ;  we  are  all  agreed  that  what 
took  place  was  quite  right;  it  is  what  constantly  occurs  in  the 
ordinary  transactions  of  life, — a  mistake  was  corrected  within  a 
reasonable  time,  and  on  the  very  occasion  on  which  it  was  made. 

Conviction  offinned. 

(a)  Bepcrtod  I7  A.  Bittlbstoii,  Esq.,  Barrister-At-Ltw. 
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COURT  OF  CRIMINAL  APPEAL. 

November  12,  1853. 

(Before  Jervis,  C.  J.,  Pollock,  C.  B.,  Parke,  B., 
Coleridge,  J.,  Platt,  B.,  and  Williams,  J. 

Reg.  v.  Reason,  (a) 

Larceny  of  letters — What  an  emphymefU  under  the  Pbst  Office — 
7  Will.  4  ^l  Victc.  36,  M.  26,  47. 

A  letter  carrier,  whose  duty  was  ended  when  he  had  delivered  tlie  bays  to 
the  postmaster  at  F,,  stole  a  letter  containiny  a  shUliny,  after  he  had 
delivered  the  bays  but  whilst  he  was  assistiny  at  the  postmaster's 
request  in  sortiny  the  letters. 

Heldj  that  he  was  at  the  time  of  the  larceny  a  person  employed  under  the 
post-office,  within  the  meaniny  of  the  1  Will.  A  S^  \  Vict.  c.  36. 

THE  following  case  was  reserved  by  Platt,  B. : — 
At  the  last  assizes  holden  at  Cardiff,  William  Reason  was 
indicted  under  the  1  Vict.  c.  36,  s.  26,  for  stealing  a  post  letter  con- 
taining money.  The  indictment  contained  also  a  count  for  simple 
larceny.  The  jury  found  him  guilty.  From  the  month  of  November 
1852,  until  and  upon  the  day  of  committing  the  offence,  William 
Reason  was  employed  under  the  post-oflSce  as  a  carrier  of  letters 
from  Cwm  Avon  to  Payback,  in  Glamorganshire.  The  letters  were 
delivered  to  him  in  a  sealed  bag,  which  it  was  his  duty  to  deliver 
as  he  received  it  to  the  postmaster  at  Payback,  and  on  such 
delivery  to  the  Payback  postmaster,  the  performance  of  the  duty 
of  his  employment  was  complete. 

On  the  morning  of  the  day  on  which  the  offenoe  was  committed, 
he  brought  from  Cwm  Avon  the  sealed  bag  containing  letters,  and 
delivered  it  safely  at  the  Payback  post-oflSce  to  the  Payback  post- 
master, whose  duty  it  was  to  sort  the  letters  in  time  to  make  up 
the  bags  for  the  mail  passing  through  that  town. 

The  prisoner  Reason,  on  being  requested  by  the  Payback  post- 
master to  assist  in  the  sorting  of  the  letters  consented  to  do  so, 
and  while  he  was  proceeding  m  the  assortment,  contrived  to  steal 
one  of  the  letters.     That  letter  contained  a  shilling. 

Giffardy  the  prisoner's  counsel,  submitted,  that  upon  these  facts 
the  offence  did  not  fall  within  the  26th  section  of  the  act,  as  the 
sorting  formed  no  part  of  the  prisoner's  employment  under  the 
post-office,  but  that  the  assistance  he  had  consented  to  render  in 
sorting  the  letters  was  merely  gratuitous,  and  rendered  to  the 
postmaster  for  his  personal  accommodation  only. 

(a)  Beportad  bj  A.  Bittlebton,  Esq.,  Banister-at-LAw. 
Q  2 
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EvanSf  on  the  part  of  the  prosecution,  contended  that  the  facts 
broaght  the  offence  within  the  26th  section  as  interpreted  by 
the  47th. 

Having  doubts  upon  the  subject,  1  postponed  the  judgment 

until  the  next  assizes,  in  order  that  the  prisoner  might  have  the 

k^r^-^^^osf-  benefit  of  the  question  thus  raised  being  considered  and  decided 

meat  under    by  Her  Majesty's  Judges,  and  of  their  directing  upon  which  of  the 

two  counts  the  verdict  should  stand. 

The  Stat  7  Will  4  &  1  Vict,  c  3fi,  s.  26,  enacts  that  every 
person  employed  under  the  post-office,  who  shall  steal,  or  shall  for 
any  purpose  whatever  embezzle,  secrete,  or  destroy  a  post  letter, 
shall  be  guilty  of  felony ;  and  if  any  such  post  letter  so  stolen  or 
embezzled,  secreted,  or  destroyed,  shall  contain  therein  any  chattel 
or  money  whatsoever,  or  any  valuable  security,  every  such  offender 
shall  be  transported  beyond  the  seas  for  life.  The  47th  section, 
which  is  the  interpretation  clause,  enacts,  that  the  ezpressioD 
**  person  employed  by  or  under  the  post-office,"  shall  indude  every 
person  employed  in  any  business  of  the  post-office,  according  to 
the  interpretation  given  to  **  officer  of  the  post-office,"  and  the 
expression  *^  officer  of  the  post-office,*'  is  declared  to  include  the 
Postmaster-General,  and  every  deputy-postmaster,  agent,  officer, 
clerk,  letter-carrier,  guard,  post-boy,  nder,  or  any  other  person 
employed  in  any  business  of  the  post-office,  whether  employed  by 
the  Postmaster  General,  or  by  any  person  under  him,  or  on  behalf 
of  the  post-office. 

Giffardy  for  the  prisoner. — There  must  be  a  limitation  of  some 
kind^  upon  the  extreme  generality  of  the  words  of  the  act  of 
Parliament ;  and  it  is  submitted  tmtt  in  order  to  bring  a  person 
within  the  intention  of  the  statute,  he  must,  at  the  time  of  the 
offence  committed,  be  in  the  discharge  of  some  authorized  official 
employment,  affording  him  the  means  of  committing  it.  The 
highly  penal  character  of  the  enactment  leads  to  the  supposition 
that  it  was  meant  to  apply  only  to  cases  in  which  the  regularly 
appointed  servants  of  the  post-office  abused  the  spediu  trust 
reposed  in  them,  and  availed  themselves  of  the  facilities  afforded 
by  their  office  for  committing  offences.  In  K  v.  Glass  (I  Den. 
C.  C.  215,  2  Car.  &  K.  395),  it  appeared  that  the  prisoner  was  a 
letter  carrier  between  Westbury  and  Great  Chevril,  and  that  with 
the  letters  which  it  was  his  duty  to  carry  from  Great  Chevril  to 
Westbury,  he  also  received  from  the  postmaster  two  envelopes, 
each  containing  a  5Z.  note,  with  which  he  was  desired  to  procure 
two  money  orders  at  Westbury,  to  be  forwarded  in  the  envelopes. 
The  jury  having  found  that  he  had  no  intention  of  stealing  the 
notes  when  he  received  them  at  Great  Chevril,  the  judges  held  a 
conviction  for  larceny  wrong;  which  shews  clearly  that  they  must 
have  held  in  that  case  that  he  was  not,  as  regarded  those  envelopes, 
a  person  employed  under  the  post-office  within  the  meaning  of  this 
act  of  Parliament. 

Coleridge,  J. — But  in  that  case  it  was  expressly  found,  that 
<*it  was  no  part  of  the  duty  of  the  postmaster  at  Great  Chevril  to 
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procure  money  orders  (rom  Westbury,  or  to  forward  instructions       Eeo. 
to  the  postmistress  at  Westbury  respecting  them."  ^' 

Pollock,  C.  B. — ^In  this  case  it  was  part  of  the  duty  of  the        ^^'' 
postmaster  at  Fayback  to  sort  the  letters.  185S. 

CoLEBiDGE,  J. — k  often  happens  that  the  postmaster  requires       . 

assistance  for  that  purpose;  and  has  it  ever  been  questioned  that  the  ^^tter^nq^ 
wife  or  the  son  of  the  postmaster  assisting  him  in  that  duty  would    mau  under 
be  responsible  as  persons  employed  under  the  post-office.  pott-office. 

Giffiird.—Ia  A  v.  MUner  and  R.  v.  Simpson  (4  Cox  C.  C.  275) 
the  prisoners  ^ere  chemists'  assistants,  who  occasionally  assisted  in 
making  up  the  bags:  and  both  Cresswell,  J.,  and  Fatteson,  J., 
doubted  whether  tney  could  be  considered  in  the  employment  of 
the  post-office,  until  it  was  proved  that  they  had  taken  the  oath 
usually  required  to  be  taken  jby  persons  so  employed. 

Pabkb,  B. — The  point  which  is  made  here,  did  not  arise  in 
those  eases. 

Jeryis,  C.  J. — The  only  difficulty  arises  from  the  very  large- 
ness of  the  definition;  but  that  may  be  intentional  It  is  said  that 
an  information  will  lie  in  the  Exchequer  against  a  brewer  who  may 
have  Cayenne  pepper  on  his  table,  and  in  these  matters  the  object 
is  to  make  the  law  extensive  enough  to  prevent  fraud,  leaving  the 
administration  of  it  to  the  discretion  of  the  proper  officers. 

Giffard, — If  this  prisoner  is  to  be  considered  as  a  person  who 
was  employed  under  the  post-office  at  the  time  when  he  took  the 
letter  in  question,  any  casual  bystander  might  also  be  brought 
by  the  same  rule  under  these  severe  penalties.  It  is  impossible  to 
know  where  to  draw  the  line,  if  you  do  not  stop  with  legitimate 
official  responsibility. 

Pollock,  C.  B. — Why  should  you  be  able  to  draw  it  any 
where,  except  where  the  statute  draws  it.  I  believe  we  are  all 
clearly  of  opinion,  that  this  person  fell  within  the  definition  of 
"employed  under  the  post-office."  He  is  certainly  within  the 
exact  terms  of  it,  for  he  was  employed  by  the  postmaster  who  was 
employed  by  the  Fostmaster  Genend. 

Jebvis,  C.  J. — After  the  doubts  which  were  expressed  in  R.  v. 
MUner  and  J3.  v.  Simpson,  it  is  well  that  this  case  should  have  been 
reserved;  because  by  this  decision  the  question  will  be  finally 
settled.  None  of  us  entertain  any  doubt  that  the  prisoner  was  a 
person  employed  under  the  post-office,  so  as  to  bring  the  case 
within  the  operation  of  sect  26. 

Conviction  affirmed. 


230  CBDUKAL  LAW  GASES. 


COURT  OF  CRIMINAL  APPEAL. 

November  12, 1853. 

(Before  Jervis,  C.  J.,  Pollock,  C.  B.,  Pabke,  B., 
CoLEBiDGE,  J.,  and  Williams,  J.)# 

Reg.  v.  Kezia  Shelling,  (a) 

Forgery — Order  for  payment  of  money — Evidence  to  supply  absence  of 
a  direction— Stat  11  Geo.  4  ^  1  WUl  4,  c.  QQ. 

An  indictment  for  forging  an  order  for  the  payment  of  money ^  is  sup- 
ported  by  proof  of  a  forged  document^  containing  the  wofds  '*  Sirs, 
please  to  pay"  ^c,  which,  though  not  addressed  to  any  one,  was  proved 
to  have  been  presented  to  the  bankers  of  the  party  whose  signature  was 
forged,  with  a  representation  that  it  was  intended  for  them. 

THE  following  case  was  reserved  by  Jervis,  C.  J. : — 
On  the  30th  of  March  last,  the  prisoner  called  at  the  bank 
of  the  Messrs.  Alexander,  at  Hadlei^h,  where  Mr.  Ramsay,  a 
farmer,  at  Holton,  kept  an  account,  and  said  that  she  had  called 
for  800Z.  which  she  had  deposited  with  Mr.  Ramsay ;  that  Mr. 
Ramsay  had  told  her  she  might  have  it  if  she  called,  but  that  she 
did  not  know  whether  it  was  in  her  name  or  his.  The  clerk  told 
her  he  could  not  pay  her  without  an  order,  to  which  she  replied, 
that  Mr.  Ramsay  had  said  an  order  would  not  be  necessarv^  and 
went  away.  Upon  the  next  day,  she  came  again  to  the  bank,  and 
handed  to  the  cashier  a  forged  paper,  of  which  the  following  is  a 
copy : — 

Holton,  March  31,  1853. 

Sirs, — Pleas  to  pay  the  Bearis,  Mrs.  Smart,  the  sum  of  eight 
hundred  &  50,  4Z.  ten  shillings,  for  me.  James  Rahsat. 

This  paper  was  folded  in  the  shape  of  a  letter,  addressed  outside, 
*^  Mrs.  Smart*'  The  cashier  asked-  the  prisoner  if  her  name  was 
Smart.  She  said,  yes.  He  then  asked  her  if  she  had  seen  Mr. 
Ramsay  write  the  order.  She  said,  no ;  he  had  handed  it  to  her. 
The  cashier  did  not  pay  the  money  mentioned  in  the  paper.  Upon 
cross-examination,  he  said,  that  if  he  had  seen  Mr.  Ramsay  write 
it,  or  had  known  that  it  was  his  writing,  he  should  have  treated  it 
as  an  order,  and  have  paid  the  money,  although  it  was  not  ad- 
dressed to  Messrs.  Alexander.  Mr.  Ramsay  proved  that  the  paper 
was  a  foi^ery,  and  the  prisoner  having  been  convicted,  I  reserved 
the  question,  whether  the  paper  above  set  forth  was,  under  the 
circumstances,  an  order  for  the  payment  of  money  within  the 
statute. 

(a)  Beported  by  A.  Bittxjb6ton,  Esq.,  Bormter-at-Law. 
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Dcuentj  for  the  prisoner. — This  instrument  wants  one  of  the  in<-       B«k 
gredients  necessary  to  constitute  an  order  for  the  'payment  of  money     „    ^' 
within  the  meaning  of  the  stat  11  Geo.  4  &  1  Will.  4,  c  66,  s.  3.     ^^''^^ 
The  three  things  required  are,  a  drawer,  a  payee,  and  a  person  to        1853. 
whom  the  order  is  addressed ;  but  here  the  supposed  order  is  not     j^ 
addressed  to  any  one.  Onfelv^!?^ 

Pollock,  C.  B. — Is  that  always  necessary?  If  I  give  my  mau  of  money. 
bankers  instrnction  to  pay  A.  B.  a  sum  of  money,  and  I  after- 
wards send  him  with  a  written  order  for  the  payment  of  that 
sum  to  him,  is  that  less  an  order  for  the  payment  of  money  because 
not  addressed  to  any  body  ?  In  Carney* s  case  (1  Moo.  C.  C.  351), 
a  request  for  the  delivery  of  goods  was  not  addressed  to  any  one, 
but  the  fact  for  whom  it  was  intended  was  supplied  by  evidence. 

Dasent — ^That  depended  upon  a  previous  course  of  dealing,  a 
practice  of  obeying  instruments  in  the  same  form  ;  and  so  it  was 
in  IL  V.  Sogers  (9  u.  &  P.  41),  where  the  ground  taken  was,  that 
if  the  instrument  had  been  genuine,  it  would  have  been  an  autho- 
rity to  a  certain  person  to  pay  the  amount. 

Pabke,  B. — iJoes  not  the  delivery  to  the  cashier  supply  by 
evidence  the  omission  of  a  particular  address  on  the  face  of  the 
order? 

Dasent.— B.  v.  CUnch  (2  East  P.'C.  938;  1  Leach,  540),  is  in  Argument. 
point.  It  was  there  held,  that  a  forged  order  for  the  delivery  of 
goods  was  not  within  the  stat.  7  Geo.  2,  c.  22,  unless  it  were 
directed  to  the  person  who  had  the  goods ;  and  that  is  reasonable ; 
because  there  can  be  no  obligation  on  any  one  to  obey  such  an 
order,  nor  would  such  a  document  alone  warrant  any  one  in 
obeying  it 

Jebyis,  C.  J. — JB.  V.  Carney  (1  Moo.  C.  C.  351),  is  a  decision 
the  other  way.  The  request  in  that  case  was  not  addressed  to  any 
one.  Would  not  the  instrument  in  this  case  have  been  a  voucher 
for  the  bankers,  if  it  had  been  genuine,  and  they  had  paid  it  ? 

Dasent. — It  is  submitted  that  it  would  not ;  because,  if  it  would 
have  been  a  good  voucher  for  the  Messrs.  Alexander,  it  would 
have  been  an  equally  good  voucher  for  anybody  else  who  chose  to 
pay  it,  and  had  money  of  Mr.  Bamsay's  in  their  hands. 

Pollock,  C.  B. — If  the  evidence  shows  for  whom  it  was  in- 
tended, that  is  enough. 

Jebyis,  C.  J. — The  distinction  between  this  case  and  B.  v.- 
Clinch  is,  that  there  the  question  arose  upon  the  indictment ;  here 
it  arises  upon  the  evidence.  The  instrument  must  appear  to  be  an 
order ;  and  in  B.  v.  CUnchy  it  did  not  appear  to  be  so  upon  the  face 
of  the  indictment.  Here  the  evidence  shows  it  to  be  so.  An 
instrument  which  does  not  appear  upon  the  face  of  it  to  be  an  order, 
or  request,  may  be  explained  to  be  so  by  averment  and  evidence, 
as  was  held  in  B.  v.  CuUen  (1  Moo.  C.  C.  300.) 

Do^eTi^.-^— There  the  instrument  was  not  addressed  to  any  one ; 
and  the  judges  held  it  to  be  neither  order  or  request,  there  being 
no  explanation  of  the  instrument  Here  there  was  no  evidence  to 
explain  the  instrument  beyond  the  evidence  of  the  uttering.     The 
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Sso.       case  of  B.  y.  Bavenscroft  (R  &  R  G.  C.  161)^  is  also  on  authority 

^^         for  the  prisoner.    In  that  case  the  instrument  was,  **  Please  to  pay 

^fff***'     the  bearer  on  demand  15L  f  signed  by  the  prisoner  in  his  own 

1853.       name,  but  not  addressed  to  any  one.     When  that  instrument  was 

uttered,  the  following  words  and  signature  had  been  foiled  upon 

OrderjSrpoif-  i*>  "payable  at  Messrs.  Masterman  &  Co.,  White  Hart  Court — 
mva  (ifmane^.  Wm.  Mclnchary."     Wm.  Mclnchary  kept  cash  at  Masterman's, 
but  it  was  not  proved  that  Messrs.  Masterman  were^bankers;  and 
nine  judges  held,  that  this  was  not  an  order  forpayment  of  money* 

WorUedge^  for  the  Crown. — Upon  the  evidence  in  this  case,  the 
instrument  uttered  is  shown  to  be  an  order  for  the  payment  of 
money.  It  answers  the  test  suggested  bv  Jervis,  C.  J.,  in  iZ.  v. 
Dawson  (2  Den.  75.)  If  the  document  nad  been  genuine,  and 
payment  made  under  it,  it  would  have  afforded  a  defence  to  an 
action. 

Williams,  J. — The  instrument  in  Datoson^s  ctue  bore  an  ad- 
dress ;  but  suppose  the  present  instrument  were  presented  to  a 
wrong  party,  would  it  justify  a  payment  by  him? 

Warlledge, — It  would,  at  all  events,  be  an  authority  to  the  party 
for  whom  it  was  intended.  In  Reg.  v.  Pulbrook  (9  Car.  &  P.*  375, 
Lord  Denman  held  an  instrument  in  the  following  form,  not  aa* 
dressed  to  any  one,  to  be  a  request  for  the  delivery  of  good^^  within 
Aiigoment  the  Statute: — ^*^  Aug.  3,  1839.  One  16  in.  helmet  scoop,  &c. — 
Jas.  Hay  ward."  Camey*s  case  is  to  the  same  effect ;  and  ooth  are 
subsequent  to  JB.  v.  Clinch.  The  latter,  however,  is  distinguish- 
able upon  the  ground  pointed  out  by  Jervis,  C.  J. 

Williams,  J. — JB.  v.  Carney  and  R.  v.  Pulbrook^  were  cases  of 
requests,  not  orders ;  and  there  is  this  difference  between  them, 
that  an  order  imports  that  the  person  to  whom  it  is  addressed 
is  bound  to  obey  it.  Here  the  instrument  itself  does  not  order 
anybody. 

fVorUedge.— In  R.  v.  Vivian  (1  Car.  &  K.  719),  the  document 
was  addressed  to  the  bankers'  clerk,  and  the  signature  forged  was 
that  of  the  foreman  to  the  man  who  kept  the  account ;  and  the 
judges  held  that  the  instrument  was  a  warrant  for  the  payment  of 
money.  Coleridge,  J.,  in  pronouncing  the  judgment,  said :  **  any 
instrument  for  payment  under  which,  if  genuine,  the  payer  may 
recover  the  amount  against  the  party  signing  it,  may  properly  be 
considered  a  warrant  for  the  payment  of  money,  and  it  is  equally 
this,  whatever  be  the  state  of  the  account  between  the  parties, 
and  whether  the  party  signing  it  has,  at  the  time,  funds  in  the 
hands  of  the  party  to  whom  it  is  addressed  or  not.''  If  Mr.  Bamsay 
had  two  bankers,  this  instrument  would  warrant  either  in  paying, 
and  in  its  terms  it  imports  an  order  upon  some  one*  The  statute 
does  not  re<juire  that  the  instrument  should  be  addressed  to  any 
one,  and  it  is  enough,  if  the  evidence  shows  upon  whom  the  order 
was  in  fact  made.  Upon  an  indictment  for  uttering  a  forged 
acceptance  on  a  bill  of  exchange,  it  was  held  in  R.  v.  Hawhes 
(2  Moo.  C.  C  60),  that  though  no  person  was  named  in  the  bill  as 
drawee,  the  indictment  might  be  sustained. 
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Dasent,  in  reply. — The  cases  cited  relate  to  requests^  which       Bmo. 
differ  from  orders  in  this,  that  the  latter  must  have  reference  to    ^     ^' 
some  person  who  is  compellable  to  pay.  Sonata. 

Jebtis,  C.  J. — This  conviction  must  be  affirmed.   Even  if  there        isss. 

was  a  conflict  of  authorities  (which,  in  my  opinion,  there  is  not),        ^ 

we  should  be  bound  by  the  recent  cases  respecting  requests.  But,  o^^^'^ 
in  truth,  with  a  single  exception,  the  cases  are  identical.  The  mmu<ifmtme^. 
only  difference  between  an  order  and  a  request  is,  that  a  request 
purports  to  be  made  without  authority  to  command ;  an  order  with 
such  authority ;  and  it  is  admitted  that  this  paper,  if  addressed  to 
Messrs.  Alexander,  would  have  been  an  order.  The  question 
therefore  is,  whether  the  absence  of  those  words  prevents  it  from 
being  an  order?  I  think  that  the  cases  show  those  words  not  to 
be  necessary.  The  statute  relates  to  orders,  receipts,  and  requests, 
and,  with  a  single  exception,  the  cases  show  that  these  writings 
are  subject  to  the  same  rules.  Writing  a  name  at  the  foot  of  a 
bill  may  be  the  forgery  of  a  receipt,  but  it  is  not  necessarily  so ; 
and  in  such  a  case  evidence  is  necessary  to  explain  that  the  sig- 
nature amounts  to  a  receipt.  So  a  written  request,  if  not  addressed 
to  any  one,  may  not  be  a  request  within  the  statute,  but  the  con- 
duct of  the  party  may  be  used  to  show  that  he  intended  it  as  a 
request  to  a  particular  person.  In  jB.  v.  CuUen^  it  was  held  that  Judgment 
a  request  need  not  be  directed  to  anyone;  and  so  in  Camev's 
case.  In  R,  v.  Pulbrook^  the  previous  decisions  were  followed  by 
all  the  judges.  Then,  does  the  case  of  jB.  v.  Clinch  differ  from 
these  ?  I  think  clearly  not.  As  the  law  stood  at  that  time,  it  was 
necessary  to  show  by  averment,  on  the  face  of  the  indictment,  that 
the  order  was  addressed  to  some  one;  because  the  instrument 
could  not  be  an  order  unless  made  on  somebody ;  but  now,  by  a 
recent  statute  (2  &  3  Will.  4,  c.  123,  s.  3),  the  instrument  may  be 
described  in  the  same  manner  as  in  an  indictment  for  larceny  of 
it; (a)  and  the  effect  of  the  statute  is  to  make  that  a  sufficient 
description  which  gives  to  the  instrument  the  character  which  the 
evidence  shows  it  to  bear.  In  R.  v.  Clinch^  it  was  not  averred,, 
and  it  was  not  proved  that  the  order  was  made  on  any  one.  Here 
also  it  is  not  averred ;  but  the  statute  has  rendered  that  imma- 
terial, and  the  proof  may  supply  it.  Suppose  that  the  word 
*' Sirs"  upon  these  cheques  always  meant  '^Messrs.  Alexander," 
would  not  that  order  do?  It  would,  when  that  meaning  of  '*  Sirs" 
was  explained.  In  R.  v.  Clinch^  the  indictment  was  for  forging  an 
order  for  thei  delivery  of  ^oods ;  and  the  words  of  the  instrument 
were  words  of  request  omy, — "  please  to  send."  Here  the  lan- 
guage is  ''please  to  pay,"  which  imports  an  order;  and  for  the 
present  purpose  there  seems  to  me  to  be  a  material  difference  * 
between  the  two.     When,  therefore,  the  cases  are  closely  exa- 

(a)  Bj  stot  14  &  15  Vict  c  100,  b.  5,  it  is  enacted  that  **  id  anj  indiotment  for  fbrgiug, 
uttering,  stealing,  embezzling,  destroying  or  concealing,  or  for  obtaining,  bj  false  pretences,  any 
instrument,  it  ^hall  be  sufficient  to  describe  such  instrument  bj  any  name  or  designation  by 
which  the  same  may  be  usually  known,  or  by  the  purport  thereof,  without  setting  out  any 
oopy  or  fiio-fimile  thereof,  or  otherwifle  describbg  the  same,  or  the  T»lae  thereof.'* 
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Beo.        mined^  it  appears  to  me  that  they  do  not  conflict;  and  that  in 

»•  order  to  constitute  an  order  for  the  payment  of  money  within  the 

NKLLiyp.    meaning  of  the  statute,  the  instrument  must  either  appear,  upon 

1853.        the  face  of  it,  to  be  addressed  to  some  one.  or  must  be  explained 

by  the  evidence  to  have  been,  in  fact,  made  upon  some  one. 

Oi^^^f^^^,  Pollock,  C.  B. — I  am  of  the  same  opinion.  No  doubt,  if  the 
meni.  of  money,  cases  were  conflicting,  we  should  be  bound  by  the  latest ;  but,  in 
my  6pinion,  there  is  no  conflict,  of  authority  upon  this  question ; 
and,  looking  at  it  upon  principle,  I  cannot  entertain  any  doubt 
that  this  is  an  order.  Suppose  the  prisoner's  representation  to  iiave 
been  true,  and  the  instrument  genuine,  is  it  not  such  an  order  as, 
if  paid,  would  have  discharged  the  banker  ?  I  think  it  is ;  and  that 
the  circumstances  proved  supply  the  want  of  a  formal  direction  on 
the  face  of  it.  If  Mr.  Bamsay  had,  in  fact,  sent  the  prisoner  to  the. 
bank ;  and  she,  having  been  told  that  they  would  not  pay  her 
without  an  order,  had  obtained  one  from  him,  and  come  back  the 
next  day  with  this  genuine  document,  it  would  then  have  been  a 
good  order;  so  it  is  now  a  sufficient  form  of  order  to  satisfy  the 
statute.  It  is  addressed  '^  Sirs,"  and  delivered  by  the  prisoner  to 
the  person  for  whom  she  represents  it  was  intended ;  and  therefore 
I  say  that,  according  to  the  intention  of  the  statute,  the  plain 
meaning  of  words,  and  the  nature  of  the  whole  transaction,  it  is  an 
order  for  the  payment  of  money. 
Judgment.  Parke,  B. — I  entirely  concur  in  the  judgment  of  the  court. 

This  instrument,  on  the  face  of  it,  purports  to  be  an  order  for  the 
payment  of  money ;  and  I  am  not  at  all  satisfied  that  an  order  for 
the  payment  of  money  requires  any  more  than  a  request  that  the 
name  of  the  party  addressed  should  appear  upon  iJie  face  of  it. 
In  some  cases,  a  person  to  whom  the  onier  is  addressed  must  be 
shown ;  and  in  ail  it  must  be  shown  that  there  was  an  intent  to 
defraud ;  but  this  instrument  being  in  the  form  *^  please  to  pay " 
money,  I  am  not  satisfied  that  there  is  not  enough  on  the  face  of 
it  to  make  it  an  order,  without  showing  who  was  meant.  Even 
if  that  is  not  so,  I  agree  that  the  case  is  governed  by  those 
relating  to  ^*  requests,"  and  that  R.  v.  CUnch  has  been  properly 
distinguished. 

CoLEBiDGE,  J. — ^I  also  am  of  opinion  that  this  is,  at  all  events, 
such  an  instrument  as  may  be  explained  by  evidence  to  be  an 
order  for  the  payment  of  money ;  and  that  bemg  so,  it  is  unneces- 
sary now  to  express  any  opinion  upon  the  point  suggested  by  my 
brother  Parke,  that  this  is,  on  the  face  of  it  even,  and  without 
explanation,  an  order  for  the  payment  of  money ;  because^  as- 
suming it  to  be  necessary,  in  order  to  constitute  an  order,  that 
there  should  be  some  person  to  whom  it  is  addressed,  the  cases 
have  established  (without  any  conflict^  as  I  think),  that  the  name 
of  that  person  need  not  appear  on  the  instrument,  but  may  be 
supplied  by  the  evidence. 

Williams,  J. — The  doubts  which  I  have  felt  in  the  course  of 
the  argument  as  to  the  distinction  attempted  to  be  drawn  between 
this  case  and  R.  v.  Clinch^  have  not  been  removed,  and  I  have  the 
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miflfortniie  to  differ  from  the  rest  of  the  court  in  still  thinking        Sbo. 
that  that  case  is  an  authority  in  point.     I  cannot  bring  myself  to     ^JH^^^^ 

think,  that  in  that  case  the  judges  meant  to  lay  down  that  an        

order  need  not  be  addressed  to  the  party  who  is  to  obey  it.     The        isss. 
subsequent  cases,  however,  of  R.  v.  Carney^  and  R.  v.  Pulbrook,    ^^ 
have  decided  that  a  request  need  not  specify  who  is  the  party  or^krfir^- 
requested;  and  although  I  thought  at  first  that  the  case  of  Bxammtofmrnie^, 
order  might  be  distinguished  from  that  of  a  request,  I  do  not  retain 
that  opinion ;   and  I  agree  that  the  principle  to  be  extracted  from 
those  later  cases  must  govern  this,     tlpon  that  ground,  therefore, 
I  think  that  this  conviction  is  right. 

Conviction  (xffirmed^ 


COURT  OF  CRIMINAL  APPEAL. 

November  19,  1853. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Coleeidge,  J.,  Platt,  B., 
and  Williams,  J.) 

Reg.  v.  Stone,  (a) 

Perjury — Affidavit  sworn  before  a  Master  Extraordinary — Proceedings 
in  the  Admiralty  Court, 

A  Master  Extraordinary  of  the  Court  of  Chancery  has  no  authority  to 
administer  an  oath  and  take  an  affidavit  to  be  used  in  a  suit  in  the 
Admiralty  Court,  although  the  practice  of  that  court  is  to  receive 
affidavits  so  sworn ;  and  the  offence  of  perjury  cannot  be  committed  in 
an  affidavit  so  taken,  but  to  make  ^uch  an  affidavit  falsely  with  a  view 
to  its  being  used  in  the  Admiralty  Court,  would  be  a  misdemeanor  at 
common  law. 

THE  following  case  was  stated  by  Erie,  J. : — 
At  the  York  Summer  Assizes,  1853,  the  prisoner  was  found 
guilty  of  perjury  in  an  affidavit  used  in  the  Court  of  Admiralty, 
m  a  suit  for  salvage;  the  affidavit  was  sworn  before  a  Master  Extra- 
ordinary in  Chancery,  and  upon  objection  that  this  officer  had  no 
authority  to  take  an  affidavit  to  be  used  in  the  Court  of  Admiralty 

(a)  Reported  bj  A.  Bittlkoton,  Esq.,  BarriBter-at-Law. 
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Bbo.        evidence  was  adduced  that  the  practice  of  the  Court  of  Admiralty 
«*'•         had  been  to  receive  aflSdavits  so  sworn,  &c.  (1  W.  Bobins  Ad.  Rep. 
«Toi«.       ^^^^  TheRmard,  Hogg;  6  &  7  Vict.  c.  82  were  cited.)    The 
1S53.       prisoner  was  admitted  to  bail^  and  the  question  for  the  decision  of 
p":  the  court  is,  whether  this  conviction  is  valid? 

jl^dl^m        CroBSy  for  the  prisoner. — This  conviction  is  wrong ;  the  oath  was 
AMraUy  stdt  administered  to  the  prisoner  by  a  person  who  had  no  jurisdiction 
*^cl^^  to  administer  it :  for  a  Master  Extraordinary  of  the  Court  of  Chan- 
^^^'  eery  as  such,  has  no  authority  to  take  an  affidavit  to  be  used  in 
the  Court  of  Admiralty.     Masters  Extraordinary  are  appointed  by 
virtue  of  the  general  jurisdiction  of  the  Lord   Chancellor;  by 
order,  and  not  by  commission;  they  differ  from  the  ordinary  Mas- 
ters of  the  Court,  who  appear  to  have  existed  as  long  as  the  Court 
itself,  but  Extraordinary  Masters  were  appointed  in  Sir  Christopher. 
Hatton's  time,  for  the  purpose  of  taking  oaths  at  a  distance  from 
London;  at  first  the  hmit  was  three  mUes,  but  it  was  aflterwards 
extended  to  twenty  miles.     With  regard  to  the  practice  of  the 
Court  of  Admiralty  in  receiving  these  affidavits,  upon  whatever 
ground  that  practice  rests,  it  cannot  have  the  effect  of  conferring 
on  the  Master  a  jurisdiction  to  administer  an  oath,  which  otherwise 
he  would  not  possess.    (He  was  stopped.) 
^'K™*'"*'  Perronet  Thompson,  for  the  Crown. — The  practice  of  the  Ad- 

miralty Court  is  material  in  this  point  of  view — that  it  does  in  effect 
render  the  Masters  Extraordinary  officers  of  the  Court  of  Admiralty 
for  the  purpose  of  taking  affidavits. 

Pabkb,B. — How  can  it  affect  the  question  of  jurisdiction,  upon 
which  the  offence  of  peijury  depends?  It  mav  have  the  effect  of 
rendering  any  one  who  is  aware  of  it  guilty  of  a  misdemeanor,  if 
he  makes  a  false  statement  with  a  view  to  its  being  used  before  that 
court ;  but  that  is  a  different  offence. 

*P.  Thompson, — It  is  clearly  considered  in  the  Admiralty  Court 
that  the  Masters  Extraordinary  have  jurisdiction,  and  that  the 
offence  of  peijury  may  be  committed  in  an  affidavit  like  this.  The 
case  of  ''  The  RewarcT  (1  W.  Robinson's  Adm.  Rep.  174)  shows 
this  in  the  clearest  manner.  That  was  a  case  of  salvage,  and  at  the 
opening  of  the  argument,  the  admission  of  three  affidavits  was 
opposed  on  the  ground  that  they  had  been  sworn  before  a  Master 
Extraordinary,  and  the  jurat  omitted  any  mention  of  the  place 
where  they  had  been  sworn.  This  was  required  by  an  order  of  the 
Court  of  Chancery,  made  by  Lord  Chancellor  Clarendon  in  1661 
(see  Beames'  Gen.  Ord.  Ch.  p.  2l2);  and  it  was  contended  that 
as  the  Masters  Extraordinary  derived  their  authority  from  that 
court,  the  validity  of  their  acts  depended  upon  a  aue  observ- 
ance of  its  orders ;  to  which  it  was  answered  that  the  Court  of 
Admiralty  had  issued  no  directions  as  to  the  form  of  the  affidavit 
to  be  used  there,  and  that  '^  in  a  variety  of  cases  similar  affida- 
vits had  been  received  by  the  re^strar  and  admitted  as  evidence 
by  the  court,  in  which  the  insertion  of  the  place  where  sworn, 
had  been  altogether  omitted.*'  Then  the  judgment  of  Dr.  Lush- 
ington  was  given  in  these  words:  ^^I  thiuK  the  court  is  bound  to 
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sustain  the  objection  wUoh  has  been  raised  in  the  present  instance.        Bto. 
The  affidavits  in  question  purport  to  have  been  sworn  before  a  *- 

Master  Extraordinary  in  Chancery^  who  derives   his   authority  ^^ 

solely  from  the  appointment  of  that  court  Upon  the  face  of  these  isss. 
affidavits,  it  appears  that  the  order  of  the  Court  of  Chancery  has  ^  ": — ^ 
not  been  compned  with  in  the  form  in  which  they  have  been  taken.  Am^  m 
It  is  clear  therefore,  that  thev  would  not  be  received  as  admissible  AMraU^avU 
evidence  in  proceedings  in  the  Court  of  Chancery;  and  it  would,  ^^ck^m^ 
I  conceive,  be  an  anomaly  if  I  should  admit  them  as  evidence  in  "*  "^* 
this  court.  Another  reason  why  they  should  not  be  admitted 
arises  from  the  circumstance  adverted  to  by  the  counsel  for  the 
owners,  viz. :  that  the  authority  of  the  Masters  Extraordinary  in 
Chancery  is  confined  within  certain  limited  distances.  How  is  the 
.court  to  ascertain  whether  these  affidavits  have  been  properly  taken 
within  the  prescribed  distances,  unless  the  fact  is  duly  certified  in 
the  jurat?  They  may  have  been  taken  by  the  Master  beyond  the 
limits  of  his  authority ;  in  that  case  they  would  be  a  mere  nullitv ; 
however  false  their  depositions  mip;ht  be,  the  witnesses  could  not  be 
prosecuted  for  perjury.  Would  it  not  then  be  detrimental  to  the. 
attainment  of  justice  that  such  evidence  should  be  received  which 
supposing  it  to  be  wilfully  false,  should  be  of  a  kind  or  taken  in  a 
manner  that  would  not  stand  the  test  of  an  inquiry  in  a  Criminal 
Court?  f^pr  these  reasons  I  must  reject  these  affidavits,  and  lArgnment. 
direct  the  practice  in  the  registry  to  be  altered  in  future ;  at  the 
same  time  as  it  has  been  stat^  to  the  court  that  similar  documents 
have  been  heretofore  received  as  evidence,  I  shall  give  the  salvors 
the  opportunity  of  having  the  affidavits  re-sworn."  It  is  evident 
therefore,  that  in  the  Court  of  Admiralty  no  doubt  is  entertained 
as  to  the  jurisdiction  of  the  Masters  Extraordinary  to  take  these 
affidavits;  and  this  opinion  may  well  be  founded  upon  the  circum- 
stance that  the  Court  of  Chancery  itself  has  an  Admiralty  jurisdic- 
tion, and  Uiat  Masters  in  Chancery  app^r  to  form  part  of  the  origmal 
machinery  of  that  Court  *^  CaneeUarioassocientur  elerici  hanesti  et 
drcumspecH,  dandno  Beffijuraii,  qui  in  legibus  et  cansuetudinibus  Anr 
gUeonis  notitiam  habent  pleniarem^  quorum  qfficium  sU  suppUcatianes  et 
querelas  canquerentium  audire  et  examinare  et  eis  super  qudHtaiibus 
hnuriarum  ostensarum  debitum  remedium  exhibere  per  brevia  regisJ^ 
rFleta,  lib.  2,  c.  13;  2  Inst  407;  Com.  Dig.  Chancery  B.  5.)  In 
Co.  Litt  260,  Oj  ^.,  it  is  said  *'if  a  man  be  upon  the  sea  of 
England  he  is  within  the  kingdom  or  realm  of  England,  and 
within  the  liffeance  of  the  King  of  Ei^land,  as  of  his  crown  of 
England,  and  yet  altwn  mare  is  out  of  the  jurisdiction  of  the  com- 
mon law  and  within  the  jurisdiction  of  the  Lord  Admiral,  whose 
jurisdiction  is  very  antient**  There  are  many  authorities  shewing 
that  this  ancient  Admiralty  jurisdiction  may  be  exercised  by  the 
Court  of  Chancery;  and  tnere  seems  good  reason  for  supposing 
tiiat  the  Afasters  were  commissioners  for  both  courts.  Mr.  E£ 
wards,  in  a  note  to  p.  8  of  his  **  Treatise  on  the  Jurisdiction  of  the 
High  Court  of  Admiralty  of  England,"  says,  **  An  ordinance  of 
Bichard  I.  is  also  quoted  by  Prjmne,  as  extracted  from  the  Black 
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K*o-        Book  of  the  Admindtyy  made  at  Grimsby,  to  the  effect  that  if  the 
^^       admiral  by  the  Kind's  command  arrested  any  ships  for  the  King's 

service^  and  he  or  his  lieutenant  returned  and  certified  the  arrest 

1853.        into  Chancm/9  the  master  or  owner  could  not  be  admitted  to  plead 
P^i^^i—     against  the  return."  So  in  31  Hen.  6,  Rot  Pari.  voL  5,  p.  268,  No.  68, 
Affidcant  m    '*  to  the  King  our  Sovendne  Lord  by  the  avis  and  assent  of  the 
AdmtraUymat  Lords  spiritual  and  temporal,  and  the  Commons  of  the  realme  &c., 
^^CkMoenT  *^  0^^^°  an^  establish   that  if  any  of  his  subjects  attempt  or 
offende  upon  the  see  or  in  any  porte  or  against  any  person  or  per- 
sons estraungiers  &c.y  or  against  any  other  persons  of  youre  bege 
people,  the  Chancellor  of  £ngland  for  the  tyine  beying  as  for 
deliyerance  of  any  such  person,  &c.,  or  for  restitution  to  be  made 
to  every  such  person  so  robbed  or  despoiled  of  shipp,  or  godes,  or  of 
the  value  thereof^  have  authority  callying  to  fayme  any  of  the 
juges  of  the  one  or  other  bench  upon  bille  of  complaynt  to  make 
such  process  out  of  the  said  Chancerie  as  well  against  all  such  qffen- 
ders  to  bring  them  into  the  Kings  Chancerie  there  to  answer  to  the 
parties  in  general.^     The  stat.  25  Hen.  8,  c  19,  s.  4,  provides  **for 
lack  of  justice  at  or  in  any  the  courts  of  the  Archbishops  of  this 
realm,"  that  the  parties  grieved  may  appeal  to  the  Eang^s  Majesty 
in  the  King's  Court  of  Chancery,  and  that  upon  every  such  appeal  a 
commission  shall  be  directed  under  the  Great  Seal  to  such  persons 
as  shall  be  named,  &c.  like  as  in  case  of  appeal  from  tl^e  AdmiraFs 
Argament.        Court'^    Again,  the  jurisdiction  is  asserted  in  stat  8  Eliz.  c.  5, 
which  recites  its  object  to  be  '^for  the  avoiding  as  well  of  long 
and  tedious  suits,  as  also  of  great  charges  and  expenses  in  prosecu- 
ting of  civil  and  marine  causes  by  reason  of  divers  appeals  permitted 
to  be  made,"  &c.  and  enacts  that  all  and  every  sucn  judgment  and 
sentence  definitive,  as  shall  be  given  or  pronounced  in  any  civil 
and  marine  cause,  upon  appeal  lawfully  to  be  made  therein  to  the 
Queen^s  Majesty  in  her  Highnesses  Court  of  Chancery,  by  such  com- 
missioners or  delegates  as  shall  be  nominated,  &c,  as  it  hath  been 
heretofore  used  in  such  cases,  shall  be  final,  &c.     So  in  the  MSS. 
of  Lord  Nottingham,  as  given  in  the  Appendix  to  3  Swanst.  Bep. 
604,  there  is  a  case  of  Blad  v.  BamfUU,  21  Nov.  26  Car.  2  (1694), 
in  which,  upon  application  for  a  perpetual  injunction  to  restrain 
proceedings  against  a  Dane  for  the  seizure  of  property  of  English 
subjects  in  Ireland,  the  seizure  being  sanctioned  by  the  Danish 
authorities,  the  Lord  Chancellor  said : — "  I  think  never  was  any 
cause  more  properly  before  the  court  than  the  case  in  question — 
first,  as  it  relates  to  a  trespass  done  upon  the  high  seas,  and  though 
it  may  seem  to  belong  to  the  cognizance  of  the  Admiral,  yet  I 
took  the  occasion  to  show  that  the  Court  of  Chancery  hath  always 
had  an  Admiralty  jurisdiction^  not  only  per  viam  appellationis  but 
per  viam  evocationis  too,  and  may  send  for  any  cause  out  of  tl^e 
Admiralty  to  determine  it  here:  of  which  there  are  many  prece- 
dents in  Noy's  MSS.  88 ;  and  in  my  little  book^  in  the  preface  de 
officio  Cancellariiy  s.  18,  and  in  my  parchment  book,  tit.  Admi- 
ralty.    In  Denew  Sf  CuUen  v.  Stock  (Rep.  Cas.  in  Ch.  temp.  Finch, 
437),  the  defendant  having  obtained  a  decree  in  the  Admiralty  of 
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the  Cinque  Porta,  whereby  a  ship  was  adjudged  to  him,  the  Lord       R«»- 
Warden  granted  a  commission  of  delegates  to  review  the  sentence —       stonb. 

and  upon  the  hearing  of  the  appeal,  the  former  sentence  was  revoked,       

and  a  bond  into  which  the  appellant  had  been  obliged  to  enter  in       i^^^' 
the  court  below,  was  ordered  to  be  delivered  up  and  cancelled.     rZjm— 
The  plaintiffs  were  his  sureties  in  that  bond  and  sought  relief  in    Amavit  m 
Chancery  from  an  action  of  debt  which  the  defendant  had  brought  ^dmir^ty  $uit 
upon  the  bond,  notwithstanding  the  reversal.     The  defendant  **^^^^;J^^ 
demurred  to  the  bill  for  not  setting  forth  that  the  Lord  Warden  had 
power  to  grant  a  commission  of  delegates^  and  contended  ^Uhat  by 
the  laws  of  this  realm  all  commissions  of  appeal  and  review  are  to 
be  granted  by  the  King  out  of  this  court  and  not  elsewhere." 
The  court  would  not  determine  whether  the  Lord  Warden  had  a 
power  to  grant  a  commission  of  delegates ;  but  the  Lord  Chan- 
cellor declared,  ^^ttiat  though  this  court  hath  an  Admiralty  jurisdiction^ 
vet  it  could  not  be  exercised  in  this  case,  because  the  time  for 
bringing  the  appeal  was  lapsed,  which  ought  to  have  been  done 
within  fifteen  days  after  the  sentence." 

Coleridge,  J. — Assume  that  there  is  a  concurrent  jurisdiction, 
still  the  question  arises,  whether  the  officers  of  the  Court  of  Chan- 
cery have  authority  to  administer  the.  oath,  whilst  the  cause 
remains  in  the  Admiralty  Court. 

P,  Thompson, — The  authorities  show  how  the  practice  has  origi-  Argument. 
nated,   and   how   the  Masters  Extraordinary  have  come   to  be 
regarded  for  this  purpose  as  officers  of  the  Admiralty  Court. 

Platt,  B. — There  is  no  evidence  of  their  ever  having  been 
appointed  officers  of  that  court. 

Parke,  B. — What  is  the  earliest  instance  of  the  practice  ? 

P.  Thompson  referred  to  the  case  of  The  Sylvan,  2  Hagg.  Ad. 
Rep.  155 ;  where,  in  a  case  of  damage  by  collision,  an  affidavit 
sworn  in  Scotland  before  a  commissioner  for  taking  bail  in  prize 
causes,  was  held  irregular. 

Platt,  B. — There  the  court  said,  ^*  it  has  been  usual  to  require 
such  affidavits  to  be  made  here,  or  to  be  taken  by  commission  y^ 
<'  made  here"  must  mean  here  in  court. 

Coleridge,  J. — I  don't  see  how  that  case  makes  out  the 
practice. 

P.  Tfcwip«?n.— Perhaps  the  statute  14  &  15  Vict,  c  99,  s.  16, 
may  be  thought  to  apply  to  this  case.  It  enacts,  that  '^  every  court, 
judge,  justice,  officer,  commissioner,  arbitrator  or  other  person,  now 
or  hereafter  having  by  law,  or  by  consent  of  parties,  authority  to 
hear,  receive  and  examine  evidence,  is  hereby  empowered  to  ad- 
minister an  oath  to  all  such  witnesses  as  are  legally  called  before 
them  respectively." 

Coleridge,  J. — How  can  that  apply  here.  The  Master  Ex- 
trordinary  was  not  authorized  either  by  law  or  by  consent  of  the 
parties  to  receive  evidence. 

Cross  was  not  heard  in  reply. 

Pollock,  C.  B. — I  am  of  opinion  that  this  conviction  is  wrong, 
because  the  affidavit  was  sworn  before  a  Master  Extraordinary, 
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Qj^^        who  has  not,  by  any  commission,  jurisdiction^to^^administer  an  oath 
p,         in  matters  arising  in  the  Court  of  Admiralty.     The  facfc  that  the 
^^"-       Court  of  Admiralty  has  acted,  or  will  act  on  such  an  affidavit,  can 
1853.       not  confer  authority  to  administer  the  oath:  and  it  may  be,  that 

that  court  has  chosen  to  act  uponjaffidavits  so  sworn,  because  any 

A^!P^  person  who  falsely  made  such  an  affidavit  in  order  to  impose  upon 
Ai^^ntU  ^^^  court,  would  unquestionably  be  guilty  of  a  mifiKlemeanor, 
taJem  bg  Matter  though  he  could  not  be  convicted  of  perjury, 
m  Cktmomy.  Paeke,  B. — I  am  of  the  same  opinion.  The  office  of  a  Master 
in  Chancery  is  coeval  with  the  history  of  that  Court ;  and  there  is 
no  restriction  on  the  Lord  Chancellor  as  to  the  number  of  such 
Masters  he  may  make.  That,  however,  afibrds  no  proof  that  the 
Masters  have  authority  to  take  affidavits  on  oath  in  Admiralty  suits, 
and  which  are  to  be  afterwards  used  in  the  Court  of  Admiralty.  The 
authorities  relied  on  for  the  prosecution  show,  that  on  a  proceeding 
in  Chancery,  if  the  Court  of  Chancery  has  Admiralty  jurisdiction, 
the  Masters  might  take  an  affidavit;  but  that  proves  nothing  when 
the  cause  is  in  the  Court  of  Admiralty.  I  quite  agree,  that  the 
party  making  the  false  affidavit  with  a  view  to  its  being  used  in 
the  Admiralty  Court,  would  be  guilty  of  a  misdemeanor — for  he 
would  thereby  attempt  to  defraud  a  court 

Coleridge,  J.^  Piatt,  B.,  and  Williams,  J.,  concurred. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  19,  1853. 

(Before  Pollock,  C.  B.,  Parke,  B,,  Coleridge,  J., 
Williams,  J.,  and  Ceompton,  J. 

Reg.  v.  Bailey,  (a) 

Possession  of  implements  of  housebreaking — Intent  to  commit  felony — 
StaL  14  ^  15  Vict.  c.  19,  s.  1. 

By  Stat,  14  4r  15  Viet,  c,  \9,s,  1,  it  is  made  a  misdemeanor  if  any  person 
shall  be  found  by  night  having  in  his  possession^  without  lawful  excuse 
(the  proof  of  which  shall  lie  on  such  person )j  any  pick-lock^  key,  croWy 
jacky  bit,  or  other  implement  of  house-breaking. 

Held,  that  in  order  to  constitute  the  offence,  the  possession  need  not  be 
with  intent  to  commit  a  felony, 

THOMAS  BAILEY  was  tried  at  the  Middlesex  sessions  on 
Monday,  the  Slst  Octber,  1853,  before  Henry  Witham,  Esq., 
upon  an  indictment  under  the  Act  for  the  better  prevention  ofOffhices, 
14  &  15  Vict,  c  19,  s.  1.  The  indictment  charged,  that  Thomas 
Bailey,  on  the  5th  day  of  October,  a.d.,  1853,  about  the  hour 
of  twelve  in  the  night  of  the  same  day,  at  the  parish  of  St. 
James,  Westminster,  in  the  County  of  Middlesex,  was  found  by 
night  as  aforesaid,  then  and  there  having  in  his  possession,  without 
lawful  excuse,  certain  implements  of  housebreaking,  to  wit,  one 
jemmy,  and  one  chisel,  against  the  form,  &c.  The  jury  found  the 
prisoner  guilty  of  possession,  without  lawful  excuse,  and  they  also 
found,  that  there  was  no  evidence  of  an  intent  to  commit  a  felony. 
It  was  contended  on  behalf  of  the  prisoner  by  his  counsel,  in  his 
address  to  the  jury,  that  there  was  no  evidence  of  an  intent  to 
commit  a  felony,  and  that  such  evidence  was  requisite ;  after  ver- 
dict it  was  further  contended  that  the  omission  of  the  words  **with 
inteirt  to  commit  a  felony,'^  rendered  the  indictment  bad  in  arrest 
of  judgment.  Judgment  was  postponed,  and  the  said  Thomas 
Bailey  was  committed  to  the  House  of  Correction  at  Clerkenwell, 
to  abide  the  decision  of  the  Court  of  Appeal. 

The  opinion  of  the  Court  of  Appeal  is  requested  as  to  whether 
the  omission  of  the  words  ^^with  intent  to  commit  a  felony,"  renders 
the  indictment  bad  in  arrest  of  judgment,  and  whether  it  was  neces- 
sanr  to  prove  an  intent  to  commit  a  felony. 
.    No  connBel  was  instructed  for  the  prisoner. 

(a)  Beported  bj  A  Butleston,  Esi.,  BArri8|er->at-Lftw. 

vol.  vl  e 


Bahjet. 


Pouemomof 
hommbredking 
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HuddluUm^  for  the  prosecution. — The  1st  section  of  14  &  15 
^'  ^ct.  c.  19,  upon  which  this  question  turns,  enacts^  that  (1)  if  any 
°^^'  person  shall  be  found  by  night  armed  with  any  dangerous  or  offen- 
1853.  sive  weapon  or  instrument  whatever,  with  intent  to  break  or  enter 
into  any  dtDeUing-house^  or  other  holding  whatsoever,  and  commit  any 
felony  therein^  or  (2)  if  any  person  shall  be  found  by  night,  having  in 
his  possesision  without  lawful  excuse  (the  proof  of  which  excuse  shall 
be  on  such  person),  any  pick-lock,  key,  crow,  jack,  bit,  or  other  im- 
plement of  housebreaking,  or  (3)  if  any  person  shall  be  found  by 
night  haying  his  face  blackened,  or  otherwise  disguised,  with  intent  to 
commit  any  felony  y  or  (4)  if  any  person  shall  be  found  by  night  in  any 
dwelling-house  or  other  building  whatsoever,  with  intent  to  commit 
any  felony  therein,  every  such  offender  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof,  shall  be  liable  at  the 
discretion  of  the  court,  to  be  imprison^  with  or  without  hard 
labour  for  any  term  not  exceeding  tnree  years.  That  section  there- 
fore creates  four  offences;  and  as  to  three  of  them  the  intention  to 
commit  a  felony  is  expressly  made  part  of  the  offence ;  but  the 
other,  of  which  the  prisoner  has  been  convicted,  has  not  that  ingre- 
dient; and  it  is  obvious  that  the  unlawful  possession  of  implements 
of  housebreaking  is  sufficiendy  dangerous  to  society,  although  it 
may  be  unaccompanied  with  any  immediate  purpose  of  committing 
a  felony.    (He  was  stopped  by  the  court.) 

Pollock^  C.  B. — This  is  the  clearest  possible  case. 

Conviction  cffirmed* 
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COURT  OF  CRIMINAL  APPEAL. 
November  26,  1853. 

Reg.  r.  LucKHUKST.  (a) 

Admissibility  of  confession — Threat  held  out  in  the  presence  of  a  person 
UkeJy  to  prosecute  for  the  offence. 

Upon  the  trial  of  an  indictment  for  an  unnatural  crime  with  a  mare^  one 
of  the  witnesses^  in  the  presence  of  T,  the  owner  oft/ie  mare,  threatened 
to  give  the  prisoner  in  charge  to  the  police  if  he  did  not  tell  what 
business  he  had  in  T,*s  stable^  where  the  mare  was.  At  that  moment 
the  charge  had  not  been  made  known  to  the  prisoner,  but  it  was 
immediate^  afterwards,  and  then  he  confessed.         ^ 

Heldy  that  this  confession  was  inadmissible  in  evidence^  having  been  made 
under  the  influence  of  a  threat  held  out  to  him  in  the  presence  of  one, 
who  being  the  owner  of  the  mare,  was  likely  to  prosecute  for  the  offence, 

THE  following  case  was  stated  by  Cresswell  J. : — 
The  prisoner  was  tried  before  me,  at  the  last  Maidstone 
Assizes,  on  a  charge  of  having  committed  an  unnatural  crime  on  a 
mare.  The  first  witness  for  the  prosecution  was  John  Taylor,  the 
material  part  of  whose  evidence  was  as  follows : — I  live  at  Canter- 
bury ;  on  the  2nd  of  June  I  had  a  stable  at  the  George  and  Dragon, 
and  kept  a  mare  there.  There  was  a  gate  in  front  of  the  stall  in 
which  she  was.  People  could  look  through  the  bars  of  it,  and  could 
get  over  into  the  staU.  I  had  locked  it  on  the  2nd  of  June.  In  the 
evening  I  found  a  man  in  the  stall.  The  prisoner  was  the  man. 
It  was  then  after  eight  o'clock.  I  asked  him  what  business  he  had 
there  ?  He  said  some  one  had  locked  him  in.  I  said  I  had  the 
key  in  my  pocket  I  asked  what  was  the  matter  with  the  mare  ? 
He  said  he  had  not  hurt  it.  I  said  your  trowsers  are  undone. 
Then  I  let  him  out.  Then  I  went  and  told  Mr.  Willard,  the 
landlord  of  the  stable.  Willard  went  to  the  stable  and  then  to 
Crow's  with  me.  We  there  saw  the  prisoner.  Willard  asked  him 
what  business  he  had  in  the  stable.  1  observed  some  hairs  on  the 
prisoner's  trowsers,  all  round  the  front.  I  picked  them  off  and 
showed  them  to  him.  The  outer  door  of  the  stable  was  not 
locked. 
Richard  Willard. — I  keep  the  George  and  Dragon.     I  went 

(a)  Beported  b/  A.  Biitlestom,  Eaq.,  Barristtf-at-Lftw. 
B  2 
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Beo.        with  Taylor  on  the  2nd  June  to  the  stable,  obseryed  the  condition 

*'•  of  the  uiare^  very  restless.     I  went  with  Taylor  to  Crow's,  and 

UCKHUB8T.   g^^  ^j^^  prisoner.     I  called  him  out  and  said  1  wished  to  speak  to 

1853.        him.     I  said  I  wished  to  know  what  business  he  had  in  Taylor's 

-— .       stable,  as  it  was  my  fault  leaving  the  outside  door  open^  and  he 

ctmfeu^     must  have  gone  through  my  premises  to  get  to  Taylor's.     He  said 

"You  know."     I  said  "I  don't  know,  and  have  come  on  purpose 

to  know,  and  will  know  before  I  leave,  and  if  you  don't  tell  me  I 

will  give  you  in  charge  to  the  police  till  you  do  tell  me."     He 

said  again,  *^  you  know."     I  said,  "  I  don't  know,  but  according 

to  what  I  could  see   of  the  mare,  it  is   the  best  of  my  belief 

that  you  had  connection  with  her."     He  said,  "  I  had ;  for  God's 

sake  say  nothing  about  it."    He  offered  to  treat  me  or  give  me 

anything  to  say  nothing  about  it.     Then  I  left  him  at  Crow's  bar. 

Taylor  was  close  by  at  the  time  when   I  had  this  conversation 

with  him. ,  Cross-examined. — I  called  you  a  dirty  beast,  and  left 

you  directly.     You  and  Taylor  then  went  to  the  stable. 

The  prisoner  was  not  defended  by  counsel,  and  no  objection  was 
made  by  him  to  the  evidence,  but  the  counsel  for  the  prosecution 
called  my  attention  to  the  nature  of  it  before  it  was  given:  I 
thought  it  best  to  receive  the  evidence  and  reserve  the  question  of 
its  admissibility. 

The  prisoner  was  found  guilty,  and  judgment  of  death  recorded. 
I  have  now  to  request  the  opinion  of  this  Court  whether  the 
evidence  of  Willard  was  admissible  or  not? 

This  case  was  entered  on  the  paper  for  November  12,  but  was  not. 
argued  by  counsel.  It  was  afterwards  considered  by  Jer\'i8,  C.  J., 
Pollock,  C.  B.,  Parke,  B.,  Coleridge,  J.,  Cresswell,  J.,  Piatt,  B., 
and  Williams,  J. 

Parke,  B.  now  delivered  the  judgment  of  the  Court. — We  who 
have  considered  the  case  are  of  opinion  that  the  evidence  of 
Willard  was  not  admissible.  He  certainly  used  a  threat  when  he 
said  to  the  prisoner  that  he  would  give  him  in  charge  to  the  police 
if  he  did  not  tell.  At  the  time  of  making  that  threat  the  precise 
nature  of  the  charge  had  not  been  communicated  to  the  prisoner; 
but  before  he  made  a  confession  he  was  told  in  the  presence  of 
Taylor  that  the  charge  was  that  he  had  had  connection  with  the 
mare.  That  was  the  same  as  if  Taylor  had  done  what  Willard 
did,  and  so  the  objection  is  got  rid  of,  that  the  inducement  was 
held  out  by  one  who  had  no  authority  in  the  matter,  for  Taylor 
being  the  owner  of  the  mare,  was  a  person  likely  to  prosecute  for 
the  offence.  It  is  just  the  same  as  if  the  inducement  had  been 
held  out  by  Taylor  himself,  and  that  would  have  prevented  the 
evidence  from  being  received.     The  conviction  therefore  is  wrong. 

Conviction  reversed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  26,  1853. 
Reg.  v.  Jane  Sleeman.  (a) 


Admissibility  of  confession — Inducement —  Who  is  a  person  in  authority. 

A  maid-servant  under  a  charge  of  setting  Jire  to  a  farm  building 
belonging  to  her  mcuter,  teas  given  into  the  temporary  custody  of  a 
married  daughter  of  her  master^  who  did  not  live  in  the  Jiouscy  and  had 
no  control  over  her  as  a  mistress.  Whilst  they  were  alone  together^ 
the  daughter  said  to  the  prisoner^  "  /  am  sorry  for  you,  you  ought  to 
have  hnown  better ;  tell  the  truths  whether  you  did  it  or  no ; "  and 
upon  the  prisoner  replying  "  /  am  innocent,^  added,  "  dotit  run  your 
soul  into  more  sin,  but  tell  the  truth."     She  then  confessed. 

Held  that  the  confession  was  admissible,  for  Jhat  the  words  used  did  not 
amount  to  a  threat  or  inducement,  nor  were  they  used  by  any 
person  in  authority. 

THE  following  case  was  stated  by  Martin,  B. : — 
This  case  was  tried  before  me  at  the  last  Summer  Assizes  for 
Exeter  (1853),  and  the  prisoner  was  convicted.  The  prisoner  was 
the  servant  of  John  Sandercock,  and  was  indicted  for  setting  fire 
to  a  farm  building  belonging  to  her  master  on  the  2nd  of  June, 
1853.  She  was  taken  into  custody  by  George  Stee,  a  policeman, 
on  the  15th  of  June.  She  was  about  to  go  away  from  him,  but  he 
prevented  her,  saying  she  was  his  prisoner  upon  the  charge  of  this 
arson.  She  then  desired  to  change  her  dress.  He  said  she  might 
do  so,  but  that  she  must  remain  in  custody,  and  he  gave  her  into 
the  charge  of  a  Mrs.  Allen.  Mrs.  Allen  was  a  married  daughter 
of  her  master's,  but  did  not  live  in  her  father  s  house,  and  had  no 
control  over  the  prisoner  by  reason  of  any  relation  of  master  and 
servant.  Mrs.  Allen  went  with  her  into  a  lenny  where  her 
clothes  were,  but  both  Mrs.  Allen  and  the  prisoner  considered  that 
the  latter  was  in  custody. 

The  following  is  the  evidence  of  Mrs.  Allen,  so  far  as  is 
necessary  to  raise  the  question : —  The  prisoner  was  given  into  my 
charge  by  George  Stee  the  policeman.  I  took  her  into  the  lenny 
to  change  her  clothes.  The  first  thing  I  said  to  her  was :  Jane,  I 
am  very  sorry  for  you,  you  ought  to  have  known  better;  tell  me 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-st-Law. 
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Rbo.        the  truthy  whether  you  did  or  no.     She  said,  I  am  innocent.     I 

^*  said,  don't  run  your  soul  into  more  sin,  but  tell  the  truth ;  she  then 

Sleeman.     began  to  cry,  and  sat  down  and  said  that  she  took  a  crop  of  furze 

from  the  blow-frames,  and  she  only  meant  to  burn  the  machine- 

^^-       house.     She  then  went  on  to  state  how  she  set  the  place  on  fire, 

Admtstibilityof^^^  made  a  full  confession  of  her  guilt.     I  postponed  the  judg- 

con/etsioH,     ment,  as  I  desire  the  opinion  of  the  Court  of  Criminal  Appeal, 

whether  the  above  confession  was  legally  admissible  in  evidence, 

and  if  not  legally  admissible,  I  request  that  the  Court  may  make 

an  order  for  the  discharge  of  the  prisoner. 

This  case  was  set  down  in  the  paper  for  November  12,  but  was 
not  argued  by  counsel.  It  was  subsequently  considered  by  Jervis, 
C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Coleridge,  J.,  Piatt,  B.,  and 
Williams,  J. 

Parke,  B.  now  delivered  the  judgment  of  the  Court. — In  this 
case  we  all  think  that  there  was  really  no  threat  or  inducement  at 
all;  and  secondly,  that  Mrs.  Allen  was  not  a  person  in  such 
authority  that  an  inducement  or  threat  held  out  by  her  would 
render  the  confession  inadmissible.  The  evidence,  therefore,  was 
properly  received,  and  the  conviction  is  right. 

Conviction  affirmed*  (Ji) 

(b)  See  Reg,  t.  JBaldiy,  5  Cox  C.  G.  523;  Reg.  r.  Hannah  Moore,  ib.  555. 


CRIMINAL  LAW  CASES.  247 


CENTRAL  CRIMINAL  COURT. 

October  29«  1853. 

OcTOBEB  Session. 

(Before  Cresswell,  J.,  and  Williams,  J.) 

Reg.  v.  Pabdenton  and  Wood,  (a) 

3^4  Vict  c,  97,  M.  13,  14,  and  IS^RaUways^^NegUgence  of  engine 
drivers — Jurisdiction. 

An  offence  alleged  to  be  committed  under  the  IZth  section  qfSSf4  Vict, 
c.  97,  can  only  be  tried  at  Quarter  Sessions,  and  is  not  toithin  the 
jurisdiction  of  the  Central  Criminal  Court 

The  neglect  of  the  driver  and  stoker  of  a  railway  engine  to  keep  a  good 
look-out  forJsignalSf  according  to  the  rules  and  regulations  of  the 
railway  company^  the  consequence  of  which  neglect  is,  that  a  collision 
occurs,  and  the  safety  of  passengers  is  endangered,  is  not  an  offence 
within  the  I5th  section  ofOie  above  act, 

^I^^HE  defendants  were  charged  upon  the  following  indictment, 
JL    which  was  framed  under  the  3  &  4  Vict.  c.  97,  ss.  13  and  15.  {h) 

CENTRAL  Criminal  Court,!      The  jurors  for  our  Lady  the 
to  wit.  J  Queen  upon  their  oath  present, 

that  heretofore  and  after  the  making,  passing,  and  coming  into 
operation  of  a  certain  act  of  Parliament  holden  in  the  third  and 
fourth  years  of  the  reign  of  Her  present  Majesty,  Queen  Victoria, 
intituled  An  Act  for  Regulating  Railways,  and  at  the  time  of  the 
unlawful  omissions  and  offences  hereinafter  in  the  several  counts 
of  this  indictment  mentioned,  there  was  and  still  is  a  certain 
railway  company  called  the  Great  Northern  Railway  Company, 
bein^  the  proprietors  of  a  certain  railway  proceeding  from  the 
parish  of  St.  Pancras,  in  the  County  pf  Middlesex,  to  Petei>- 
borough,  in  the  County  of  Lincoln,  and  to  other  places.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
before  and  at  the  time  of  the  said  unlawful  omissions  and  offence 
hereinafter  next  mentioned,  R.  P.  and  J.  W.  hereinfter  respec- 
tively mentioned,  had  voluntarily  entered  into  the  service  and 
employment  of  the  said  company,  and  were  respectively  become 
and  were  servants  of  the  said  company^  that  is  to  say,  the  said  R.  P. 
had  become  and  was  engine-driver,  and  the  said  J.  W.  had  become 

(a)  Beported  bj  B.  C.  Robikson,  Esq.,  Bsrrister-at-Law. 

(6)  The  iodictment  is  given  at  length,  as  it  may  fonn  a  yalnable  precedent  for  future  cases, 
where  peiBoiis  accused  are  committed  by  the  magistrates  to  take  their  trial  at  qoarater  session. 
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asd  was  fireman  in  the  service  and  employment  of  the  said 
company,  for  hire  and  reward  to  them  respectively  in  that  behalf, 
and  had  voluntarily  taken  upon  themselves  the  duties  and 
responsibilities  appertaining  to  the  said  respective  services  and 
employments.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  afterwards  and  whilst  the  said  R.  P.  and 
J.  W.  were  in  the  service  and  employment  of  the  said  railway 
company  as  aforesaid,  to  wit,  on  the  thirty-first  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three, 
the  said  R.  P.  then  being  such  engine-driver  as  aforesaid,  and  in 
the  course  of  his  employment  as  such  engine-driver,  had  taken 
upon  himself  and  was  trusted  with  the  direction  and  management 
of  a  certain  locomotive  steam  engine,  having  divers,  to  vrit,  twenty 
carriages  thereunto  attached,  containing  therein  divers  passengers 
and  persons,  for  the  purpose  of  driving  the  said  engine  and 
carriages  along  the  said  railway  of  the  said  company,  to  wit,  from 
St.  Pancras  aforesaid  to  Peterborough  aforesaid;  and  the  said 
J.  W.  then  and  there  as  such  fireman  and  servant  as  aforesaid, 
and  in  the  course  of  his  employment  as  such  fireman  and  servant 
had  taken  upon  himself,  and  was  then  entrusted  with  the  duty  of 
aiding  and  assisting  the  said  R.  P.  in  driving  the  said  engine  and 
carriages  as  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  K.  P.  being  such  engine- 
driver  as  aforesaid,  and  having  so  taken  upon  himself  and  being 
entrusted  with  the  direction  and  management  of  the  said 
engine,  for  the  purpose  aforesaid,  according  to  and  in  the  course 
of  his  said  service  and  employment,  did  thereupon,  to  wit,  on 
the  day  and  year  aforesaid,  proceed  to  drive,  and  did  in  fact,  drive 
the  said  engine  and  the  said  carriages  thereto  attached,  then 
and  there  containing  the  passengers  aforesaid,  along  the  said 
railway,  to  wit,  from  the  parish  aforesaid,  towards  Hornsey,  in  the 
county  of  Middlesex,  in  which  said  driving  of  the  said  engine  and 
the  said  carriages,  the  said  J.  W.  being  such  fireman  and  servant, 
as  aforesaid,  and  having  so  taken  upon  himself  and  being^  en- 
trusted with  the  duty  of  aiding  and  assisting  the  said  B.  P.  as 
aforesaid,  according  to  and  in  the  course  of  his  said  service  and 
employment,  then  and  there  during  all  the  times  in  this  count 
mentioned,  aided  and  assisted  the  said  S..  P.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
thereupon  it  became  and  was  the  duty  of  the  said  R.  P.  to  drive, 
and  of  the  said  J.  W.  to  assist  him  in  driving  the  said  engine  and 
carriages  along  the  said  railway,  in  a  cautious,  careful,  and  vigilant 
manner,  and  it  became  and  was  the  duty  of  the  said  R.  P.  and 
J.  W.  during  the  said  passage  of  the  said  engine  and  carriages  along 
the  said  railway,  cautiously  to  watch  for  and  observe  all  signals 
and  notifications  of  actual  and  impending  danger  to  the  said 
engine,  carriages,  and  passengers,  and  immediately  upon  any  such 
notification  or  signal  of  danger,  to  use  their  best  endeavours  to 
check  and  diminish  the  speed  and  progress  of  the  said  engine  and 
carriages,  and  also  immediately  to  cause  notice  of  such  danger  to 
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be  ^ven  to  B.  S.,  T.  B.,  and  T.  M.,  then  and  there  being  ^ards        Reg. 
in  the  employment  and  service  of  the  said  company,  to  the  intent  ^' 

that  the  said  R.  S.,  T.  B.,  and  T.  M.,  then  and  there  being  such    ^^^^, 

fuards  as  aforesaid,  might  then  and  there  co-operate  with  the  said        
L  P.  and  J.  W.,   bein^  such   engine-drivers  and  firemen  re-        ^^^^- 
pectively,  in  diminishing  the  speed  and  progress  of  the  said  engine    RaOwmf*-^ 
and  carriages,  and  in  stopping  the  same.     And  the  jurors  aforesaid.    Negligence— 
upon  their  oath  aforesaid,  do  further  present  that  afterwards  and    J^^/^^didion. 
whilst  the  said  engine,  carriages,  and  passengers  were  so  passing 
along   the  said  railway  towards    Homsey  aforesaid,   and    were 
approaching  a  certain  railway  station  on  the  said  railway,  called 
the  Homsey  station,  to  wit,  at  Homsey  aforesaid,  in  the  said 
county  of  Middlesex,  and  within   the   jurisdiction  of  the   said 
Central  Criminal   Court ;    and   whilst  the   said   engine   was   so 
approaching  the  said  station  with  great  speed,  force,  and  violence, 
the  said  railway  became  and  was  obstructed,  to  wit,  by  a  certain 
carriage  called  a  tender,  at  and  near  to  the  said  station,  in  such 
manner  that  the  said  engine,  proceeding  as  aforesaid,  became  and 
was  in  great  and  imminent  peril  of  being  propelled  against  the  said 
obstruction,  to  the  great  endangerment  of  the  lives  and  limbs  of 
the  said  passengers   passing  along  the  said  railway;    whereupon 
notice  of  impending  danger  to  the   said   engine,  carriages,   and 
passengers  was  signified  to  them  the  said  B.  r,  and  J.  W.,  to  the 
intent  that  the  speed  and  progress  of  the  said  engine  and  carriages 
might  be  checked,  slackened,  and  diminished ;  that  is  to  say,  by  the 
exhibition  to  them  of  a  certain  red  flag,  then  and  there  being  the 
signal  used  in  such  cases,  as  the  said  B.  P.  and  J.  W.  then  and 
there  well  knew.      And   the  jurors  aforesaid,   upon   their  oath 
aforesaid,  do  further  present  that  the  said  B.  P.  and  J.  W.,  then 
and  there  being  such  engine-driver  and  fireman  respectively,  and 
servants  to  and  in  the  employ  of  the  said  company  as  aforesaid,  and 
being  so  charged  with  the  duties  and  responsibilities  as  aforesaid, 
not  regarding  their  duty  in  that  behalf^  then  and  there,  to  wit,  on  the 
day  and  year  aforesaid,  at  Homsey  aforesaid,  in   the  county  of 
Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  unlawfully,  negligently,  and  whilst  the  said  danger  was  so 
impending  as  aforesaid,  did  altogether  fail  in  their  said  duty  in  that 
behalf,   and    the    said   B.    P.    then  and    there    unlawfully    and 
negligently  did  altogether  fail  and  omit  to  drive,  and   the   said 
J.  VV.  unlawfully  and  negligently  failed  and  omitted  to  assist  him 
in  driving,  the  said  engine  and  carriages  along  the  said  railway,  in* 
a  cautious,  careful,  and  vigilant  manner.     And  the  said  B.  P.  and 
J.  W.  then  and  there,  and  during  all  the  time  last  aforesaid,  and 
during  the  passage  of  the  said  engine  and  carriages  aloug  the  said 
railway  as  aforesaid,  unlawfully  and  negligently  did  altogether  fail 
and  omit  cautiously  to  watch  for  and  observe  any  signals  and 
notifications  of  danger  to  the  said  engine,  carriages,  and  passengers, 
and  did  not  and  would  not  observe  the  said  notice  and  signal  so 
exhibited  as  aforesaid,  and  then  and  there  and  during  all  the  time  last 
aforesaid,  did  altogether  fail  and  omit  to  use  any  endeavours 
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Bmo.  whatever  to  check  or  diminish  the  speed  and  progress  of  the  said 
PABDDnoa  ^'^P^®  *°^  carriages,  and  did  not  nor  would  canse  any  notice  of 
AMD  Wood?    ^^^^  impending  danger  to  be  ^en  to  the  said  S.  &,  T.  R,  and 

T.  M.,  so  being  such  gaards  as  aforesaid,  to  the  intent  that  the 

^  said  R  S.,  T.  B.,  and  T.  M.,  might  co-operate  with  them  the  said 
RaUwa^^  B.  P.  and  J.  W.,  in  stopping  or  diminishing  the  prepress  of  the 
iv«^/vew»—  said  engine  and. carriages,  and  on  the  contrary  wereof  the  said 
JmudkHom.  j^  p^  ^^  J.  W.,  then  and  there  unlawfully  and  negligently,  and 
notwithstanding  the  said  notification  and  signal  of  danger,  did 
drive  the  said  engine  in  so  incautious,  careless,  and  n^li^ent  a 
manner,  and  with  such  speed  and  violence,  and  without  m  any 
way  regarding  the  said  signal  and  notification  of  danger  as 
aforesaid,  and  without  in  any  proper  manner  cheddng  and 
diminishing  the  said  speed  and  progress  of  the  said  engine,  that 
owing  to  and  by  reason  of  the  unlawful  and  negligent  omis^ons 
aforesaid,  the  said  engine  was  then  and  there  propeUed,  jammed, 
and  forced  with  great  violence  against  the  said  obstruction, 
whereby  the  passage  of  the  said  engine  along  the  said  railway  was 
then  and  there  greatly  obstructed  and  impeded,  and  the  lives  and 
limbs  of  divers  persons,  being  the  passengers  aforesaid,  then  and 
there  passing  along  and  being  upon  the  said  railway,  to  wit.  Sir 
J.  D.,  Bart,  T.  C,  Esq.,  and  H.  I.  were  greatly  injured  and 
endangered,  against  the  form  of  the  statute  in  such  case  made, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath 
asoresaid,  do  further  present  that  before  and  at  the  time  of  the 
unlawful  omissions  and  offence  hereinafter  next  mentioned,  the 
said  B.  P.  and  J.  W.  had  voluntarily  entered  into  the  service  and 
employment  of  the  said  railway  company,  and  had  respectively 
become  and  were  servants,  that  is  to  say,  the  said  R  P.  had 
become  and  was  engine-driver,  and  the  said  J.  W.  had  become  and 
was  fireman  in  the  service  and  employ  of  the  said  company,  for 
hire  and  reward  to  them  respectively  in  that  behalf,  and  had 
voluntarily  taken  upon  themselves  such  service  and  employment, 
to  be  by  them  respectively  performed  in  accordance  with  and 
subject  to  the  bye-laws,  rules  and  regulations  of  the  said  company. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards  and  whilst  the  said  R  P.  and  J.  W.  were 
so  in  the  service  and  employment  of  the  said  railway  company  as 
aforesaid,  to  wit,  on  the  thirty-first  day  of  August,  in  the  vear  of 
our  Lord,  one  thousand  eight  hundred  and  fifty-three,  the  said 
R  P.  then  being  such  engine-driver  as  aforesaid,  had  taken  upon 
himself  the  direction  of  and  management  of  a  certain  locomotive 
steam-engine,  having  divers,  to  wit,  twenty  carriages  thereunto 
attached,  containing  therein  divers  passengers  and  persons  for  the 
purpose  of  driving  the  said  engine  and  carriages  along  a  certain 
railway  of  the  said  company,  called  the  Great  Northern  Railway, 
to  wit,  from  St.  Pancras  aforesaid,  to  Peterborough  aforesaid,  and 
the  said  J.  W.  then  and  there  as  such  fireman  and  servant  as 
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aforesaid;  and  in  the  course  of  his  employment  as  such  fireman        Bio. 
and  servant,  had  taken  upon  himself  and  was  then  entrusted  with   p^^^j,^^, 
the  duty  of  aiding  and  assisting  the  said  B.  P.  in  driving  the  said    ^j>  wood. 

engine  and  carriages  as  aforesaid.     And  the  jurors  aforesaid,  upon        

their  oath  aforesaid^  do  further  present  that  the  said  B.  P.  beins  ^^^' 
such  engine-driver  as  aforesaid,  and  having  so  taken  upon  himself  RaOaay^^ 
and  beii^  entrusted  with  the  direction  and  management  of  the  said  NegUgenee-^ 
engine  ror  the  purposes  aforesaid,  did  thereupon,  to  wit,  on  the  •'«»'««**'^*x^ 
day  and  year  aforesaid,  proceed  to  drive,  and  cud  in  fact,  drive  the  ^ 
said  en^ne  and  the  said  carriages  thereto  attached,  then  and  there 
contaimng^the  passengers  aforesaid,  along  the  said  railway,  to  wit, 
from  St.  rancras  aforesaid,  towards  Homsey  aforesaid,  in  which 
siud  driving  of  the  said  engine  and  the  said  carriages,  the  said 
J.  W.  being  such  fireman  and  servant  as  aforesaid,  and  having 
then  and  there  taken  upon  himself  and  being  entrusted  with  the 
duty  of  aiding  and  assisting  the  said  B.  P.  as  aforesaid,  according 
to  and  in  the  course  of  his  said  service  and  employment,  then  and 
there  and  during  all  the  times  in  this  count  mentioned,  aided  and 
assisted  the  said  B.  P.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  at  the  time  of  the  commission  of 
the  ofience  and  omissions  hereinafter  next  mentioned,  the  existence 
of  impending  danger  and  obstruction  to  any  engine  and  carriage 
proceeding  upon  the  said  railway,  was  according  to  the  laws, 
rules,  and  regulations  of  the  said  railway  company,  to  be  notified 
to  the  engineman  and  fireman  upon  such  engine,  by  certain  signals 
as  well  moveable  as  fixed,  used,  and  approved  by  the  said  company, 
that  is  to  say  as  well  by  a  certain  wooden  arm  raised  so  as  to  form 
a  horizontal  position  with  a  fixed  post  attached  to  the  same,  as  by 
a  moveable  red  flag  to  be  exhibited  to  such  engineman  and 
fireman.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that,  according  to  the  laws,  rules,  and  regulations^  of 
the  said  company,  all  engine-dnvers  and  firemen  driving  and  assisting 
in  driving  any  locomotive  steam-engine  along  the  said  railway, 
are,  and  at  the  time  of  the  commission  of  the  offence  and  omissions 
hereinafter  mentioned  were,  required  to  keep  a  good  look-out  for 
the  said  fixed  signals  at  the  several  railway-stations  on  the  said 
railway,  and  also  to  keep  a  good  look-out  for  all  signals  exhibited 
on  the  said  railway,  and  also  to  give  immediate  attention  to  all 
such  signals,  and  to  obey  such  signals,  even  should  such  engine- 
driver  think  such  signals  wrong,  except  he  should  see  danger  in 
obeying  such  signals,  and  upon  the  exhibition  of  a  red  f^g 
immedmtely  to  stop  the  progress  of  any  engine  under  their 
management  and  direction,  proceeding  alon^  sudi  railway.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards  and  whilst  the  said  engine,  carriages,  and  pas- 
sengers, were  so  passing  alon^  the  said  railway  towards  Homsey 
aforesaid,  and  were  approachmg  a  certain  railway^  station  on  the 
said  railway,  called  the  HomsCT  station,  to  wit,  at  Hornsey 
aforesaid,  in  the  said  county  of  Middlesex,  and  within  the  juris- 
diction of  the  said  Central  Criminal  Court,  with  great  speed,  force. 
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Rto.        and  violencei  the  said  railway  became  and  was  obstructed^  to  wit, 

*'  by  a  certain  carriage  called  a  tender,  at  and  near  to  the  said 

A»D  WoodT   Station,  in   such  manner,  that  the    said   engine  proceeding    as 

aforesaid,  became  and  was  in  great  and  immment  peril  of  being 

]^       propelled  against  the  said  obstruction,  to  the  great  endangerment 
Raawayt—    ^^  ^^  ^vcs  and  limbs  of  the  said  passengers  passing  along  the  said 
Negiigemx—   railway ;  whereupon  one  of  the  moveable  signals  of  danger  was 
Jwritdktum.    ghown  and  exhibited  to  the  said  R.  P.  and  the  said  J.  W.,  and  one  of 
the  said  fixed  signals  of  danger  was  also  exhibited  to  him  at  the  said 
railway  station   at   Homsey   aforesaid,   and    notice  of   the  said 
impending  danger  was,  according  to  the  rules  and  r^ulations  of 
the  said  company,  duly  signified  to  them  the  said  B.  P.  and  J.  W. 
by  the  signals  aforesaid,  to  the  intent  that  the  said  B.  P.  and 
J.  W.  might  be  forewarned  of  the  said  danger,  and  might  stop  the 
said  engine,  and  prevent  the  same  from  being  propeUed  against 
the  said  obstruction  as  aforesaid.     And  the  jurors  foresaid,  upon 
their  oath  afores^d,  do  further  present,  that  the  said  B.  P.  and 
J.  W.  then  and  and  there  respectively  being  such  engine-driver 
and  fireman  and  servants  of  tne  said  company  as  aforesaid ;  and 
then  and  there  respectively  being  upon  the  said   engine,   and 
driving  and  assisting  in  driving  the  same,  not  regarding  the  rules 
and  regulation  of  the  said  company,  and  the  duty  of  them  the 
said  B.  P.  and  J.  W.  in  that  behalf  then  and  there,  to  wit,  on  the 
day  and  year  aforesaid,  at  Homsejr  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal    Court,    whilst    the   said    danger    was    so    impending 
as  aforesaid,  and  during  all  the  time  the  said  signals   were  so 
exhibited  to   them   as    aforesaid,    unlawfully,    negligently,    and 
contrary  to  the  rules  and  regulations  of  the  said  company,  did 
altogether  violate  and  disregard  the  sud  rules  and  regulations,  and 
contrary  thereto,  unlawfully  and  negligently  did  fail  and  omit  to 
keep  a  good  look-out  for  the  said  fixed  signal  at  the  said  railway 
station,  and  altogether  omitted  to  regard  or  to  pay  any  attention  to 
the  same,  and   during  all  the   time  last  aforesaid,    unlawfully, 
negligently,  and  contrary  to  the  said  rules  and  regulations,  did 
altogether  fail  and  oniit  to  keep  any  look-out  for  either  of  the  said 
signals,  or  any  signals  whatever  exhibited  on  the  said  railway,  and 
to  obey  or  give  any  attention  whatever  to  the  said  signals,  although 
the  said  B.  P.  and  J.  W.  well  knew  and  saw,  as  the  fact  was  that 
there  was  no  danger  in  obeying  such  signal,  but  on  the  contrary 
thereof^  and  notwithstanding   the  exhibition  of  the  said  signals, 
unlawfully,  negligently,  and  contrary  to  the  said  rules  and  regula- 
tions then  and  there  contained,  did  continue  to  drive  and  cause  to 
be  driven  and  propelled,  the  said  engine,  with  so  much  force  and 
speed,  and  without  stopping  or  in  any  way  checking  the  same 
forthwith,  as  they  could,  should,  and  ought  to  have  done,  that 
owing  to  such  their  said  acts  and  omissions,  and  by  reason  thereof, 
the  said  engine  was  then  and  there  propelled,  jammed,  and  forced 
with  great  violence  against  the  said  obstruction,  whereby  the  said 
passage  of  the  said  engine  along  the  said  railway  was  then  and 
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there  greatly  obstructed  and  impeded^  and  the  lives  and  limbs  of        Rbo. 
divers  persons,  being  the  passengers  aforesaid^  then  and   there  ^* 

passing  along  and  being  upon  the  said  railway,  to  wit.  Sir  J.  D.,  J^^^^icm! 

Bart.,  T.  C,  Esq.,  and  H.  J.  were  greatly  injured  and  endangered,        

against  the  form  of  the  statute  in  such  case  made  and  provided,        ^^' 

and  against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  Ea^i^^ 

dignity.  Negligence- 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Juriediction. 
do  further  present  that  at  the  time  of  the  commission  of  the  offence 
hereinafter  next  mentioned,  the  said  B.  P.  was  engine-driver,  and 
the  said  J.  W.  fireman,  and  each  of  them  respectively  was  a  ser- 
vant in  the  employment  of  the  said  railway  company,  called  the 
Great  Northern  Kailway  Company ;  and  that  the  said  B.  P.  and 
J.  W.,  being  respectively  such  engine-driver  and  fireman,  and  ser- 
vant as  aforesaid,  after  tne  passing  of  the  said  act  of  Parliament  in 
the  first  count  of  this  indictment  mentioned,  to  wit,  on  the  day  and 
year  aforesaid,  on  a  certain  railway  of  the  said  company,  called  the 
Great  Northern  Railway,  at  Hornsey  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  negligently  did  drive  a  certain 
railway  engine,  having  attached  thereto  divers,  to  wit,  twenty  car- 
riages, containing  divers,  to  wit,  five  hundred  persons,  then  and 
there  passing  along  and  being  on  the  said  railway,  upon  and  against 
a  certain  carriage  called  a  tender,  then  and  there  being  on  the  said 
railway,  whereby  not  only  the  passage  of  the  said  engine  and  car- 
riages were  then  and  there  greatly  obstructed  and  impeded,  but  the 
lives  and  limbs  of  divers  of  the  said  persons  then  and  there  passing 
along  and  being  on  the  said  railway,  to  wit.  Sir  J.  D.,  Bart.,  T.  C, 
Esq.,  and  H.  J.  were  greatly  injured  and  endangered ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 

Fourth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore  and  at  the  time  of  the  commis- 
sion of  the  ofifence  hereinafter  next  mentioned,  and  after  the  passing 
of  the  act  of  Parliament  in  the  first  count  of  this  indictment  men- 
tioned, Sir  J.  D.,  Bart.,  T.  C,  Esq.,  and  H.  J.,  and  divers  other 
persons  were  being  conveyed  on  a  certain  railway,  called  the  Great 
Northern  Railway ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  whilst  the  said  persons  were  so  being 
conveyed  upon  the  said  railway  as  aforesaid,  to  wit,  on  the  day  and  ^ 
year  aforesaid,  at  Hornsey  aforesaid,  in  the  county  of  Middlesex 
aforesaid,  the  said  R.  P.  unlawfully  and  wilfully  did  drive  and  force 
a  certain  locomotive  steam-engine,  then  and  there  being  attached  to 
divers  carriages  containing  the  said  persons  so  conveyed  as  afore- 
said and  using  the  said  railway,  against  a  certain  carriage  called 
a  tender,  then  and  there  being  on  the  said  railway,  with  so  much 
force  and  violence,  and  in  sncfa  manner  as  then  and  there  to  endan- 
ger the  safety  of  the  said  persons  so  then  and  there  being  conveyed 
m  and  upon  the  said  railway  in  the  said  carriages,  and  whereby 
the  safety  of  the  said  persons  respectively  then  and  there  was 


254  CBIMIKAL  LAW  CASES. 

Rkq.        endangered ;  and  the  jurors  aforesaid,  apon  their  oath  aforesaid,  do 
p^   *-  further  present  that  the  said  J.  W.  then  and  there  was  present, 

andWoodT   aiding,  assisting,  conforting,  and  maintaining  the  said  B.  r.  to  do 

and  commit  the  offence  andmisdemeanor  aforesaid,  against  the  form 

]^*  of  the  statute  in  such  case  made  and  provided,  and  against  the 
RaOwayt^  pcacc  of  our  SMd  Lady  the  Queen,  her  Crown,  and  dignity. 
NegUgence--  Montagu^  Chambers^  Q.C.  (Johnson  with  him),  opened  the  case  for 
Jwrttdktion,  i\^q  prosccution,  by  which  it  appeared  that  the  defendants  were  the 
driver  and  stoker  of  a  passenger  train  on  the  Great  Northern 
Bailway ;  that,  by  the  rules  and  regulations  of  the  company  they 
were  bound  to  keep  a  good  look-out  during  the  journey,  and  par- 
ticularly when  approaching  stations,  for  any  signals  that  might  be 
made  to  them  by  the  company's  officers ;  that,  on  the  day  in  ques- 
tion, they  were  conducting  a  passenger  train,  when,  just  as  they 
approached  the  Homsey  station,  a  signal  was  made  to  them  to  stop, 
in  consequence  of  an  express  train  coming  along  the  same  line. 
But,  instead  of  keeping  a  good  look-out,  their  backs  were 
turned  to  the  signal  man,  and  they  were  talking  to  each  other. 
The  consequence  was  that  a  collision  took  place,  by  which  several 
passengers  were  injured  and  the  lives  of  others  endangered.  The 
leamedcounsel  said  a  question  would  arise,  under  the  14th  section (c) 

(c)  The  following  Bections  of  the  act  are  the  material  ones: — 

Sect.  18.  And  be  it  enacted,  that  it  shall  be  lawfal  for  any  officer  or  agent  of  any  railway 
company,  or  for  any  special  constable  duly  appointed,  and  all  such  persons  as  they  may  call  to 
their  assistance,  to  seize  and  detain  any  engine-driver,  goard,  porter,  or  other  senrant  in  the 
employ  of  snch  company,  who  shall  be  foond  drank  while  employed  upon  the  railway,  or  com- 
mit any  offence  against  any  of  the  bye-laws,  rules,  or  regulations  of  such  company ;  or  shall 
wilfully,  maliciously,  or  negligently  do,  or  omit  to  do,  any  act  whereby  the  life  or  limb  of  any 
person  passing  along  or  being  upon  the  railway  belonging  to  such  company,  or  the  works 
thereof  respecttTely,  shall  be  or  might  be  injured  or  endangered,  or  whereby  the  passage 
of  any  of  the  engines,  carriages,  or  trains,  shall  be  or  might  be  obstructed  or  impeded, 
and  to  oonvey  such  engine-driver,  guard,  porter,  or  other  servant  so  o6fiending,  or  any  person 
counselling,  aiding,  or  assisting  in  such  offence,  with  all  convenient  despatch,  before  some 
justice  of  the  peace  for  the  place  within  which  such  offence  shall  be  committed,  without  any 
other  warrant  or  authority  than  this  act;  and  every  such  person  so  offending,  and  every  person 
counselling,  aiding,  or  assisting  therein,  as  aforesaid,  shall,  when  convicted  before  such  justice 
as  aforesaid  (who  is  hereby  authoriased  and  required  upon  complaint  to  him,  made  upon  oatli, 
without  information  in  writing,  to  take  cognizance  thereof,  and  to  act  summarily  in  the  pre> 
mises),  in  the  discretion  of  sudi  justice,  be  imprisoned,  with  or  without  hard  labour,  for  any 
term  not  exceeding  two  calendar  months,  or  in  the  like  discretion  of  such  justice  shall,  for  every 
such  offence  forfeit  to  Her  Majesty  any  sum  not  exceeding  ten  pounds;  and  in  default  of  pay- 
ment thereof  shall  be  imprisoned,  with  or  without  hard  labour,  as  aforesaid,  for  such  period, 
not  exceeding  two  calendar  months,  as  such  justice  shall  appoint,  such  commitment  to  be  de- 
termined on  payment  of  the  amount  of  the  penalty,  and  every  such  penalty  shall  be  returned  to 
the  next  ensuing  Court  of  Quarter  Sessions,  in  the  usual  manner. 

Sect.  14.  Prorided  always,  and  be  it  enacted,  that  (if  upon  the  hearing  of  any  snch  com- 
plaint he  shall  think  fit)  it  shall  be  lawful  for  such  justice  instead  of  deciding  upon  the  matter 
of  complaint,  summarily  to  commit  the  pexson  or  persons  charged  with  such  offence  for  trial 
for  the  same  at  Quarter  Sessions  for  the  county  or  place  wherein  such  offence  shall  liave  been 
committed,  and  to  order  that  any  such  person  so  committed  shall  be  imprisoned  and  detained 
in  any  of  Her  Majesty's  gaols  or  houses  of  correction  in  the  said  county  or  place  in  the  mean- 
time, or  to  take  bail  for  hb  appearance  with  or  without  sureties,  in  his  discretion;  and  every 
such  person  so  offending  and  convicted  before  such  Court  of  Quarter  Sessions  as  aforesaid 
(which  said  court  is  hereby  required  to  take  cognizance  of,  and  to  hear  and  determine  such 
complaint),  shall  be  liable,  in  the  discretion  of  such  court,  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  term  not  exceeding  two  years. 

Sect  15.  And  be  it  enacted,  that  from  and  after  the  passing  of  this  act,  every  person  who 
shall  wilfully  do  or  cause  to  be  done  anything  in  such  manner  as  to  obstruct  any  engine  or 
carriage  using  any  railway,  or  to  endanger  the  safety  of  persons  conveyed  in  or  upon  the  same, 
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of  the  act  of  Parliament^  as  to  the  mode  of  prosecuting.  It  enacted 
that  the  magistrate  before  whom  the  investigation  took  place,  in 
the  first  instance,  might  send  the  case  to  the  quarter  sessions^  but 
it  contained  no  directions  as  to  the  mode  in  which  it  was  to  be  there 
dealt  with,  whether  by  bill  before  the  grand  jury,  or  otherwise. 

Cresswell,  J. — I  do  not  think  there  is  any  difficulty  on  that 
point.  The  section  enacts  that,  if  the  justice  thinks  fit,  he  may 
commit  the  offender  for  trial  to  the  quarter  sessions,  and  may  order 
him  to  be  detuned,  or  may  admit  him  to  bail  until  the  trial.  The 
trial,  then,  can  only  be  by  indictment  in  the  ordinary  way.  But 
is  this  a  court  of  quarter  sessions  ? 

Straight^  the  deputy  clerk  of  the  arraigns,  said  that  it  was  not. 
By  the  Central  Criminal  Court  Act,  the  judges  appeared  to  have 
the  same  power  as  they  had  upon  the  circuit,  except,  of  course, 
that  which  was  given  by  the  commission  of  assize. 

Chambers  admitted  that  there  was  no  act  which  placed  the  Cen- 
tral Criminal  Court  in  the  same  position  as  a  court  of  quarter 
sessions.  But  still  the  question  would  arise  whether,  although  the 
offence  was  alleged  to  be  against  the  form  of  the  statute,  the  indict- 
ment did  not  disclose  an  offence  at  common  law,  where  it  charged 
acts  endangering  the  lives«of  Her  Majesty's  subjects. 

Cresswell,  J. — Do  you  mean  to  argue  that  if  a  man  were  to 
gallop  a  horse  furiously  through  the  public  streets  without  hurting 
any  person,  that  he  would  be  guilty  of  a  misdemeanor  because  he 
might  be  convicted  of  manslaughter  if  any  one  were  knocked  down 
by  him  and  killed  ? 

ChawberSy  then  contended  that  even  if  the  three  first  counts 
could  not  be  supported,  the  fourth  count,  which  was  framed  upon 
the  fifteenth  section,  might  be  sust^ned, 

Cresswell,  J. — Suppose  no  signal  at  all  had  been  made,  can 
you  prove  that  he  was  <mving  at  an  improper  speed  ? 

Chambers  admitted  that  he  could  not. 

Cresswell,  J. — Then  the  real  fault  was,  the  not  seeing  the 
signal :  how  can  you  make  that  a  wilful  act  ? 

Chambers. — By  turning  away  from  the  place  where  signals 
might  be  expecf ed  to  be  made,  and  by  talking  together,  the  defen- 
dants were  wilfully  neglecting  their  duty. 

Cresswell,  J. — xk% ;  but  they  were  doing  no  act  which  caused 
the  injury,  nor  could  their  neglect  be  said  to  be  wilful  neglect. 

Chambers  could  not  state  that  the  evidence  would  do  more 
than  disclose  a  yrilful  omission  of  duty  on  the  part  of  the  de- 
fendants. 

Cresswell,  J. — ^Without  hearing  the  evidence,  I  think  this 
case  is  now  ripe  for  decision.  Whatever  construction  may  be 
put  upon  the  13th  and  14th  sections  of  the  act  referred  to  as  regards 
the  first  three  counts,  I  have  no  difficulty  in  saving  that  these 
counts  do  not  disclose  any  offence  at  common  law ;  and,  if  the 

or  shall  aid  or  assist  therain,  shall  be  guilty  of  a  misdemeanor,  and  being  oonricted  thereof 
shall  be  liable,  at  the  discretion  of  the  ooort  before  which  he  shall  have  been  conTicted,  to  be 
imprisoned,  with  or  withoat  hard  labour,  for  any  term  not  exceeding  two  years. 
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evidence  would  support  the  charge  upon  the  statute^  it  is  clearly 
not  triable  here.  It  should  have  been  prosecuted  at  the  Quarter 
Sessions.  It  is^  no  doubt,  an  important  question  under  the  13th 
section,  whether  the  negligent  omission  to  see  a  signal,  or  rather 
the  negligent  omission  to  keep  a  good  look-out,  whether  any  mis- 
chief occurs  or  not,  is  cognizable  by  a  Criminal  Court.  According 
to  the  strict  letter  of  the  statute,  if  at  any  point  between  London 
and  York  the  driver  is  not  constantly  on  the  watch,  although  the 
line  is  apparently  clear  at  the  time,  and  no  accident  happens,  he 
would  be  punishable.  As  to  whether  or  not,  however,  tnis  is  the 
right  construction,  I  offer  no  opinion.  As  to  the  fourth  count,  I 
think  there  is  no  pretence  for  saying  that  the  omission  to  keep  a 
good  look-out  is  an  offence  within  the  15th  section.  It  is  not  doing, 
or  causing  to  be  done,  any  act  producing  the  consequences  therein 
mentioned.  Moreover,  it  appears  to  me  that  that  section  is  more 
particularly  directed  against  the  wiHul  and  wanton  acts  of 
strangers,  by  which  the  lives  of  the  public  may  be  endangered. 

Williams,  J. — I  entirely  agree  with  the  opinion  expressed  by 
my  learned  brother  upon  all  the  point-s  to  which  he  has  referred. 
It  is  impossible  to  conceive  that  this  omission  was  a  wilful 
omission,  because,  in  all  human  probajbility,  it  would  involve 
the  loss  of  life  to  the  very  parties  who  were  guilty  of  it.  The 
15th  section,  I  think,  clearly  applies  to  the  acts  of  persons, 
unconnected  with  the  company  at  the  time,  wantonly  obstructing 
engines  by  putting  stones  or  other  things  upon  the  line,  and  thus 
causing  wilful  damage  to  the  train.  This  appears  to  be  so  from 
the  circumstance  that  the  punishment  for  misconduct  on  the  part 
of  those  in  the  immediate  service  of  the  company  had  been  pre- 
viously provided  for. 

The  defendants  were  acquitted* 

Montagu  Chambers,  Q.  C,  and  Johnson,  for  the  prisoner. 
fVUkins,  Seijeant,  and  Parry,  for  the  defendants. 
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COURT  OF  CRIMINAL  APPEAL. 

January  21^  1854. 

(Before  Jervis,  C.  J.,  Wightmax,  J.,  Cresswell,  J., 
Platt,  B.,  and  Williams,  J. 

Req.  t).  Greenhaloh  and  another,  (a) 

False  pretences — Obtaining  valuable  security — Order  for  payment  of 
money— Stat  7^8  Geo.  4,  c.  29,  w.  5,  53. 
An  order  by  the  president  of  a  burial  society  upon  the  treasurer  for  the 
payment  of  a  sum  of  money  to  bearer  on  account  of  the  society y  is  a 
valuable  security  within  the  meaning  of  stat  7^8  Geo.  4,  c.  29, 
ss.  5  and  53  ;  and  a  member  who  obtained  such  an  order  by  false  pre- 
tences was  held  properly  convicted  of  that  offence,  though  the  rules  had 
neither  beenjser^fied  or  enrolled. 

THE  following  case  was  reserved  by  the  Recorder  of  Bolton : — 
At  the  General  Quarter  Sessions  for  the  borough  of  Bolton, 
holden  on  the  19th  of  December,  1853,  David  Greenhalgh  and 
Edward  Clapham  were  tried  before  me  on  an  indictment  charging 
that  they,  by  false  pretences,  did  unlawfully  obtain  from  one  Ben- 
jamin Beswick  an  order  upon  William  Ashton  Entwistle  for  the 
rayment  of  2/.  lO^.,  and  also  did  unlawfully  obtain  from  one  Ellen 
Entwistle  the  sum  of  22.  10^.,  the  moneys  of  the  said  William 
Ashton  Entwistle,  with  intent  to  defraud. 

There  were  two  other  counts  for  obtaining  by  false  pretences 
from  Ellen  Entwistle  the  sum  of  22.  10«.,  the  moneys  of  William 
Ashton  Entwistle,  with  intent  to  defraud. 

It  appeared  on  the  trial  that  there  is  a  burial  society  in  Bolton 
called  the  Bolton  Union  Burial  Society,  the  rules  of  which  have 
neither  been  certified  nor  enrolled ;  that  the  prisoner  Greenhalgh 
was  the  secretary,  and  the  prisoner  Clapham  collector  of  such 
society,  both  being  members  of  the  same  and  interested  in  its  funds ; 
that  benjamin  Beswick  was  the  president,  and  William  Ashton 
Entwistle  the  treasurer  of  the  society ;  that  a  weekly  subscription 
of  one  halfpenny  for  twenty  weeks  would  entitle  the  representatives 
of  a  deceased  member  to  the  sum  of  2L  10«. ;  that  in  case  of  the 
death  of  any  member  of  the  society,  it  was  the  duty  of  the  two  pri- 
soners, as  secretary  and  collector,  to  view  the  body  together,  to 
report  the  death  to  the  president,  and  to  apply  to  him  for  an  order 
upon  the  treasurer  for  the  amount  to  which  the  representatives  of 

(a)  Heportad  by  A.  BrxTLESTOiv,  Esq.,  Barrister- at-L^w. 
VOL.  VI.  8 
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Reo.  such  deceased  member  were  entitled^  and  to  receive  the  same  upon 
^  ^'  such  order  for  the  benefit  of  such  representatives ;  that  the  trea- 
AHD  AnoTHBB.  surcr  would  pay  such  orders  out  of  the  moneys  ot  the  society  m  his 

hands^  but  the  treasurer  is  responsible  to  the  society  for  all  the 

]^'       money  he  has  of  theirs  in  his  hands;  that  on  the  1st  of  September 
FaU€  pretmces  ^^^  ^^"^^  prisoners  Came  together  to  Bejamin  Beswick^  the  president 
^Vabtable    of  the  Said  society.     He  was  at  his  work  in  a  cellar  below,  and 
**'""'y"      Greenhalgh  called  out,  "  Ben,  there's  another  death,  thou  must 
come  up  and  give  an  order."    He  came  up,  and  found  the  two  pri- 
soners in  the  house,  and  said  **  Who's  dead  7"    Greenhalgh  replied, 
Robert  Lord's  child.     Beswick  asked    the  name  of  the  child. 
Greenhalgh   said,  Robert  Lord.     He  asked  them  whether  they 
had  seen  the  corpse ;  and  thev  both  said  the  child  was  dead.     He 
then  asked  where  the  parties  lived ;  Clapham  said,  in  Green-street. 
That  Beswick,  believing  their  statements  (which,  in  fact,  were 
wholly  and  entirely  false,  no  member  of  the  name  of  Lord  being 
dead  at  that  time),  ^ave  and  signed  the  order  he  was  so  asked  for^ 
and  which  was  as  follows,  that  is  to  say : — 

*'  Bolton  United  Burial  Society,  No.  23, 
Bolton,  Sept.  1st.,  1853. 

"  Mr.  W.  A.  Entwistle,  treasurer^-^Please  to  pav  the  bearer 
(Greenhalgh)  2L  lOs.,  and  charge  the  same  to  the  above  society  : 
Robert  Lord. 

"  Benjamin  Beswick,  President," 

Caae.  That  Greenhalgh  took  the  said  order ;  and  the  prisoners  went  away 

together ;  and  afterwards,  on  the  same  day,  went  together  to  Ent- 
wistle's,  the  treasurer's,  and  saw  Ellen  Entwistle,  his  daughter ;  and 
Greenhalgh  asked  if  her  father  was  in,  and  she  said  No.  He  then 
said  there  is  a  death,  and  we  want  2/.  lOs.,  and  gave  her  the  said 
order  so  obtained  from  the  president.  She  told  them  they  must 
wait  till  her  father  capie  in.  They  said  thev  could  not  wait ;  and 
GUpham  said  that  David  (that  is  Greenhalgh)  was  going  off  by  the 
train.  She  at  last  gave  them  2L  10«.  on  account  of  her  father  as 
such  treasurer,  and  she  did  so  from  what  they  said,  and  on  their 
giving  her  the  said  order,  she  gave  the  monev  to  Greenhalgh,  and 
she  saw  Greenhalgh  afterwards  give  twenty  shillings  of  that  money 
to  Clapham. 

The  learned  counsel  for  the  prisoners  objected  that  these  facts 
did  not  bring  the  case  within  the  statute.  I  declined  to  stop  it, 
and  left  it  to  the  jury,  who  found  both  the  prisoners  guilty.  I  sen- 
tenced them  to  be  severally  imprisoned  for  eighteen  months  with 
hard  labour.  The  question  for  the  opinion  of  the  court  is,  whether 
the  prisoners^  on  the  above«stated  facts,  were  properly  convicted  or 
not? 

No  counsel  appeared  for  the  nrisoner. 

Cross,  for  the  prosecution. — None  of  the  Directions  which  were 
taken  to  this  conviction  can  be  sustained.     It  was  contended  that 
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the  case  did  not  come  within  the  statute,  because  the  prisoner,  as        Bbo. 
a  member  of  the  burial  club,  was  part  owner  of  the  money  (b) ;  and  -       ^' 
also,  that  as  the  proof  depended  upon  the  rules  of  the  society,  and  ^^fj^  anotusb. 

those  rules  had  not  been  certified  or  enrolled,  the  case,  could  not  be        

established.  ij^- 

Jervis,  C.  J. — We  think  there  is  nothing  in  those  objections.    Fabe  pretences 

Cross. — The  only  remaining  one  that  the  case  in  any  way  dis-    —VakuMe 
closes  is,  that  the  order  mentioned  in  the  first  count  was  not  a      "«»%• 
valuable  security  within  the  53rd  section  of  stat.  7  &  8  Geo.  4,  , 
c  29  ;  but  it  is  certainly  an  order  for  the  payment  of  money ;  and 
the  5th  section  shows  that  that  is  included  in  the  expression 
**  valuable  security." 

Jekyis,  C.  J. — On  the  first  count  this  conviction  is  clearly  Judgment 
right.  It  alleges  that  the  prisoners  obtained  by  false  pretences  an 
order  for  the  payment  of  money.  They  did  obtain  an  order  for  the 
payment  of  money  ;  and  the  pretences  by  which  they  obt^ned  it 
were  false.  The  only  question,  therefore,  is,  whether  the  order 
was  a  valuable  security  within  the  53rd  section  of  the  7  &  8  Geo.  4, 
c.  29,  which  says,  "  that  if  any  person  shall  by  any  false  pretence 
obtain  from  any  other  person  any  chattel,  money,  or  valuable 
security,  with  intent  to  cheat  or  defraud  any  person  of  the  same, 
every  such  offender  shall  be  guilty  of,  &c."  Now,  the  5th  section 
of  the  same  statute  gives  the  rule  of  interpretation,  which  is,  that 
^'each  of  the  several  documents  hereinbefore  enumerated  shall 
throughout  this  act  be  deemed  for  every  purpose  to  be  included 
under  and  denoted  by  the  words  *  valuable  security.' "  One  of 
those  documents  is  '^  order  or  other  security  whatsoever  for  money 
or  for  the  payment  of  money.*'    The  case,  therefore,  is  quite  clear. 

WiGHTMAN,  J.,  Cbesswell,  J.,  Platt,  B.,  and  Williams,  J. 
concurred. 

Conviction  affirmed,  (c) 

(b)  See  R,  ▼.  Bnxmley  (R.  &  R.  478),  which  was  the  case  of  the  memher  of  a  henefit  sodetj 
stealing  the  propertj  of  the  societj  out  of  the  hands  of  a  bailee. 

(e)  See  R.  ▼.  Murphy  (4  Cox  Criin.  Cas.  100),  a  case  of  erobeJulemeDt  by  the  secretary  of 
a  friendly  society;  and  R,  v.  Woolley  (•&.  251,  255)  ;  R,  v,  Woolley  (ib.  193);  1  Den.  G.  C. 
559.  Id  Reg.v,  BouUon  (1  Den.  C.  C.  508  ;  3  Cox  C.  C.  576),  a  railway  ticket  was  held  to 
be  a  chattel  of  Taloe  within  sect.  53  of  7  &  8  Geo.  4,  c.  29 :  see  also  R,  t.  Arthur  Jknt, 
1  Cox  G.  C,15',R.  T.  Rofiee,  4  Cox  C.  C.  7  ;  and  iS.  v.  Turberville,  ib.  13. 
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COURT  OF  CRIMINAL  APPEAL. 

November  26^  1853. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,  Coleridge,  J., 
Maule,  J.,  Platt,  B.,  Williams,  J.,  Talpourd,  J.,  and 
Crompton,  J.) 

Beo.  v.  Sans  Garrett,  (a) 

False  pretences — Obtaining  money — Intent  to  obtain. 

The  defendant  had  obtained  from  a  banking  firm  in  New  York,  a 
circular  letter  of  credit  for  210/.,  authorizing  him  to  receive  thatsum^ 
or  any  portion  of  it,  from  certain  named  correspondents  in  foreign 
countries,  and  then  to  draw  for  that  amount  upon  the  Union  Bank  in 
Loneton,  in  favour  of  the  persons  from  whom  he  had  received  it.  He 
went  to  St.  Petersburg,  and  having  fraudulentfy  altered  the  sum  men* 
tioned  in  the  letter  from  2101.  to  6,210/.,  he  presented  it  in  its  altered 
form  to  W.  Sf  Co.  of  that  city,  one  of  the  firms  named  in  the  letter, 
and  obtained  from  them  1,200/.  ffe  drew  a  bill  for  that  amount  on 
the  Union  Bank  in  favour  ofW.^  Co.  in  London,  the  correspondents 
ofW.Sf  Co.  in  St.  Petersburg.  The  bill  was  sent  by  the  latter  firm  to 
London,  to  W.S^  Co.  there,  who  duly  presented  it  at  the  Union  Bank, 
but  payment  was  refused. 

On  an  indictment  charging  the  defendant  with  an  attempt  to  obtain 
the  sum  of  1,200/.  from  the  Union  Banh  by  false  pretences,  it  was 
held,  that  he  could  not  be  convicted.  The  presentment  of  the  bill 
by  W.  Sf  Co.  of  Londoti  could  not  be  taken  to  be  a  presentment  by  the 
defendant,  with  interU  to  obtain  money,  since,  had  the  money  been 
obtained,  it  would  have  been  obtained  to  the  use  and  benefit  ofW.Sf  Co., 
and  not  of  the  defendant. 

I^HE  following  case  was  stated  by  Parke,  B. : — 
The  prisoner  was  tried  before  me,  at  the  July  session^,  at 
the  Old  Bailey,  for  a  misdemeanor.  The  seventh  count  of  the 
indictment  stated  in  substance,  that  the  Union  Bank,  i^  London, 
were  correspondents  of  Duncan,  Sherman  &  Co.,  bankers,  at  New 
York,  that  Duncan  &  Co.  were  accustomed  to  give  to  persons  that 
might  apply  to  them,  authoritv  to  demand  from  the  Union  Bank 
sums  of  money  on  account  of,  and  on  behalf  of  Duncan  &  Co. ; 
that  the  Union  Bank  were  accustomed  to  pay  persons  so  autho- 
rized; that  the  prisoner  demanded  payment  on  account  of,  and  on 
behalf  of  Duncan  &  Co.,  from  the  Union  Bank,  of  the  sum  of  1,200/., 
and  falsely  pretended  to  the  Union  Bank  that  he  was  duly  autho- 

(a)  Beported  by  B»  C.  Robinsok,  Esq,,  Barrbter-at-Law. 
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rized  by  Duncan  &  Co.  to  demand,  on  their  account  and  on  their 
behalf,  payment  of  the  l,200i  from  the  Union  Bank,  with  intent,  g.  ,  q*^* 

unlawfully,  to  obtain  from  the  Union  Bank  a  large  sum  of  money,       

to  wit,  1,200/.,  whereas,  in  fact,  he  was  not  so  authorized.  I8&s. 

On  the  trial,  it  appeared  that  Messrs.  Duncan,  Sherman  &  Co.,  jrajgTnretMcu 
of  New  York,  the  correspondents  of  the  Union  Bank,  in  London,  ^v^!Su^ 
were  in  the  habit  of  issuing  circular  letters  of  credit  for  certain 
sums,  with  a  list  of  correspondents  in  different  parts  of  the  world, 
authorizing  the  persons  to  whom  letters  of  credit  were  given,  to 
draw  in  favour  of  one  of  those  correspondents,  for  such  part  as  he 
might  require  of  the  stipulated  sums  for  which  letters  of  credit 
were  ^ven  on  the  Union  Bank;  and  the  correspondent  upon 
giving  cash  upon  such  draft,  was  to  indorse  the  amount  on  the 
circnmr^  and  when  the  whole  was  advanced,  the  last  person  making 
an  advance  retained  the  circular.  The  circular  letters  of  credit 
were  each  numbered  with  distinctive  numbers.  The  prisoner  having 
procured  such  a  circular  from  Duncan,  Sherman  &  Co.,  at  New 
York,  for  210/.,  No.  41,  came  to  England,  and  there  drew  drafts 
in  favour  of  the  named  correspondents  there,  to  the  amount,  in 
different  sums,  of  less  than  210L,  and  consequently  retained  the 
circular  letter  of  credit,  those  sums  bein^  indorsed  on  it  He  then 
went  to  St.  Petersbui;^,  and  there  exhibited  the  letter  of  credit  to 
Wilson  &  Co.  of  that  place,  one  of  the  firms  mentioned  in  the  list  of 
correspondents,  it  having  then  been  altered  by  him  by  the  addition 
of  the  firare  5  to  210/.,  and  converted  into  a  letter  of  credit  for 
6,21021,  No.  41.  He  obtained  from  that  house  several  sums,  and, 
finally,  a  sum  of  1,200/L,  and  another  of  2,500J1  on  drafts  for  those 
amounts  on  the  Union  Bank,  drawn  by  the  prisoner  in  &vour  of 
their  London  firm,  all  of  which  were  indorsed  on  the  back  of  the 
letter  of  credit  Wilson  &  Co.,  on  receiving  those  drafts,  for- 
warded them  to  their  house  in  London,  and  they  duly  presented 
the  draft  for  1,200J1  on  the  Union  Bank,  and  required  payment  of 
it.  It  becomes  unnecessary  to  state  the  circumstances  as  to  any 
other  draft,  the  proof  of  one  case  being  sufficient  to  raise  the  point 
made  for  the  defendant  The  Union  Bank  having  been  advised 
of  the  draft  No.  41,  by  Sherman  &  Co.,  as  a  draft  for  210/.  only, 
and  so  discovering  the  fraud,  refused  to  pay  the  1,200/. ;  and  the 
defendant^  being  afterwards  found  in  England,  was  taken  into 
custody;  and  then  the  indictment  in  question  was  preferred 
against  him. 

The  prisoner's  counsel  contended,  first,  that  the  prisoner  had 
committed  no  offence  in  London.  Secondly,  that  he  had  not  com- 
mitted the  offence  charged  in  the  indictment.  I  thought  a  person, 
thouffh  personally  abroad,  might  commit  a  crime  in  England,  and 
be  afterwards  punished  here,  as,  for  instance,  if  he,  by  a  third 
party,  sent  poisoned  food  to  one  in  England,  meaning  to  kill  him, 
he  would  be  ^ilty  of  murder,  if  death  ensued,  although  he  could 
not  be  amenskble  to  justice  till  he  vras  personally  within  the  juris- 
diction ;  and  1  thought  it  was  a  question  for  the  jury,  whether, 
although  the  prisoner's  immediate  object  was  to  cheat  Wilson 
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and  Co.,  of  St.  PeterBburg,  by  means  of  the  forged  letter  of  credit, 
SumGABBsiT  ^^  ^^^  ^^*  ^'^  mean  that  they,  or  their  correspondents,  or  the 
.         '  indorsers  from  them,  should  present  this  draft  which  was  unautho* 
1858        rized  by  the  true  letter  of  credit,  and  obtain  payment  of  it  from 
FQuTvretmeei  ^®  Union  Bank,  in  London,  as  a  true  one ;  ana  1  left  the  question 
— r^liMiAi    to  the  jury,  whether  he  did  so  intend,  and  the  jury  found  that  he. 
memntjf.      did.     The  prisoner's  counsel  also  contended,  that,  if  he  did  so 
mean,  and  could  be  considered  as  making  Wilson  &   Ca,  of 
London,  his  innocent  agents  to  present  the  unauthorized  cheque, 
he  did  not  mean  to  obtain  the  amount  of  the  cheque  from  the 
Union  Bank  in  the  sense  of  that  word  in  the  indictment,  which,  it 
was  contended,  meant  an  obtaining  for  himself,  but  that  he  only 
meant  to  enable  Wilson   and   Co.  to  obtain  it  fcnr  themselves. 
The  King  v.  Wavell  (1  Moo.  C.  C.  224),  was  cited.    I  thought 
it  right  not  to  pass  sentence  on  the  prisoner,  but  to  respite  judg- 
ment until  the  opinion  of  the  judges  could  be  taken  upon  both 
these  points.     I  accordingly  request  their  opinion. 

Byles^  Serjt.  {^Robinson  with  him)  for  the  defendant. — First,  did 
the  defendant  intend  to  defraud  the  Union  Bank  at  all?  Secondly, 
inasmuch  as  when  the  bill  was  presented  by  Wilson  &  Co.,  he  was 
not  in  England,  did  he  commit  any  offence  in  this  country  ?  And, 
thirdly,  did  he  intend  to  obtain  any  chattel,  money,  or  valuable 
security,  within  the  7  &  8  Geo.  4,  c.  29,  s.  53. 

LoBD  Campbell,  C.  J. — The  indictment  here  is  for  an  attempt 
to  obtain  by  false  pretences ;  but  I  presume  we  may  treat  the  case 
as  if  it  was  an  ordmary  one  of  false  pretences,  and  discuss  whether, 
if  Wilson  &  Co.  had  actually  obtained  the  money  from  the  Union 
Bank,  the  obtaining  could  be  said  to  be  by  the  prisoner  under  the 
statute. 

Bykt. — Just  so.  Nothing  turns  here  upon  the  difference  be- 
tween attempting  to  obtain,  and  actually  obtaining.  The  5th 
section  of  the  statute  defines  what  is  meant  by  a  valuable  security. 
If  this  money  had  been  paid  at  the  Union  Bank,  could  it  be  said 
that  the  defendant  had  obtained  either  chattel,  money,  or  valuable 
security  ?  The  money  would  have  been  received  by  Wilson  &  Go. 
here;  and  they  would  not  have  been  bound  to  account  to  the 
defendant  for  any  portion  of  it.  All  he  could  by  possibility  obtain, 
even  if  that  were  otherwise,  would  be  credit  in  account  Before  the 
money  was  obtained  here  he  owed  the  amount  to  Wilson  &  Co. 
of  St.  Petersburg.  After  it  was  obtained  he  owed  it  to  Wilson 
&  Co.  here. 

Platt,  B.*— As  you  put  it  he  mwely  overdrew  his  account  in 
Russia. 

Byles, — That  is  sa  The  money  would  have  been  obtuned  here 
by  and  for  another  person.  fVavelPs  case  (1  Moa  C.  C.  224\  is 
in  point;  and  it  Was  there  held,  that  obtaining  credit  witn  a 
banker  by  false  pretences,  and  thus  procuring  him  to  pay  drafts  to 
third  persons,  was  not  an  obtaining  of  a  chattel,  money,  or  valuable 
security  within  the  statute.    There  it  was  siud^  that  the  person 
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vrho  presented  the  cheque,  and  obtained  the  money,  was  the       Reo. 
af^ent  of  the  defendant  who  had  procured  the  credit  by  the  de^ait        J'- 
of  a  forged  bill.     But  the  court  held  that  it  was  not  so.     By  an       j^^ktt. 
act  of  his  he  had  enabled  a  certain  person  to  obtain  money,  but  he        issa. 

himself  had  not  obtained  it.     The  utmost  that  could  be  said  was,        

that  the  bank  paid  certain  debts  for  which  he  was  liable.  *'— rSSfe** 

Lord  Campbell.— It  is  clear  that  the  money  was  never  in-      tecun^, 
tended  to  reach  his  hands. 

Byles. — Lord  Tenterden,  in  WaveWs  ease,  says :  "  the  defendant 
only  obtains  credit  in  account,  some  one  else  receives  the  money,** 
It  IS  impossible  to  distinguish  that  case  from  the  present  one. 
Suppose  a  man  utters  a  5L  note  which  he  knows  to  be  forged,  he 
is  not  only  guilty  of  uttering  but  also  of  obtaining  money  by  false 
pretences  if  money  is  given  to  him  for  the  note.  Suppose  that 
afterwards  the  note  passes  through  fifty  different  hands,  could  he 
be  said  to  utter  it  m  every  instance ;  or  could  it  be  maintained 
that  when  he  originally  uttered  it  it  was  with  the  intent  of  getting 
successive  sums  of  money  upon  it  ?  He  must  be  supposed  to  have 
contemplated  that  the  note  would  circulate  from  hand  to  hand,  and 
that  money  would  be  obtained  upon  it  by  the  various  holders,  but 
could  it  be  contended  that  every  time  they  obtained  money  it  was 
an  obtaining  by  him?  If  so,  he  would  be  committing  a  fresh 
crime  every  time  the  note  changed  hands.  He  might  have  been 
convicted  of  the  original  offence  and  have  suffered  transportation ; 
but  if  the  note  was  in  circulation  on  his  return  he  might  be  tried 
and  convicted  again,  by  reason  of  this  doctrine  of  relation  back  to 
the  original  fraud.  In  the  present  case,  when  the  defendant  re- 
ceived the  money  in  St  Petersburg  he  had  entirely  effected  his 
purpose;  he  had  no  ulterior  intent  with  regard  to  either  the  letter 
or  the  bill.  The  intent  necessary  to  be  proved  here  is  an  actual 
intent  and  not  a  constructive  one.  It  would  be  very  superfluous  to 
enact  that  a  man  should  not  commit  a  crime  to  benefit  another 
person,  yet  this  is  the  construction  contended  for  on  the  other 
side.  It  is  as  if  the  words  of  the  statute  were  *^  If  any  one,  for 
himself,  or  for  any  other  person,  or  by  himself  or  by  any  other 
person,  should  pretend  and  obtain  for  his  own  or  that  other  per- 
son's benefit." 

Lord  Campbell. — The  only  interest  the  prisoner  would  seem 
to  have  after  he  had  obtained  the  money  in  St.  Petersburg  would 
be  that  the  bill  should  not  be  presented  in'  London. 

Bi/ks. — Suppose,  instead  of  this  biU  being  presented  at  the 
Union  Bank  immediately,  it  had  been  indorsed  over  several  times- 
would  every  fresh  indorsement  by  an  innocent  holder  be  a  distinct 
crime  committed  by  the  defendant?  No  principle  of  law  is 
more  clear  than  that  penal  statutes  must  be  construed  strictly. 
R.  V.  Lara  (6  T.  R.  565),  was  cited. 

Huddleston  {^Bodkin  with  him  for  the  prosecution)  was  then 
called  upon  by  the  court  to  support  the  verdict  If  the  cheque 
had  been  paid  in  London  the  defendant  would  have  obtained 
money  within  the  meaning  of  the  statute.     To  obtain,  means,  to 
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Bbo.       get  from  an  individual.    It  is  not  essential  that  the  person  who 
^  makes  the  pretence  should  get  the  money  to  himselfl 

saksGarrbtt.     Lqijjd  Campbell. — Do  you  mean  to  say  that  to  obtain  a  thing 
1853.        is  simply  to  deprive  another  of  it  ? 

Huddleston. — Yes,     I  contend  that  such  is  the  meaning  of  the 

^^v^M^  statute.  To  deprive  under  such  circumstances  that  the  person 
tecwitjf,  deprived  would  be  cheated.  It  is  not  merely  the  word  ^'obtain" 
that  is  used.  It  is  ''obtain  from."  Suppose  that  A.,  for  the 
purpose  of  ruining  B.,  gets  him,  by  fraua,  to  pay  a  large  sum  of 
money  to  C,  A.  may  then  be  sfud  to  have  obtained  the  money 
from  C. 

Maule,  J. — Suppose  then,  A.  induces  B.  to  spend  his  money  in 
extravagance,  or  in  gaming,  so  that  B.  is  ruined,  can  A.  be  said 
to  have  obtained  B.'s  money  ?  Is  not  the  word  '^  obtain  "  used  in 
the  sense  of  "  to  acquire  ? 

Huddleston. — In  larceny  it  is  not  necessary  that  the  prisoner 
should  have  obtained  the  thing  stolen  to  his  own  use. 

CoLEBiDGE,  J. — The  section  seems  framed  with  a  view  to  dis- 
tinguish it  from  a  case  of  larceny.  The  word  '^  obtain  ^  seems 
expressly  narrowed  to  the  meaning  contended  for  on  behalf  of  the 
defendant 

Huddlestan. — In  R.  v.  JoTtes  (1  Den.  C.  C.  188),  the  prisoner 
obtained  a  letter  from  the  post-office,  not  with  the  view  of 
using  the  letter,  but  for  the  purpose  of  destroying  it,  and  thereby 
preventing  its  contents  from  reaching  the  person  to  whom  it  was 
addressed,  whereby  the  prisoner's  character  would  have  been  in- 
jured. She  burnt  the  letter  immediately  on  obtaining  it,  and  yet 
this  was  held  to  be  larceny. 

Lord  Campbell. — Then  the  letter  itself  was  in  the  possession 
of  the  prisoner,  and  by  that  possession  the  end  she  had  in  view  was 
accomplished. 

Huddleston, — The  question  here  is,  whether  there  was  not  such 
an  obtaining,  if  not  by  the  individual  himself,  at  least,  to  his  use^ 
so  that  the  object  he  had  in  view  was  carried  out?  The  case  put 
of  the  forged  note  is  distinguishable,  because  the  jury  have  found 
that  the  defendant  did  intend  that  the  bill  should  be  presented  in 
London. 

Lord  Campbell. — That  means  no  more  than  that  he  foresaw 
it  would  be  done. 

Huddleston. — ^There  is  something  more  than  mere  foresight^ 
because  the  draft  is  actually  made  in  favour  of  the  persons  who 
present  it,  and  the  defendant  directly  nominates  and  authorizes 
them  to  present  it.  It  is  precisely  as  if  he  had  sent  a  person  to 
receive  the  money.  The  statute  cannot  mean  that  there  must  be 
an  actual  reduction  into  the  possession  of  the  person  making  the 
pretence.  Otherwise  a  clerk  sent  for  the  express  purpose  of  re* 
ceiving  the  money,  and  so  receiving  it  would  not  fix  the  principal 
with  the  receipt. 

Lord  Campbell. — But  there  the  money  would  be  held  by  the 
clerk  for  the  benefit  of  the  master.     Here  the  principal  never 
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intended  to  obtain  for  himself  or  to  get  the  least  benefit  by  the       Rsa 
obtaining  of  others.     ^  **• 

Huddlestan. —  WavelVs  case  is   distinguisha'ble  inasmuch  as  the        

decision  there  was  that  by  the  false  pretence  the  defendant  did  not       1853. 
obtain  any  specific  sum.  Ft^LTmimoaM 

Maule,  J. — The  decision  seems  to  have  been  that  the  defendant    __ rSfwMr* 
did  not  obtain  any  chattel,  money,  or  valuable  security.     All  he 
obtained  was  credit  in  account,  which  was  declared  not  to  be  within 
the  statute. 

HuddkstoTu — It  is  a  universal  principle  of  law  that  a  man  must 
be  taken  to  contemplate  the  consequences  of  hi^  own  acts.     The 

Srisoner  must  have  meant  Wilson  &  Co.  here  to  present  the 
raft,  and  he  therefore  made  them  his  agents  for  that  purpose* 
If  the  Union  Bank  had  paid  the  money  they  might  have  sued  the 
defendant  for  money  paid  to  his  use.  If,  when  the  money  was 
obtained,  it  was  to  have  been  handed  over  to  the  defendant, 
it  would  clearly  have  been  obtained  for  his  benefit.  The  only 
difierence  is  tnat  they  pay  him  before  presentation  instead  of 
afterwards. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  conviction 
cannot  be  sustained.  The  question  is,  whether,  supposing  the 
Union  Bank  had  honoured  tne  cheque,  the  prisoner  could  have 
been  indicted  under  the  act  of  Parliament,  for  obtidniuff  money  by 
fiilse  pretences?  I  am  clearly  of  opinion  that  he  could  not  I  do 
not  ground  my  judgment  on  the  circumstance  of  the  ofience  having 
been  committed  beyond  the  jurisdiction  of  the  Criminal  Courts  of 
this  country  ;  for  a  person  may  by  the  emplovment  as  well  of  a 
conscious  as  of  an  unconscious  agent,  render  hunself  amenable  to 
the  law  of  England  when  he  comes  within  the  jurisdiction  of  oqr 
courts.  But  1  am  clearly  of  opinion  that  this  would  not  have 
been  an  obtaining  money  by  false  pretences  within  the  meaning 
of  the  statute,  hra  it  been  actually  obtained.  I  think  the  act 
means,  that  the  money  should  be  obtained  according  to  the  wish, 
or  to  gain  some  object  of  the  party  who  makes  the  udse  pretence. 
Here  the  obtaining  had  not  the  effect  of  accomplishing  any  object 
the  prisoner  had  in  view.  No  advantage  could  arise  to  him  by 
the  cheque  being  honoured.  He  had  gained  his  end  when  he  was 
in  St.  Petersburg.  It  was  a  matter  of  perfect  indifference  to  him 
whether  Wilson  &  Co.  did  or  did  not  obtain  payment  from  the 
Union  Bank.  It  would,  in  truth,  have  been  much  more  for  his 
benefit  had  the  draft  been  burnt  or  lost  on  its  passage  from  St. 
Petersburg  to  London.  As  has  been  observea  by  my  brother 
Coleridge,  the  object  of  the  statute  was,  that  in  cases  where  there 
were  nice  distinctions  between  larceny  and  fraud,  the  party  should 
not  go  unpunished.  And  it  was  probably  with  a  view  to  the  case  of 
larceny,  that  this  enactment  has  been  passed  by  the  Legislature. 
With  regard  to  larceny,  we  must  always  see  that  in  the  act  alleged 
as  constituting  the  offence,  the  person  committing  it  had  some 
advantage,  not  necessarily  a  pecuniary  advantage,  but  the  gratifi- 
cation of  some  wish,  otherwise  it  would  not  be  larceny.     We  are 
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Bao.        pressed  in  argument  by  the  finding  of  the  jury,  that  the  defendant 
SahsGarrbtt  ^^^^^  Wilson  &  Co.  to  present  the  draft.     That  merely  amounts 

'  to  this,  that  the  prisoner  foresaw,  and  anticipated,  that  the  draft 

1853.        would  be  presented  for  payment  at  the  Union  Bank,  not  that  he 

FaUe      tences  ^^®^®^  ^*"     ^^  ^°®  Sense,  indeed,  he  may  be  said  to  have  meant  it, 

—viable    fo^  ^  ™^^  ^8  ^^^^  ^o  intend  what  is  the  natural  consequence  of 

securitff.      what  he  does,  but  that  is  a  subtlety  of  law  that  cannot  be  made 

available  to  show  that  it  was  the  real  wish  of  the  prisoner  that  the 

draft  should  be  presented.     To  allow  it  to  have  that  effect  here, 

would  be  to  confound  two  entirely  different  classes  of  offences. 

There  has,  no  ooubt,   been   a  gross  fraud,  but  there  is  not  an 

obtaining  of  money  by  false  pretences  within  the  meaning  of  the 

act  of  Parliament. 

Parke,  B. — The  real  question  at  issue  has  been  stated  by  my 
lord  to  be,  whether,  if  Wilson  &  Co.  had  obtained  the  money,  the 
prisoner  could  have  been  convicted  of  obtaining  money  by  false 
pretences  ?  The  word  "  obtain"  in  this  statute  must  mean  not  the 
mere  defrauding  or  depriving  another  of  his  property,  but  the  get- 
ting some  benefit  for  himself.  In  Re  Waoell  there  was  no  false 
?retence  made  use  of  with  the  view  of  obtaining  any  specific  sum. 
?he  only  object  of  the  prisoner  there  was  to  obtain  credit  in 
account  with  the  bank.  It  was  decided,  I  think,  by  the  judges 
on  that  ground,  and  that  no  chattel,  money,  or  valuable  security 
was  obtained  by  the  pretence.  Had  this  been  the  case  of  a  debtor 
drawing  a  cheque  upon  a  bank,  and  giving  it  to  a  creditor  in  dis- 
charge of  his  account,  and  then  going  to  the  bank,  and  by  means 
of  a  false  pretence  inducing  the  bank  to  honour  the  cheque  when 
presented  by  the  creditor,  the  debtor  would,  I  think,  be  within  the 
act,  and  would  obtain  the  money  by  false  pretences.  Supposing 
the  law  to  be  as  I  have  stated  it,  I  have  felt  a  difficulty  in  saying 
that  the  prisoner  has  not  indirectly  obtained  the  benefit  by  the 
payment  to  Wilson  &  Co.  But  I  do  not  feel  so  strong  an  opinion 
on  the  matter  as  to  say  that  t  doubt  the  correctness  of  what  Lord 
Campbell  has  said,  that  there  would  have  been  no  advantage  to 
the  prisoner  in  the  payment  to  Wilson  &  Co.  Supposing  the 
money  had  been  paid,  and  a  prosecution  had  been  instituted 
against  the  prisoner  for  obtaining  it  bv  false  pretences,  I  am 
inclined  to  thmk  it  must  have  failed,  for  I  am  not  satisfied  he  would 
have  committed  any  indictable  offence. 

Coleridge,  J. — I  agree  in  opinion  with  Lord  Campbell  The 
point  is,  whether,  if  the  money  had  been  obtained,  the  case  would 
have  come  within  the  53rd  section  of  the  act  of  Parliament  ?  The 
prisoner  did  not  actually  obtain  the  money,  nor  did  he  construc- 
tively obtain  it  by  means  of  an  agent.  In  order  that  a  person 
should  be  the  agent  of  another  in  obtaining  money,  he  must  obtain 
it  by  the  desire  or  for  the  benefit,  or  according  to  the  intent  of 
the  supposed  principaL  The  prisoner  could  not  have  intended  that 
Wilson  &  Co.  should  obtain  the  money,  for  he  knew  that  the 
Union  Bank  must  discover  the  fraud,  and  their  paying  it,  there- 
fore, was  out  of  the  question.    But  if  they  had  done  so,  it  does 
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not  appear  to  me  that  Wilson  &  Co.  would  have  received  it  for  his        Bm. 
benefit,  or  according  to  his  desire.     The  expression  that  he  meant  '* 

them  to  present  the  cheque  merely  means  that  his  opinion  was  ^»  ABmm? 
that  they  would  do  so.  185S. 

Maule,  J. — It  is  clear  to  me  that  the  prisoner  is  not  guiltjr.  — 
All  that  he  did  was  done  at  St  Petersburg,  and  no  part  of  it  m  __roft*cSfe" 
London.  What  was  done  in  London  by  Wilson  &  Co.  in  pre- 
senting the  cheque  (an  act  which  the  prisoner  manifestly  would 
have  desired  not  to  be  done^  is  sought  to  be  chained  against  him 
|is  an  act  of  his  own.  The  jury,  in  answer  to  a  somewhat  leading 
question,  whether  the  prisoner  did  not  mean  that  Wilson  &  Co., 
or  their  correspondents  or  indorsees,  should  present  the  cheque, 
found  that  he  aid  mean  it ;  ahd  it  is  said  that  this  act  of  Wilson 
&  Co.,  in  presenting  the  cheque,  is  brought  home  to  the  prisoner 
by  this  finding  of  tne  jury.  But  the  jury  never  intended  to  say 
that  the  prisoner  requested  or  ordered  Wilson  &  Co.  to  present 
the  cheque,  or  made  them  his  agents  for  the  purpose  of  so  doing. 
It  is  also  put,  that  in  cases  of  forgery,  it  has  been  held^  that  a  man 
must  be  taken  to  intend  that  to  take  place  which  is  the  natural 
consequence  of  his  act.  That  principle  applies  if  you  mean  to 
impute  to  an  act  a  character  of  criminality  in  consequence  of  the 
intent  Thus,  if  a  man  utters  a  forged  Bank  of  England  note,  it 
is  always  held,  that  if  the  bank  would  have  been  defrauded  if  they 
had  paid  the  note,  the  party  who  utters  it  must  be  responsible  for 
the  act,  as  done  with  intent  to  defraud  the  bank.  But  the  ques- 
tion there  depends  upon  the  mode  in  which  the  bank  parts  with 
their  money.  It  does  not  depend  upon  who  gets  the  money.  If 
the  bank  is  cheated  out  of  their  money  by  means  of  the  forged 
note,  they  are  defrauded  as  the  utterer  of  the  note  intended  they 
should  be.  But  in  determining  whether  the  money  here,  if  obtained, 
would  have  been  obtained  by  the  prisoner,  it  is  necessary  to  con- 
sider the  person  by  whom,  and  the  manner  in  which  it  must  have 
been  received.  It  is  found  that  it  would  have  been  obtained  by 
some  persons  whom  the  prisoner  foresaw  would,  in  all  probability, 
present  the  cheque,  but  who  did  not  present  it  for  him,  or  mean 
to  apply  the  money  to  his  purposes  but  to  their  own.  It  is 
clear  to  me,  therefore,  that  there  was  no  obtaining  by  him.  It 
might  be  truly  charged  against  the  prisoner  that  he  intended  to 
defraud  the  London  bank,  to  whom  he  might  foresee  that  the 
cheque  would  be  presented,  but  that  does  not  constitute  an  ob- 
taining the  money  by  him  any  more  than  when  a  party  has  put  a 
forged  note  into  circulation  he  can  be  said  to  have  obtainea  the 
money  from  the  Bank  of  England,  by  whom  it  is  paid,  twelve 
months  afterwards.  What  took  place  in  London  the  prisoner  did 
not  order.  He  might  foresee  it  as  I  have  said,  and  might  regret 
being  obliged  to  foresee  it ;  but  I  do  not  think  him  criminally 
responsible  for  it. 

Platt,  B. — I  also  think  the  conviction  cannot  be  sustained. 
Suppose  that  the  whole  transaction  had  occurred  in  England. 
That  the  defendant  had  obtained  a  letter  of  credit  authorizmg  him 
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Bso^       to  receive  money  at  York,  and  then  to  draw  npon  a  bank  in 
SahbGarbbtp.  I^^^^o^*     That  he  altered  the  sum  mentioned  in  the  letter  to  a 

*  larger  amount,  received  that  amoant  in  York,  and  drew  upon  the 

1853.       house  in  London.     Surely  when  he  got  the  money  in  York,  there 

FabTpretMeet  ^^^^^  ^®  *^  ^^^  *o  *^  mtent  on  his  part  with  reference  to  the 

—Valuable    draft  and  its  payment.    The  fraud  womd  be  committed  at  York, 

Mcurity.      and  would  be  there  complete,  and  no  one  would  have  thought  in 

such  a  case  of  charging  the  defendant  with  a  fraud  in  London. 

So  here  the  fraud  was  complete  in  St  Petersburg;  but  because 

the  defendant  cannot  be  convicted  herd,  under  the  circumstances, 

for  what  was  done  in  another  country,  we  are  asked  to  strain  the 

law  for  the  purpose  of  bringing  him  within  its  provisions.     It 

seems  to  me  impossible  to  say  that  those  who  presented  the  cheque 

for  their  own  use  and  benefit  were  the  agents  of  the  prisoner  in  so 

doing. 

Williams,  J.,  Talfoubd,  J.,  and  Cbompton,  J.,  concurred. 

Conviction  qtuuhed. 
Bodkin  and  HuddUsUm^  for  the  prosecution. 
ByU$i  Serjt,  and  Robnuon,  for  the  prisoner. 
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COURT  OP  CRIMINAL  APPEAL. 

February  A^  1854. 

(Before  Lord  Campbell,  C.  J.,  Parke,  B.,  Alderson,  B*, 
Coleridge,  J.,  Maule,  J.,  Wjghtman,  J.,  Cresswell,  J., 
Platt,  B.,  Williams,  J.,  Martik,  B.,  and  Crompton,  J.) 

Reg.  o.  Beaumont,  (a) 

EmbezzlemerU — Master  and  servant — On  whose  account  numey  received. 

A  contract  had  been  entered  into  between  W.  and  the  Great  Northern 
Railway  Company^  by  which  W.  was  to  provide  horses  and  carmen 
{the  company  providing  carts)  for  the  conveyance  of  the  compamfs 
coals  to  their  several  customers.  By  the  contract^  W.  s^pulated  that 
the  carmen  should,  in  all  things  connected  with  the  carrying  and  delivery 
of  the  coals  and  the  receipt  and  payment  of  moneys^  obey  the  orders  and 
commands  of  the  companies  coal  manager^  and  Aould  bersubfeet  to  the 
same  rules  and  regulations  as  the  servants  of  the  company  ;  and^  in  case 
of  disobedience  ^orders,  should  be  immediately  £scharged.  It  was 
also  provided  that  W.ortke  said  carmen  should^  day  by  day,  pay  and 
account  for,  to  the  compan%fs  coal  manager,  aU  moneys,  cheques,  4*^., 
they  should  rec-eivefrom  the  customers  of  the  company. 

The  defendant,  being  one  of  the  carmen  so  engaged  by  W,  and  employed 
by  ^e  company,  received  from  a  customer  the  price  of  a  load  of  coals 
he  had  delivered,  and,  instead  of  paying  it  over  to  the  coal  manager, 
he  converted  it  U)  his  own  use. 

Held,  on  an  indictment  charging  him  with  embezzling  certain  moneys  of 
W,  his  master,  that  he  could  not  be  convicted,  since  the  money  was 
received  not  for  and  on  account  of  W.,  but  for  and  on  account  of  the 
railway  company, 

THE  foUowiDg  case  was  reserved  from  the  Central  Criminal 
Court  by  the  learned  Recorder  of  London : — 
At  the  General  Session  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  holden  for  the  jurisdiction  of  the  Central  Criminal  Court 
on  the  *28th  day  of  November,  1853,  Edward  Beaumont  was  tried 
and  convicted  before  me  upon  an  indictment  for  embezzlement, 
whereby  it  was  charged  in  the  usual  manner,  that  he,  being  servant 
to  Edward  Wiggins,  by  virtue  of  his  employment  as  such  servant, 
received  the  sum  of  51,  lOs,  on  account  of  his  said  master,  and  felo- 
niously embezzled  and  stole  that  sum  of  monev,  and  alleging  that 
money  to  be  the  money  of  the  prosecutor.     Edward  Wiggins,  the 

(a)  Reported  bj  B.  C.  BoBUiaoH,  Esq.,  Barrister-st-Lsw. 
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Kbo.        prosecutor,  had  become  a  contractor  with  the  Great  Northern  Bail- 
g     "•  ^      way  Company  for  finding  and  providing  them  with  necessary  horses 

"  '    and  carmen  for  the  purpose  of  drawing,  conveying,  and  delivering 

IS54.  to  the  customers  of  the  company  the  coals  of  the  company  in  their 
own  waggons,  and  had,  moreover,  contracted  with  the  said  company 
that  he  or  his  carmen  should,  day  by  day,  duly  account  for  and 
deliver  to  the  said  company's  ooal  manager  all  moneys  received  from 
such  customers  in  payment  for  coals  so  delivered.  The  delivery 
notes,  as  well  as  receipted  invoices  of  the  coals,  were  handed  to  the 
carmen  of  Wiggins,  and  the  former  were  taken  to  his  office  to  be 
entered  in  his  books,  but  the  invoices  which  were  already  receipted 
by  the  company  were  to  be  left  with  the  customer  on  payment  of 
the  amount.  The  prisoner  was  the  servant  of  Edward  Wiggins, 
and  was  employed  by  him  as  his  carman  in  the  delivery  of  coal, 
pursuant  to  the  said  contract ;  and  it  was  his  duty  to  pay  over 
direct  to  the  clerks  of  the  company  any  money  he  might  receive  for 
any  such  coals.  It  did  not  appear  that  such  moneys  so  received  by 
him  and  paid  over  to  the  company  ever  formed  items  of  account 
between  Edward  Wiggins  and  the  company.  On  the  day  men- 
tioned in  the  indictment,  the  prisoner  had,  as  the  servaat  of  Mr. 
Wiggins,  delivered  coals  of  the  company  to  one  of  their  customers. 
He  also  brought  the  delivery  order  to  Wiggins'  office,  which  was 
entered  in  his  books,  and  received  in  payment  the  price  of  the 
coals,  viz.,  the  sum  of  5L  10^,,  mentioned  in  the  indictment,  and  left 
the  receipted  invoice  with  the  customer.  This  sum  he  never  handed 
over  or  accounted  for  to  the  company  or  their  clerks,  but  converted 
the  same  to  his  own  use,  thereby  rendering  his  master  liable  to  pay 
that  amount  to  the  company  under  the  said  contract  This  was 
the  embezzlement  upon  which  the  prosecutor  relied.  It  was  con- 
tended for  the  prisoner,  first,  that  the  money  had  not  been  received 
on  account  of  tne  prosecutor,  Mr.  Wiggins,  and  that,  under  such 
circumstances,  the  crime  of  embezzlement^  within  the  meaning  of 
the  indictment  and  7  &  8  Geo.  4,  c  29,  had  not  been  completed ; 
secondly^  that  the  ownerships  of  the  money  stated  in  the  indictment 
was  not  proved  as  laid.  As  to  the  first  point,  I  directed  the  jury 
that,  as  tne  prisoner  was  the  servant  of  Mr.  Wiggins,  and  received 
the  money  in  the  course  of  his  employment  as  such  servant,  they 
might,  under  the  above  circumstances,  find  that  he  received  it  on 
account  of  his  master  in  the  sense  used  in  and  required  to  be  proved 
by  the  indictment.  On  the  second  point,  I  directed  the  jury  that, 
even  if  it  were  necessary  to  prove  the  money  obtained  to  be  the 
property  of  the  prosecutor  (of  which  I  had  some  doubt),  yet,  if 
they  found  that  it  was  received  by  the  prisoner  on  the  prosecutor's 
account,  it  would  be  the  property  of  the  master  in  the  sense  of  the 
allegation  in  the  indictment  Having  doubts  as  to  the  propriety  of 
my  ruling  on  both  the  above  points,  I  consented  to  reserve  them 
for  the  consideration  of  the  justices  of  either  bench  and  barons  of 
the  Exchequer  in  the  form  of  a  case  under  the  11  &  12  Vict  c  78 ; 
and  the  foregoing  is  the  case  upon  which  their  decision  is  requested. 
Judgment  has  been  respited  upon  the  prisoner,  and  he  remained 
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in  gaol  in  default  -of  sureties  to  receive  judgment  when  called  upon.        Rso. 
Counsel  are  to  be  at  liberty  to  refer  to  the  terms  of  the  contract    ^^^^^jj^ 
itself^  which^  for  that  purpose^  is  to  be  considered  part  of  the  case.        

J.    StDABT  WoRTLEY,  1854. 

Recorder  of  the  City  of  London. 

The  following  is  so  much  of  the  contract  as  is  deemed  material 
to  the  argument : — 

"  Now,  this  indenture  witnesseth  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  covenants  hereinafter  con- 
tained on  the  part  of  the  said  company  to  be  observed  and  performed, 
the  said  Edward  Wiggins  doth  hereby,  for  himself,  his  heirs,  execu* 
tors,  and  administrators,  covenant  and  agree  with  the  said  company,  . 
their  successors  and  assigns,  in  manner  following,  that  is  to  sav, 
that  the  said  company,  finding  and  providing  sufficient  and  suitable 
waggons  or  vans,  carts,  and  sacks,  m  good  order  and  condition^  he, 
the  said  E.  Wiggins,  his  executors,  administrators,  and  assigns, 
shall  and  will,  on  the  first  day  of  January  now  next  ensuing  the 
date  hereof,  and  from  time  to  time,  and  at  all  times  thereafter  for 
the  space  of  twelve  calendar  months,  as  the  coal  manager  of  the  said 
Great  Northern  Railway  Company  shall  or  may  require,  find  and 
provide  a  sufficient  number  of  goou  strong  useful  horse?,  in  good 
working  condition,  and  suitable  for  the  purpose  of  drawing,  carry- 
ing, conveying,  and  delivering  all  such  coals,  and  in  such  quantities 
as  the  said  company  may  require  the  said  Edward  Wiggins  to 
haul  or  carry  and  convey  from  their  station  at  King's-cross  afore- 
said, to  any  place  or  places  whatsoever ;  and  in  case  any  of  the 
said  horses  shall  be  found  insufficient  for  that  purpose,  the  same 
shall  be  immediately  removed,  and  replaced  by  others  on  the  order 
of  the  company's  coal  manager ;  and  also  find  and  provide  a  suit- 
able quantity  of  good  strong  useful  harness,  and  all  other  necessary 
gear  for  the  same  horses,  and  keep  the  same  in  good  working  order 
and  condition  during  the  whole  of  the  said  term ;  and  also,  that  he 
the  said  Edward  Wiggins,  his  executors,  administrators,  and  assigns, 
shall  and  will  provide  a  sufficient  number  of  just,  true,  and  proper 
weighing  machines  and  legal  weights  (such  as  are  or  may  be  by  law 
required  for  that  purpose)  to  accompany  all  such  coals  as  may  be 
carried  and  delivered  by  the  said  Edward  Wiggins  ;  and  keep  the 
same  weighing  machines  and  weights  duly  and  properly  adjusted 
and  stamped ;  and  in  case  any  fines  or  penalties  shall  or  may  be 
incurred  in  consequence  of  the  same  weighing  machines  or  weights 
being  illegal,  unjust,  defective,  or  in  an  improper  condition,  or  in 
consequence  of  the  neglect  of  any  person  engaged  in  conveying 
such  coals,  refusing  to  weigh  any  coals  on  dehvery,  or  neglecting 
or  omitting  to  carry  such  weights,  or  from  any  cause  whatsoever^ 
that  the  said  Edward  Wiggins,  his  executors,  administrators,  and 
assigns  shall  and  will  pay  and  satisfy  and  discharge  all  such  fines 
and  penalties,  and  well  and  effectually  save  harmless  and  keep 
indemnified  the  said  company,  their  successors,  and  assigns  from 
and  against  the  same  and  all  charges  and  expenses  to  be  incurred 
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|tBo.        in  relation  thereto ;  and  also  shall  and  will  find  and  provide  asuffi- 
Bbai^obt    ^^®^*  number  of  steady  and  honest  carmen  and  other  persons  for 

'    the  delivenr  of  all  coils  into  the  cellars  or  any  other  part  of  the 

1854.  premises  of  the  persons  for  whom  the  coals  are  intended,  and  also 
for  collecting  and  receiving  and  duly  accounting  fpr  the  moneys 
received  for  the  same  and  for  all  other  purposes  connected  with 
the  due  delivery  of  the  coals  or  receiving  or  accounting  for  the 
moneys  for  the  same ;  and  that  such  carmen  and  other  parties 
shall,  durinff  the  time  they  shall  be  in  the  employment  of  the  said 
Edward  Wig^ns,  his  executors  or  administrators,  obey,  perform, 
and  execute,  m  all  things  connected  with  the  carrying  and  delivery 
of  coals  and  receipt  and  payment  of  moneys  received  by  them,  the 
orders,  commands,  and  directions  of  the  company's  coal  manager, 
or  such  other  person  or  persons  as  may  be  appointed  by  them  for 
that  purpose ;  and  also  that  such  carmen  and  other  persons  shall 
be  strictly  prohibited  from  asking,  taking,  or  receiving  any  fee  or 
gratuity  whatsoever  from  any  person  to  whom  they  may  be  em- 
ployed to  deliver  coals,  and  shall  be  subject  to  the  same  rules  and 
regulations  as  the  servants  of  the  company ;  and  in  case  of  dis- 
ol^dience  of  orders  or  other  misconduct,  shall  be  immediately 
discharged  from  the  employment  of  the  said  Edward  Wiggins,  and 
that  he  the  said  Edwara  Wiggins,  or  the  said  carmen  or  other  par^ 
ties,  shall  and  will,  day  by  day,  and  every  day,  well  and  truly  pay, 
account  for  and  deliver  to  the  said  company's  coal  manager,  all 
cheques,  moneys  and  cash,  bills,  or  notes  which  they  may  at  any 
time  receive  from  any  person  or  persons  whomsoever  for  payment 
of  all  or  any  coals  delivered  by  them,"  &c.,  &c. 

Dearsly  (for  the  prisoner.) — To  constitute  embezzlement,  the 
money  must  have  been  received  for  and  on  account  of  the  master ; 
but  here  the  money  was  received  for  and  on  account  of  the  rail- 
way company.  The  contract  between  Wiggins  and  the  company 
clearly  shows  that  to  be  so.  There  was  never  to  be  any  accounting 
on  the  part  of  the  carman  to  Wiggins,  his  master.  The  only 
account  that  ever  passed  between  Wiffgins  and  the  company  was, 
as  to  the  amount  of  cartage  due  from  tne  latter  to  the  former.  The 
money  received  for  the  coflJs,  and  which  is  the  subject  of  the  present 
indictment,  Wiggins  had  nothing  whatever  to  do  with.  The  course 
of  business  was  for  the  carman  to  go  to  the  company's  offices  to 
receive  from  them  an  invoice  of  the  coals,  and  attached  to  that 
invoice  was  a  receipt  for  the  price,  which  receipt  was  to  be  given 
to  the  customer  when  the  money  was  paid  to  the  carman,  and  his 
duty  then  was  to  take  the  money  at  once  to  the  company,  and  pay 
it  to  diem  without  the  intervention  of  Wi^ins.  It  is  therefore, 
by  virtue  of  the  companv's  invoice,  that  he  gets  the  money  into  his 
hands,  and  to  them  it  is  his  duty  to  account. 

CoLEBiDQE,  J. — But  is  not  the  master  liable  for  the  fidelity  of 
the  carman  T 

Parke,  B. — Could  Wiggins  maintain  an  action  for  money  had 
and  received  against  the  carman  for  money  received  from  a  custo- 
mer, but  not  yet  paid  over  to  the  company? 
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Dearth/. — I  contend  that  he  could  not.  The  servant  has  never 
received  the  money  on  account  of  Wiggins  at  all.     It  is  true  Wig^- 

Sins  hires  him ;  and  he  is  nominally  in  his  service ;  but  virtually 
e  transfers  his  services  to  the  company.  He  sends  him  to  them^ 
and  tells  him  to  obey  their  instructions.  The  servant  goes  accord- 
ingly, and  is  then  placed  under  the  control  of  the  company.  Surely 
Wiggins  is  estopped  from  saying  that  the  carman  is  to  account  to 
him  and  not  to  the  company:  this  is  not  only  against  the  directions 
of  the  comBany,  but  contrary  to  the  positive  agreement  between 
them  and  Wiggins. 

Coleridge,  J. — But  is  not  the  receipt  by  the  ser\'ant  a  receipt 
by  Wiggins  himself? 

Dearsly. — ^No.  If  Wiggins  were  to  ask  the  servant,  after  he  had 
received  certain  money  for  the  company,  to  give  it  up  to  him,  he 
would  be  quite  justified  in  refusing. 

Lord  Campbell,  C. J. — Certainly  the  agreement  under  which 
the  servant  is  acting  seems  to  establish  a  privity  between  him  and 
the  company ;  and  if  an  action  were  brought  against  him  by  them 
for  money  had  and  received>  it  is  diflScult  to  see  what  answer  he 
would  have. 

Dearsfy. — I  submit  that  he  would  have  none.  He  has  assented 
to  the  terms  on  which  the  company  employ  him,  which  are,  that 
the  money  he  receives  shall  be  hanaed  over  to  them  ;  and  he  could 
not  afterwards  set  up  a  right  in  any  other  person. 

Coleridge,  J. — But  it  seems  to  me  that  you  do  not  give  full 
effect  to  the  absolute  covenant  by  Wiggins — that  he  or  his  servant 
will  day  by  day  account.  Does  not  that  imply  that  Wiggins  is  the 
real  receiver  as  well  as  the  accounter? 

Dearsfy. — The  whole  scope  of  the  agreement  is,  that  Wiggins 
shall  furnish  horses  and  men ;  and  he  guarantees  the  efficiency  of 
the  former  and  the  honesty  of  the  latter ;  but  that  does  not  in  any 
way  affect  the  relation  between  the  carman  and  the  company. 

Urompton.  J. — Is  not  the  purport  of  the  undertaking  this,  that 
Wiggins  is  to  do,  by  himself  or  his  servants,  all  that  he  covenants 
to  00 ;  and  that,  when  his  servants  receive  and  pay,  it  is  a  receipt 
and  payment  by  him  ? 

Dearsfy. — No ;  because,  by  the  very  terms  of  the  contract,  when 
the  carman  receives,  Wiggins  is  to  have  nothing  to  do  with  the 
transaction.  He  might  receive  money  himself,  and  then  it  was,  of 
course,  his  duty  to  pay  it  over;  but  when  the  man  received,  he  was 
not  even  made  cognizant  t^  the  fact.  Wiggins  has  dispensed  with 
the  obedience  of  uie  servant. 

Cresswell,  J. — He  is  the  company *8  servant  pro  hac  vice,  with 
the  consent  of  the  master. 

Maule,  J. — It  must  be  conceded  that  the  immediate  authority 
to  the  carman  to  receive,  was  from  the  company. 

Dearsfy, — And  this  was  in  pursuance  of  the  agreement  that 
Wiggins  himself  had  entered  into.  He  had  no  longer  any  power 
over  the  servants  until  the  directions  of  the  company  were  com- 
plied with. 
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Reo.  Williams,  J. — Do  you  contend,  then,  that  Wiggins  could  not 

_^-  have  dismissed  the  carman  after  he  had  received  directions  from 

the  company  ? 

1854.  Platt,  B. — Suppose  that  Wiggins,  after  the  carman  had  received 

money,  had  reason  to  believe  he  meant  to  abscond  with  it,  do  you 
mean  to  say  he  could  not  demand  the  money  from  him  ? — the 
money  for  which  he  himself  was  responsible. 

DearsJy. — If  the  carman  had  become  the  servant  of  the  company 
and  Wiggins  was  a  mere  surety  for  his  fidelity,  of  course  he  could 
have  no  control  over  the  servant  of  others. 

Crompton,  J. — If  he  owes  no  duty  to  the  company  but  that 
which  the  master  has  directed  him  to  pay,  does  not  the  master's 
authority  override  every  other?  If  the  master  has  given  the  car- 
man certain  orders,  may  he  not,  at  any  time,  revoke  those  orders  ? 
Suppose  there  was  negligence  in  driving  the  carts,  so  that  damage 
was  sustained  by  the  company,  could  they  not  sue  Wisrgins  ? 

Dearsly. — Probably  so,  because  Wiggins  has  absolute  control 
over  every  thing  relating  to  the  cartage  of  the  coals.  With  re- 
spect to  the  receiving  of  money  by  the  carman,  he  has  none. 

Crompton,  J. — Then  do  you  contend  that  the  company  could 
have  prosecuted  him  for  the  embezzlement  of  this  money  ? 

Dearsly. — It  is  not  necessary  that  I  should  rest  my  argument 
upon  that.  It  may  be,  that  under  the  circumstances,  he  is  the 
servant  of  no  one,  as  far  as  an  indictment  for  embezzlement  is 
concerned.  At  all  events,  I  submit  that  he  is  not  the  servant  of 
Wiggins,  so  as  to  render  him  amenable  upon  the  present  charge. 

Giffardy  for  the  defendant. — The  fallacy  of  the  argument  on  the 
other  side  consists  in  supposing  that  because  the  carman  was  to 
account  to  the  railway  company,  it  was  by  any  other  authority 
than  that  of  Wiggins.  It  is  Wiggins  that  acts  throughout.  The 
carman  is  no  party  to  the  contract. 

Maule,  J. — But  the  point  contended  for  is,  that  Wiggins 
having  engaged  that  the  carman  should  receive  the  money  on 
account  of  the  company,  cannot  now  turn  round  and  say  it  was 
received  on  his  account. 

Giffard, — But  I  submit  that  the  carman  does  not  receive  the 
money  in  his  individual  capacity,  but  as  the  servant  of  Wiggins, 
and  therefore  that  *  Wiggins  receives  by  the  hand  of  his  servant. 
Wiggins  is  to  be  answerable  that  all  money  received  by  the  car- 
man should  be  paid  over:  that  shows  that  he  is  the  principal 
throughout.  If  the  carman  had  not  been  mentioned  in  the  con- 
tract, then  there  could  be  no  doubt  that  Wiggins  would  be  bound 
to  receive  and  pay  over,  and  probably  the  reason  for  mentioning 
the  carmen  at  all  was,  that  the  company  would  not  be  supposed  to 
enter  into  any  implied  contract  with  them,  but  would  treat  them 
entirely  as  the  servants  of  the  persons  with  whom  they  contracted. 

Lord  Campbell. — Is  the  ultimate  responsibility  of  Wiggins 
inconsistent  with  the  company,  saying  "  we  employ  the  carman, 
he  is  to  account  to  us  for  the  money  he  receives,  but  Wiggins 
iiidemnifies  us  against  his  dishonesty." 
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Giffard, — The  question  is,   whether  the  carman  is  in  truth       Rbo. 
employed  by  the  company ;   whether  he  does  more  than  merely    ^^^^^^^ 

take  his  directions  from  them  in  obedience  to  bis  master's  orders.        

It  can  scarcely  be  maintained  that,  if  the  carman  was  about  to  1854. 
abscond  with  money  he  had  received,  that  Wiggins  would  not  have 
authority  to  claim  it  from  him.  The  relation  of  master  and  ser- 
vant would  still  exist  between  them,  the  latter  would  actually 
hold  the  money  by  virtue  of  the  original  command  he  had  received 
to  place  himself  at  the  disposal  of  the  company.  It  could  make 
no  difiference  to  them  whether  the  money  was  to  be  paid  through 
Wiggins  or  not,  since  he  would  always  be  liable  until  it  came  to 
the  company's  hands. 

Maule,  J. — But  is  it  not  clear,  from  the  case,  that  the  defen- 
dant received  the  money  for  the  company  ?  If  so,  how  can  he 
receive  it  for  and  on  account  of  Wiggins? 

Platt,  B. — The  case  is  consistent  with  the  defendant  receiving, 
as  servant  of  Wiggins,  for  the  company,  and  with  it  being  his 
duty  still,  as  such  servant,  to  pay  over. 

Giffard, — It  is  not  necessary  that  the  servant's  duty  should  be 
to  pay  the  money  actually  into  the  hands  of  his  master.  If  I  tell 
my  servant  to  obtain  money  from  A.,  my  debtor,  and  immediately 
to  pay  it  to  B.,  my  creditor,  and  he  absconds  with  the  money,  he 
would  be  guilty  of  embezzlement,  although  the  amount  was  never 
to  come  into  my  hands  at  all.  The  paying  the  money  to  B., 
according  to  my  directions,  would  be,  constructively,  an  accounting 
to  me,  and  his  omitting  to  do  so  would  constitute  the  crime.  So 
here,  I  contend,  that  the  paying  the  money  to  the  railway  com- 
pany, from  time  to  time,  done  in  pursuance  of  Wiggins's  orders, 
would  be,  in  fact,  an  accounting  to  Wiggins.  It  is  said  that 
money  had  and  received  would  lie  by  the  company  against  the 
carman ;  but  I  submit  that  that  is  not  so,  since  there  would  be  no 
privity  between  those  parties.  What  he  does  for  them  he  does  by 
virtue  of  his  being  in  Wiggins'  employment,  and  not  from  any 
independent  right  in  them  to  command  his  services:  {Cobby. 
Becke,  6  Q.  B.  930;  Baron  v.  Husband, A  B.  &  Ad.  611.)- 

Lord  Campbell. — Suppose  the  carman  was  robbed  of  the 
money  after  he  had  received  it,  upon  whom  would  the  loss  fall  ? 
I  am  disposed  to  think  it  would  fall  upon  the  company. 

Giffard. — That  might  probably  be  so,  but  the  same  might  be 
said  if  Wiggins  himself  were  robbed  of  it,  in  the  case  of  the 
carman  paying  the  money  to  him  in  the  first  instance.  The  risk 
of  robbery  might  be  one  which  the  company  had  impliedly  agreed 
to  take  upon  themselves.  The  argument  on  the  other  side  seems 
to  assume  that  some  contract,  entirely  independent  of  Wiggins, 
was  entered  into  between  the  company  and  the  carman ;  but 
this  is  not  so.  The  company  contract  with  Wiggins — he  con- 
tracts with  the  carman.  It  is  only  by  virtue  of  these  con- 
tracts that  the  carman  is  to  obey  any  orders  of  the  company.  He 
obeys  them  merely  because  Wiggins  has  told  him  to  do  so.  His 
obedience   is  Wiggins'  obedience — his  acts  are   Wiggins'   acts. 
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Suppose  the  carman  bad  been  an  infant,  tben  he  coald  not  have 
made  a  contract  with  the  company,  but  still,  if  Wiggins  chose  to 
send  him,  as  carman,  the  company  could  not  refuse  to  employ  him. 
With  whom  then  would  the  contract  be  made  ?  certainly  not  with 
the  infant,  but  clearly  with  Wiggins.  Suppose  a  house-agent  is 
employed  by  a  landlord  to  collect  his  rents,  and  without  interfering 
in  the  matter  himself,  he  sends  his  clerk  to  the  landlord  to  take 
instructions,  and  after  having  made  the  collection,  pay  over  the 
amount  to  the  landlord.  If  the  clerk  were  to  appropriate  the 
money  to  himself,  surely  that  would  be  an  embezzlement  of  his 
master's  money.  And  yet,  if  he  had  taken  no  specific  orders  from 
his  master,  but  had  merely  been  told  to  go  to  another  person  and 
obey  the  direction  that  person  would  give  him,  this  would  not 
constitute  him  the  servant  of  that  person.  Suppose  in  the  case 
in  question,  the  railway  company  tell  the  servant  to  do  one  thing 
and  Wiggins  tells  him  to  do  another,  can  there  be  a  doubt  that  he 
would  be  bound  to  do  the  latter  ? 

Lord  Campbell. — But  are  we  not  to  take  it  that  jt  was  part 
of  the  arrangement  between  Wiggins  and  the  carman,  that  the 
latter  was  to  obey  the  orders  of  the  company  ?  And  after  having 
so  agreed,  could  Wiggins  afterwards  contend  that  the  orders  of  the 
company  were  to  be  disobeyed. 

Giffard. — In  the  case  put  of  the  rent- collector,  there  would  be 
the  same  understanding  between  him  and  his  clerk,  who  would  be 
directly  sent  to  obey  the  directions  of  the  landlord — ^there,  as  here 
the  servant's  employer  would  be  answerable  for  any  defalcation. 
And  I  submit  that  it  must  have  been  in  the  contemplation  of  the 
company  when  they  took  Wiggins's  guarantee,  that  the  accounting 
by  the  carman  was  to  be  an  accounting  by  him. 

Dearsly  replied. 

The  Court  retired  to  deliberate,  and  on  their  return  judgment 
was  delivered  by 

Lord  Campbell. — This  case  depends  entirely  on  the  question, 
whether  the  money  was  received  by  the  defendant  for  and  on  ac- 
count of  the  railway  company,  or  of  the  master,  and  that  depends 
upon  whether  any  privity  was  shown  to  exist  between  the  com- 
pany and  the  defendant  There  is  a  diiference  of  opinion  amongst 
the  judges  upon  the  subject,  but  the  majority  are  of  opinion  that  a 
privity  is  to  be  inferred  between  the  defendant  and  the  company, 
and  that  he  undertook,  and  that  it  was  his  duty  to  pay  the  sums 
he  received  over  to  the  company.  The  money  therefore  was  the 
money  of  the  company,  and  it  was  received  for  and  on  account  of 
the  company,  ana  not  on  account  of  Wiggins.  The  conviction 
therefore  cannot  be  supported. 

Conviciian  quashetL 

Giffardy  for  the  prosecution. 

J[)earsfyy  for  the  defendant 
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COURT  OF  CRIMINAL  APPEAL. 

January  21  and  28, 1854. 

(Before  Jebvis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  B., 
and  Williams,  J. 

Reg.  v.  Ovebton.  {a) 

Embezzlement —  Stamp — Receipt 

S,  Sf  Co.  were  in  the  habit  of  entering  in  a  booh  the  names  of  creditors, 
by  whom  goods  were  supplied  by  them.  Such  names  were  in  ihe  first 
column,  and  in  the  third  column  was  the  amount  of  the  goods  so  supplied. 
The  second^  or  intervening  one,  was  reserved  for  the  signatures  of  the 
persons  to  whom  the  money  was  paid,  and  who  were  required  to  sign, 
at  the  time  of  payment^  no  other  receipt  or  voucher  being  ever  ashed 
for.  The  prisoner  being  clerh  to  a  creditor  of  S.  ^  Co.,  called  for  the 
amount  of  their  debt,  which  in  due  course  was  paid  him,  and  he  signed 
his  name  in  the  second  column  of  the  booh  before-menOoned,  between 
the  entry  of  his  employers^  names  and  the  sum  due  to  them. 

Held,  on  an  indictment  against  him  for  embezzling  that  sum  of  money, 
that  the  entry  was  a  receipt  within  the  stamp  laws,  and,  being  un- 
stamped, the  whole  of  the  entry  ought  not  to  have  been  read  to  the  jury, 
although  it  was  tendered  and  admitted  in  evidence  solely  with  the  view 
of  identifying  the  prisoner  as  the  person  to  whom  the  money  was  paid 
— the  payment  having  been  proved  aliunde. 

Semble,  thai  the  signature  alone  might  have  been  used,  one  witness  proving 
that  it  was  written  by  the  person  who  received  the  money,  and  another 
proving  that  the  handwriting  was  that  of  the  prisoner. 

^pHE  following  case  was  reserved  from  the  Central  Criminal 
A      Court,  by  the  learned  Recorder  of  the  City  of  London : — 

case. 

At  the  General  Session  of  Oyer  and  Terminer  and  Gaol  De- 
livery, holden  for  the  jurisdiction  of  the  Central  Criminal  Courts 
on  the  28th  November,  1853,  Henry  Nelson  Overton  was  tried 
and  convicted  before  me,  of  embezzling  the  two  sums  of  23Z.  14*., 
and  12Z.  4*.  6d.,  received  by  him  on  account  of  his  masters,  Joshua 
Proctor,  Brown,  Westead  and  others.     Thomas  Stone,  a  clerk  in 

(a)  Reported  by  B.  C.  Robimson,  Esq.,  Bamster-at-Law. 
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Reo.        the  employment  of  MeBsrs.  Shoolbred  &  Co.,  deposed  to  having 
^-  paid  two  cheques  for  those  amounts  on  account  of  the  said  Joshua 

vKBToy.  Proctor,  Brown,  Westead  &  Co.,  trading  under  the  firm  and  style  of 
1854.  the  Patent  Wadding  Company,  to  a  person  who,  at  the  time  of  the 
payment,  named  the  amount  due  to  his  employers,  and  subscribed 
the  entry  in  the  book  of  Messrs.  Shoolbred,  which  was  produced 
at  the  trial.  This  book  was  kept  in  the  form  of  the  Jfac  simile 
hereunto  annexed.  In  one  of  the  columns  were  entered  the  names 
of  all  the  creditors  who  had  supplied  the  firm  of  Shoolbred  &  Co. 
with  goods,  and  in  the  last  column,  and  opposite  to  the  names  of 
the  creditors  were  entered  all  the  sums  due  to  each,  and  in  an 
intervening  column  was  written  the  signature  of  the  person  who 
received  the  money  at  the  time  when  each  account  was  paid.  The 
course  of  business  was  this,  viz.,  when  any  person  called  for  the 
amount  due  to  any  creditor  whose  name  was  entered  in  the  book, 
he  was  asked  the  amount  of  the  debt  claimed,  and  if  the  amount 
thereupon  named  by  him  corresponded  with  the  amount  entered  in 
the  book,  the  debt  was  immediately  paid  by  Messrs.  Shoolbred's 
clerk,  and  the  person  receiving  it  was  required  to  sign  his  name  in 
the  middle  column  of  the  book,  intervening  between  the  name  of 
the  creditor  and  the  sum  entered  as  the  amount  of  the  debt.  No 
other  receipt  was  required  or  taken  by  Messrs.  Shoolbred ;  but, 
on  the  other  hand,  if  an  entire  stranger  to  both  parties  called  for 
the  debt,  and  mentioned  the  amount  correctly,  as  entered  in  the 
book,  he  would  receive  the  money,  upon  writing  his  signature 
opposite  the  entry,  as  above  described. 

Parry ^  for  the  prosecution,  tendered  this  entry  in  evidence,  and 
proposed,  by  means  of  the  signature,  to  identify  the  prisoner  with 
the  person  receiving  the  cheques. 

Ribton^  for  the  prisoner,  contended  that  the  entry  could  not  be 
read,  and  objected  that,  being  unstamped  (which  was  the  fact),  it 
was  inadmissible  against  the  defendant,  eitner  in  whole  or  in  part 
I  overruled  the  objection,  and  received  the  entry  in  evidence. 
It  appearing  that  the  signature  was  that  of  the  defendant,  and  the 
other  necessary  facts  having  been  proved,  the  defendant  was  con- 
victed. Entertaining,  however,  some  doubts  upon  the  correctness 
of  my  ruling,  I  consented  to  reserve  the  point  for  the  considera- 
tion of  the  justices  of  either  bench,  and  barons  of  the  Exchequer, 
in  pursuance  of  11  &  12  Vict,  c  78.  And  the  foregoing  is  the 
case  upon  which  their  determination  is  requested,  and  whether  the 
entry  in  the  book  was  a  receipt  for  money  within  the  Stamp  Acts, 
and  whether,  being  unstamped,  it  was  improperly  admitted  in 
evidence  ? 

.  Judgment  has  been  respited  upon  the  prisoner,  and  he  stands 
committed  to  Newgate,  awaiting  the  result  of  this  case. 

J.  Stuart  Wortley, 
Recorder  of  the  City  of  London. 


CRIMINAL  LAW   CASES. 
,  Fac  Simik  above  referred  to. 


279 


1853 
Nov.  1 
2 
3 

A.B.  &Co. 
C.  D.  h  Co. 

John  Doe 
Bich.  Roe 

£17,000 

£12,000 
£100 

« 

4 

5 

27 
28 

Patent  Wadding) 
Company         ) 

H.  N.  Overton 

£22     4    0 
14     6     0 

29 

The  case  was  partly  argued  on  the  21st  January,  but  was  sent 
back  to  the  learned  Recorder,  to  be  amended — upon  the  following 
order : — 

Court  for  the  consideration  of  Crown  Cases  Reserved,  pursuant 
to  the  statute  11  &  12  Vict.  c.  78. 
At  a  sitting  of  the  said  court,  holden  at  Westminster  on  the 
21  St  day  of  January,  A.D.,  1854,  before  the  Justices  of  either  bench, 
and  Barons  of  the  Exchequer,  the  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas  presiding,  assembled  for  the  purpose  of  hearing 
and  determining  questions  of  law,  reserved  for  their  consideration, 
under  and  by  virtue  of  the  statute  in  that  behalf. 

The  Queen  "1    A  case  having  been  transmitted  from 

V.  >     the  Recorder  of  London,  to  the  said 

Henry  Nelson  Overton,  j  justices  and  barons,  setting  forth  the 
conviction  of  the  said  Henry  Nelson  Overton,  at  a  session  holden 
for  the  jurisdiction  of  the  Central  Criminal  Court,  and  stating 
certain  questions  of  law  which  had  arisen  upon  his  trial,  and  been 
reserved  for  the  consideration  of  the  said  justices  and  barons.  Now 
the  said  justices  and  barons  having  duly  proceeded  to  the  hearing 
and  determining  of  the  said  questions,  it  was  considered  by  the  said 
justices  and  barons,  that  the  said  case  required  amendment,  and  that 
the  same  should  be  amended,  so  as  to  disclose  whether  the  whole  of 
the  entry  therein  referred  to  was  tendered  in  evidence  upon  the  trial 
of  the  said  Henry  Nelson  Overton,  and  whether  the  said  Recorder 
had  ruled  that  the  whole  of  such  entry  might  be  read  in  evidence, 
or  the  signature  of  the  said  Henry  Nelson  Overton  thereto  only. 


9, 

OvsBTuai. 


1854. 
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Bbo.  And  if  the  whole  of  the  said  entry  had  heen  pven  in  evidence,  or 

*•  used  before  the  jury  upon  the  said  triaL 
UTE8T0W.  Marshall  Straight, 

1854.  Clerk  of  the  said  Court. 

^BmbegdmenL  FURTHER  STATEMENT. 

This  case  having  been  sent  back  for  amendment,  in  the  manner 
required  by  the  order  of  the  court  for  the  consideration  of  Crown 
Caaea  Reserved,  pursuant  to  the  statute  11  &  12  Vict,  c  78,  bear- 
ing date  the  2l8t  January,  A.D.,  1854,  I  now  state  that  the  signa- 
ture was  offered  in  evidence  by  the  prosecution,  to  prove  the 
identity  of  the  prisoner,  and  the  rest  of  the  entry  was  adverted  to 
by  the  counsel  for  the  prisoner,  without  objection  on  the  part  of 
the  prosecution.  Under  these  circumstances,  I  overruled  the 
objection  taken  by  Mr,  Bibton,  and  received  the  whole  entry  in 
evidence,  in  order,  by  means  of  the  signature  thereto,  to  identify 
the  prisoner  as  the  person  to  whom  a  witness  had  already  provwi 
that  he  had  paid  the  cheques.  1  ruled  that  the  said  entry  might 
be  read  in  evidence  for  that  purpose  only,  and  it  was  read  to  the 
jury  accordingly. 

J.  Stuart  Wortlet, 
Recorder  of  the  City  of  London. 

January  28. 

Metcalfe^  for  the  prisoner,  contended  that  the  entry  was  a 
receipt  within  the  statute  65  Geo.  3,  c.  184.  The  words  in  the 
schedule,  part  1,  were,  ^*any  receipt  or  discharge,  note,  memoran- 
dum or  writing  whatever  given  to  any  person  for  or  upon  the 
payment  of  money  which  shall  contain,  import  or, signify  any 
jjeneral  acknowledgrment  of  any  debt,  &c.  having  heen  paid.^ 
This  entry  was  intended  by  the  parties  to  constitute  a  discharge, 
and  would  have  been  abundant  evidence  of  payment,  in  case  the 
money  had  been  again  demanded. 

Wightman,  J. — But  as  I  understand  it,  this  was  not  tendered 
for  the  purpose  of  proving^  the  receipt  of  money,  but  merely  to 
show  the  identity  of  the  prisoner  with  the  person  receiving  it.  The 
witness  in  effect  says,  the  person  who  wrote  the  name  was  the 
person  whom  I  paid. 

Metcalfe, — But  the  person  who  wrote  it  did  so  as  and  for  a 
receipt,  and,  therefore,  to  use  the  entry  for  the  purpose  of  proving 
identity,  is  to  use  it  for  the  purpose  of  a  receipt. 

Jervis,  C  J. — Suppose  that  the  pereon  who  received  the  money 
was  called  upon  to  write  down  his  address,  and  the  witness  was  to 
say,  I  paid  the  person  who  wrote  tliat  address,  although  1  cannot 
recollect  his  features.  Surely,  on  proof  that  that  was  the  hand- 
writing of  the  prisoner,  the  evidence  would  be  sufficient. 

Metcalfe, — But  the  case  expressly  finds  that  no  other  receipt 
was  i^iven,  and  it  is  obvious  that  the  signature  was  required  as  a 
voucher  that  the  money  had  been  paid  and  received.  It  is  not 
necessary  that  the  receipt  should  be  in  any  particular  form  of 
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words:  it  is  sufficient  that  the  writing,  whatever  it  may  be,  was        Rao. 
intended  to  be  evidence  of  the  debt  having  been  dischi^ed.     In  *- 

Spawfarth  v.  Akxander  (2  Esp.  620),  a  person  who  wrote  "settled  "     ^^'^'' 
on  an  invoice  was  held  liable  to  a  penaltj  for  giving  a  receipt  with-       1S54. 
out  a  stamp. 

Platt,  B. — But  is  not  the  payment  here  proved  aliunde?  The 
vntness  says,  I  know  that  I  paid  the  money,  and  the  person  to  whom 
I  paid  it  is  the  person  who  wrote  that  name.  It  is  the  same  as  if 
the  individual  who  had  received  it  had,  whilst  he  waited  in  the 
office,  scribbled  his  name  on  a  piece  of  waste  paper,  and  that  was 
afterwards  used  to  establish  identity. 

Metcalfe, — But  the  evidence  necessary  to  establish  the  payment 
of  the  money  to  the  prisoner  would  not  be  complete  without  the 
production  of  the  entry.  To  say  that  he  had  paid  the  money  would 
amount  to  nothing,  unless  it  could  be  shown  to  whom  he  paid  it. 
In  Mattheson  v.  Ross  (2  Ho.  of  Lords  Cas.  286),  Lord  Campbell 
says :  "  With  respect  to  this  question  of  evidence,  my  opinion  is 
that,  if  a  document,  purporting  to  be  a  receipt,  but  unstamped,  is 
offered  in  evidence  during  a  trial,  if  it  would  be  evidence  when 
stamped  as  a  receipt  to  establish  any  point  that  is  litigated  between 
the  parties,  it  cannot  be  received  for  a  collateral  purpose  merely 
because  of  the  parties  saying,  '  I  offer  it  for  a  collateral  purpose 
only,  so  you  must  take  the  receipt  part  as  not  written.'  I  think 
you  cannot  in  that  manner  abstract  a  part  of  a  document,  and 
give  the  rest  in  evidence.** 

Maule,  J. — Does  not  the  purpose  for  which  the  evidence  is 
offered  render  it  immaterial  what  the  writing  is  7  The  witness 
might  know  a  particular  flourish  of  the  prisoner's  pen. 

J  KRYis,  C.  J. — Does  it  amount  to  more  than  this  ?  Suppose 
the  witness  had  said,  the  person  whom  I  paid,  left  a  penknife  on  the 
desk,  and  that  penknife  belongs  to  the  prisoner. 

Metcalfe, — No  doubt  the  receipt  of  the  money  may  be  proved  by 
other  circumstances ;  but  if  it  is  sought  to  be  established  by  a 
written  document  which  evidences  it,  that  document  must  be 
stamped.  In  Evans  v.  Frotheroe  (20  L.  J.  448,  Ch.),  upon  the 
trial  of  an  issue,  whether  A.  had  agreed  with  B.  for  the  purchase 
of  certain  leasehold  premises,  a  receipt  for  the  purchase-money  by 
B.  not  properly  stamped  was  rejected  as  evidence  of  the  agreement. 
So  in  Jardine  v.  Payne  (1  B.  &  Ad.  663),  a  bill  wrongly  stamped 
was  held  inadmissible  for  the  purpose  of  proving  an  indorsement. 
Even  if  the  signature  here  might  have  been  looked  at  for  the  pur- 
pose of  proving  identity,  the  reading  the  whole  entry  ought  not  to 
nave  been  permitted.  , 

Parry  (for  the  prosecution.) — The  whole  entry  was  no  doubt 
read,  but  that  was  merely  to  show  that  the  person  receiving  the 
money  was  the  prisoner.  The  case  expressly  finds  that  such  was 
the  object.  In  Mattheson  v.  Boss  the  doctrine  was  clearly  laid 
down  that  a  document,  though  unstamped,  might  be  read  for  a 
purely  collateral  purpose.  There  Lord  Cottenbam  observes  that 
where  a  document  purports,  on  the  face  of  it,  to  be  a  receipt,  but 
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Rbo.       also  something  else,  it  may  be  received  for. purposes  relating  to  its 
^  ^'         secondary  character,  although  unstamped ;  but,  secondly,  this  entry 

*    does  not  amount  to  a  receipt  within  the  stamp  laws.     It  is  nothing 

1854.        more  than  a  memorandum  of  the  name  of  the  person  who  receives 
„^~r"        the  money. 

""^"^  Maule,  J.— In  a  late  case  of  R.  y.  SneUinff  (23  L.  J.  8,  M.  C.) 
it  was  held  that  a  document,  purporting  to  be  an  order  for  the  pay- 
ment of  money,  though  not  addressed  to  any  one,  was  still  an  order 
within  11  Geo.  4  &  1  Will.  4,  c.  66,  if  it  could  be  explained  by 
evidence  to  whom  it  was  in  fact  addressed. 

Parry. — The  word  "  order  "  in  that  statute  has  long  received  a 

E articular  interpretation.  But  with  respect  to  receipts,  it  was 
eld  in  jR.  v.  Harvey  (R.  &  B.  227),  that  the  following  document, 
'^  Wm.  Chinnery,  Esq.,  paid  to  X  Tomson  the  som  of  8  pounds, 
Feb.  13,  1812;"  but  with  no  signature,  was  not  a  receipt  in  form> 
and  could  not  be  explained  by  parol  evidence. 

Jeryis,  C.  J.,  cited  R.  v.  Boardman  (2  M.  &  IL  147),  and  R,  y. 
Hunter  (2  Leach,  624.) 

Metcalfe  replied. 

Jebyis,  C.  J. — lam  of  opinion,  in  this  case,  that  the  conviction 
was  wrong.  The  question  turns  upon  two  points.  First,  was  the 
entry  in  the  book  a  receipt  ?  Secondly,  could  it  be  used  in  evidence 
as  it  was  used,  being  unstamped  ?  I  think  that  it  was  a 
receipt  within  the  stamp  laws,  and  therefore  required  a 
stamp.  The  Criminal  Law  has  attached  penalties  for  the  forgery 
of  a  receipt ;  and  R.  v.  Hunter  shows  that  a  document  containing  a 
signature  without  more,  may,  by  apt  and  proper  averments,  be 
made  to  signify  a  receipt.  The  course  of  business  in  this  case 
shows  that,  on  receiving  the  money,  the  person  who  took  it  was 
required  to  put  his  name  upon  the  paper,  and  the  case  aliunde  states 
such  facts  as  clearly  show  it  to  have  been  a  receipt.  I  think  myself 
therefore  bound  by  R.  v.  Hunter ;  and  that,  if  a  stamp  was  required, 
the  entry  could  not  be  read  for  a  purpose  involving  the  proof  of 
the  receipt  of  the  money  by  the  prisoner.  Inasmuch,  therefore,  as 
it  appears  that  the  whole  entry  was  read,  that  course  was  wrong. 
At  the  same  time,  I  think  the  witness  might  have  been  asked, 
whilst  the  book  was  lying  before  him,  whether  he  paid  the  money 
to  the  person  who  signed  that  book ;  and,  afterwards,  proof  that 
that  was  the  prisoner's  signature  might  have  been  given.  The 
mode  of  proof  would  then  be  the  same  as  by  showing  that  he  had 
left  a  knife  behind  him  when  he  received  the  money,  and  would 
be  free  from  any  objection  created  by  the  stamp  laws. 

Maule,  J. — I  agree  that  this  conviction  was  wrong.  The 
entry  means  that  the  prisoner  received  money  from  certain  persons 
on  behalf  of  others.  That  evidence  was  read  to  the  jury.  Clearly 
the  receipt  of  the  money  was  a  matter  not  to  be  proved  by  thiis 
entry,  as  it  was  not  stamped.  Then,  it  is  said  that  the  entry  was 
merely  read  to  prove  that  the  prisoner  was  in  a  certain  place  when 
the  money  was  paid,  but  it  proves  that  he  received  the  money.  It 
is  not  used  merely  for  a  collateral  purpose,  but  for  one  in  which  the 


JEmbeetkmenL 
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receipt  of  the  money  is  involved.    If  one  witness  had  merely  ssud^        Rbo. 
«*  The  person  I  paid  the  money  to  wrote  his  name  upon  a  piece  of         *• 
paper,**  and  another  witness  proved,  on  looking  at  the  paper,  that  ^^^' 

it  was  in  the  handwriting  of  the  prisoner,  that  would  be  unob-        1854. 
jectionable.     But  here  the  whole  entry  is  read  to  the  jury,  and  by 
it  payment  to  the  prisoner  is  proved.     The  entry  being  unstamped, 
I  think,  therefore,  it  was  inadmissible. 

WiGHTMAN,  J. — Two  points  are  involved  in  this  case,  but  the 
decision  on  the  first  point  renders  the  consideration  of  the  second 
unnecessary.  The  entry,  as  explained,  by  the  evidence,  amounted 
to  a  receipt  within  the  meaning  of  the  stamp  laws.  I  agree  to 
what  the  Chief  Justice  and  my  brother  Maule  say^  that  the  signa- 
ture might  have  been  used,  although  unstamped,  to  establish  the 
identity  of  the  prisoner.  But  the  entry  ought  not  to  have  been 
read  in  exienso  to  the  jury,  as  it  proved  the  receipt  of  the  money  by 
the  prisoner.     The  conviction,  therefore,  was  wrong. 

Platt,  B. — I  think  also  that  this  entry  is  a  receipt  under  the 
stamp  laws.  The  evidence  shows  that  it  was  the  only  receipt 
taken  or  intended  to  be  taken.  Was  it  then  properly  received  in 
evidence  ?  Mr.  Parry  tendered  the  whole  entry ;  Mr.  Kibton 
objected  to  its  admission  on  the  ground  of  its  being  unstamped. 
The  objection  ou^ht  to  have  prevailed.  It  was  a  mistake  at  the 
time  in  having  the  whole  received  and  read,  since  the  signature 
alone  was  that  which  formed  the  link  in  the  chain  to  establish  the 
identity. 

Williams,  J. — ^I  am  of  the  same  opinion.  Does  the  entry 
amount  to  a  receipt  ?  The  evidence  showed  that  the  object  of 
taking  it  was,  to  prevent  the  necessity  for  any  further  receipt.  It 
is,  therefore,  within  the  stamp  laws,  and  clearly  ought  not  to 
have  been  read  to  the  jury.  Whatever  it  was  intended  to  prove  it 
did  prove,  namely,  the  receipt  of  the  money  by  the  prisoner;  and 
it  was  not  admissible  to  prove  that  without  its  being  stamped. 

Conviction  quashed. 

Parry  J  for  the  prosecution. 

Metcalfe^  for  the  prisoner 
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COURT  OF  CRIMINAL  APPEAL. 

January  28,  1854. 

(Before  Lord  Campbell,  C.  J.,  Jervis,  C.  J.,  Pollock,  C.  B., 
.    Parke,  B.,  Coleridge,  J.,  Maule,  J.,  Erle,  J.,  Platt,  B., 
Williams,  J.,  and  Talfourd,  J.) 

Req.  v.  Abraham  Reed  and  another,  (a) 

Larceny  by  servant — Goods  in  the  custody  of  the  servant — Constructive 
possession  of  the  master. 

A  servant  being  sent  by  his  master  to  fetch  coals  from  a  wharf  where  the 
master  dealt^  went  with  his  master's  sachs  and  cart  for  that  purpose, 
and  received  the  coals  in  the  sacks,  which,  when  filled,  were  deposited 
in  the  cart.  On  his  way  home  he  fraudulently  abstracted  from  the 
cart  some  of  the  coals. 

Held,  that  as  soon  as  the  coals,  which  were  the  property  of  the  master, 
had  been  deposited  in  the  master^s  cart,  the  exclusive  possession  of  the 
servant  was  determined,  and  that  a  constructive  possession  of  the 
master  began,  the  servant,  thenceforward,  having  only  the  mere  charge 
or  custody  of  the  coals  as  a  servant ;  consequently  the  servant  committed 
a  trespass  in  taking  them  from  the  cart,  and  was  properly  convicted  of 
larceny, 

THE  following  case  was  reserved  by  the  Court  of  Quarter 
Sessions  for  the  county  of  Kent : — 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  county 
of  Kent,  holden  at  Maidstone,  on  the  4th  January,  1853,  before 
Aretus  Akers,  Edward  Burton,  and  James  Espinasse,  Esqrs.^ 
justices  appointed  to  try  prisoners  in  a  separate  court,  Abraham 
xleed  was  tried  upon  an  indictment  for  feloniously  stealing  200  lbs. 
weight  of  coals,  the  property  of  William  Newton,  his  master,  on 
the  6th  December,  1852  ;  and  James  Peerless  was  charged  in  the 
same  indictment  with  receiving  the  coals,  knowing  the  same  to 
have  been  stolen,  and  was  acquitted. 

The  evidence  of  the  prosecutor,  William  Newton,  was  as  fol- 
lows : — "  I  am  a  grocer  and  miller,  at  Cowden,  and  sell  coals  by 
retail.  The  prisoner,  Reed,  entered  my  service  last  year,  about 
three  weeks  before  the  6th  December.  On  that  day  1  gave  him 
directions  to  go  to  a  customer  to  take  some  flour,  and  thence  to 
the  station  at  Edenbridge,  for  12cwt.  of  coals.  I  deal  with  the 
Medway    Company,   who  have   a   wharf  there,    Holman   being 

(a)  Reported  bj  A.  Bixtlestoh,  Esq.,  Barrbtor-at-Law. 
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wharfinger.    I  told  Reed  to  bring  the  coals  to  my  house.   Peerless        Rm. 
lives  aboat  500  yards  out  of  the  road  from  the  station  to  my  house.     .    ^' 
Reed  went  about  nine,  a.  m.,  and  ou^ht  to  have  come  back  between       ^^  " 
three  and  four,  p.  m. ;    but  as  he  had  not  come  back,  I  went  in  ahd  asothbr. 
search  of  him  at  half-past  six,  and  found  him  at  Peerless's.      The       .TTT 

cart  was  standing  in  the  road  opposite  the  house,  and  the  two        ! 

prisoners  were  taking  coals  from  the  cart  in  a  truck  basket.     It    Larceny  hy 
was  dark.     I  asked  Reed  what  business  he  had  there,  he  said,  ^  to  ' 

deliver  half  a  hundredweight  for  which  he  had  received  an  order 
from  Peerless.'  Reed  had  never  before  told  me  of  such  an  order,  and 
had  no  authority  from  me  to  sell  coals.  Later  that  evening  I  went 
and  asked  Peerless  what  coals  he  had  received  from  my  cart,  he 
said,  half  a  hundredweight.  I  then  asked  him  how  they  were 
carried  from  the  cart;  he  said,  in  a  sack.  I  weighed  the  coals 
when  brought  home,  and  found  the  quantity  so  brought  a  quarter 
of  a  hundredweight  and  four  pounds  short.  I  went  to  Peerless's 
next  day  and  found  some  coals  there,  apparently  from  half  to  three 
quarters  of  a  hundredweight."  Upon  his  cross-examination  he 
stated  as  follows: — I  believe  Peerless  had  sometimes  had  coals 
from  me ;  when  I  came  up  they  were  shutting  the  tail  of  the  cart, 
but  some  coals  were  in  a  truck  basket  at  their  feet.  Reed  said 
at  once  that  he  had  received  an  order  from  Peerless.  It  was  two  ^^^ 
hours  later  when  I  asked  Peerless,  and  when  he  said  he  had 
ordered  them.  Reed  said  he  had  carried  two  hundred  weight  in, 
but  that  was  two  hours  after.''  On  his  re-examination  he  said  : — 
**  I  think  Peerless  had  had  some  coals  from  me  about  a  fortnight 
before  the  Gth."  James  Hblman,  another  witness  for  the  pro. 
secution,  said,  "I  am  wharfinger  to  the  Medway  Company,  at 
the  Edenbridge  station,  and  Newton  deals  there  for  coals.  Reed 
came  on  the  6th  December,  and.asked  for  half  a  ton  for  Newton, 
and  I  supplied  him.  I  entered  them  at  the  time  to  Newton,  and 
now  proouce  the  book  with  the  entry."  James  Handley,  another 
witness  for  the  prosecution,  said,  ^'I  am  superintendent  of  t|ie 
Sevenoaks  division.  On  the  7th  December,  I  went  to  Peerless's, 
and  asked  him  how  much  coals  he  had  received  from  Reed ;  he 
said  he  had  ordered  half  a  hundredweight  three  weeks  before; 
Reed,  when  I  asked  him  afterwards,  said,  three  days  before; 
Reed  said  he  had  received  two  glasses  of  wine  from  Peerless." 
On  his  cross-examination  he  said,  ^^  This  was  about  four  p.  m.,  7th 
December."  Newton  was  then  re-examined,  and  said : — '^  Reed  came 
to  me  in  the  morning  of  the  7th ;  I  told  him  2|  cwts.  were  missing. 
He  then  said  one  sack  had  been  left  at  the  wharf  by  mistake  ;  I 
therefore  charged  him  with  only  three-quarters  of  a  hundred- 
weight." Holman,  upon  re*  examination,  said : — ''  Reed  left  a  sack 
behmd  him ;  but  it  was  an  empty  one."  This  being  the  case  for  the 
prosecution,  Mr.  Ribton,  counsel  for  the  prisoner,  submitted 
that  there  was  no  case  to  go  to  the  jury  on  the  charge 
of  larceny,  inasmuch  as  the  coals  left  at  Peerless^s  had  never 
been   in   the   possession    of  Newton,    the    master.     Mr.  Rose, 
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Bbo.  counsel  on  the  part  of  the  prosecution,  contended  that  the 
^'  coals  were  constructively  in  the  possession  of  Newton,  and  that 

Rbbd^  the  offence  was  properly  charpred  as  larceny ;  but  that,  under  the 
AjwD  ANOTHBB.  provisious  of  the  act  14  &  15  Vict  c.  100^  s.  13,  it  was  immaterial 
whether  the  offence  were  larceny  or  embezzlement,  as  the  jury 
might  find  a  verdict  either  for  larceny  or  embezzlement.  Mr. 
Ribton  then  proposed  that  it  should  be  left  to  the  jury  as  a 
charge  of  embezzlement ;  but  to  this  Mr.  Sose  objected,  on  the 
ground  that  the  receiver  must  then  be  acquitted.  The  court  were 
of  opinion  that  there  was  a  constructive  possession  in  the  master, 
and  left  the  case  to  the  jury  as  a  case  of  larceny  upon  the  evidence, 
who  thereupon  found  the  prisoner,  Abraham  Reed,  guilty.  Mr. 
Bibton  then  applied  to  the  court  to  submit  the  case  to  the  Court 
of  Criminal  Appeal,  contending  that  the  conviction  was  wrong  in 
law ;  as,  if  any  offence  had  been  committed,  it  was  embezzlement, 
and  not  larceny.  The  court  acceded  to  the  application,  and  res- 
pited judgment,  and  discharged  Reed,  upon  his  entering  into 
recognizances — himself  in  20/.  and  one  surety  in  20/. — to  receive 
judgment  at  the  next  Court  of  Quarter  Sessions  for  Kent. 

This  case  was  first  argued  on  the  23rd  April,  1853,  before 
Jervis,  C.  J.,  Parke,  B.,  Alderson,  B,,  Wightman  J.,  and  Cress- 
well,  J.,  when  the  Court  took  time  to  consider  their  judgment. 
The  Court  afterwards  directed  that  the  case  should  be  argued 
before  all  the  judges ;  and,  in  pursuance  of  that  direction,  the  case 
was  again  heard  on  the  19th  November,  1853. 

RibtoTii  for  the  prisoners. — The  conviction  is  wrong.  To  consti- 
tute larceny  there  must,  according  to  all  the  definitions  of  that 
offence,  be  a  taking  from  the  possession  of  the  owner.  Formerly, 
it  was  supposed  that  the  taking  must  be  out  of  the  actual  possession 
of  the  owner,  as  appears  by  the  recital  of  the  earliest  Embezzlement 
Act  (21  Hen.  8,  c  7),  which  was  passed  to  provide  for  the  punish- 
ment of  servants  converting  goods  or  money  entrusted  to  their 
keeping  by  theilr  masters  (Dalton*s  Country  Justice,  496) ;  but  it 
is  now  settled  that  the  possession  may  be  either  actual  or  construc- 
tive. In  either  case  tne  taking  constitutes  a  trespass,  which  is 
essential  to  larceny.  Constructive  possession  is  of  two  kinds :  first, 
where  property  has  been  given  by  the  master  to  the  servant  for  a 
special  purpose,  or  is  put  under  the  servant's  charge  or  custody ; 
secondly,  where  a  third  person  has  given  goods  to  the  servant,  and 
the  servant  has  determined  his  own  exclusive  possession  by  some 
act  which  vests  the  possession  in  the  master.  The  constructive 
possession  in  this  case,  if  any,  was  of  the  second  kind ;  but  there 
was,  in  truth,  no  possession  by  the  master  at  all. 

Parke,  B. — If  the  goods  were  the  property  of  the  master  before 
the  delivery  of  them  to  the  servant,  any  act  whereby  they  are 
reduced  into  the  master's  possession  is  sufficient. 

Ribton, — Yes ;  but  not  a  mere  right  to  the  actual  possession. 
The  criterion  is,  whether  the  goods  have  reached  the  place  of  their 
ultimate  destination?    The  distinction  is  between  the  actual  poa- 
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session  and  the  right  to  the  actual  possession.     In   Waiters  case        Bbo. 
( 1  Leach,  28 ;  2  East  P.  C.  570,),  a  cashier  of  the  Bank  of  England     ^^^^^^ 
abstracted  an  India  bond ;  but,  as  the  bond  had  not  been  previously        beed 
placed  by  him  in  the  cellar  of  the  bank,  the  place  of  its  ultimate  ahd  amothbh. 
destination,  the  act  was  held  t<i  be  not  one  of  larceny.(6)     So,  in        ~^ 

the  present  case,  the  act  is  not  one  of  larceny,  because  the  coals,        ^' 

though  the  master  had  a  right  to  the  possession  of  them,  had  not  Larcaiy  by 
reached  the  place  of  their  final  deposit.  In  R.  v.  Bazeley  (?  Leach,  /^^"P" 
835  ;  2  East  P.  C.  571,)  money  was  received  by  a  banker's  clerk  poaestion. 
at  the  counter,  and,  instead  of  putting  it  into  the  proper  drawer,  he 

Eurloined  it:  and  that  was  held  not  to  be  larceny,  because  as  against 
im  there  was  no  possession  by  the  master.  [Lord  Campbell,  C.J. 
— On  the  former  argument  my  brother  Parke  suggested  that  that 
was  money,  the  subject  of  aecount  Platt,  B. — Suppose  it  to  be 
the  duty  of  the  clerk  to  put  the  money  into  a  drawer  and  lock  it  up, 
must  the  drawer  be  pushed  home  and  locked  up  before  the  money 
has  got  into  the  possession  of  the  master  ?]  The  drawer  on  the 
premises  of  the  master  is  the  ultimate  place  of  deposit.  [Lord 
Campbell,  C.  J. — Suppose  that  the  servant  leaves  the  horse  and  Argument  for 
cart  on  the  road ;  has  he  then  determined  his  duty,  so  that  if  he  p™oner. 
comes  back  he  may  steal  them  ?]  If  he  had,  it  would  be  embezzle- 
ment :  {R.  V.  Bull,  (c)  2  Leach,  841  ;  R.  v.  Poorer^  cited  in  R.  v. 
Meeres,  (d)  1  Show.  50 ;  R.  v.  Walsh,  (e)  4  Taunt.  258, 276 ;  K.  &  R. 
215;  2  East  P.  C.  177  ;  and  R.  v.  Spears  there  cited.)  [Lord 
Campbell,  C.  J. — In  the  report  in  4  Taunt.  276,  Heath,  J.,  says, 
'*  That  case  went  upon  the  ground  that  the  corn  was  in  the  prose- 
cutor's barges,  which  was  the  same  thing  as  if  it  had  been  in  his 
granary."]  The  report  in  East  is  not  so.  He  also  cited  R.  v. 
Sullensy(f)  1  Moo.  C.  C.  129,  and  R.  v.  Masters,  {ff)  3  Cox  Crim. 
Cas.  178  j  1  Den.  332.  [Pollock,  C.  B.— Suppose  he  had  had 
to  take  the  coals  to  a  customer  at  once.  How  would  it  be  then  ? 
In  respect  to  the  master,  the  cart  would  be  the  final  place  of  deposit.] 
The  customer's  house  would  have  been  the  final  place  of  deposit. 
Lord  Campbell,  C.  J. — How  do  you  define  the  place  of  final 
deposit  ?]  That  depends  on  the  particular  circumstances  of  each 
case.  In  this  one,  for  instance,  it  is  the  house  of  the  master. 
[Lord  Campbell,  C.  J. — ^When  the  coals  passed  the  threshold,  or 
the  cart  passed  the  gate  ?  .  A  farm  house  is  at  the  extremity  of  a 

(6)  See  15  Geo.  2,  c.  18,  s.  12,  as  to  embezzlement  bj  clerks,  &c.,  of  tbe  Bank  of  England  ; 
35  Geo.  3,  c.  66,  s.  6;  37  Geo.  3,  c.  46,  s.  6  ;  4  &  5  Vict  c.  56,  8.  1. 

(c)  B,  ▼.  BuU  was  tbe  case  of  a  shopman  receiTing  money  from  a  castomer,  and  secreting  it: 
Held,  not  larceny. 

(d)  E.  T.  Meere$  was  the  case  of  a  lodger  who  stole  tbe  fnmittire  of  his  lodging:  Held,  not 
larcenjr. 

(«)  It,  ▼■  WaUh  was  the  case  of  a  broker,  who  received  from  his  principal  a  cheque  for  the 
purpose  of  parchasing  Exchequer  bills.  Tbe  broker  received  of  tbe  bankers  bank  bills  for  tbe 
cheque,  and  applied  part  in  the  purchase  of  Exchequer  bills  for  his  principal,  bat  appropriated 
the  rest  to  his  own  use  and  absconded :  Held,  not  larceny. 

(/)  R,  ▼.  SuUena  waa  the  case  of  a  servant  bent  to  get  silver  for  a  52.  note,  and  absconding 
with  the  silver:  Held,  not  larceny. 

{g)  R.  T.  MaaUn  was  the  case  of  a  clerk  who  had  received,  in  due  coorse  of  business,  from 
a  fellow  clerk,  money  to  be  delivered  to  the  master,  and  who  frandnlently  appropriated  it:  Held, 
sot  larceny,  bat  embetzlement. 
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Bbo.       field ;  does  the  constructive  possession  cease  at  the  gate  of  tiie  fields 
^,    *•  or  at  the  door  of  the  house  ?   Platt,  B. — The  cart  was  in  the  posses- 

ji^^  sion  of  the  master.  If  he  had  taken  that,  it  would  have  been  larceny. 
AHD  ANOTHBR.  Parke,  B. — Thc  cart  is  but  the  means  of  transit  to  the  master't^ 
house,  which  was  the  ultimate  place  of  destination.]  In  R,  v. 
Hat/ward  {I  Car.&  K.  518),  straw  thVown  down  at  a  stable  door  was 
considered  to  have  reached  a  place  of  final  deposit.  If  a  banker's 
derk  collects  bills,  puts  them  mto  his  pocket,  and  abstracts  one,  the 
property  of  his  master,  which  he  afterwards  converts  to  his  own 
use,  that  is  embezzlement,  not  larceny.  [Jervis,  C.  J. — How  do 
you  distinguish  the  cases  of  B.  v.  Spears  and  2Z.  v.  Abrahat 
(2  Leach.  828.)  Lord  Campbell,  C.  J. — R.  v.  Spears  is  on  all- 
fours  with  this  case.  Parke,  B. — In  R.  v.  Spears^  it  is  uncertain, 
looking  at  the  reports  in  East  and  Leach,  and  the  difference  between 
the  two  editions  of  Leach,  whether  the  judgment  did  not  turn  on 
the  fact  that  the  master  had  bought  the  whole  cargo.]  In  that 
case  the  master  would  have  had  a  title  and  constructive  possession 
before  delivery  to  the  prisoner. 

Rosey  conti^-— The  act  of  the  prisoner  was  an  offence  at  common 
law.  The  embezzlement  statutes  are  affirmative,  and,  so  soon  as 
a  trespass  is  proved,  a  larceny  is  established.  There'  was  a  trespass 
in  this  case ;  for,  as  the  coals  were  asked  for  in  the  master's  name, 
charged  to  the  master  in  the  bill,  put  into  the  master's  sacks,  and 
the  sacks  put  into  the  master's  cart,  the  master  had  constructive 
possession  before  the  servant  had  actual  exclusive  possession  : 
(Com.  Dig.  *•  Trespass,"  B.  4.)  [Lord  Campbell,  C.  J. — The 
constructive  possession  of  the  master  need  not  be  distinct  from  the 
actual  possession  of  the  servant.]  What  act  before  the  taking  in 
this  case  divested  the  master  of  his  constructive  possession  ?  Robin- 
son's  case  (2  East  P.  C.  565);  Paradice's  case{\b.\  proceed  on  the 
principle  tnat,  despite  tlie  manual  possession  of  the  servant,  the  con- 
structive possession  is  in  the  master.  So,  if  the  servant  had  left 
the  cart  and  coals,  had  returned  suddenly  in  the  night,  and  had 
taken  the  coals,  would  he  not  have  been  guilty  of  stealing  his 
master's  property  ?  The  case  of  R.  v.  Spears  is  not  to  be  distin- 
guished from  this.  In  commenting  on  Wake's  case  and  Bazeleifs  case. 
East  reconciles  them  by  saying  that  there  is  no  constructive  posses- 
sion without  the  possession  of  the  servant.  In  R.  v.  Bull  the  case  was 
one  of  money,  which  constitutes  matter  of  account,  and  trespass 
would  not  lie:  {Higgs  v.  HolHday^  Cro.  Eliz.  746.)  This  is  not  like 
the  case  of  a  gift  to  the  master,  where  he  never  gets  possession 
until  delivery  to  the  servant.  [Lord  Campbell,  C.  J. — Spears* 
case  is  to  be  taken  from  the  second  edition  of  Leach,  as  is  shown 
by  Heath,  J.,  in  4  Taunt.  276.  Parke,  B. — If  we  take  it  from 
Abrahams  case,  the  corn  was  clearly  purchased  by  the  master 
before.]  Suppose  that  another  servant  had  been  sent ;  that  he  had 
delivered  the  order;  that  the  coals  had  been  weighed  out;  and  that 
the  prisoner  had  then  been  sent  with  the  cart  for  the  coals,  and 
had  stolen  some  of  them — that  must  have  been  larceny.  In  R.  v. 
Harding  (R.  &  R.  125),  property  which  the  prosecutor  had  bought 
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weighed  oat  in  the  presence  of  his  clerk,  and  delivered  to  the        Bbo. 
carter's  servant  to  cart,  and  a  fraudulent  conversion  by  the  carman     .    '* 
was  held  larceny.  ^"^^ 

Ribton^  in  reply. — In  R.  v.  Harding  the  property   had  been  in  ahi>  ahothsb 
the  actual  possession  of  the  master.  In  R.  v.  Watts  (2  Den.  C.  C.  14),        "— 

the  defendant  divested  himself  of  possession  in  favour,  so  to  say,  of ' 

his  employers.     In  this  case  the  prisoner  has  not  so  divested  him-    Lanxnsf  by 
self  by  any  distinct  act.     In  R.  v.  Watts,  the  distinct  act  was  the 
receipt  had  of  the  cheque  by  the  prisoner;  it  being  his  duty  to  his 
employers  to  receive  it    In  this  case  the  coals  had  not  reached 
their  final  destination. 

Cur.  adv.  vulL 

Judgment. 

Lord  Campbell,  C.  J. — There  lies  before  me  a  judgment  that 
I  had  prepared  for  myself  at  a  time  when  there  was  reason  to 
suppose  that  there  might  be  one,  if  not  more  dissenting  judges. 
I  have  reason  to  believe  now  that  there  will  not  be  any  dissent ; 
but  still  this  judgment  must  be  considered  only  as  embodying  the 
reasons  I  give  for  my  opinion,  because  I  have  no  authority  to  say  Judgment 
that  my  brothers  concur  in  that  opinion,  and  the  reasons  for  it. 
For  convenience,  I  have  written  my  judgment,  and  my  learned 
brothers  will  say  how  far  they  concur  or  dissent.  I  am  of  opinion 
that  the  prisoner  has  been  properly  convicted  of  larceny.  There 
can  be  no  doubt  that,  in  such  a  case,  the  goods  must  have  been  in 
the  actual  or  the  constructive  possession  of  the  master ;  and  that, 
if  the  master  had  no  otherwise  the  possession  of  them  than  by  the 
bare  receipt  of  his  servant  upon  the  delivery  of  another  for  the 
master's  use,  although  as  against  third  persons  this  is  in  law  a 
receipt  of  the  goods  by  the  master,  yet  in  respect  of  the  servant 
himself  this  will  not  support  a  charge  of  larceny,  because  as  to 
him  there  was  no  tortious  taking  in  the  first  instance,  and  conse- 
quently no  trespass.  Therefore,  if  there  had  been  a  quantity 
of  coals  delivered  to  the  prisoner  for  the  prosecutor,  and  the 
prisoner,  having  remained  m  the  personal  possession  of  them,  as 
by  carrying  them  on  his  back  in  a  bag,  without  anything  having 
been  done  to  determine  his  original  exclusive  possession,  had  con- 
verted them  animo  furandiy  he  would  have  been  guilty  of  em- 
bezzlement, and  not  of  larceny.  But  if  the  servant  has  done  anv- 
thing  which  determines  his  original  exclusive  possession  of  the 
goods,  so  that  the  master  thereby  comes  constructively  into  pos- 
sesion, and  the  servant  afterwards  converts  them  animo  furandi, 
he  is  guilty  of  larceny,  and  not  merely  of  a  breach  of  trust  at 
common  law,  or  of  embezzlement  under  the  statute.  On  this 
supposition  he  subsequently  takes  the  goods  tortiously  in  convert- 
ing them,  and  commits  a  trespass.  We  have  therefore  to  consider 
whether  the  exclusive  possession  of  the  coals  continued  with  the 
prisoner  down  to  the  time  of  the  conversion.  I  am  of  opinion 
that  this  exclusive  possession  was  determined  when  the  coals  were 
deposited  in  the  prosecutor's  cart,  in  the  same  manner  as  if  they 
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Bm.        had  been  deposited  in  the  prosecutor's  cellar,  of  which  the  prisoner 

Abrahax     ^^^  ^^^  charge.     The  prosecutor  was  undoubtedly  in  possession 

Rekd        of  the   cart   at   the   time  when  the  coals  were  deposited  in  it ; 

AWD  Ianother.  and  if  the   prisoner  had  carried   off  the  cart  animo  furandt\  he 

[^        would  have   been  guilty   of  larceny.     That   is  expressly   deter- 

.*        mined  in  Robinson's  case  (2  East,  565.)     There  seems  consider- 

Lwcenyhy    able  difficulty  in  contending  that,  if  the  master  was  in  possession 
CwMfrwcJfoe    ^^   ^^^  ^^^»   ^®   ^®^  °^^   ^^   possession   of  the  coals  which   it 
pogmttiotu     contained,    the  coals    being   his  property,   and   deposited   there 
by  his  order,  for  his  use     Mr.  Kibton  argued  that  the  goods 
received  by  a  servant  for  his  master  remain  in  the  exclusive  pos- 
session of  the  servant  till  they  have  reached  their  ultimate  desti- 
nation.    But  he  was   unable,  notwithstanding  his  learning  and 
ingenuity,  to  give  any  definition  of  "  ultimate  destination,"  when 
so  used.     He  admitted  that  the  master's  constructive  possession 
would  begin  before  the  coals  were  deposited  in  the  cellar,  when 
the  cart  containing  the  coals  had  stopped  at  his  door,  and  even 
when  it  had  entered  his  gate.     But  I  consider  the  point  of  time  to 
be  regarded  is  that  when  the  coals  were  deposited  in  the  cart. 
Thenceforth  the  prisoner  had  only  the  custoidy  or  charge  of  the 
coals,  as  a  butler  has  of  his  master's  plate,  or  a  groom  has  of  his 
niaster's  horse.     To  this  conclusion,  with  the  most  sincere  defer- 
ence to  any  of  my  learned  brothers  who  may  at  any  time  have 
Jodgment.        taken  a  different  view — to  this  conclusion  I  should  have  come  on 
principle ;  and  I  think  that  Spears*  case  is  an  express  authority  for 
it.     The  following  is  an  exact  copy  of  the  statement  of  that  case, 
signed  by  BuUer,  J.,  in  pp.  181,  182,  and  183  of  the  2nd  volume 
of  the  Black  Book,  containing  the  decisions  of  the  judges  in  Crown 
cases,  deposited  with  the  Chief  Justice  of  the  Queen's  Bench  for 
the  time  being:  —  John   Spears  was  convicted    before  me  at 
Kingston,  for  stealing  forty  bushels  of  oats  of  James  Broune  &  Co. 
in  a  barge  on  the  Thames.     Broune  &  Co.  sent  the  prisoner  with 
their  barge  to  Wilson,  a  corn  meter,  for  as  much  oats  only  as  the 
barge  would  carry,  and  which  were  to  be  brought  in  loose  bulk. 
The  prisoner  received  from  Wilson  220  quarters  in  loose  bulk, 
and  five  quarters  in  sacks ;  the  prisoner  ordering  that  quantity  to 
be  pat  into  sacks.     The  quantity  in  the  sacks  was  afterwards  em- 
bezzled by  the  prisoner ;  and  the  question  reserved  for  the  opinion 
of  the  judges  is,  whether  this  was  felony,  the  oats  never  having 
been  in  the  possession  of  the  prosecutor ;  or  whether  it  was  not 
like  the  case  of  a  servant  receiving  change  or  buying  a  thing  for  liis 
master,  but  never  delivering  it."     Then  there  is  a  reference  made  to 
Dy.  5,  and  1  Show.  52 ;  and  then  this  is  signed  by  Sir  J.  BuUer ;  and 
then  is  added,  **  25th  April,  1 798.    Conviction  affirmed."   Now  that 
18  an  exact  copy  from  the  Black  Book.     In  that  case  the  question 
arose,  whether  the  com,  while  in  the  prosecutor's  barge,  in  which  it 
■  was  to  be  brought  by  the  prisoner  to  the  prosecutor's  granary,  was 
to  be  considered  in  the  possession  of  the  prosecutor ;  and  the  judges 
unanimously  held,  that  from  the  time  of  its  being  put  into  the 
barge  it  was  in  the  prosecutor's  possession,  although  the  prisoner 
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had  the  custody  or  charge  of  it.     That  cafle  has  been  met  at  the  Rk«. 

bar  by  a  suggestion  that  the  whole  cargo  of  corn,  of  which  the  ^' 

quantity  put  on  board  this  barge  was  a  part,  was  or  might  have  ek^^ 
been  purchased  by  the  prosecutor,  so  that  he  might  have  had  a  akd  akoiher. 

title  and  constructive  possession  before  the  delivery  to  the  prisoner.  ~" 

But  the  very  statement  of  the  case  in  the  Black  Book,  and  the  '^    ' 

authorities  referred  to,  show  that  the  judges  turned  their  attention  Laroenif  by 

to  the  question  whether  the  exclusive  possession  of  the  servant  had  *«^**^ 

not  been  determined  before  conversion ;  and  during  the  argument  **^      *^ 


of  Rex  V.  Walsh  ^4  Taunt.  276),  we  have  the  ratio  decidendi  in 
Spears^  case  explicitly  stated  by  one  of  the  judges  who  concurred  in 
the  decision:—"  Heath,  J. — That  case  went  upon  the  ground  that 
the  corn  was  in  the  prosecutor's  barge,  which  was  the  same  thing 
as  if  it  had  been  in  his  granary."  Read  "cart"  for  "barge," 
"  coals"  for  "  corn,"  and  "  cellar"  for  "  granary,"  and  the  two  cases 
are  for  this  purpose  precisely  the  same.  There  is  no  conflicting 
authority ;  for  in  all  the  cases  relied  upon  by  Mr.  Ribton,  the 
exclusive  personal  possession  of  the  prisoner  had  continued  down 
to  the  time  of  the  wrongful  conversion.  It  is  said  there  is  great 
subtlety  in  giving  such  an  effect  to  the  deposit  of  the  coals  in  the 
prosecutor's  cart ;  but  the  objection  rests  on  a  subtlety  wholly  Judgment. 
unconnected  with  the  moral  guilt  of  the  prisoner,  for  as  to  that  it 
mqst  be  quite  immaterial  whether  the  property  in  the  coals  had  or 
had  not  vested  in  the  prosecutor  prior  to  the  time  when  they  were 
delivered  to  the  prisoner.  We  are  to  determine  whether  this 
would  have  been  a  case  of  larceny  at  common  law  before  there 
was  any  statute  against  embezzlement ;  and  I  do  not  think  that 
there  would  have  been  any  reproach  to  the  administration  of  jus- 
tice, in  holding  that  the  subtlety  arising  from  the  prosecutor 
having  had  no  property  in  the  subject  of  the  larceny  before  its 
delivery  to  the  prisoner,  who  stole  it,  was  sufficiently  answered  by 
the  subtlety  that  when  the  prisoner  had  once  parted  with  the  per* 
sonal  possession  of  it,  so  that  a  constructive  possession  by  the  pro- 
secutor began,  the  servant  who  subsequently  stole  it  should  be 
liable  to  be  punished,  as  if  there  had  been  a  prior  property  and 
possession  in  the  prosecutor,  and  that  the  servant  should  be  ad- 
judged liable  to  be  punished  for  a  crime,  instead  of  being  allowed 
to  say  that  he  had  only  committed  a  breach  of  trust,  for  which  he 
might  be  sued  in  a  civil  action.  In  approaching  the  confines  of 
different  offences  created  by  common  law  or  by  statute,  nice  dis- 
tinctions must  arise,  and  must  be  dealt  with.  In  the  present  case 
it  is  satisfactory  to  think  that  the  ends  of  justice  are  effectually 
gained  by  affirming  the  conviction ;  for  the  only  objection  to  it  is 
founded  upon  an  argument  that  he  ought  to  have  been  convicted 
of  another  offence  of  the  same  character,  for  which  he  would  have 
been  liable  to  the  same  punishment. 

Jervis,  G.  J. — ^I  concur  in  the  judgment  of  the  Lord  Chief 
Justice.  I  had  originally  written  a  judgment  concurring  in  the 
view  taken  by  my  lord ;  but  ultimately  I  have  not  found  it  neces- 
sary to  read  it.  It  is  admitted  that  the  cart  was  in  the  possession  of 
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Rw>-       the  servant  for  a  special  purpose;  if  he  had  taken  the  cart,  he 

Abraham    ^^^^^  ^^^^  ^^^  guilty  of  larceny ;  and  if  the  cart  for  this  purpose 

BsBD       continued  the  cart  of  the  master,  the  delivery  of  the  coals  into  the 

A«D  AKOTMR.  cart  was  a  delivery  to  the  master,  and  makes  the  offence  a  larceny. 

J^^  Pabke,  B. — I  certainly  had  differed  from  the  view  of  this  case 

^'       which  has  been  taken  by  Lord  Campbell  at  a  time  when  it  was 

-^^w^oM^^    uncertain  what  the  case  of  Spears  actually  was,  and  treating  this 
c^ill^^^l^   case  as  res  nova.   The  book  in  which  the  opinions  of  the  ju^es  are 
pomunoiL    written,  and  which  is  always  in  the  custody  of  the  Lord  Chief 
Justice,  was  mislaid ;  and  the  case  of  John  Spears  was  differently  re- 
ported in  the  two  editions  of  Leach,  and  also  in  East's  Crown  Law ; 
and  that  case  could  not  for  a  long  time  be  found.    However,  since 
it  has  been  found,  I  have  satimed  myself;  and  I  entertain  no 
doubt  upon  it.     I  should  have  delivered  my  reasons  at  length ;  but 
Jadgment.       j^  jg  unnecessary  now  to  do  so.     The  cases  of  Rex  v.  Abrahat  and 
Rex  V.  Spears  having  been  discovered,  and  having  read  that  case 
with  the  explanation  of  Heath,  J.,  I  find  the  pomt  decided ;  and 
though,  therefore,  if  this  were  res  nova,  I  should  have  pronounced 
an  opinion  that  this  was  not  larceny,  yet  as  that  case  is  a  decided 
authority,  by  the  authority  of  that  case  I  am  bound ;  and  it  is 
unnecessary  for  me  to  deliver  my  reasons  at  any  greater  length. 
The  other  judges  concurred. 

Conviction  c^ffvmied* 
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COURT  OP  CRIMINAL  APPEAL. 

January  28,  1854. 

(Before  Jebyis,  C.  J.,  Maule^  J.,  Wightican,  J.,  Platt,  R, 
and  Williams^  J.) 

Bbg.  v.  John  BuBTON.(a) 

Larceny — Carpus  delicti — Evidence, 

Open  the  trial  of  an  indictment  for  larceny ^  if  the  circumstantial  evidence 
satisfies  the  jury  of  the  guUt  of  the  prisonevy  he  may  be  convicted^ 
though  the  prosecutor  is  unable  to  swear  that  he  has  lost  the  thing 
charged  to  have  been  stolen. 

THE  foIlowiDg  case  was  reserved  by  the  Assistant  Judge  of  the 
Middlesex  Sessions. 

John  Burton  was  indicted  at  the  January  Sessions^  1854^  for  the 
county  of  Middlesex^  for  stealing  a  quantity  of  pepper.  It  was 
proved  on  the  trial  by  the  person  liaving  charge  of  tne  warehouse, 
that  the  prisoner  was  seen  coming  out  of  the  lower  room  of  a  ware- 
house in  the  London  Docks,  in  a  floor  above  which  a  large  quan- 
tity of  pepper  was  deposited,  some  in  bags  and  some  loose  upon  the 
floor,  and  tnat  the  witness  having  suspicion  of  the  prisoner  from 
the  bulky  state  of  his  pockets,  stopped  him,  and  said,  "  I  think 
there  is  something  wrong  about  ]f  ou,**  upon  which  the  prisoner 
turned  and  said  '*  I  hope  you  will  not  be  hard  with  me,"  and 
threw  a  quantity  of  pepper  out  of  his  pocket  on  the  ground.  The 
witness  further  proved  that  no  pepper  was  missed,  and  that  he 
could  not  say  from  the  large  quantity  of  pepper  that  was  in  the 
warehouse,  that  any  had  been  stolen,  but  tne  pepper  found  upon 
the  prisoner  was  of  the  like  description  with  the  pepper  in  the 
warehouse.  The  prisoner  had  no  business  in  the  warenouse.  It 
was  contended  by  the  prisoner's  counsel  on  the  authority  of  A  v. 
Dredge  (1  Cox  Crim.  Cas.  235),  that,  upon  this  state  of  facts,  the 
judge  was  bound  to  direct  an  acquittal.  I  overruled  the  objec^ 
lion,  being  of  opinion  that,  notwithstanding  the  statement  of  the 
witness,  that  he  could  not  swear  that  any  pepper  was  stolen, 
there  was  evidence  to  go  to  the  jury. 

The  jury  returned  a  verdict  of  guilty ;  and  the  question  re- 
served for  the  consideration  of  the  court  is,  whether  I  ought  to 
have  directed  a  verdict  of  acquittal,  or  to  have  left  the  case  for 

(o)  Baported  by  A  BrrrLisroir,  Esq*,  Btfrister-at-Law. 
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Rko.        the  coDsideratioD  of  the  jury  ?      If  the  court  should  be  of  opinion 
T^—  I'  ^^^  ^^^  case  ought  not  to  have  been  left  to  the  jury,  a  verdict  of 

acquittal  is  to  be  entered. 

1854.  Judgment  on  the  conviction  was  postponed^  and  the  prisoner 

lar^—  ^^  committed  to  the  House  of  Correction,  Cold  Bath-fields. 
CorptTdelicti,  RibtoHy  for  the  prisoner. — This  case  failed  from  the  absence  of 
direct  proof  of  the  cQrpns  delicti;  and  R.  v.  Dredge  (1  Cox 
Crim  Cas.  235),  is  in  point;  the  marginal  note  of  that  case  is 
"  In  a  charge  of  larceny,  if  the  prosecutor  cannot  swear  to  the  loss 
of  the  article  said  to  be  stolen,  the  prisoner  must  be  acquitted. 

Maule,  J. — The  circumstances  of  that  case  were  wholly  dif- 
ferent.    It  was  a  charge  against  a  little  boy  of  stealing  a  doll. 

Ribton. — Erie,  J.  expressly  decided  that  case  on  the  ground  that 
the  corpus  delicti  was  not  proved. 

Maule,  J. — The  offence  with  which  the  prisoner  is  charged 
must  be  proved  ;  and  that  involves  the  necessity  of  proving  that 
the  prosecutor's  goods  have  been  taken ;  but  why  is  that  to  be 
differently  proved  from  the  rest  of  the  case  ?  If  the  circumstanceB 
satisfy  the  jury,  what  rule  is  there  which  renders  some  more  posi- 
tive and  direct  proof  necessary  ? 

Ribton, — Loni    Hale    (2   Hale,  290)  lays  it  down  as  a  rule, 
never  to  convict  a  man  for  murder  or  manslaughter  on  circumstan- 
tial evidence  alone,  unless  the  body  be  found. 
Maule,  J. — Not  as  a  rule,  but  as  a  caution. 
Ribton. — One  at  all  events  of  general  application  (Stark.  Evid. 
2nd.  ed.,   vol.   1,   p.  512;    vol.  2,  p.  450,  513;   Evans  t.  £vans, 
1  Hagg.  Consist  Bep.  35,  105  ;  Dickson  v.  Evans,  6  T.  E.  57.) 
No  counsel  appeared  for  the  prosecution. 

Jebvis,  C.  J. — We  are  all  agreed  that  there  is  no  foundation 
for  the  objection,  and  that  the  conviction  is  right. 
The  other  judges  concurred. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  28,  1854. 

Reg.  t7.  Samuel  Gill,  (a) 

Embezzlement  of  money  marked  by  the  mastery  and  delivered  to  a  third 
person  to  be  used  for  the  purpose  of  detection. 

A.  marked  money,  and  delivered  it  to  a  third  person,  that  he  might  there* 
with  buy  goods  tit  A.'s  shop,  of  his  shopman  B,  He  did  so,  and  B. 
having  received  the  marked  money,  instead  of  putting  it  in  the  till,  as 
his  du^  was,  secreted  it. 

Held,  th€U  B.  was  properly  convicted  of  embezzlement. 

^pHE  following  case  was  reserved  by  the  Assistant  Judge  of  the 
JL      Middlesex  Sessions. 

Samuel  Gill  was  convicted  at  the  November  Clerkenwell  Ses- 
sions, 1853,  for  stealing  one  crown-piece,  the  property  of  his 
master.  It  was  proved  at  the  trial,  that  the  master,  vno  was  a 
licensed  victualler,  suspecting  the  prisoner,  marked  the  crown- 

})iece  in  question,  and  two  half-crowns,  and  gave  them  to  one  T.  W. 
or  the  purpose  of  purchasing  spirits  of  the  prisoner^  who  was  pro- 
secutor's barman.  T.  W.  accordingly,  early  the  next  morning, 
purchased  at  the  bar  some  brandy,  and  paid  the  prisoner  with  the 
marked  money,  and  it  was  his  duty  to  have  placed  the  same  in 
the  till.  When  his  master  came  down,  he  looked  into  the  till, 
and  found  there  the  two  half-crowns  only.  Upon  the  prisoner 
being  charged  with  the  offence,  he  admitted  the  receipt  of  the 
crown-piece,  but  said  that  he  had  given  it  away  as  part  of  the 
change  for  half-a-sovereign.  The  crown  piece  was  found  in  a  bag 
in  his  box,  separate  from  his  other  silver,  which  was  wrapped  in  a 
paper.  The  jury  acquitted  the  prisoner  of  larceny,  but  found  him 
guilty  of  embezzlement.  The  judgment  has  been  respited,  and 
the  prisoner  committed  to  the  House  of  Correction  at  Cold  Bath- 
fields,  to  abide  the  decision  of  this  case. 

The  question  reserved  for  the  consideration  of  the  court  is, 
whether,  upon  the  facts  as  proved,  the  offence  is  larceny  or  em- 
bezzlement. 

No  counsel  appeared  for  the  prisoner. 

ClarksoUf  for  the  prosecution  — The  conviction  is  right.  The 
money  was  received  by  the  prisoner  for  and  on  account  of  his 
master^  from  a  third  person.  It  was  not  a  receipt  by  the  prisoner 
irom  his  master,  because  the  master  had  altogether  parted  with 
the  possession.  The  case  of  M.  v.  Headge  (R.  &  R.  160 ;  2  Leach, 
1033),  is  expressly  in  point.  There  the  indictment  was  for  embez- 
zlement under  statute  39  Geo.  3,  c  85 ;  and  although  the  pro- 
perty had  been  in  the  possession  of  the  prisoner's  masters,  and  they 
nad  only  entrusted  the  custody  of  it  to  a  third  person  to  try  the 
honesty  of  their  servant,  yet  it  waaJield  that  the  servant  receiving 

(•)  Reported  bj  A.  BrrrLKCTov,  Esq.,  Barrister-aULaw. 
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Bxo.        it  from  that  third  person^  and  appropriating  it  to  his  own  use^  was 
oj^    ^'  p      guilty  of  embezzlement  under  the  statute. 

uEL^  iLu      jvIaule,  J. — Is  it  not  larceny  if  goods  are  sent  by  the  master  to 
1854.        a  servant  to  be  brought  back  to  the  master,  and  instead  of  bringing 

them  back,  he  goes  off  with  them  ? 

tnA^^emau,  Jervis,  C.  J. — The  difficulty  arises  from  PecKs  case  (2  Russ. 
213),  where  the  prisoner  received  the  money  from  the  master  him- 
self, to  pay  it  over  to  a  third  person,  and  the  wrongful  conversion 
was  held  not  to  be  embezzlement ;  and  so  in  A  v.  Murray  {\  Moo. 
C.  C.  276),  where  the  money  was  constructively  in  the  possession 
of  the  master  by  the  hands  of  another  clerk  from  whom  the  prisoner 
received  it.  (i)  The  money  never  ceases  to  be  the  master's  money 
in  any  of  these  cases.  However,  I  think  that  we  are  bound  by 
the  express  decision  in  R.  v.  Headge.  . 

Maule,  J. — I  am  of  the  same  opinion.  The  distinction  seems 
to  be  between  the  cases  where  the  master  parts  with  the  posses- 
sion, expecting  to  receive  the  money  or  goods  back  again,  as  here ; 
and  those  in  which  he  does  not 

The  other  judges  concurred.  Conviction  affirmed. 

Qi)  See  iZ.  T.  Mattert  (1  Den.  C.  C.  SS2;  3  Cos  Grim.  Oas.  178);  where  mene^  being 
ixceiyed  on  aoconnt  of  his  muter  by  one  olerk,  and  handed  orer  in  due  oooise  of  bneineis  to 
another,  to  be  delivered  to  the  master,  it  was  held,  that  the  latter  clerk,  fraadalentlj  appro- 
priating it,  was  guilty  of  embezzlement.  The  distinction  between  that  case  and  R.  t. 
Murray  was  pointed  ont.  In  the  former,  the  money  was  stopped  on  its  passage  to  tlie  master. 
In  the  latter,  it  was  girco  by  a  fellow-serrant  to  the  prisoner,  to  be  paid  away  on  account  of  th« 
master. 
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February  11,  1854. 

(Before  Jervis,  C.J.,  Maule,  Jm  Wightman,  J.,  PiiATT,  B., 
and  Williams,  J.) 

Keg.  v.  Green,  (a) 

Larceny   by  servant — Falsifying  accounts — Embezzlemeni — Obtaining 
balance  of  account  by  false  pretences, 

A  farm  bailiff)  who  was  authorized  to  receive  money  and  mahe  payments 
on  behalf  of  his  master^  and  who  kept  a  booh  containing  entries  of  such 
receipts  and  payments^  which  was  from  time  to  time  examined  by  his 
master^  made  false  entries  in  the  book,  giving  himself  credit^  in  several 
instances^  for  larger  payments  than  he  had  in  truth  made,  and,  when 
the  book  was  examined^  received  from  his  master  a  sum  of2L  as  th9 
balance  due  to  him  upon  that  account. 

Held,  that  he  was  not  guilty  of  larceny, 

Quare,  whet/ier  he  was  not  guilty  of  obtaining  money  by  false  pretences  t 

rr>H£  prisoner  was  indicted  at  the  quarter  sessions  for  the  county 
J-    of  Cambridge,  on  the  3rd  day  of  January,  1654,  for  stealingi 

(a)  Beported  by  A  BiTTLS8Toirr  Esq.,  Barristtr-at-Law. 
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on  the  10th  dav  of  September  last,  certain  moneys  of  and  belong- 
ing: tOy  his  master,  Alexander   Cotton,  Esi]^.     The  prisoner  was  *- 
bailiff  to  the  prosecutor,  and  it  was  part  of  his  duty  to  receive  and        *'"' 
make  payments  on  behaif  of  the  prosecutor.     An  account  of  these        1854. 
ref«  ipts  and  payments  was  kept  in  a  book  in  the  prisoner's  custody,        •"" 
which  was  examined  by  the  prosecutor  at  irregular  intervals.     An     f^^^ 
examination  was  made  in  July  last,  and  another  on  the  3rd  of 
December  last,  and  the  account  comprised  within  these  dates,  con- 
tained, among  other  items,  the  following  payments,  viz. : — 

1853,  Auo^ust  13th. 

James  Ludkins      -----£180 

Samuel  Pryke 180 

John  Brown     ---.-.       180 

and  twelve  other  names,  against  which  stood  the  same  amount. 
There  was  a  series  of  similar  items,  under  dates  of.  the  20th  and 
27th  of  August  and  the  3rd,  10th,  and  17th  of  September;  and  on 
the  17  th  of  September  this  series  of  payments  : — 

James  Ludkins      -----£0  150 
Samuel  Pryke  ------       0  15o 

and  thirteen  other  similar  names,  against  which  stood  the  same  Case, 
sums  of  15«.  Brown  proved  that  he  was  engaged  by  the  prisoner 
to  work  for  the  prosecutor  during  the  last  harvest  The  rate  of 
wages  was  not  named  ;  but  the  witness  knew  that  the  other 
labourers  were  to  receive  12.  8^.  a  week,  and  he  expected  the  same. 
The  prisoner  paid  him  \l  on  each  of  the  following  days,  viz.,  13th, 
20th^  and  27th  of  August  last,  and  on  the  3rd  and  10th  of  September 
last.  The  witness  complained  on  the  20th  and  27  th  of  August  of 
receiving  no  more  than  1/.,  and  about  ten  days  after  the  10th  of 
September,  the  prisoner  paid  him  1/.  in  addition,  making  his  wages 
\L  4j.  £1  week  during  the  five  weeks.  Ludkins  proved  that  he  was 
engaged  by  the  prisoner  for  the  prosecutor  during  the  harvest,  and 
that  be  received  \L  85.  on  each  of  the  following  days,  viz.,  the  13th, 
20th,  and  27th  of  August,  and  on  the  3rd  and  10th  of  September. 
On  the  17th  of  September,  the  prisoner  paid  him  11 5.  6(f.,  and  on 
his  complaining  that  he  did  not  pay  him  15«.,  the  sum  he  paid  the 
other  laoourers,  the  prisoner  said  it  was  because  he  was  working  in 
the  barn.  Pryke  gave  similar  evidence.  Each  side  of  the  account, 
which  extended  from  July  to  the  3rd  of  December  last,  contained 
numerous  items,  amongst  which  were  payments  made  for  the  pur- 
chase of  goods  by  the  prisoner  on  account  of  the  prosecutor.  By 
one  of  these  items  the  prisoner  gave  the  prosecutor  credit  for  IZ.  5^., 
which,  it  was  stated  by  ttie  counsel  (though  no  proof  ofTered  of  it), 
he  had  not  in  fact  received.  There  was  no  entry  in  the  book  in 
the  handwriting  of  the  prisoner.  The  prisoner  was  present  during 
all  the  time  the  prosecutor  was  examinmg  the  account,  and  signed 
his  name  to  it  on  the  prosecutor  doing  so  ;  but  his  attention  was 
not  called  to  any  particular  item.     There  was  on  the  account  a 
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Bbo:        balance  of  2L  due  to  the  prisoner,  which  the  prosecutor  paid  him. 
Gbbbh       ^*  *^®  conclusion  of  the  evidence  for  the  prosecution,  the  pri- 

'      soner's  counsel  contended,  on  the  authority  of  B.  v.  Chapman  {I  C. 

1S54.  &  K.  I19)j{b)  that  the  evidence  would  neither  support  a  charge  of 
^^^J~_  larceny  nor  embezzlement,  and  submitted  to  the  court  that,  on  these 
FakifyvHg  iacts,  the  court  should  direct  an  acquittaL  The  chairman  directed 
the  jury  that  the  deduction  of  the  five  several  sums  of  4j.  from  the 
five  weekly  sums  of  !/•  8«.,  to  be  paid  to  Brown,  and  of  the  two 
several  sums  of  3«»6(f.  from  the  weekly  sums  of  15«.  to  be  paid 
respectively  to  Ludkinsand  Fryke,amountedtolarceny;  and  told  the 
jury  that,  by  a  recent  act,  they  were  enabled  to  return  a  verdict  of 
either  larceny  or  embezzlement,  as  their  minds  might  be  directed 
by  the  evidence  ;  on  which  the  jury  found  a  verdict  of  guilty : 
whereupon  judgment  was  postponed,  and  the  prisoner  discnarged 
on  bail  to  appear  and  receive  judgment  at  the  next  quarter  sessions 
for  this  county.  The  opinion  of  the  judges  was  asked,  whether  the 
jury  could,  on  these  facts,  properly  convict  the  prisoner  of  larceny  ? 
Tozer,  for  the  prisoner. — The  only  question  is,  whether  the  pri- 
soner could  be  convicted  of  larcenv  upon  this  evidence ;  but  it  is 
submitted  that  the  facts  establish  neither  larceny  nor  embezzlement. 
The  only  sum  he  is  shown  to  have  received  from  his  master  is  the 
balance  of  2/. ;  and  by  reason  of  his  falsification  of  the  accounts,  it 
might,  perhaps,  be  said,  that  he  had  obtained  that  0am  by  false 
pretences.     !out  it  is  unnecessary  to  consider  that. 

WiGHTMAN,  J. — What  he  did  was,  to  enter  as  paid  money  which 
he  had  not  paid. 

Jeryis,  C.  J< — And  flo  to  obtain  a  balance  in  his  favour.  We 
are  all,  however,  clearly  of  opinion  that,  whatever  other  offence  the 
prisoner  may  have  committed,  he  is  not  guilty  of  larceny,  and  the 
conviction,  thereibre,  must  be  quashed. 

Conviction  quashed. 

(fi)  R,  V,  Chapman,  It  was  the  datj  of  a  clerk  to  receire  money  for  his  employer  and  pay 
wages  ont  of  it,  and  to  make  entries  of  idl  moneys  received  and  paid  in  a  book,  and  to  enter  the 
weekly  totals  of  receipts  and  payments  in  another  book,  npon  which  last  book  he,  from  time  to 
time,  paid  over  his  balances  to  his  employer.  The  clerk  baring  entries  of  weekly  payments  in 
his  first  book  amounting  to  251.,  he  entered  them  in  the  second  book  as  35^,  and  two  months 
after,  in  accoanting  with  his  employer,  by  these  means  made  bis  balance  10/.  too  little,  and  paid 
it  over  accordingly:  Held,  that  the  clerk  conld  not,  on  these  facts,  be  convicted  of  embezslo- 
ment  withoot  its  being  shown  that  he  had  received  some  particular  sum  on  acooant  of  his 
employer,  and  had  conTerted  either  the  whole  or  part  of  that  snm  to  bis  own  use.  See^  also, 
JL  T.  Groffe  (7  Car.  &  P.  635  ;  1  Moo.  C.  G.  447);  R,  v.  Jones  (8  Car.  &  P.  288)  ;  and 
a,  V.  Lambert  (2  Cox  0.  C.  309),  where,  after  the  foregoing  anthorities  had  been  cited,  Erie,  J., 
said:  **  I  think  the  offence  is  sufficiently  made  out  within  the  meaning  of  the  statute,  if  the 
jtoy  are  satisfied  that  the  prisoner  received  in  the  agforegate  the  amount  with  which  be  appears 
to  hare  charged  himself,  and  that  he  absconded,  or  refused  when  called  upon  to  account,  leaving 
a  portion  of  the  gross  sum  deficient  There  would  be  constant  failure  oif  justice  if  I  were  to 
decide  otherwise,  since  it  is  impossible  in  cases  like  the  present,  where  a  number  of  different 
amooota  of  money  have  been  received,  to  specify  which  sum  or  sums  have  been  embezsled.*' 
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COURT  OF  CRIMINAL  APPEAL. 
February  11,  1854. 

(Before  Jervis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  B., 
and  Williams,  J.) 

Reg.  v.  The  Inhabitants  of  Hobnsea.  (a) 

Highway — Indictment  far  non-repair -^  Road  wcuhed  away  by  ike  sea. 

Where^  by  natural  cau^es^  as  by  the  encroachment  of  the  sea,  a  highway 
is  wholly  destroyed^  the  liability  of  the  parish  to  repair  no  longer  exists, 

THIS   was  an  indictment   for  the  non-repair  of  a  highway, 
tried  at  the  York  Spring  Assizes,  1853,  before  Martin,  Id., 
who  stated  the  case  for  the  consideration  of  this  Court. 

The  road  was  described  in  the  indictment  to  be  a  certain  com- 
mon and  public  Queen's  highway,  called  the  Sea  Road,  leading 
eastward  from  the  east  end  of  a  street  in  the  parish  of  Hornsea, 
in  the  East  Riding  of  the  county  of  York,  called  East  Gate,  to  the 
German  Ocean ;  and  the  indictment  alleged  that  a  certain  part  of 
the  same,  &c.,  lying  and  being,  &c.,  containing  in  length,  divers, 
to  wit,  210  feet,  in  breadth,  divers,  to  wit,  40  feet,  on  the  1st 
July,  1852,  and  until  the  present  day  was,  and  yet  is,  very  ruinous, 
deep,  broken,  and  in  ^reat  decay,  for  want  of  due  reparation  and 
amendment*  The  foUowin^  facts  were  proved : — By  an  Inclosure 
Act  of  1810  (41  Geo.  3),  by  which  certain  lands  and  houses  were 
allotted,  it  was  enacted  that  the  Commissioners,  before  setting  out  the 
allotments,  should  set  out  upon  the  lands  to  be  enclosed,  such  public 
and  private  roads  and  places  with  such  directions  for  the  repairs  of 
the  same,  &c.,  as  they  should  judge  proper;  and,  after  giving  certain 
powers  to  stop  up  and  alter  the  md  roads,  that  the  said  public  roads 
should  be  and  remain  40  feet  in  breadth,  at  theleast ;  and  after  pro- 
viding for  the  formation  and  completion  of  the  same,  and  that  they 
should  be  put  in  good  repair,  and  {inter  alia),  that  none  of  the  inhabi- 
tants of  the  township  of  Hornsea,  other  than  the  allottees  of  land, 
should  be  chargeable  (over  and  above  the  statute  duty),  towards 
the  formation  of  the  new  public  roads,  until  they  should  be  fit  for 
travellers  and  carriages,  and  the  justices  at  sessions  had  allowed 
and  confirmed  the  surveyor's  certificate  to  that  effect;  it  was 
enacted,  that  after  such  allowance,  the  said  roads  were  to  be  from 
time  to  time  amended  and  kept  in  repair  in  the  same  manner  as 

(a)  Reported  by  A.  Bittlbbton,  Esq.,  Ba]Tister>«t-Law. 
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Bbo.  Other  public  roads.  It  was  fiirtlier  enacted,  that  the  award  should 
j^  ••  describe  all  manner  of  public  and  private  roads,  stone-pits,  and 
oF^HoBKuT.  coininon  watering  places  for  cattle,  drains,  water-courses,  sewers, 

bridges,  fences,  and  other  works  and  improyements  which  should 

1^*       be  set  out  by  the  act;  and,  that  apian  should  be  annexed  speci- 
ffighway—    fy'^^S  ^^^  describing  the  same.    When  this  act  passed,  the  road  in 
ivbn-repatr—  Q  ucstion  cxistcd  as  a  public  highway,  and  was  called  the  Sea  Boad. 
£ncroaehmmi  fj^  1809,  the  Commissioners    made  their  award  (inter  alia)  as 
^  **^       follows : — ^  And  we  do  direct,  set,  appoint,  and  award,  that  there 
shall  be  one  other  public  highway  or  road  of  the  breadth  of  40  feet, 
as  the  same  is  now  staked,  ditched^  and  bounded  out,  called  the 
Sea  Boad,  leading  eastward  from  the   east  end  of  a  street  in 
Hornsea  aforesaid,  called  East  Gate,  oyer  ancient  enclosed  lands, 
belonging  to,  &c.,  to  the  German  Ocean.''    In  another  part  of  the 
award  they  awarded  thus — As  to  a  place  abutting  on  part  of  the 
Sea  Boad,  ''and  called  the  Landing-place,"  we  do  set  out,  allot, 
and  awaitl  one  acre  of  land  (be  the  same  more  or  less),  situate, 
lying,  and  being  in  the  East-field  of  Hornsea  aforesaia,  for  the 
purpose  of  a  landing-place,  adjoining  the  Sea  Boad  on  the  north, 
ancient  enclosure,  lands  of  Charlotte  Bethell,  on  the  east,  and  on 
lands  herein  awarded  to  P.  A.,  on  the  south  and  west.     The  case 
proyided  that  everything  directed  by  the  act  to  be  done  in  refer- 
ence to  the  road  and  landing-place  was  to  be  deemed  to  haye  been 
Cue.  done,  and  that  the  road  was  a  lawfully  existing  road  under  this  act. 

When  the  road  and  landing-place  were  set  out,  the  land  of  Char- 
lotte Bethell  was  occupied  by  a  tenant  as  swarth  land ;  it  was 
ancient  enclosed  land,  but  had  for  a  long  period  been  encroached 
upon  by  the  sea,  and  at  the  time  of  the  award  was  partially 
covered  with  sand,  and  was  entirely  sand  between  the  entrance  to 
the  road  in  question  and  the  sea,  both  before  and  after  the  award 
All  persons  were  accustomed  to  go  down  the  ''  Sea  Boad,"  but 
there  was  no  evidence  of  repairs  on  Charlotte  Bethell's  land, 
nor  of  any  defined  road  there,  but  persons  used  to  go 
over  it  to  the  sea,  as  they  pleased,  and  could  go  with  carriages 
and  on  foot  to  get  gravd  or  sand  from  the  sea  shore,  or  for 
any  other  purpose.  Vessels  also  brought  cargoes  of  coal,  and 
anchored  at  high  water,  near  the  entrance  of  the  road  in  question, 
and  people  took  carts  to  the  sides  of  the  vessels,  and  loaded, 
and  then  drove  as  they  pleased  and  could  over  Charlotte's  land,  to 
the  entrance  of  the  road  in  question,  and  thence  into  the  interior 
of  the  country :  cargoes  of  limestone,  also  thrown  overboard  from 
barges  near  the  entrance  of  the  road,  were  carted  away  in  the  same 
manner.  The  road  before  and  after  the  award  sloped  down 
towards  the  sea,  which  in  extraordinaiy  high  tides  came  up  to  the 
landing-place.  Since  the  award,  the  Sea  Boad  has  been  repaired 
up  to  the  varying  termination  of  it,  as  it  has  been  from  time  to 
time  swept  away  by  the  sea.  Within  forty-four  years,  and  since 
the  award,  the  high-water  mark  has  advanced  on  this  part  of 
the  coast,  104  yards  inland,  and  a  portion  of  Charlotte's  en- 
closed lands,  including  the  piece  being,  between  the  terminus  of 
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the  Sea  Road  and  the  sea,  has  been  swept  away,  half  the  landing*        Sbo. 
place,  and  fifty-two  yards  of  the  road  inland,  before  reaching  the  -^   •• 
boundary  line  of  Charlotte  Bethell's  land.    Two  and  a  half  yards  ^  horaJwi! 

is  about  the  average  annual  destruction  of  the  cliff,  but  fis  it  is       

alluvial  sand  and  clay,  after  storms,  four  or  five  yards  in  depth        ^^^* 
where  the  road  lies  nave  been  destroyed  at  one  tide,  and  about    Highway^ 
fourteen  years  ago,  a  considerable  incursion  of  the  sea  converted  Non-repair^ 
the  gradual  slope  of  the  road  towards  the  sea,  into  a  perpendicular  ^^^^^oaekmmi 
descent  or  face,  at  a  part  of  the  road,  some  little  distance  inland,       ^*^' 
before  reaching  the  boundary  of  Charlotte  Bethell's  land.     As  it 
was  impossible  then  for  carriages   to  set  down  to  the  beach, 
the  pansh  surveyors  cut  a  gap,  through  the  perpendicular  face, 
and  made  a  road  down  to  the  then  beach,  although  less  com- 
modious than  before.     Such,  however,  have  been  the  encroach- 
ments since,  that  the  termination  of  the  road  now,  and  when 
the  indictment  was  preferred,  is  a  perpendicular  cliff,  twenty 
feet  high,  and  thougn   a  track  has  oeen  made  practicable  for 
donkeys,  it  is  impossible  for  carriages  to  get  down  to  the  beach. 
It  was  further  proved,  that  a  new  road  to  the  sea  had  been  lately 
made,  that  a  rate  of  2s.  6d.  in  the  pound  would  produce  between 
5002.  and  60021,  and  the  annual  ordinary  repairs  are  about  200/.  Case. 
To  make  a  substantial  concrete  road  extending  fifty  yards  beyond 
the  cliff,  would  be  about  600/.,  and  about  10/.  annually  would 
keep  both  it  and  the  cliff  repaired,  but  a  road  or  pier  must  extend 
forty  feet  beyond,  and  below  high  water-mark,  at  ordinary  tides, 
and  be  forty-six  feet  wide  at  the  base,  and  forty  at  the  top.     To 
cut  a  gap,  and  protect  it  with  side-walls,  would  cost  about  200/., 
and  7L  or  SL  annually  would  keep  it  in  repair. 

On  the  part  of  the  defendant,  the  proof  was  {inter  dim)  that  a 
gap  with  side-walls,  to  be  a  permanent  road  to  the  beach,  would 
cost  1,000/.,  and  the  annual  repair  be  50/.  to  100/.,  and  that  it 
would  not  prevent  the  sea  encroaching,  and  that  the  masonry  and 
flantnng  walls  of  the  win^  would  require  frequent  moving  inland. 
A  conviction  of  the  parisn  surveyors  bythe  justices,  and  an  order 
to  repair  the  road  under  the  5  &  6  Will.  4,  c.  50,  s.  94,  dated 
Sent  2,  1852,  after  the  sea  had  completely  stopped  the  road,  but 
berore  the  cliff  was  rendered  so  precipitous,  was  also  proved,  but  no 
repairs  had  ever  been  made  under  the  order. 

The  indictment  was  preferred  at  the  instigation  of  a  Mr.  Cun- 
nington,  the  owner  of  an  hotel  and  property  adjoining  the  ter- 
mination of  the  road  in  question.  It  was  admitted,  that  the  surface 
of  the  existing  road  was  in  good  repair  up  to  where  it  had  been 
swept  away  by  the  destruction  of  the  cliff  by  the  encroachment  of 
the  sea. 

Mabtin,  B.,  directed  a  verdict  of  guilty  to  be  entered,  subject 
to  the  opinion  of  the  justices  and  barons  upon  the  following  ques- 
tions :— Whether  there  exists  a  legal  duty  or  obligation  upon  the 
parish  to  provide  an  available  carriage-road  towards  the  beach  ? 
If  such  duty  or  obligation  exists,  the  verdict  is  to  stand ;  if  not 
the  verdict  is  to  be  set  aside,  and  a  verdict  of  not  guilty  entered. 
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If  the  judges  and  barons  be  of  opinion  that  such  duty  exists,  they 
.      **  are  requested  to  state  what  is  the  description  of  the  road  which  it 

OF  HoMSBA.  1^  incumbent  upon  the  parish  to  provide ;  and  it  was  agreed  at  the 

trial,  that  they  should  have  power  to  order  any  fact  to  be  ascer- 

^^^*        tained  by  a  surveyor,  or  otherwise,  in  order  to  enable  a  final  and 

Highway^    Conclusive  judgment  to  be  ^ven  upon  the  indictment.     It  was 

Nim-^repair-^  also  agreed  that  they  should  have  the  same  power  with  respect  to 

^^o^^^c^^f^^  co8ts,(i)  as  well  of  the  trial,  as  of  the  argument  of  this  case,  as  a 

^***'      judge  would  at  the  trial,  or  afterwards. 

Bliss  (P.  Thompson  with  him)  for  the  defendants. — This  indict- 
ment cannot  be  sustained.  It  alleges  the  existence  of  a  common 
Queen's  highway  down  to  the  sea,  and  that  that  highway  is  out  of 
repair.  But  that  allegation  is  negatived  by  the  evidence,  which 
shows,  first,  that  the  highway  did  not  at  any  time  extend  down  to 
the  sea  (iZ.  v.  Hatfield^  4  Ad.  &  E.  156);  and,  secondly,  that,  at 
all  events,  it  has  no  existence  now,  having  been  swept  away  by 
the  sea.  R.  v.  Paull  (2  Moo.  &  Rob.  307),  is  exactly  like  this 
case ;  and  R.  v.  Bamber  (5  Q.  B.  287),  is  also  expresslv  in  point ; 
and  in  other  cases  also,  natural  causes  have  been  held  to  extin- 
guish obligations  of  a  similar  kind :  (iZ.  v.  MorUague  4  B.  &  C. 
^'K'""*"*".  698.)  It  would  not  be  possible  now  to  restore  the  road  without 
great  engineering  works,  which  would  interfere  not  only  with  the 
rights  of  the  owner  of  the  soil  of  the  road,  but  also  with  those 
of  adjacent  proprietors.  (He  referred  to  4  Vin.  Abr.  Chimin 
Common,  E.  35 ;  Chimin  Private,  B.  2,  D.  2 ;  Year  Book, 
8  Hen.  7,  5b;  Callis  on  Sewers,  73,  74 ;  Stat,  of  Sewers,  22 
Hen.  8;  Woolrych  on  Water  Bights,  172;  Attomey^General  v. 
Richards,  2  Anstr.  603,  614;  R.  v.  Stanton,  2  Show.  30;  Goorf- 
title  V.  Alker,  1  Burr.  133;  Blundell  v.  CatteraU,  5  B.  &  Aid.  268, 
296,  305  :  stat.  7  &  8  Geo.  4,  c.  30,  s.  12.)  Even  in  ordinary 
cases,  the  liability  of  the  parish  does  not  extend  to  the  making  of 
the  best  road  possible ;  but  only  to  the  doing  of  such  repairs  as 
will  make  the  road  as  good  as  it  has  usually  been  at  the  best :  (A 
V.  Landulphy  1  Moo.  &  Bob.  393,  394  n.) 

Maule,  J. — The  existence  or  non-existence  of  a  road  is  a  matter 
of  physical  observation.  I  remember  trying  a  case  on  the  Midland 
Circuit,  where  it  appeared  that  some  traces  of  a  highway  still 
existed ;  but  then  there  were  upon  it  quarries  and  trees  a  hundred 

J  ears  old;  and  the  jury  negatived  the  existence  of  the  highway. 
n  the  present  case  there  is  no  road  to  be  s^en. 
R.  Hall  {Cross  with  him),  for  the  Crown. — It  is  clear^  upon  this 
case,  that  there  was  once  a  highway  to  the  sea;  and  so,  indeed, 
there  is  still,  though,  by  the  subsidence  of  the  cliff,  a  temporary 
interruption  has  taken  place.  What  is  required  is  to  make  gooa 
the  slope  of  the  clifi*. 
Maule,  J. — That  would  be  a  great  engineering  work.    You 

(6)  After  judgment  had  been  deliTend,  Crou  applied  for  ao  order  for  paTOieot  of  the  ooeta 
of  the  proeecntioa  oat  of  the  hi/^hwaj  rates  for  the  parish,  pur&naDt  tos.95of5&6  Will.  4, 
o.  50  {r,  t.  Clcarke,  5  Q.  B.  8S7;  R.  ▼.  Heanor,  6  Q.  B.  745,  were  referred  to);  but  the 
court  dcdined  making  any  order  aa  to  the  ouata. 


V, 
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might  almost  as  well  call  upon  parishes  to  restore  the  roads  which 

once  probably  existed  over  the  Goodwin  sands.     The  common  law      „^„„^^^ 

liability  does  not  extend  to  cases  of  this  sort ;  and,  inideed,  there  OT^Hoiurt™ 

can  be  no  such  thing  as  an  absolute  right  against  the  act  of  God        

and  the  processes  of  nature*  ^^^ 

Hall  referred  to  Dugdale  on  Embankments,  90,   and  to  a  Com-    Highwas-- 
mission  temp,  fiich.  2,  relating  to  a  great  flood  at   Wincbelsea :  Nim^rtpatr-^ 
(Fitz.  N.  B.  127,  D.  E.)  ^"""^^^T^ 

Jeryis,  C.  J. — The  case  is  quite  clear.     The  road  no  longer       ^'^^ 
exists,  nor  could  it  be  restored  without  trespassing  upon  adjoinmg 
owners. 

Maule,  J.— I  am  of  the  same  opinion.  Natural  causes  have 
destroyed  the  road  which  once  existed ;  and  the  subject  of  repair 
no  longer  exists.  Then  not  only  the  authorities  cited,  but  common 
sense  and  the  very  form  of  the  indictment,  which  alleges  the  exist- 
ence of  the  road,  establish  that,  there  being  no  highway,  there  can 
be  no  liability  to  repair  it.  The  facts  found  in  this  case  are,  that 
all  that  remains  of  the  road  is  in  good  repair ;  and  that  to  restore 
the  impassable  part  would  require  considerable  engineering  works. 
Upon  these  facts,  it  appears  to  me  that  the  defendants  are  entitled 
to  our  judgment. 

WiGHTMAN,  J. — This  indictment  alleges  that  there  was  and 
still  is  an  ancient  common  Queen's  highway  leading  to  the  sea ; 
that  a  certain  part  of  the  said  highway,  describing  it,  is  out  of  repair ; 
and  that  the  inhabitants  ought  to  repair  it ;  but  the  case  finds  that 
that  part  which  is  alleged  to  be  out  of  repair,  has  been  swept  away 
by  the  sea ;  so  that  this  is  an  indictment  which  requires  the  inhabi- 
tants to  repair  a  road  which  has  no  existence. 

The  other  judges  concurred. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

February  4,  1854, 

(Before  Lord  Campbell,  C.  J.»  Parke^  B.,  Maule^  J., 
Alderson^  B.,  Coleridge,  J.,  Wightman,  J.,  Platt,  B., 
Williams,  J.,  Martin,  B.,  and  Crompton,  J.) 

Reg.  v.  W.  M.  Watts,  (a) 

Larceny — Chose  in  action — Unstamped  agreement 

An  unstamped  agreement  is  foithin  the  rule  of  the  common  latOy  which 
prevents  choses  in  action  from  being  the  subject  of  larceny. 

So  held  (Parhe^  J9.,  dissentiente),  where,  upon  an  indictmentfor  stealing 
a  piece  of  paper ^  it  appeared  that  the  paper  stolen,  though  unstamped, 
contained  the  terms  of  a  subsisting  written  agreement, 

THE  prisoner,  William  Mote  Watts,  was  indicted  at  the 
Quarter  Sessions  for  the  North  Riding  of  Yorkshire,  on 
the  2nd  of  June,  1853,  for  stealing  on  the  3rd  day  of  May,  1853, 
a  piece  of  paper,  the  property  of  the  prosecutor,  Francis  Patteson, 
and  was  convicted.  The  piece  of  paper  found  to  hare  been  stolen 
had  written  upon  it  when  taken  by  tne  prisoner,  as  alleged  in  the 
indictment,  an  agreement  between  the  prosecutor  and  the  prisoner, 
signed  by  each  of  them.  The  agreement  could  not  be  produced, 
but  secondary  evidence  of  it  was  received,  from  which  it  appeared 
that  the  prisoner  contracted  thereby  to  build  two  cottages  for  the 
prosecutor,  for  a  sum  specified,  according  to  certain  plans  and  speci- 
fications, and  the  latter  agreed  to  pay  two  instalments,  being  part 
of  the  price  agreed  on,  at  certain  stages  of  the  works,  and  the 
remainder  on  completion ;  and  it  was  stipulated,  that  any  altera- 
tions that  might  take  place  during  the  progress  of  the  building 
should  not  anect  the  contract,  but  should  be  decided  upon  by  the 
employer  and  employed,  previous  to  such  alterations  taking  place. 
Under  this  instrument  the  work  was  commenced  and  continued. 
At  the  time  when  it  was  stolen  by  the  prisoner,  as  alleged,  the 
work  was  going  on  under  it;  nevertheless  it  was  proved  at  the  trial 
that  when  the  agreement  was  stolen  the  prisoner  had  been  paid 
all  the  money  which  he  was  entitled  to  under  it,  although  there 
was  money  owing  to  him  for  extras  and  alterations.  The  agree- 
ment was  unstamped.  The  counsel  for  the  prisoner  objected  at 
the  close  of  the  case  for  the  prosecution,  that,  from  the  evidence  it 

(a)  Baported  by  A.  Bittlicbtor,  Esq^  Barristrr-at-Lair. 
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was  clear  that  at  the  time  the  piece  of  paper  referred  to  in  the       Reo. 
indictment  was  taken  by  the  prisoner,  it  was,  in  reality,  a  subsist-  ^  j^  ^ 

ing  and  valid  agreement,  and  therefore  not  the  subject  of  larceny     *  J 

(as  a  piece  of  paper  only)  at  common  law.     The  question  for  the        1854. 

opinion  of  the  courtis,  whether,  under  the  circumstances  above  stated,        

the  prisoner  could  be  lawfully  convicted  of  feloniously  stealing  a    uZ^mped 
piece  of  paper,  as  charged  in  the  indictment.     No  judgment  was     agreemetu. 
passed  on  the  prisoner,  and  he  was  discharged  on  recognizance  of 
bail  to  appear  and  receive  judgment  when  required. 

This  case  was  before  the  court  on  the  12th  November,  1853, 
and  was  sent  back  to  be  restated,  and  an  alteration  was  made  in  it 
to  the  effect  that  the  agreement  was  one  which  required  a  stamp. 

BlisSy  for  the  prisoner. — A  chose  in  action  not  being  the  sub- 
ject of  larceny,  this  indictment  could  not  have  been  sustained  if 
the  paper  produced  had  been  stamped ;  then  does  the  want  of  stamp 
make  any  difference?  It  does  not; — first,  because  the  stamp 
laws  do  not  apply  to  criminal  cases. 

Lord  Campbell,  C.  J. — That  question  is  not  open  to  you 
now.  Whatever  we  might  consider  desirable,  we  are  at  present 
bound  by  the  universal  understanding  and  uniform  decisions  upon 
that  subject,  (a) 

Bliss, — Then  was  the  evidence  admissible ;  and  did  it  show  that 
that  which  the  prisoner  was  charged  with  stealing  was  a  chose  in 
action  ?    It  was  clearly  admissible  for  the  purpose  of  showing  what  Argnment. 
it  was,  viz.,  an  unstamped  agreement. 

Lord  Campbell,  C.  J. — You  need  not  dwell  upon  that ;  the 
main  question  is,  whether  it  was  a  cfiase  in  action^  although  not 
stamped. 

BKss. — Reed  v.  Deere  (7  B.  &  C.  261)  is  in  point;  because  in 
that  case  a  second  unstamped  agreement  was  looked  at  by  the 
court,  to  see  whether  it  altered  the  first.  The  distinction  in 
between  instruments  which  may,  and  those  which  cannot,  be 
stamped  after  execution  {R,  v.  Bislwp  of  Chester^  1  Stra.  624) ;  in 
the  former  case  the  stamp  laws  affect  the  admissibility  of  the 
instrument  only ;  in  the  other  case  its  validity.  An  unstamped 
agreement,  therefore,  is  of  value  as  a  chose  in  action ;  and  trover 
may  be  maintained  for  it:  (^Scott  v.  Jones,  4  Taunt.  865.) 

Parke,  B. — So  it  might  for  a  piece  of  paper,  which  was  of 
value  because  capable  of  being  converted  into  a  valid  agreement. 

Bliss. —  The  want  of  stamp  is  only  a  disability  arising  at  the 
time  of  the  trial ;  and  the  giving  up  of  an  unstamped  agreement 
is  a  sufficient  consideration  for  a  promise :  {Haigh  v.  Brookes^  10 
Ad.  &  E.  309.)  (He  also  cited  Mann  v.  LenU  10  B.  &  C.  877 : 
Jackson  V.  fVarwick,  7  T.  B..  121.)  It  is  no  plea  to  a  declaration 
on  an  agreement  that  the  agreement  is  unstamped  {Lazarus  v. 
Cowie,  3  Q.  B.  459 ;  Bradley  v.  Bardsley,  14  M.  &  W.  873);  and 
if  there  is  a  written  agreement,  though  unstamped,  no  other  evi- 
dence of  the  right  is  admitted  {Brewer  v.  Palmer,  3  Esp.  213); 

(a)  Sm  R,  r,  GomperiBf^  Q.  B.  824,  and  ctMt  then  referred  to. 
VOL.  TJ.  X 


W.  M.  Watts. 
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Rbo.  and  that  is  because  the  unstamped  agreement  is  the  onlj  evidence 
of  it 

Alderson,  B. — The  reason  of  the  rule  which  preyents  a  chose 

1854.       in  action  from  being  the  subject  of  larceny  is,  that  it  is  evidence  of 

^~ —        a  right ;  nnd  you  cannot  steal  a  right  by  taking  away  the  evidence. 

Ufut^^ied        Price,  for  the  prosecution. — First,  this  was  not  a  chose  in  action 

agrtmrnt    at  all ;  because  whatever  was  due  under  the  agreement  had  been 

paid:  (2  BL  397.) 

Crompton,  J. — But  the  work  was  still  going  on. 

Martin,  B — And  an  action  might  be  maintained  upon  it  for 
not  building  according  to  the  specification. 

Price. — Then  the  want  of  stamp  prevents  it  from  being  a  chose 
in  action. 

Maule,  J.— Strictly  speaking  a  chose  in  action  is  an  incorporeal 
right,  and,  of  course,  therefore,  cannot  be  the  subject  of  larceny  ; 
but  the  rule  means  that  those  instruments  which  are  the  evidence 
of  a  chose  in  action  are  not  the  subject  of  larceny. 

Price. — When  the  objection  is  taken  at  Nisi  trius,  it  is  enough 
to  say  that  the  proper  evidence  of  the  contract  is  not  produced 
(Jardine  v.  Payne,  1  £.  &  Ad.  670) ;  it  is  unnecessary  to  say  that 
the  unstamped  paper  is  not  a  chose  in  action ;  but  in  truth  it  is 
not ;  because  the  stamp  laws  prevent  any  court  from  regarding  it 
as  an  available  security.  If  the  prisoner  had  been  indicted  for 
stealing  a  valuable  security,  this  unstamped  agreement  would  not 
Argument.  have  proved  it  In  R.  v.  Hart  (6  Car.  &  P.  106),  the  prisoner 
was  inidicted  for  stealing  blank  acceptances  on  unstamped  paper, 
but  it  was  held  they  were  not  withm  the  statute,  either  as  bills 
or  orders  for  payment  of  money  or  securities  for  money ;  and 
the  charge  of  stealing  the  stamps  and  paper  was  disposed  of,  on 
the  ground  that  there  was  no  suflScient  taking.  Other  cases  of 
imperfect  securities  were :  IL  v.  Perry,  1  Car.  &  K.  725 ;  1  Cox 
Crim.  Cas.  222 ;  and  B.  v.  Vyse,  1  Moo.  C.  C.  218.  In  Perry's 
case,  the  prisoner  was  charged  with  stealing  a  cheque, — described 
in  another  count  as  a  piece  of  paper;  and  he  was  convicted  on  the 
latter  count. 

Alderson,  B. — Because  the  cheque  was  absolutely  void,  having 
been  issued  unstamped  beyond  the  limited  distance.  It  never 
could  be  made  a  good  cheque. 

Pice. — The  judges  do  not  appear  to  have  decided  that  the 
cheque  was  void ;  but  to  have  thought  that,  whether  it  was  so  or 
not,  the  prisoner  nught  be  convicted  of  stealing  the  piper.  Vyses' 
case  is  also  like  this ;  because  there  the  things  stolen  were  bank 
notes,  which  had  been  paid  in  London,  and  which  one  of  the  part- 
ners of  the  banking  firm  was  carrying  back  into  the  countiy  to  be 
re-issued ;  and  it  was  held,  that  they  were  properlv  described  as 
unstamped  pieces  of  paper  for  the  purposes  of  the  indictment, 
although  some  of  the  judges  doubted  whether  they  were  or  were 
not  valuable  securities.  B.  v.  Clark  (R.  &  By.  181^  is  to  the 
same  effect 

MaulE)  J. — The  notes  were  nothing  but  paper  until  re-issued. 


CRIMINAL   LAW  CASES.  307 

because  they  derived  their  whole  operation  from  being  delivered       Bbo. 
to  some  one.  w  m  w 

Price, — ^In  a  court  of  justice  the  writing  upon  the  unstamped     '    '    ^"^' 
paper  in  the  present  case  bound  nobody.  1854. 

Maule,  J. — It  is  the  signature  of  the  parties  which  binds.  lZ^ 

Price. — ^Lastly,  even  assuming  this  unstamped  agreement  to  be  a  umtanwed 
chose  in  action,  the  prisoner  is  ri^tly  convicted.  AU  the  writers  on  offrtemeitL 
Criminal  Law^  in  stating  the  rule  that  a  c/iose  in  action  is  not  the 
subject  of  larceny^  refer  to  the  Year  Books  (10  Edw.  4,  14  a; 
49  Hen.  6,  fo.  9,  10)  as  the  authority  upon  which  it  rests.  It 
appears,  however,  by  reference  to  those  books,  that  the  ground  of 
the  rule  was,  that  ckoses  in  action  could  not  be  valued,  and  at  that 
time  there  was  no  felony  unless  the  things  stolen  were  of  the  value 
of  twelve  pence ;  but  the  law  as  to  value  being  abolished  cessante 
ratione  casat  lex,  there  may  be  a  difference  as  to  title-deeds,  which 
savour  of  the  realty :  {R.  v.  Walker  (Ry.  &  M.  155.)  At  all 
events,  the  thing  stolen  in  this  case  was  a  piece  of  paper ;  and  so 
the  indictment  is  proved* 

BUes,  in  reply. — The  general  rule  cannot  be  disputed. 

LoBD  Campbell,  C.<L — We  are  all  of  that  opinion  that,  except 
BO  far  as  the  Legislature  has  interfered  with  it,  the  rule  is,  that 
documents  which  are  the  evidence  of  a  chose  in  action  are  not  the 
subject  of  larceny. 

Bliss. — The  cases  cited  are  quite  distinguishable.  K  v.  Vyse 
and  JR.  v.  Clark  were  cases  of  satisfied  notes ;  but  here  there  is  no 
ground  for  saying  that  the  agreement  was  at  an  end. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this' conviction  Judgment 
is  wrong.  I  think  that  the  prisoner  could  not  under  the  cir- 
cumstances stated,  be  indicted  for  stealing  a  piece  of  paper.  If 
the  agreement  had  been  stamped^  it  seems  to  be  allowed  notwith- 
standing the  ingenious  argument  of  Mr.  Price,  that  an  indictment 
for  steaung  a  piece  of  paper  could  not  be  supported ;  because  then 
it  would  be  what  is  commonly  called  a  chose  in  action,  and  by  the 
common  law  larceny  cannot  be  committed  of  a  chose  in  action. 
Strictly  speaking,  the  instrument  of  course  is  not  a  chose  in 
action,  but  evidence  of  it,  and  the  reason  of  the  common  law  rule 
seems  to  be  that  stealing  the  evidence  of  the  right  does  not 
interfere  with  the  right  itself;  jus  non  in  tabulis;  the  evidence  may 
be  taken  but  the  right  still  remains.  At  all  events,  whatever  be 
the  reason  of  the  rule,  the  common  law  is  clear  that  for  a  chose  in 
action  larceny  cannot  be  supported ;  and  the  legislature  has 
repeatedly  recognised  that  rule,  by  making  special  provision  with 
regard  to  instruments,  which  are  choses  in  action,  and  of  which 
but  for  those  enactments  larceny  could  not  be  committed.  As  to 
this  not  being  a  chose  in  action,  because  all  that  was  due  bad 
been  paid  upon  it,  it  appears  that  the  agreement  is  still  executory, 
and  misht  be  used  by  either  side  to  prove  their  rights.  Then 
comes  the  objection  as  to  its  not  being  stamped;  but  though  it  is 
not  stamped,  I  am  of  opinion  that  it  is  an  agreement.  There  is  a 
veiy  clear  distinction  between  instruments,  which  without  a  stamp 
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are  wholly  void^  and  those  which  may  be  rendered  available  at 
any  moment^  by  having  a  stamp  impressed  upon  them.  There  are 
many  cases  in  which  an  unstamped  agreement  is  considered 
evidence  of  a  right.  When  the  question  arises  at  Nisi  Prius,  as 
soon  as  it  appears  that  the  agreement  was  reduced  into  writing, 
parole  evidence  is  excluded,  because  the  written  instrument  is  the 
proper  and  only  evidence;  and  Bradley  v.  Bardsley  (14  M.  &  W. 
873)  is  strong  to  show  that  the  court  considers  an  unstamped 
agreement  evidence  of  a  right.  To  an  action  on  an  agreement  a  plea 
that  it  was  not  stamped  is  clearly  bad,  for  the  agreement  may  be 
3tamped  even  pending  the  trial,  and  may  then  be  given  in 
evidence,  as  the  stamping  reflects  back  to  the  period  of  the 
making  of  the  instrument.  I  agree  that  we  must  look  at  the  state 
of  the  instrument  at  the  time  of  the  larceny  committed ;  but  it 
then  had  a  potentiality  of  being  rendered  available,  and  it  was 
evidence  of  an  agreement ;  it  was  therefore  evidence  of  a  chose  in 
action,  and  not  the  subject  of  larceny. 

Parke,  B. — I  am  of  opinion  that  the  conviction  is  right. 
There  is  no  doubt  that  at  common  law  larceny  cannot  be  com- 
mitted of  any  instrument  which  is  the  evidence  of  a  chose  in 
action ;  but  I  think  that  when  this  instrument  was  stolen  it  was 
not  evidence  of  a  chose  in  action.  Being  unstamped,  it  was  not 
available  either  in  law  or  in  equity,  and  by  the  operation  of  the 
Stamp  Act  could  not  be  used  for  the  purpose  of  showing  a  right. 
It  was  a  piece  of  paper,  and  I  differ  from  Lord  Campbell  in 
thinking  that  the  potentiality  of  converting  a  chattel  into  evidence 
of  a  chose  of  action,  is  sufficient  to  prevent  it  from  being  the 
subject  of  larceny.  Like  the  parchment  on  which  a  deed  is  written, 
and  which  is  nothing  but  a  piece  of  parchment  until  the  instrument 
is  perfected,  this  in  its  imperfect  state  was  no  evidence  of  an 
agreement,  but  was  a  piece  of  paper  only.  Where  a  plaintiff  is 
prevented  from  given  parole  evidence  of  a  written  agreement,  it  is 
because  he  had  the  power  of  ^ving  better  evidence  of  it  by  getting 
the  instrument  stamped,  and  if  he  does  not  get  it  stamped,  it  is  his 
own  fault.  If  the  instrument  is  lost  and  he  cannot  get  it  stamped, 
then  still  parole  evidence  of  it  is  inadmissible.  In  the  present 
case  therefore,  I  think  that  that  which  was  stolen,  was  merely  a 
piece  of  paper  capable  of  being  converted,  but  not  yet  actually 
converted  into  a  valid  agreement,  or  the  evidence  of  an  agreement, 
and  it  is  solely  as  evidence  of  an  agreement  that  the  common  law 
would  prevent  it  from  being  the  subject  of  larceny. 

Alderson,  B. — I  agree  with  Lord  Campbell  that  this  was  an 
agreement  at  the  time  it  was  stolen.  If  the  writing  only  becomes 
an  agreement  at  the  time  when  it  is  stamped,  how  is  it  that  you 
may  declare  upon  an  unstam])ed  agreement?  If  the  agreement 
only  dates  from  the  stamping,  the  cause  of  action  does  not  arise 
until  the  time  of  stamping,  and,  therefore,  subsequently  to  the 
declaration.  This  seems  to  prove  that  the  thing  has  existence  as  an 
agreement,  though  without  a  stamp  it  is  not  admissible  in  evidence. 
Tlie  reason  why  title-deeds  and  chosesin  action  are  not  the  subject 
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of  larceny  is,  becanse  the  parchment  is  eyidence  of  the  title  to  Bma. 

land,  and  the  written  paper  is  evidence  of  a  right ;  and,  though  the  ^' 

instrument  is  stolen,  the  right  remains  the  same.     It  bas»  however,     '  t 

no  existence  in  point  of  law,  as  a  piece  of  paper  or  parchment  1864. 
merely,  but  is  to  be  considered  as  part  of  the  right  or  title ;  and  the 


extent  to  which  this  is  carried,  appears  from  the  passage  in  Lord     ^J^JJ^C^ 
Coke  (3  Inst.  109),  in  which  even  the  box  containing  the  charters     ngrtenmH 
is  treated  as  part  of  the  title  alsa     The  paper  becomes  evidence 
of  a  right,  and  ceases  to  have  any  existence  as  anything  else. 

Coleridge,  J. — I  am  of  the  same  opinion  with  Lord  Camp- 
bell and  my  brother  Alderson.  It  is  admitted  that  if  this  agree- 
ment had  been  stamped,  it  would  not  have  supported  a  cbirge 
of  stealing  a  piece  of  paper,  a  higher  character  having  been 
given  it,  and  its  character  as  a  piece  of  paper  haying  been  Hiereby 
absorbed ;  and,  though  unstamped,  I  think  that  is-  still  the  case. 
If  the  objection  was  taken  at  rifisi  Prius,  the  judge  would  look  at 
the  paper  to  see  what  its  character  was ;  it  would  then  appear  to 
have  written  on  it  an  agreement ;  and,  but  for  the  Stamp  Act,  it 
would  be  the  evidence  and  the  only  evidence  of  the  agreement ; 
and  even,  though  rendered  inadmissible  by  that  act,  it  has  the  effect 
of  excluding  aU  parol  evidence  of  that  contract.  It  is  true  that  it 
is  not  in  a  condition  in  which  it  can  be  effectually  sued  upon ;  but 
it  is  capable  of  being  rendered  complete  as  evidence,  by  being 
stamped ;  and  it  would  not  acquire  any  new  character  by  the  jn^-n,^,* 
stamping :  it  would  still  be  the  same  evidence  of  a  chose  in  action,  ^^™'* 
rendered  admissible  in  evidence  by  reason  of  the  stamp.  As  soon 
as  the  instrument  is  signed,  it  becomes  an  agreement,  and  it  is  only 
because  the  stamp  laws  interfere  that  it  is  prevented  from  being 
used  in  evidence.  The  point  is  extremely  subtle ;  and  one  regrets 
that  the  fate  of  parties  in  a  court  of  justice  should  depend  upon 
distinctions  so  nice ;  but  upon  the  best  consideration  which  I  can 
give  to  the  case,  it  seems  to  me  that  the  conviction  is  wK)ng. 

Maule,  J, — I  am  of  the  same  opinion.  I  think,  indeed  every- 
body thinks,  that  this  is  an  unstamped  agreement ;  and  if  it  is  an 
agreement,  it  is  not  the  subject  of  larceny.  When  one  speaks  of  a 
piece  of  paper  as  being  an  agreement,  it  means  that  the  paper  is 
evidence  of  the  right;  and  as  a  right  cannot  be  the  subject  of  larceny, 
neither  is  the  paper  which  is  evidence  of  it. 

WiGHTMAN,  J .,  and  Cresswell,  J.,  concurred. 

Platt,  B. — I,  also,  am  of  the  same  opinion.  If  an  action  were 
brought  upon  this  instrument,  the  declaration  and  all  the  pleadings 
would  describe  it  as  an  agreement ;  and  it  becomes  so,  in  my  opi- 
nion, as  soon  as  it  is  signed  by  both  parties,  though  not  available  in 
evidence  without  the  impression  of  a  stamp.  The  mode  of  taking 
the  objection  at  Nisi  Prius  proves  the  same  thing.  The  witness  is 
asked  whether  the  agreement  was  not  in  writing;  and  when  he 
answers  ''yes,"  and  the  instrument  is  produced,  the  judge  looks  at 
it,  and  finding  it  to  be  an  agreement  (because  upon  no  other  ground 
could  he  do  so),  rejects  it  for  want  of  a  stamp.  It  would  surely  be 
strange  to  hold  that  it  was  no  agreement  until  it  was  stamped,  when 
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Bbo.        the  necesflity  for  a  stamp  arises  from  its  being  an  agreement. 

w  M  w         According  to  that  argument,  if  the  instrument  is  stamp^  the  pri- 

•  j__f ""•  soner  must  be  acquitted ;  but  if  not  stamped,  convicted.     But  it 

1854.       seems  to  me  that  that  would  be  to  bring  a  man  within  the  reach  of 

-— •        the  criminal  law  by  a  side  wind,  and  a  degree  of  subtlety  consistent 

^J^JJ^^    neither  with  law  or  justice. 

WiLLiAHS,  J.,  and  Martin,  B.,  concurred. 
Cromptok,  J. — 1  think  there  is  sufficient  proof  that  this  was  a 
subsisting  agreement;  and  it  wants  stamping  because  it  is  an 
agreement. 

Conviction  reversed. 


COURT  OP  CRIMINAL  APPEAL. 

January  28,  1854. 

(Before  Jervis,  C.  J.,  Maule,  J.,  Wightman,  J.,  Platt,  B., 
and  Williams,  J.) 

Reg.  v.  Walker  and  Morrod.  (a) 

Larceny — Evidence — No  case  for  the  jury —  Statement  of  one  of  two 
persons  jointly  indicted  against  the  other. 

On  the  same  day  on  which  A,^  a  workman^  left  his  mastef^s  service,  his 
brother-in-law  B.^  was  found  selling  some  of  the  master^s  property, 
A  portion  of  it  was  usually  kept  in  a  place  to  which  all  the  workmen 
might  have  access^  and  the  rest  in  an  inner  place  much  less  accessible; 
but  to  which  A,  frequently  went  for  purposes  connected  with  his 
employment.  Two  months  before,  B,  had  been  employed  as  a  labourer 
at  the  premises,  and  had  had  <iccess  to  the  outer  but  not  to  the  inner 
place.  When  he  sold  the  property  he  gave  his  name,  and  stated  that 
he  had  received  it  from  A,^s  wife  to  sell.  A.  and  B.  were  jointly 
indicted  for  stealing  and  receiving;  and  upon  the  trial,  B,  in  his 
defence,  repeated  his  former  statement. 

The  question  being  reserved  whether  there  was  any  evidence  to  go  to  the 
jury  against  A. : 

Held  that  there  was  not. 

THE  prisoners  were  indicted  at  the  East  Riding  of  Yorkshire 
Sessions,  held  at  Beverley,  on  the  3rd  of  January,  1854,  for 
stealing  6  lbs.  weight  of  brass  from  Mr.  Crosskill,  with  a  count  in 

(a)  Beportsd  hj  A.  Bittlestoit,  Esq.,  Bwrister-at-Law. 
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the  indictment  for  receiving.     It  was  proved  at  the  trial  that        Km. 
Walker  had  worked  for  Mr.  CroBskill  and  borne  a  good  character     ^^^g 
for  five  or  six  years ;  that  on  the  9th  of  November  he  left  Mr.  ^|>  mobrod. 

Crosddll's  emplo3rment.     That  on  the  9th  of  November,  Morrod,        

who  was  brother  to  Walker's  wife,  offered  for  sale  in  Beverley,  '^^- 
6  lbs  weight  of  brass  Hbein^  that  charged  in  the  indictment  as  being  Laremy— 
stolen  from  Mr.  CrossKill'sJ,  and  a  Quantity  of  white  metal  similar  Evidence, 
to  block-tin.  That  the  brass  which  was  of  a  peculiar  kind,  and 
was  in  ingots  cast  in  moulds  belonging  to  Mr.  Crosskill,  was  usually 
left  in  a  shop,  the  door  of  which  opened  on  to  the  road  leading  into 
Mr.  Crosskilrs  works,  to  which  workmen  on  the  premises  might 
have  access,  the  door  not  being  kept  locked.  That  block-tin  and 
white  metal  were  only  kept  in  the  brass  foundry  within  this  duter 
shop,  with  a  door  between  them.  That  Thomas  Morrod  was 
employed  for  one  week  on  Mr.  Crosskill's  premises  in  September 
last,  as  a  bricklayer's  labourer,  and  that  in  such  employment  he 
would  have  to  pass  along  the  road  into  Mr.  Croekill's  works,  and 
might  have  access  to  the  outer  shop  (where  the  metal  called  brass 
was  kept),  but  had  never  been  seen  there ;  that  he  never  had  been 
seen  in  the  brass  foundry,  and  could  not  have  gone  in  there  without 
some  of  the  workmen  seeing  him ;  that  WalKer  was  employed  as 
an  iron  moulder  at  works  on  the  other  side  of  Mr.  CrosskiU's  yard ; 
that  he  frequently  went  into  the  brass  foundry  to  borrow  tools,  and 
had  at  times  borrowed  white  metal,  saying  that  he  wanted  it  for 
■  purposes  of  casting.  Walker  was  apprehended  in  November  at  Caw. 
Wakefield.  Morrod,  when  he  sold  the  brass  on  the  9th  of  Novem- 
ber, stated  to  the  person  to  whom  he  sold  it,  that  Walker's  wife  had 
given  it  to  him  to  sell,  and  that  Walker  had  left  her  and  gone  into 
the  West  Biding,  which  he  also  stated  to  the  jury  in  his  defence, 
telling  them  that  he  did  not  know  but  that  it  was  honestly 
obtained.  It  was  proved  that  he  had  given  his  name  and  address  to 
the  person  to  whom  he  sold  the  brass,  and  immediately  he  heard 
that  it  had  been  stolen  .from  Mr.  Croskill's,  had  gone  to  see  him 
about  it.  The  chainoan  told  the  jury  that  they  were  not  to  take 
what  Morrod  said  as  to  the  way  he  obtained  the  brass  as  evidence 
agdnst  Walker,  drawing  their  attention  to  the  fact  that  it  was  easy 
for  a  man  who  had  himself  stolen  it  to  invent  such  a  story,  and  that 
it  was,  therefore,  not  fair  to  take  such  into  account  as  evidence 
against  the  other  prisoner.  The  jury  believing  that  Walker  had 
stolen  the  metal,  and  that  Morrod  had  received  it  not  knowing  it 
to  have  been  stolen,  found  Walker  guilty  of  stealing,  and  acquitted 
Morrod. 

Dearsly^  on  behalf  of  Walker,  objected  that  there  was  no  evi- 
dence whatever  to  go  to  the  jury  of  Walker  having  stolen  the 
brass,  and  requested  the  chairman  to  reserve  a  case  for  the  consi- 
deration of  the  Court  of  Criminal  Appeal,  and  the  case  was  there- 
fore reserved  upon  this  point.  The  jury  were,  probably,  partly 
influenced  in  their  finding  by  the  facts  which  it  was  omitted  to  prove 
distinctly  by  the  prosecution,  but  which  were,  nevertheless, 
apparent  in  the  case,  that  Walker  and  his  wife  and  her  brother. 
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Morrod^  lived  in  one  house  together^  and  that  Walker  had  left 
Beverley  on  the  9th  of  November^and  also  by  the  general  demean- 
our of  the  prisoner.  It  is  also  impossible  that  they  should  not 
give  some  weight  to  what  Morrod  had  said  at  different  times  as 
against  Walker,  believing,  as  they  did,  that  he  had  sold  the  metal 
innocently,  and  was  speaking  the  truth  for  himself. 

Dearsly^  for  the  prisoner. 

P.  Thompson^  for  the  prosecution. 

Jebyis,  C*  J. — We  are  all  clearly  of  opinion  that  there  was  no 
evidence  at  all  against  Walker,  and  that  the  case  as  against  him 
ought  not  to  have  been  submitted  to  the  jury.  The  conviction 
must  be  quashed. 

Conviction  quasheiL 


COURT  OF  CRIMINAL  APPEAL. 


January  2Sy  1854. 

(Before  Jebvis,  C.  J..  Maule,  J.,  Wightman,  J.,  Platt,  B., 
and  Williams,  J.) 

Reg.  v.  SHABMAN.(a) 

Forgery  at  common  law — Uttering — Accomplishment  of  fraud. 

The  uttering  of  a  forged  testimonial  of  qualifieaHon  as  schoolmaster  of 
parish  school,  knowing  such  testimonial  to  be  forged^  with  intent  to 
obtain  the  emoluments  of  the  place  of  schoolmaster,  and  to  deceive,  is  an 
offence  at  common  law,  although  no  fraud  was  actually  perpetrated, 

THE  following  case  was  reserved  from  the  January  Session  of 
the  Central  Criminal  Court  by  Baron  Platt : — 
John  Sharman  was  tried  at  the  last  Session  of  the  Central 
Criminal  Court,  before  my  brother  Williams  and  myself,  on  an 
indictment  which,  after  stating  that  at  the  time  of  committing  the 
offences  thereinafter  mentioned,  the  rector  of  the  parish  of  Tinning- 
ley,  in  the  county  of  York,  was  desirous  of  engaging  a  fit  person  to 
fiU  the  place  of  schoolmaster  of  the  parochial  scm)o1  of  that  parish, 
and  that  the  said  John  Sharman  had  made  application  for  the  said 
place,  and  the  rector  had  required  from  Sharman,  for  the  purpose 
of  satisfying  him,  the  rector,  testimonials  as  to  the  qualifications 
and  character  of  Sharman,  and  as  to  his  fitness  for  the  said  place  of 

(a)  Reported  hjKC.  BoBineoir,  Eiq^  Barrittw*ai>L«w. 
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schoolmaster,  charged  that  Sharman,  intending  by  false,  fraudulent,        Rko. 
and  deceitful  representations  to  procure  himself  to  be  appointed  to  '• 

the  said  place  of  schoolmaster,  falsely,  knowingly,  and  deceitfully        ^^^' 
did  make,  forge,  and  counterfeit  a  certain  writing  to  the  likeness        1854. 

and  similitude  of  and  as  and  for  a  genuine  writing  of  and  under        

the  hand  of  Henry  Johnston,  the  rector  of  the  parish  of  Lutter-  ^^' 
worth,  in  the  county  of  Leicester,  with  intent,  in  so  doing,  to 
injure,  prejudice,  and  deceive ;  which  writing  was  as  follows : — 
'  "  Gentlemen, — Mr.  and  Mrs.  Sharman  have  been  known  to  me 
for  some  years,  and  for  some  time  they  had  the  charge  of  a  lai^e 
school  under  my  control  and  superintendence,  which  they  conducted 
with  great  abiUty  and  success ;  indeed,  committee,  parents,  and 
children  were  sorry  when  they  'resigned,  and  some  of  the  latter 
presented  them  with  small  tokens  of  their  esteem.  I  have,  there- 
fore, very  great  pleasure  in  bearing  my  testimony  to  their  excellent 
mond  character,  and  their  suitability  for  the  office  of  instructor  to 
the  rising  generation,  and  can  with  confidence  recommend  them  for 
the  situation  they  seek,  knowing  them  to  be  peculiarly  adapted  for 
the  right  management  of  children. 

"W.H.  Johnson." 

« 12th  November,  1853." 

The  second  and  third  counts  charged  the  forgery  more  generally. 

The  fourth,  fifth,  and  sixth  counts  (which  otherwise  corresponded 
with  the  first,  second,  and  third  respectively),  charged  Sharman 
with  having  uttered  the  forged  writing,  knowing  it  to  be  forged. 
The  prosecutor  proved  the  following  facts  : — On  the  17th  of 
Deceniber  last  the  situation  of  schoolmaster  of  the  parish  school  of 
Tinningley,  in  Yorkshire,  was  vacant,  and  Sharman  had  applied  for 
it,  and  ha^  sent  in  to  the  rector  of  that  parish,  papers  purporting  to 
be  copies  of  certificates  of  character,  and  amongst  them  one  pur- 
porting to  be  a  copy  of  a  testimonial  from  the  Rev.  Robert  Henry 
Johnson,  the  rector  of  Lutterworth.  On  the  day  appointed  for  the 
production  of  the  original  testimonials,  Sharman  attended  for  that 
purpose  in  ParliamentHstreet,  Westminster,  at  the  office  of  Mr. 
Baxter,  a  parliamentary  agent,  who  had  been  authorized  by  the 
Rector  of  Tinningley  to  inspect  and  examine  them.  On  that 
occasion,  being  required  by  Mr.  Baxter  to  produce  the  original  of 
the  writing,  purportine  to  be  a  copy  of  a  testimonial  from  the 
Rector  of  Lutterworth,  ne  produced  the  writing  set  forth  in  the 
indictment,  and,  in  answer  to  Mr.  Baxter's  questions,  falsely  stated 
that  it  was  the  testimonial  of  the  Rector  of  Lutterworth,  and  bore 
the  rector's  signature ;  in  fact,  the  document  had  not  been  written 
or  signed  by  the  rector,  but  was  altogether  a  forgery.  The  jury 
acqmtted  him  of  the  foi^ery,  but  found  him  guilty  of  uttering  the 
forged  document,  knowing  it  to  be  forged,  with  intent  to  obtain 
the  endowments  of  the  place  of  schoolmaster,  and  to  deceive. 
Judgment  has  been  postponed  in  order  to  obtain  the  opinion  of  the 
Court  of  Appeal,  wnether  the  act  of  which  the  jury  have  found 
Sharman  guilty  is  an  offence  by  the  common  law. 

T.  J.  Platt. 

VOL.  VI.  Y 
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Bbo.  No  counsel  appeared  for  the  prisoner. 

Shabicak.         Clarkson  (for  the  prosecution)  submitted  that  the  uttering  such 

*     an  instrument  as  the  letter  in  question  was  the  subject  of  indict- 

1854.  ment  at  common  law.  In  R.  v.  Toschah  (4  Cox  Crim.  Caa.  38),  it 
For^  was  held  that  the  forgery  of  a  certificate  to  the  Trinity  House  that 
the  person  named  therein  had  served  a  certain  number  of  years  in 
certain  vessels,  &c,  was  a  forgery  at  common  law.  It  was  laid 
down  in  2  Kussell  on  Crimes,  358^  **  that  the  counterfeiting  any 
writing  with  a  fraudulent  intent,  whereby  another  man  may  be 
prejudiced,  is  a  forgery  at  common  law."  It  was  true  the  jury  had 
not  found  specificsJly  that  the  prisoner  intended  to  defraud^  but 
that  he  intended  to  obtain  the  endowments  of  the  place  of  school- 
master and  to  deceive. 

Maule,  J. — Surely  there  is  an  intention  to  defraud  if  it  is 
intended  that  a  person  should  act  upon  a  representation  whereby 
something  would  be  obtained  of  him. 

Clarkson. — Then  arises  the  question  whether  the  uttering  of  this 
document,  the  forgery  of  which  is  only  a  forgery  at  common  law,  is 
a  criminal  offence,  no  fraud  having  been  actually  perpetrated? 

Williams,  J. — R.  v.  Bouh  (2  C.  &  K.  604),  seems  to  throw 
some  doubt  upon  this  point. 

Jeryis,  C.  J.,  delivered  the  judgment  of  the  court  as  follows : — 
We  are  of  opinion  that  it  is  an  indictable  offence  at  common  law  to 
utter  a  forged  document,  the  forgery  of  which  is  an  offence  at 
common  law* 

ConvicHan  affirmed* 
Clarkson  for  the  prosecution. 


OXFORD  CIRCUIT. 
Berkshire  Sprinq  Assizes,  1853. 

Reading^  March  4. 

(Before  Mr.  Justice  Talfourd.) 

Reg.  v.  Smith,  {a) 

False  pretences — Evidence — Promissory  notes  of  a  bank  that  has  stopped 

payment. 

On  an  indictment  for  obtaining  money  by  falsely  pretending  that  the  pro- 
missory note  of  a  bank  that  has  stopped  payment  by  reason  of  bank- 
ruptcy^ was  a  good  and  valuable  security  for  the  payment  of  the  amount 
mentioned  in  it,  and  was  of  that  value,  it  is  not  necessary  to  prove  the 

(a)  Reported  bj  J.  E.  Davis,  E«q.,  Barrister-at-Law. 
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proceedings  in  bankruptcy ,  It  is  sufficient  to  prove  the  time  when  the 
bank  stopped  payment^  and  that  cash  could  not  be  obtained  for  the 
note  on  its  being  presented  for  payment  at  the  place  where  it  was  made 
payable, 
Qucerey  whether  the  fact  that  a  banker's  note  was  more  than  six  years 
old  at  the  time  goods  or  money  was  obtained  by  t^ans  ofit^is  of  itself 
sufficient  evidence  tliat  it  was  worthless. 

T^HE  prisoner,  John  Smith,  was  indicted  for  obtaining  a  pony 
-L      by  false  pretences,  and  for  a  conspiracy  to  cheat. 

The  first  count  of  the  indictment  alleged  that  the  prisoner,  on 
the  2nd  of  February,  1853,  did  falsely  pretend  to  one  John 
Holmes,  servant  to  one  John  Berry,  that  a  certain  promissory  note 
which  he  then  a^d  there  produced  and  delivered  to  the  said  John 
Holmes,  then  was  a  good  and  valid  valuable  security  for  the  pay- 
ment of  ten  pounds,  and  of  the  value  of  ten  pounds ;  whereas,  in 
truth  and  in  fact,  the  said  promissory  note  then  was  not  a  good 
and  valid  valuable  security  for  the  payment  of  ten  pounds,  and  of 
the  value  of  ten  pounds,  as  he  the  said  John  Smith  then  well  knew ; 
by  means  of  which  said  false  pretences  the  said  John  Smith,  then 
and  there  (to  wit),  on  the  same  day,  and  in  the  year  aforesaid,  at, 
&C.,  unlawfully,  knowingly,  and  designedly  did  obtain  of  and  fVom 
the  said  John  Holmes,  one  mare,  of  the  goods  and  chattels  of  the 
said  John  Berry,  with  intent  to  cheat  and  defraud,  &c. 

In  the  second  count,  the  note  was  described  as  a  certain  paper 
writing  purporting  to  be  a  promissory  note  for  the  payment  of 
ten  pounds,  and  aUeged  the  false  pretence  to  be  that  it  was  a  good, 
valid,  available,  and  negotiable  promissory  note,  and  valuable 
security  for  the  sum  of  ten  pounds,  and  of  the  value  of  ten  pounds. 

In  the  third  count  it  was  described  as  a  certain  paper  writing 
purporting  to  be  a  promissory  note  for  the  payment  of  ten  pounds 
to  the  bearer,  on  demand,  and  the  false  pretence  alleged  was,  that 
it  was  a  good,  valid,  available,  and  negotiable  promissory  note,  and 
valuable  security  for  the  sum  of  ten  pounds,  and  of  the  value  of 
ten  pounds,  and  that  the  said  sum  of  ten  pounds  would  be  paid 
to  the  said  John  Holmes,  or  the  bearer  of  the  said  promissory 
note,  on  presentation  thereof  at  the  bank  of  Messrs.  Glyn, 
Halifax,  Mills,  and  Company,  bankers,  London,  or  at  the  bank 
of  Thomas  Johnson,  William  Johnson,  and  C.  Main,  at 
Bomford. 

The  fourth  count,  charged  a  conspiracy  by  the  defendant  and  a 
certain  other  person,  unknown^  to  obtain  from  the  said  John 
Holmes,  a  certam  mare,  the  property  of  John  Berry,  but  then  in 
the  custody,  care,  and  keeping  of  the  said  John  Holmes. 

In  a  fifth  count,  the  conspiracy  was  charged  to  be,  to  obtain  the 
mare  from  John  Berry,  and  to  cheat  and  defraud  him  of  the  same. 

Hu7it  for  the  prosecution. 

J.  O.  Chr^ts  for  the  prisoner. 

It  appeared  by  the  evidence  of  Holmes  that  while  exhibiting 
his  master's  pony  in  Reading  Fair,  on  the  2nd  of  February  last, 
he  was   accosted  by  the    prisoner,    who  bid  him   10/.    for   it, 
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Rbo.  which  was  refused.  Shortly  afterwards  another  man^  apparently 
*'•  unconnected  with  the  prisoner,  came  tip  to  bargain  for  the  pony 

'^"^  and  made  a  bid  of  7/.,  which  was  also  refused,  and  the  man  went 
1853.  away.  The  prisoner  then  again  came  up  and  renewed  his  offer, 
"r~  which  was  accepted  by  Holmes ;  the  prisoner  promising  to  pay  the 
-^Effidence!*  l^'-  ^°  delivery  of  the  pony.  The  parties  then  went  to  a  booth  in 
the  fair  to  complete  the  sale,  when  Holmes  told  the  prisoner, 
that  he  could  not  have  the  pony  without  the  money.  The 
prisoner  then  produced  three  notes,  and  taking  out  one  of  them^ 
a  lOi  note  on  **  The  Romford  Bank,"  tendered  it  to  Holmes,  who 
asked  if  it  was  good.  The  prisoner  replied  that  it  was  ^'  as  good 
as  gold,"  and  that  he  might  nave  two  5/.  notes  instead,  if  he  liked. 
Holmes  took  the  10/.,  and  delivered  up  the  pony,  which  was  taken 
off  by  the  prisoner  and  the  other  man,  who  had  come  up  during 
the  transaction.  Holmes  took  the  note  to  Simmonds'  Bank,  in 
Beading  :  they  were  refused  to  be  cashed.  In  consequence  of  the 
reasons  given  at  the  bank  for  that  refusal.  Holmes  then  looked  for 
the  prisoner,  but  not  seeing  him,  questioned  the  supposed  confe- 
derate, whom  he  met.  This  person  then  ran  away,  pursued  by 
Holmes,  whose  master  coming  up,  assisted  in  capturing  this  man, 
who  then  offered  to  return  the  pony  if  the  prosecutor  would  not 
send  for  the  police ;  andtaking  him  down  to  an  inn,  delivered  up  the 
pony.  He  then  offered  to  give  the  prosecutor  his  vTatch  if  he  would 
give  him  up  the  10/.  note.  The  prisoner  was  shortly  afterwards 
^ven  into  custody,  and  on  his  person  were  found  only  sevenpence 
m  copper.  Under  the  archway  where  the  confederate  had  been 
stopped  were  found  within  half-an-hour  two  5/^  notes,  which  were 
identified  by  Holmes  as  the  two  which  the  prisoner  had  offered  to 
exchange  for  the  10/.  note.  One  of  these  was  also  on  ^^  The  Bom- 
ford  Bank,"  and  the  other  on  "The  Winchcombe  Bank,"  and 
dated  in  the  year  1816.  The  10/.  note  of  "  The  Romford  Bank," 
delivered  by  the  prisoner  to  Holmes,  was  dated  in  1840,  and  pur- 
ported to  be  payable  on  demand,  where  it  was  issued,  or  at  Messrs. 
Glyn  and  Co.,  bankers,  London. 

The  cashier  of  the  Romford  Bank  proved  that  the  \0l  note  and 
the  5/.  note  were  genuine  notes,  but  that  the  bank  had  stopped 
payment  in  1^44,  and  had  not  issued  any  notes  since. 

A  policeman  was  called  to  prove  the  presentation  of  the  two 
notes  at  Messrs.  Glyn  and  Co.,  and  the  following  questions  were 
put: — '^  Did  you  present  these  notes  at  Messrs.  Glyn's  for  pay- 
ment?" "Yes." 

"  Did  you  succeed  in  getting  them  cashed  there  ?"    "  No." 

Similar  evidence  was  also  adduced  of  the  presentation  of  the  5L 
note  of  the  Winchcombe  Bank. 

Griffitts  then  objected  that  there  was  no  evidence  to  go  to  the 
jury ;  that  the  10/.  note  was  valueless.  It  was  proved  that  it  was 
a  genuine  note,  and  there  was  no  evidence  of  the  bankruptcy  of  the 
makers,  which,  he  contended,  must  be  strictly  proved  by  the  pro- 
ceedings in  bankruptcy. 

Talfoubd,    J.,    was  of  opinion  that  it  was  unnecessary  to 


CRIMINAL   LAW   CASES.  317 


/ 


adduce  any  formal  proof  of  the  bankruptcy,  and  that  the  evidence  of       Reo. 
the  worthlessness  of  the  note  was  sufficient  to  lay  before  the  jury.  *'• 

At  the  request  of  the  counsel  for  the  prosecution  the  learned       ^'°™' 
judge  said  he  would  consider  whether  he  would  reserve  the  point.        1853.    . 

GriffUts  then  addressed  the  jury  for  the  prisoner,  contending        

that  there  was  no  proof  that  the  prisoner  knew  that  the  note  was    !!^^bS^' 
bad. 

The  prisoner  was  convicted,  and  thereupon  sentenced  to  six 
months'  imprisonment. 

At  Oxford,  on  the  following  day, 

Talfourd,  J.,  said,  I  have  consulted  my  brother  Williams  with 
reference  to  the  case  of  John  Smith,  tried  before  me,  at  Reading 
yesterday,  on  a  charge  of  obtaining  a  pony  by  means  of  a  note  of 
a  bank  which  had  stopped  payment,  and  that  learned  judge  agrees 
with  me,  that  there  is  no  ground  whatever  for  granting  a  case, 
for  the  evidence  was  quite  sufficient  without  proof  of  the  bank- 
ruptcy. On  another  ground  it  appears  to  me  that  the  note  was 
worthless.  It  was  more  than  six  years  old,  and  therefore  no  action 
could  be  maintained  upon  it. 

rUntil  tfaiB  case,  the  amount  and  nature  of  the  requisite  proof  of  the  worthlessness  of  notes  of 
bamcs  that  hare  stopped  payment,  where  money  had  been  'frandolentlj  obtained  by  means  of 
them,  had  not  been  determined.  In  two  cases  indeed,  it  had  been  decided  that  the  evidence 
addaoed  was  insufficient.  In  Rex  v.  FlnU,  Evssell,  and  Ryan^  460,  the  notes  on  their  face 
Appeared  to  have  been  exhibited  nnder  a  commission  of  bankroptcy  aj^ainst  the  bankers;  the 
WOTds  importing  the  memorandum  of  exhibit,  had  been  attempted  to  be  obliterated;  bat  the 
names  of  the  commissioners  remained  on  each  of  them.  A  wituess  was  also  called  who  stated 
that  he  recollected  the  bank  stopping  payment  upwards  of  seven  years  before,  bnt  he  added 
that  he  knew  nothing  bnt  what  he  saw  in  the  papers,  and  heard  from  people  who  had  bills 
there.  It  appeared  that  the  particular  notes,  the  subject  of  the  indictment,  had  not  been 
presented  at  the  place  where  they  were  issued,  or  at  the  London  bankers,  where  they  were 
made  payable,  it  was  held  by  all  the  judges  that  the  evidence  was  defective  in  not  sufficiently 
proving  thst  the  notes  were  bad.  In  Rex  v.  Spencer  (3  C.  &  P.  420),  it  was  proved  that 
the  prisoner  had  been  told  the  bank  had  stopped  payment,  and  it  was  shown  that  the  banking 
bouse  was  shut  up,  and  that  two  of  the  partners  had  become  bankrupts,  but  it  appeared  on 
cross-examination  that  a  third  partner  had  not  became  bankrupt.  Mr.  Justice  Gazelee  directed 
an  acquittal,  on  the  ground,  that  asjt  appeared  the  note  might  be  ultimately  paid,  he  could 
not  hold  that  the  prisoner  was  guilty  of  a  fraud  in  passing  it  away.  This  case  can  hardly  be  up- 
held at  the  present  day.  It  is  to  be  observed,  however,  that  the  indictment  did  not  allege  as  a 
pretence,  that  the  note  was  then  of  ttie  value  appearing  on  its  face,  or  that  it  was  a  valuable 
security,  but  merely  that  it  was  a  good  and  available  note  of  tlie  firm. 

with  respect  to  the  opinion  exprestied  by  the  learned  judge  in  the  case  in  the  text,  that  the 
date  of  the  note  was  sufficient  evidence  of  its  worthlcissness,  it  must  be  observed  that  this,  in  a 
great  measure,  depends  upon  whether  the  Statute  of  Limitations  runs  from  the  date  of  a  banker's 
re-issoable  note.  It  is  submitted  that  it  does  not,  although  there  does  not  appear  to  be  any  case  in 
which  this  point  has  been  decided.  Mr.  Serjeant  Byles,  in  his  Treatise  on  Bills  of  Exchange,  says 
(6th  Edit.  p.  272),  **  It  is  conceived  that  if  the  statute  have  run  out  against  the  holder  of  a 
bill  or  note,  payable  at  a  day  certain,  and  he  then  transfers  it,  the  transferee's  right  of  action 
is  barred.  For  he,  as  transferee  of  an  overdue  bill,  can  stand  in  no  better  situation  than  his 
transferee.  He,  like  his  transferee,  has  a  debt,  but  has  not  the  right  of  action,  and  has  notice 
of  the  loss; "  but  he  adds,  in  a  note  to  this  passage,  **  It  may  be  otherwise  with  a  bill  or  note 
payable  on  demand;  a  banker s  re-issuable  note  for  example."  And  again  at  p.  273,  after 
stating  in  the  text  that  on  a  bill  or  note  payable  on  demand,  the  statute  runs  from  the  date 
of  the  instrument,  and  not  from  the  time  of  the  demand,  he  adds  in  a  note,  *'  Queere  tamen^ 
if  the  note  be  a  re-issuable  one,  and  re-issued,  or  if  it  be  poyableat  a  particular  place." — J.E.D.1 
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OXFORD  CIRCUIT. 

Berkshire  Spring  Assizes,  1853. 

Reading^  March  3. 

(Before  Mr.  Justice  Talfourd.) 

Reg.  v.  Goode.  (a) 

Concealment  of  birth — Disposal  of  the  body. 

On  an  indictment  against  the  mother  for  the  murder  of  her  illegitimate 
childy  it  appeared  that  the  body  of  the  child  was  found,  a  few  hours 
after  its  birth,  on  the  floor  of  an  attic  in  a  house  where  the  prisoner 
lived  as  domestic  servant,  the  head  severed  from  the  body,  and  both 
lying  in  sheets  which  had  been  removed  from  the  bed-room  below,  which 
was  occupied  by  the  prisoner  and  her  mistress,  and  where  there  was 
evidence  to  show  that  the  birth  had  tahen  place,  but  it  was  doubtful 
whether  the  severance  of  the  head  from  the  body  was  effected  there  or 
in  the  attic  : 

Held,  that  there  was  no  evidence  'to  warrant  the  jury  in  finding  a  verdict 
for  the  statutable  misdemeanor  of  endeavouring  to  conceal  the  birth. 

THE  prisoner,  Anne  Goode,  was  indicted  for  the  wilful  murder 
of  her  illegitimate  child,  at  Wallingford,  on  the  10th  of  Sep- 
tember, 1852. 

Shinner,  for  the  prosecution. 

J,  «71   Williams^  for  the  defence. 

The  prisoner  was  a  servant  in  the  family  of  Mrs.  Winmill,  of 
Wallingford.  On  the  morning  of  the  10th  of  September  she 
appeared  to  be  very  ill,  and  her  mistress  sent  for  a  surgeon.  In  the 
meantime  the  prisoner  went  up  stairs,  and  when  she  came  down 
she  fell  into  a  chair  in  a  state  of  insensibility,  and  was  so  found  by 
the  surgeon.  On  examining  the  bedroom  where  she  slept,  which 
was  also  the  room  where  her  mistress  slept,  blood  was  observed  on 
the  floor ;  and  in  an  attic  above,  the  dead  body  of  a  male  child  was 
found  on  the  floor  wrapped  in  bed  sheets,  which  had  been  removed 
from  the  room  below.  The  head  of  the  child  was  separated  from 
the  body,  and  a  table  knife  was  lying  on  the  floor  near  it.  Accord- 
ing to  the  medical  evidence  the  child  had  not  been  born  more  than 
two  hours,  and  there  was  no  doubt  of  its  having  been  bom  alive. 
The  prisoner  stated,  immediately  after  the  discovery  of  the  body 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister- at-Law. 
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of  the  child^  that  It  was  dead>  and  she  cut  off  its  head.     The  pri-        Rko. 
Boner  had  not  been  suspected  of  pregnancy,  and  it  appeared  from      qJ^j^^ 
her  youth  and  inexperience  that  she  might  have  oeen   herself     r^'* 
unconscious  of  the  fact.     Althoug;h  it  was  proved  that  the  knife        1853. 
was  usually  kept  in  the  kitchen,  it  appeared  that  it  might,  at  the    ^  Z^mm 
time  of  its  use,  have  been  lying  in  the  attic.     The  sheets,  with  the      ^o/Hrth, 
body,  were  found  in  the  middle  of  the  room.     At  the  close  of  the 
case  for  the  prosecution,  some  discussion  took  place  as  to  whether 
there  was  any  evidence  of  an  endeavour  to  conceal  the  birth  of  the 
child  within  the  statute  of  9  Geo.  4,  c.  31,  s.  14. 

Williams  wishing  to  have  the  learned  judge's  opinion  on  that 
point  before  addressing  the  jury  on  the  capitsu  charge, 

Talfoubd,  J.,  said  this  was  not  a  case  of  concealment  in  his 
opinion. 

Wiaiams  then  addressed  the  jury  for  the  prisoner  on  the  charge 
of  murder,  contending  that  the  prisoner  was  unconscious  at  the 
time. 

Verdict — Not  guUty. 
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OXFORD  CIKCUIT. 

Worcestershire  Spring  Assizes,  1853. 

Worcester^  March  11. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Reg.  v.  Nisbett.  {a) 

Forgery — Fictitious  person — False  description — Evidence  of  other  utter" 
ings  to  prove  guilty  knowledge. 

Putting  off  a  bUl  of  exchange  of  A,^  an  existing  person^  as  the  bill  of 
exchange  of  A.,,  a  fictitious  person^  is  a  felonious  uttering  of  the  bill  of 
a  fictitious  drawer. 

Where  N,  uttered  a  bill  of  exchange  purporting  to  be  drawn  by  M,y  and 
at  the  time  of  the  uttering  represented  M,  to  be  a  clerk  at  a  railway 
station,  and  there  was  evidence  to  show,  that  M,  had  authorized  the  use 
of  his  name  as  drawer  of  the  bill,  but  that  the  prisoner  knew  that  M, 
was  not  then,  although  he  formerly  had  been^  a  clerk  at  a  railway 
station : 

Heldy  that  there  was  evidence  frotn  which  the  jury  might  find  that  the 
prisoner  uttered  the  name  of  M,  as  the  name  of  a  fictitious  person,  so  as 
to  support  a  charge  cf  feloniously  uttering  the  bill,  knounng  it  to  be 
forged. 

Held,  also,  that  statements  made  by  the  prisoner  with  reference  to  M,  on 
a  previous  occasion  when  he  applied  to  get  a  biU  discounted^  were 
admissible  in  evidence, 

JAMES  NISBETT,  clerk,  was  indicted  for  forging  a  bill  of 
exchange  for  the  sum  of  300/. ,  with  intent  to  de^ud  ;  and 
in  the  second  count,  with  uttering  the  same  bill,  knowing  it  to  be 
forged.  In  a  third  count,  the  prisoner  was  charged  with  forcing 
the  acceptance  in  these  words,  "  Accepted ;  William  Robert 
Nisbett :  payable  at  Messrs.  Scott  and  Co.,  bankers.  Cavendish- 
square,  London,"  with  intent  to  defraud ;  and  in  a  fourth  count, 
with  uttering  the  acceptance,  knowing  it  to  be  forged.  From  the 
evidence  of  the  prosecutor,  Mr.  W.  S.  P.  Hughes,  a  solicitor  at 
Worcester,  it  appeared  that,  in  the  month  of  February  or  March, 
1851,  the  prisoner,  who  was  then  curate  of  Cleobury  Mortimer^  in 
Shropshire,  came  to  him,  and  said  he  was  in  want  of  a  temporarr 

(a)  reported  bj  J.  E.  Davis,  Esq.,  Banuter-at-Law. 
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loan  of  300Z.,  having  been   disappointed  by  his   bankers,  and        Rno. 
produced  the  following  bill  of  exchange  : —  Nibbbtt 

^'  London,  March  Ist,  185L  isss. 

*•  £300.     Six  months  after  date  pay  to  the  Rev.  James  Nisbett,     r^i^g. 
or  order,  the  sum  of  three  hundred  pounds  for  value  received. 

^Richard  Mitchell. 
"  Tcf  William  Robert  Nisbett, 

Fort  Nisbett, 

Barrell-a-Bane,  Ireland." 
^'Accepted;  William  Robert  Nisbett:  payable  at  Messrs.  Scott 
and  Co.,  bankers,  Cavendish-square,  Lonaon." 

The  bill  bore  the  prisoner's  indorsement  on  the  back.  On  the 
prosecutor  inquiring  who  the  parties  to  the  bill  were,  the  prisoner 
said,  one  was  ms  brother,  who  was  his  tenant  in  Ireland;  the  other  was 
Mr.  Mitchell,  a  clerk  in  the  goods  department  at  Nine  Elms  station. 
The  witness  wrote  in  pencil  on  the  bill  the  address  of  the  drawer,  and 
gave  the  prisoner  an  order  on  his  London  agent  for  25521,  retaining 
A5L  for  discount.  The  bill  was  dishonoured  when  due,  and  the 
prosecutor  went  to  London  and  made  inquiries  at  the  Nine  Elms 
station,  but  could  not  find  any  such  person  as  Richard  Mitchell 
there. 

Mr.  Philip  Philemon  Newman,  superintendent  of  the  goods 
department  at  the  Nine  Elms  station  in  1851,  proved  that  no  clerk 
of  the  name  of  Mitchell  was  employed  there  between  September, 
1847,  and  November,  1851,  when  the  witness  ceased  to  fill  the 
oflice  of  goods  superintendent,  and  became  waggon  master  and 
travelling  inspector. 

HuddksUm  (tot  the  prosecution),  now  proposed  to  give  evidence 
of  other  uttenngs  of  forged  bills  of  exchange  to  persons  named 
Stallard,  Rea,  and  others. 

G.  Browne  (for  the  prisoner),  objected  that  no  other  ofiTence 
than  that  charged  could  be  given  in  evidence  :  {Beg*  v.  Oddy^ 
2  Denison's  Crown  Cases,  264.)  There  it  was  held,  by  the  Court 
of  Criminal  Appeal,  that,  on  the  trial  of  an  indictment  conUuning 
cdbnts  for  steahng,  and  for  receiving  the  property  of  A.,  knowing  it 
to  be  stolen,  evidence  of  the  possession,  by  the  prisoner,  of  other 
property  stolen  from  other  persons  at  other  times,  is  not  admissible 
to  prove  either  the  stealing  or  the  receiving. 

Huddleston^  contnl,  referred  to  the  opimon  of  Cresswell,  J.,  in 
Beg.  V.  Green  (3  Car.  &  Kir.  209),  shewing  that  Beg.  v.  Oddy  did 
not  apply  to  cases  of  other  utterings.  And  in  Wylie's  case  (1  Bosan- 
quet  and  Puller's  New  Rep.  92  ;  2  Leach,  983),  it  was  expressly 
held  that,  to  prove  the  guilty  knowledge  of  an  utterer  of  a  forged 
bank  note,  evidence  may  be  given  of  his  having  previously  uttered 
other  forged  notes,  knowing  them  to  be  forged. 

Williams,  J.,  thought  the  evidence  proposed  to  be  given  was 
admissible,  and  therefore  he  should  receive  it. 

A  witness  was  then  examined,  who  stated  that  the  prisoner  had 
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produced  a  bill  to  him  for  the  purpose  of  getting  it  disoounted,  but 

it  appeared  that  this  bill  (which  was  not  produced,  but  secondary 

evidence  given  of  its  contents,  the  prisoner  having  had  notice  to 

1853.       produce  it)  did  not  contain  the  name  of  Mitchell. 

^^^  Browne  objected  that  the  bill  was  not  between  the  same  parties, 

^'^*^*      and  could  not  be  any  evidence  of  the  prisoner's  knowledge  of  the 

forger;^  of  Mitchell's  name,  which  was  the  ground  upon  which  the 

admissibility  of  the  jpresent  evidence  rested.  ^ 

Williams,  J.,  said  he  would  receive  the  evidence,  but  he  should 
certainly  reserve  the  point ;  upon  which  the  counsel  for  the  prose- 
cution declined  to  offer  the  evidence,  and  proceeded  to  give  evi- 
dence of  another  bill  containing  the  name  of  Mitchell  as  drawer, 
and  respecting  whom  the  prisoner  made  a  statement. 

Browne  agam  objected  that  any  statement  made  by  the  prisoner 
on  that  occasion  was  too  remote  from  the  issue,  and  relied  on 
PJUltips^  case  (1  Lewin's  Crown  Cas.  105.)  There  the  prisoner  was 
indicted  for  uttering  a  forced  57.  note,  and  it  appeared  that,  on  a 
former  occasion,  he  had  paid  away  a  521  note  ;  and  that  the  person 
•  to  whom  he  paid  it,  afterwards  examining  the  note,  sent  for  the 

Prisoner,  who  came  and  offered  gold  in  exchange  for  it,  but  the  note 
aving  been  previously  taken  possession  .of  by  the  constable,  he 
lefl  the  money  for  it,  and  went  away ;  and  the  constable,  finding  the 
matter  had  been  settled,  subsequently  destroyed  the  note.  Inere 
Mr.  Justice  Bayley  expressed  a  strong  doubt  whether  these  facts 
were  admissible,  no  evidence  having  been  given  of  the  note  being 
a  forged  note,  a^d  the  note  itself  not  being  produced.  And  he 
subsequently  expressed  an  opinion  that  the  prosecutor  could  not 
give  in  evidence  anything  that  was  said  by  the  prisoner  at  a  time 
collateral  to  a  former  uttering,  in  order  to  show  that  what  he  said 
at  the  time  of  such  former  uttering  was  false,  because  the  prisoner 
could  not  be  prepared  to  answer  or  explain  evidence  of  that 
description.  That  the  prisoner  is  called  upon  to  answer  all  the 
eircumstances  of  a  case  under  consideration,  but  not  the  circum- 
stances of  ,a  case  which  is  not  under  consideration ;  that  the  prose- 
cutor is  at  liberty  to  show  other  cases  of  the  prisoner  having  uttered 
forged  notes,  and  likewise  his  conduct  at  the  time  of  uttering  them ; 
but  that  what  he  said  or  did,  at  another  time  collateml  to  suchot&er 
utterings,  could  not  be  given  in  evidence,  as  it  was  impossible  that 
the  prisoner  could  be  prepared  to  combat  it.  In  this  case  it  was 
not  shown  that  this  former  bill  was  a  forgery. 

Williams,  J.,  thought  that  the  evidence  was  admissible,  and 
that  the  jury  might  infer  from  the  use  of  Mitchell's  name  that  the 
transaction  was  connected  with  the  present  charge. 

Mr.  R.  T.  Rea,  a  solicitor,  was  examined  for  this  purpose. — He 
stated  that  the  prisoner  came  to  him  in  the  spring  of  1851^  and 
asked  him  to  discount  a  bill  for  him  for  300/.,  and  produced  a  bilL 
Witness  asked  who  Mitchell  was?  The  prisoner  replied,  that  he 
was  a  clerk  holding  a  responsible  and  lucrative  situation  in  the 
^oods  department  at  the  Nine  Elms  station.  With  respect  to 
Nisbett  (the  other  person  named  in  the  bill),  the  prisoner  said  that 
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he  did  not  think  he  was  exactly  a  responnble  person^  whereupon        Rbo. 
the  witness  declined  further  negotiation  in  the  matter.  v* 

This  was  the  case  for  the  prosecution.  wmtt. 

On  the  part  of  the  prisoner,  Robert  Mitchell  was  called. — He        1858. 

said  that  the  prisoner  had  married  his  (witness's)  sister.     He  was        

now  derk  to  a  barrister ;  but  in  1843  was  a  clerk  at  the  Nine  Elms  ^'"V^- 
station.  The  prisoner,  whom  he  had  known  for  fifteen  or  sixteen 
years,  had  seen  the  witness  at  the  station,  and  they  met  from  time 
to  time  after.  In  1850  witness  dined  with  the  prisoner  at  the 
Freemason's  Tavern;  and  while  there,  the  prisoner  asked  him  if  he 
would  permit  his  name  as  usual  to  appear  on  his  (the  prisoner's) 
bills,  witness  having  previously  given  him  permission  to  use  his 
name,  and  the  prisoner  at  the  same  time  produced  some  bills  with 
witness's  name  upon  them,  and  at  last  witness  consented  that  his 
name  should  be  used  as  drawer.  The  witness  also  stated  that  he 
had  withdrawn  his  previous  authority  in  1849,  but  renewed  it  on 
this  occasion.  On  cross-examination,  the  witness  admitted  that 
the  prisoner  must  have  known,  in  1850,  that  he  had  left  the  Nine 
Elms  station. 

Robert  Meade  Nisbett,  the  prisoner's  brother,  proved  that  Robert 
Mitchell  was  clerk  at  the  Nine  Elms  station  in  1842  or  1843,  since 
which  time  the  witness  had  not  seen  him.  On  cross-examination, 
this  witness  said  that  William  Robert  Nisbett,  whoso  name  appeared 
on  the  bill  as  acceptor,  was  his  brother,  and  who  went  to  America  in 
1S50,  and  the  handwriting  was  not  his,  but  was  like  the  prisoner's. 

Huddkitouy  in  replying  to  this  evidence,  refer^d  to  the  case 
of  Reg.  V.  Blenkinsop  (1  Den.  C  C.  276),  where  the  prisoner, 
as  in  the  present  case,  had  defrauded  people  by  false  representa- 
tions. It  was  shown  that  he  had  obtained  the  name  of  a  labourer 
named  Wilkinson,  as  the  drawer  of  bills,  and  then  used  it  as  that 
of  a  gentleman  at  Halifax  of  the  same  name.  He  was  convicted 
of  forgery,  and  after  the  case  had  been  reserved  the  conviction  was 
pronounced  good,  and  Blenkinsop  was  transported.  Nisbett  knew 
well  at  the  time  of  using  Mitchell's  name  that  he  was  unable  from 
poverty  to  become  amenable  for  the  bills,  and  with  respect  to  the 
acceptor,  the  forgery  was  equally  evident,  becauser  Mr.  Robert 
Meade  Nisbett  had  stated  that  liis  brother  left  for  America  in 
1850,  and  here  they  had  that  brother's  signature  to  a  bill  in  1851. 

Williams,  J.,  before  summing  up,  having  expressed  a  wish  to 
hear  the  argument  of  the  counsel  for  the  prisoner  with  reference 
to  the  meaning  of  a  *^  fictitious  person," 

Braume  contended  that,  although  the  prisoner  might  have 
fraudulently  represented  that  Mitchell  was  a  clerk  at  Mne  Elms 
station  at  a  time  when  he  was  not  one,  the  offence  did  not 
amount  to  forgery ;  and  that  Mitchell  being  an  existing  person, 
the  mere  false  description  of  him  was  not  forgery:  (Rex  v. 
fVekdj  Russell  &  Ryan,  405.)  There  the  prisoner  uttered  a  bill 
addressed  to  Thomas  Bowden,  baize  manufacturer,  Romford,  Essex, 
and  accepted  ^'  Thomas  Bowden,  payable  at  No.  40,  Castle-street, 
Holbom ;"  and  there  was  evidence  to  show  that  although  there 
was  a  person  of  that  name,  and  that  the  acceptance  was  in  his  hand- 
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Beo.        writing,  he  did  not  answer  the  description  in  the  bill ;    and 

^'         that  there  was  no  person  answering  such  description ;  it  was  held 

^^^'     that,  assuming  the  acceptance  to  be  the  handwriting  of  Bowden,  the 

1853.        adoption  by  the  prisoner  of  the  false  description  and  addition  was  not 

a  forgery,  or  an  uttering  of  a  forged  bill,  no  false  name  being  assumed, 

^^'''^^'  and  there  being  no  person  answering  the  description  or  addition 
given.  Blenkinsop's  case  confirmed  and  recognised  that  case,  and  was 
not  an  authority  for  the  position  contended  for  by  the  prosecution ; 
for  there  the  prisoner  had  put  off  the  acceptance  of  one  William 
Wilkinson^  of  Leeds,  as  the  acceptance  of  William  Wilkinson,  of 
Halifax,  another  existing  person.  In  the  present  case,  according 
to  the  evidence,  the  prisoner  had  the  authority  of  Mitchell  to  use 
his  name,  and  all  that  the  prisoner  did  was  to  represent  verbally 
the  same  person  as  being  a  clerk  at  the  station ;  and  even  if  the 
jury  believed  that  the  prisoner  knew  that  representation  to  be 
untrue,  it  did  not  amount  to  forgery. 

Williams,  J.,  in  summing  up,  said  that  if  the  prisoner  used  the 
names  of  either  the  acceptor  or  the  drawer  without  his  authority, 
he  was  undoubtedly  guilty  of  forgery.  But  a  further  question 
arose  here  with  respect  to  the  drawer,  whether,  supposing  the 
prisoner  had  authority  to  use  his  brother-in-law  (Mitchell's)  name, 
he  used  it  as  his  name,  or  as  the  name  of  another  person  who  did  not 
in  fact  exist.  Then  referring  to  the  arguments  of  the  counsel  as 
to  what  constituted  a  ^*  fictitious  "  person,  the  learned  judge  said  that 
if  a  representation  were  made  that  an  individual  was  worth  1,000/L, 
in  order  te  obtSin  advances  such  as  Mr.  Hughes  had  made,  and  it 
should  turn  out  that  the  person  was  not  worth  ten  shillings,  it 
would  not  be  maintained  that  the  person  so  represented  was  ficti- 
tious, as  he  was  really  in  existence ;  but  in  the  present  case  it  was 
for  the  jury  to  say  wnether  the  prisoner  had  tendered  the  bill  with 
a  knowledge  that  there  was  no  such  person  there,  and  if  they  were 
of  that  opinion,  and  that  the  prisoner  tendered  the  bill  as  that  of  a 

Eerson  who  did  not  in  fact  exist,  then  the  charge  of  forgery  was  in 
is  opinion  sustained.  Again,  did  the  jury  believe  that  the  prisoner 
had  forged  the  name  of  his  brother?  After  reading  the  evidence, 
the  learned  *  judge  wrote  down  the  following  questions  for  the 
consideration  of  the  jury:  1st.  Do  you  believe  tnat  the  prisoner 
forged  the  acceptoi^s  name  with  intent  to  defraud?  2nd.  Did 
he  utter  the  bill,  knowing  it  to  be  forged?  3rd.  Did  he  forge  the 
name  of  the  drawer  with  a  felonious  intent  ?  Did  he  forge  the 
name  of  the  drawer  as  a  fictitious  person  ?  Mr.  Justice  Williams 
intimated  that  if  the  jury  found  the  prisoner  guilty  only  on  the 
last  point  submitted  to  them,  he  should  reserve  the  case  for  the 
opinion  of  the  court  above. 

The  jury  having  answered  all  the  questions  submitted  to  them 
in  the  affirmative,  and  found  the  prisoner  guilty,  he  was  sentenced 
to  ten  years'  transportation. 

[This  case  is  one  of  coiuiderable  importance,  aa  it  carries  the  law  on  the  snbject  of  forgery 
and  uttering,  a  step  beyond  the  preTious  decisions.  Although  it  had  been  determined  that  to 
add  an  address  so  as  to  put  off  the  genuine  acceptance  of  an  existing  person,  as  the  acceptance 
of  a  different  existing  person,  is  forgery  {Reg.  t.  Blenkinsop^  1  Den.  C.  C.  276),  it  had  not  , 
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baeo  decided  that  to  pat  off  the  genuine  aooeptanee  of  «n  ezistiDg  peraon,  as  the  acceptance 
of  a  person  in  difierant  drcnmstanoes,  amounts  to  an  acceptance  of  a  fictitioos  drawer  so  as  to 
coostitate  a  felaoioos  nttering.  Indeed  the  case  in  the  text  does  appear  to  ooo6ict  with 
Webb's  case  (Rnseell  &  Bjan),  cited  in  the  argument.  The  present  case  mnst  be  considered 
as  if  the  witness  Mitchell  had  in  fact  either  himself  drawn  the  bill  or  authorized  the  prisoner 
to  do  so,  and  that  the  prisoner  uttered  the  bill  or  wrote  the  name  of  the  drawer,  not  as 
Robert  Mitchell,  a  derk  to  a  barrister,  but  as  Robert  Mitchell  a  clerk  at  the  Nine  Elms 
Station,  a  non-ezisting  person.  Now  in  WM's  ease  the  bill  was  drawn  upon  Thomas 
Bowden,  haize  mannfactnrer,  Romford,  Essex,  and  the  acceptance  was  by  Thomas  Bowden, 
but  not  bj  Thomas  Bowden  of  Romford,  there  being  no  person  of  that  name  in  factf  carrying 
on  business  at  Romford;  and  the  question  raised  was  whether,  assuming  the  acceptance  was 
the  handwriting  of  Bowden,  the  issuing  the  bill  with  the  fiUse  description  was  a  felonious 
uttering,  and  the  majority  of  the  judges  thought  **  that  the  adopting  a  fidse  description  and 
addition,  where  a  falss  name  was  not  assumed,  and  when  there  was  no  person  answering  the 
deaeriptioQ  or  addition,  was  not  a  forgery."  It  is  not  sought  to  controrert  this  position,  but  it  may 
be  observed  thst  in  arriTing  at  it,  the  judges  seem  to  have  avoided  the  real  question  before  them, 
which  was  whether  there  was  not  in  fact  the  assumption  of  a  false  or  fictitious  name  by  Webb, 
which  was  the  question  submitted  by  Mi.  Justice  Williams  to  the  jury  in  the  case  in  the  text,  and 
which  the  jury  m  Webb's  case  must  be  considered  as  having  also  found  in  the  affirmative.  The 
question  appears  to  be  one  for  the  jury,  aye  or  no  did  the  prisoner  when  he  uttered  the  bill  utter 
it  as  the  bUl  or  acceptance  of  the  person  who  in  foct  drew  or  accepted  it,  or  did  he  utter  it  as  the 
bill  or  acceptance  of  another  person  who  had  or  had  not  any  existencs?  If  he  uttered  it  as  the 
bill  or  acceptance  of  the  person  who  was  in  foot  the  drawer  or  acceptor,  and  his  ofience  was 
merely  misrepresenting  or  mistaking  that  person's  circumstances  and  position,  in  the  words  of 
Webbs  case,  ^adopting  a  false  description  and  addition,"  he  is  not  guilty  of  a  felony,  but  b 
still  liable  to  be  punished  for  a  misdemeanor  if  he  obtained  money  by  means  of  that 
misrepresentation;  but  if  on  the  other  hand  he  passed  off  the  genuine  bill  or  acceptance  of 
one  A.  B.  as  that  of  another  and  different  A.  B.,  with  intent  to  d^raud,  he  is  guilty. 

This  distinction  may  be  illustrated  by  supposing  in  the  case  in  the  text,  that  the  prosecutor 
had  formerly  known  Robert  Mitchell,  when  a  clerk  at  IHne  Elms,  and  discounted  the  bill, 
believing  that  he  continued  to  hold  that  ofiBoe,  then  the  mere  folse  representation  by  the 
prisoner  that  Robert  Mitchell  was  a  clerk  would  not  be  a  felony,  because  of  course  for  the 
purpose  of  this  point,  that  which  the  jury  negatived  must,  as  already  stated,  be  assumed  to  be 
tme,  viz.,  that  the  prisoner  was  authorized  by  Mitchell  to  use  his  name,  and  did  not  forge  it 
This  distiiiotioD  may  be  difficult  for  juries  to  appreciate,  but  it  seems  to  be  the  sound  one,  and 
upon  it  all  the  cases  ara  reconcileable,  the  only  objection  to  Webb's  case  being  the  inference  of 
fact  drawn  by  the  judges,  and  not  t4ie  rule  laid  down  by  them. — J.  £.  D.] 


1853. 


Forgery. 
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OXFORD  CIRCUIT. 

WOUCESTEBSHIRE    SPRING   ASSIZES,  1853.      . 

Worcester 3  March  12. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Reg.  v.  Davies.  (a) 

Insanity — Mode  of  procedure  where  the  prisoner,  on  being  called  upon  to 
plead,  stands  mute,  and  exhibits  symptoms  of  insanity — Stat.  39  Sf  40 
Geo.  3,  c.  94,  *.  2. 

Where  a  prisoner,  on  being  called  upon  to  plead,  stands  mute,  and 
exhibits  symptoms  of  insa?nty,  but  which  the  counsel  for  the  prosecu- 
tion is  instructed  are  feigned,  and  a  jury  is  impanelled  under  the 
provisions  of  the  Hat.  39  ^  40  Geo.  3,  c.  94,  s.  2,  to  try  his  sanity, 
it  is  the  duty  of  the  prosecution  to  lay  evidence  before  the  jury  from 
which  the  court  may  collect  the  truth  of  the  matter,  and  then  the 
counsel  for  the  prisoner  may  call  uninesses  to  rebut  any  inference  of 
art  and  design. 

If  the  prosecution  does  not  adduce  such  evidence,  the  judge  will  endeavour 
to  ascertain  the  truth  by  examining  the  officers  of  the  prison,  or  will 
postpone  the  trial,  independently  of  the  statute,  until  the  next  assizes. 

Where,  in  a  case  of  a  father  and  son  jointly  indicted  for  murder,  the 
father  appeared  to  be  insane,  but  there  was  a  doubt  expressed  by  the 
prosecution  as  to  its  reality,  the  judge  examined  the  gaoler  and  the 
medical  attendants  in  his  private  room,  and  the  evidence  being  conJUet» 
ing,  a  jury  was  impanelled  to  try  the  prisoner's  sanity,  and  the  pro- 
secution  adduced  conflicting  evidence,  upon  which  the  prisoner's  counsel 
addressed  the  jury,  who  found  that  the  prisoner  was  then  insane,  and 
thereupon  he  was  ordered  to  be  detained  in  custody  during  Her  Majesttfs 
pleasure,  and  the  younger  prisoner  was  liberated  upon  bail. 

DAVID  DAVIES,  the  elder,  and  David  Davies  the  younger, 
were  indicted  for  the  murder  of  Mary  Pardoe,  on  the  9th 
of  August,  at  Old  Swinford. 

The  elder  prisoner,  on  coming  to  the  bar,  conducted  himself  in  a 
strange  manner,  and,  on  being  called  on  to  plead,  at  first  remained 
silent,  but  on  the  question  being  repeated  to  him  through  the 
medium  of  the  governor  of  the  gaol,  he  said  in  a  hurried  voice,  *^  I 
have  not  killed  anybody ;  they  didn't  come  to  fight ;  I  was  to 
fight,  but  I  haven't  seen  them  yet."  The  younger  prisoner  pleaded 
"not  guilty." 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  B&matcr  at-Law. 
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AUen,  Serjt,  for  the  prosecution  (Powell  with  him),  said^  that        Reg. 
as  the  prisoner  must  be  presumed  to  be  capable  of  pleading,  a  plea      p^^^g^ 

must  be  entered  for  him  as  if  he  stood  wilfully  mute.     If  it  was        

alleged  that  the  prisoner  was  insane^  it  would  be  on  the  counsel  1853. 
for  the  prisoner  to  commence,  and  prove  the  affirmative  of  the  j^~t 
issue  that  he  is  not  capable  of  pleading.  ''*^*  ^' 

Huddlestouy  for  the  prisoner,  submitted  that  the  counsel  for  the 
prosecution  was  mistaKcn,  and  that  the  proper  course  would  be 
for  a  jury  to  be  sworn  to  try  whether  the  prisoner  was  or  was'not 
fit  to  take  his  trial.  The  statute  39  &  40  Geo.  3,  c.  94,  s.  2,  pro- 
vides, that  ^^  if  any  person  indicted  for  any  offence  be  insane,  and 
upon  arraignment  soall  be  found  so  to  be  by  a  jury  lawfully  im- 
panelled for  that  purpose,  so  that  such  person  cannot  be  tried  upon 
suoh  indictment,  or  ii  upon  the  trial  of  any  person  so  indicted,  he 
shall  appear  to  t]ie  jury  charged  with  such  indictment  to  be  insane, 
it  shall  be  lawful  to  the  court  before  whom  any  such  person  shall 
be  brought  to  be  arraigned  or  tried  as  aforesaid,  to  direct  such 
finding  to  be  recorded,  and  thereupon  to  order  such  person  to  be 
kept  in  strict  custody  till  his  Majesty's  pleasure  should  be  known." 
In  Reg.  v.  Goode  (7  A.  &  E.  536  cited  in  1  Bussell  on  Crimes,  by 
Greaves,  p.  16),  where  a  person  indicted  for  a  misdemeanor  in 
uttering  seditious  words,  upon  his  arraignment  showed  symptoms 
of  insanity,  it  was  held  that  the  jury  might  form  their  judgment 
upon  his  demeanour,  while  the  inquest  was  being  taken,  and  that  it 
was  unnecessary  to  cross-examine  the  witnesses,  as  that  would  be 
a  useless  prolongation  of  a  painful  proceeding.  Reg.  v.  Pritchard 
(7  C.  &  P.  303),  was  also  in  point.  There  the  jury  found  that  the 
prisoner,  who  was  deaf  and  dumb,  was  able  to  pl^,  and  they,  so 
found  from  the  prisoner's  conduct  in  the  dock,  for  on  the  indict^ 
ment  being  eiven  to  him,  he  read  it,  and  made  signs  that  he  was 
not  guilty ;  out  in  that  case  evidence  was  afterwwls  adduced  by 
the  prosecution  to  show  that  the  prisoner  was  insane,  and  the  jury 
so  found  The  question  to  be  decided  now  is  not  one  that  the 
prisoner,  or  his  friends,  would  come  prepared  to  answer.  It  is  not 
what  the  state  of  mind  of  the  prisoner  was  when  the  alleged 
offence  was  committed,  but  what  the  state  of  his  mind  is  now  ?  it 
is  whether  he  is  in  a  fit  state  to  plead  or  not  ? 

Williams,  J. — If  the  prosecution  does  not  bring  proof  of  his 
state  of  miud^  I  must  endeavour  to  ascertain  it  as  well  as  I  can  from 
the  officers  of  the  prison.  It  is  desirable  to  know  whether  the 
prisoner  is  insane,  or  only  feigning  insanity ;  and  whether,  sup- 
posing him  to  be  insane,  his  mental  disease  is  of  a  temporary  or 
-  permanent  character.  It  may  be  that  the  prisoner  was  sane  at 
the  time  when  the  offence  was  committed,  but  that  the  apprehen- 
sion of  being  brought  here  has  excited  a  temporary  paroxysm  of 
mental  derangement;  and  if  the  jury  were  impanelled  to  investi- 
gate his  state  of  mind,  the  result  of  their  inquiry  might  preclude 
the  necessity  of  any  further  proceedings.  I  think  the  most  desira- 
ble course  to  pursue  is,  that  the  gaoler  be  examined  in  my  private 
room,  and  medical  evidence  procured,  to  be  heard  out  of  court 
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rbo.  in  the  first  instance,  and  then  if  it  is  deemed  improper  to  put  the 

V-  prisoner  on  his  trial  now,  I  can  postpone  the  trial  until  the  next 

^^^'^"'  assizes,  which  will  afford  time  for  ascertidning  the  real  state  of  his 

1853.  mind. 

— 7  The  surgeon  of  the  gaol,  and  Dr.  Maiden,  a  physician,  were 

Intastity.  ^jjgjj  gg^^  f^^^  ^jjj  ^YiQ  judge  and  counsel  retired  to  the  judge's 

private  room. 

At  a  subsequent  period  of  the  day,  the  elder  prisoner  was  again 
placed  at  the  bar,  and  called  upon  to  plead.  Upon  his  standing 
mute,  the  learned  judge  directed  the  jury  to  be  sworn,  to  try 
the  state  of  his  mind.  The  jurors  then  in  the  box  were  accor- 
dingly sworn  to  try  whether  David  Davies  the  elder  was  then  of 
sound  mind,  and  fit  to  take  his  trial,  or  not. 

AlleUy  Serjt.,  addressed  the  jury  for  the  prosecution,  statino^  the 
issue  they  had  to  try,  and  then  proceeded  to  examine  medical  wit- 
nesses, and  oflScers  of  the  gaol.  Their  testimony  diffei*ed  ;  some 
thinking  that  the  prisoner  was  really  insane,  while  Dr.  Maiden 
believed  the  appearances  were  feigned. 

Huddleston  addressed  the  jury  tor  the  prisoner. 

Williams,  J.,  in  summing  up,  observed  that,  while  on  the  one 
hand  it  would  be  a  serious  thing  to  put  a  man  on  his  trial,  when 
incapable  of  properly  instructing  his  counsel  for  his  defence,  yet 
on  the  other  hand,  the  jury  should  carefully  guard  against  giving 
prisoners  the  opportunity,  by  simulating  madness,  to  pervert  the 
course  of  justice  even  for  a  single  day.  After  going  through  the 
evidence,  the  learned  judge  directed  the  jury  that,  as  it  would  not 
be  possible  to  prevent  their  founding  a  judgment  for  themselves 
upon  the  appearance  and  behaviour  of  the  prisoner,  neither  was  it 
unlawful  for  them  to  do  so,  but  the  contrary. 

The  jury  found  that  the  prisoner  was  then  insane,  and  he  was 
thereupon  ordered  to  be  detained  in  custody  during  Her  Majesty's 
pleasure. 

The  younger  prisoner,  upon  the  application  of  Rupert  Kettk,  his 
counsel,  was  discharged  upon  bail. 
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OXFORD  CIRCUIT. 

Stapfobdshibe  Spbing  Assizes,  1853. 

Stafford,  March  16. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Leigh  v.  Cole,  (a) 

Right  of  constables  to  search  and  handcuff  persons  in  custody  for  breaches 

of  the  peace. 

The  right  of  searching  persons  in  custody  must  depend  on  the  circumstances 
of  each  particular  case  ;  and  the  mere  fact  of  a  person  being  drunk  and 
disorderly  will  not  justify  a  police  officer  searching  hisp^son,  although 
the  officer  may  have  received  general  orders  to  search  all  persons  in 
custody ;  but  any  person,  whatever  may  be  the  nature  of  the  charge, 
may  so  conduct  himself  by  reason  of  violence  of  language  or  conduct, 
that  it  may  be  prudent  and  right  to  search  him,  -as  well  for  his  own 
protection  as  for  those  intrusted  with  the  duty. 

The  same  rule  applies  to  handcuffing  persons  in  custody,  and  the  right 
mttst  depend  on  the  circumstances  of  each  particular  case,  as,  for 
instance,  the  nature  of  the  charge,  and  the  conduct  and  temper  of  the 
person  in  custody.  There  cannot  be  any  general  rule  that  wiU  justify 
a  constabl^in  resorting  to  the  extreme  measure  of  handcuffing  a  person 
in  custody  for  a  misdemeanor  to  a  felon,  and  marching  them  through 
the  public  streets  from  the  police  station  to  the  magistrate's  office. 

^PHE  declaration  alleged  that  the  defendant,  on  the  dlst  of 
^  AugQst,  IS52,  assaulted  and  beat  the  plain  tiff,  and  did  thereby 
break  his  jawbone;  and  further,  that  the  defendant  unlawfully 
imprisoned  the  plaintiff,  and  forced  him  to  go  handcuffed  through 
the  streets  from  Hanlej  to  Shelton,  and  did  unlawfully  search  the 
plaintiff's  clothes. 

Heas. — First,  not  guilty  by  statute;  secondly,  that  no  sufficient 
notice  of  action  had  been  given. 

The  case  for  the  plaintiff,  a  sawyer,  at  Shelton^  was  that  he  was 

foing,  on  the  night  in  question,  from  the  Black  Horse  public- 
ouse  to  the  Fair  Head  beer-house,  when  he  was  met  by  the 
defendant,  who  was  the  superintendent  of  police  for  the  district. 
After  some  words  had  passed  between  them,  the  defendant  seized 

(a)  Beported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 

[Although  thU  is  a  ciyil  ease,  it  will  be  seen  that  it  is  a  case  of  yerj  great  importAOoe  with 
reference  to  the  administration  of  the  Criminal  Law.-^J.£.D.] 
TOL.  VI.  Z 


330  CRIMINAL    LAW   CASES. 

Leigh  v.CoLB.  the  plaintiff  by  the  collar  and  took  him  to  the  station-house.     By 

the  defendant's  direction^  a  police- constable  searched  him,  and  a 

If^*  tobacco-box  and  a  piece  of  paper,  all  that  he  had  with  him,  were 
Constable—  taken  from  him.  The  defendant  afterwards  laid  hands  on  him, 
PritoMT.  i)eat  him  violently,  and  gave  him  a  blow  which  broke  his  jaw-bone. 
The  plaintiff  was  locked  ap  in  the  cell  with  a  person  charged  with 
felony,  and  the  next  morning  was  taken,  handcuffed  to  uie  felon, 
before  the  magistrates,  and  fined  five  shillings  and  costs  for  being 
drunk. 

Keatinff,  Q.C.,  in  stating  the  case,  contended  that,  although  a 
man  might  be  apprehended  for  being  drunk,  a  police  officer  was 
not  entitled  to  search  him.  The  defendant  would  perhaps  say  he 
acted  under  orders ;  but  if  those  orders  were  illegal,  he  could  not 
protect  himself  on  that  ground.  He  submitted  that  the  search  <^ 
persons  when  taken  into  custody  could  not'  be  made  the  subject  of 
a  general  rule.  The  search  of  a  prisoner  must  depend  upon  the 
peculiar  circumstances  of  each  particular  case.  A  constable  was, 
doubtless,  empowered  to  do  everything  to  secure  the  object  to  be 
gained  in  taking  a  party  into  custody ;  he  was  entitled  to  do  every- 
thing reasonable  to  ensure  the  safe  custody  of  the  party ;  but  to 
say  that  a  constable  was  entitled  to  search  every  person  he  took 
into  custody,  was  a  thing  which  could  not  be  established  by  law ; 
indeed,  if  it  could,  then  many  parties  would  be  subjected  to  a  gross 
indignity. 

The  plaintiff  was  examined  with  other  witnesses  in  support  of  the 
above  case. 

Allen,  Seijt.,  in  addressing  the  jury  for  the  defendant,  said: — It 
was  the  duty  of  the  constable,  when  he  was  aware  that  a  person 
was  about  to  commit  or  had  committed  a  breach  of  the  peace,  to 
apprehend  him ;  and  having  done  so,  he  was  responsible  for  his 
safe  custody  until  he  was  taken  before  a  magistrate.  To  search  all 
persons  who  were  taken  into  custody  upon  any  charge,  whatever 
that  might  be,  was  unjustifiable ;  but  there  were  cases  in  which  it 
was  the  plain  duty  of  the  officer  to  search  the  persons  of  the  pri- 
soners, and  other  cases  in  which  the  duty  was  not  quite  so  plain, 
and  upon  which  the  officer  must  exercise  his  judgment.  Among 
the  class  of  cases  in  which  a  search  of  the  prisoners  should  be  made 
were  charges  of  violence  and  drunkenness,  and  in  cases  of  that 
description  the  officer  was  bound  to  take  care  that  a  prisoner  had 
nothing  upon  him  with  which  he  could  do  injury  either  to  himself 
or  anoSier,  while  for  a  time  he  was,  to  all  intents  and  purposes,  a 
madman. 

Witnesses  were  caUed  to  show  that  the  plaintiff  was  drunk  and 
used,  great  violence.  It  was  also  proved  that  it  was  the  usual 
practice  to  handcuff  prisoners  when  taken  from  the  station  to  the 
magistrate's  office. 

Williams,  J.,  in  summing  up,  said : — The  case  was  one  which 
required  careful  and  anxious  consideration  on  the  part  of  the  jury. 
On  one  hand,  it  is  clear  that  the  police  ought  to  be  fully  protected 
in  the  discharge  of  an  onerous,  arauous,  and  difficult  duty— a  duty 
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necessary  for  the  comfort  and  secnrity  of  the  community.     On  the  Leigh  ».  Cole. 
other  hand^  it  is  equally  incumbent  on  every  one  engaged  in '  the        jT77 

administration  of  justice,  to  take  care  that  the  powers  necessarily        ^' 

entrusted  to  the  police  are  not  made  an  instrument  of  oppression  Constable— 
or  of  tyranny  towards  even  the  meanest,  most  depraved,  and  basest  p^^omt. 
subjects  of  the  realm.  The  law  applicable  to  the  present  case  is 
that,  if  a  police  officer  saw  a  man  so  conducting  himself  that  the 
public  peace  was  broken,  or  likely  to  be  endangered  unless  that 
man  was  taken  into  custody,  the  police  officer  not  only  may,  but 
is  bound  to  take  him  into  custody,  and  take  proper  measures  to 
keep  him  till  such  time  that  he  is  taken  before  a  magistrate.  He 
mignt  take  all  proper  and  reasonable  means  for  apprehending, 
securing,  and  taking  before  a  magistrate;  atthe  same  time  he  must 
take  care  not  to  use  any  wanton  or  unnecessary  violence  in  taking 
these  means,  and  if  he  does  so,  then  he  is  answerable  in  an  action 
for  damages.  Applying  this  principle  to  the  present  action,  if  the 
plaintiff  is  to  be  believed,  it  is  clear  that  no  breach  of  the  peace 
was  to  be  apprehended,  and  there  were  no  grounds  for  his  being 
taken  into  custody;  but  if,  on  the  other  hand,  the  defendant's 
account  was  to  be  relied  on,  it  is  equally  clear  that  he  had  made 
out  that  it  was  his  duty  to  apprehend  the  plaintiff,  and  he  is  not 
liable  to  damages  unless  he  had  been  guilty  of  some  excess  In  the 
mode  in  which  he  had  performed  his  duty,  either  in  apprehending 
the  prisoner,  keening  him  while  in  custody,  or  taking  mm  before  a 
msjgistrate  for  the  purpose  of  being  made  amenable  to  the  law. 
With  reference  to  that  excess  there  have  been  three  points  dwelt 
on  by  the  plaintiff's  counsel,  namely,  the  searching,  the  handcuffing 
while  taking  him  to  the  magistrate,  and  putting  him  in  a  cell  with  a 
common  felon.  The  last  point  you  (the  jury)  will  dismiss  from 
your  minds  altogether,  as  the  plaintiff  swore  that  there  was  no  one 
in  the  cell  with  him,  and  therefore  he  could  not  have  suffered  any 
injury  in  that  respect.  The  other  points  involve  questions  of  law 
of  great  importance.  First,  with  respect  to  handcuffing,  the  law 
undoubtedly  is,  that  police  officers  are  not  only  justified,  but  they 
are  bound  to  take  all  reasonably  requisite  measures  for  preventing 
the  escape  of  those  persons  they  have  in  custody  for  the  purpose  of 
taking  them  before  the  magistrates ;  but  what  those  reasonable 
measures  are  must  depend  entirely  upon  circumstances,  upon  the 
temper  and  conduct  of  the  person  in  custody,  on  the  nature  of  the 
charge,  and  a  variety  of  other  circumstances  which  must  present 
themselves  to  the  mind  of  any  one.  As  to  supposing  that  there  is 
any  general  rule  that  every  one  conveyed  from  the  police  station 
to  the  magistrates'  court  is  to  be  handcuffed,  seems  to  me  to  be  an 
unjustifiable  view  of  the  law,  and  one  on  which  the  police  officers 
are  mistaken.  In  many  instances  a  man  may  be  conveyed  before 
the  magistrates  without  handcuffing  him,  and  taking  him  thus 
publicly  through  the  streets.  On  the  other  hand,  it  is  necessary  to 
take  proper  precautions  in  conveying  a  person  in  custody  to  be 
dealt  with  by  the  magistrates ;  and  you  must  say  whether,  looking 
at  all  the  circumstances  of  the  case,  the  dcfemHnt  used  unreason- 

z  2 
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Leigh  v.CoLB.  able  precautions  in  this  case,  or  used  unnecessary  measures  to 
■— -        secure  the  safe  custody  of  the  plaintiff.     With  respect  to  searching 

'       a  prisoner,  there  is  no  doubt  that  a  man  when  in  custody  may  so 

Corutdbl6-~  conduct  himself,  by  reason  of  violence  of  language  or  conduct,  that 
Prwmer,  ^  police  officer  may  reasonably  think  it  prudent  and  right  to  search 
him,  in  order  to  ascertain  whether  he  has  any  weapon  with  which 
he  might  do  mischief  to  the  person  or  commit  a  breach  of  the 
peace ;  but  at  the  same  time  it  is  quite  wrong  to  suppose  that  any 
general  rule  can  be  applied  to  such  a  case.  Even  when  a  man  is 
confined  for  being  drunk  and  disorderly,  it  is  not  correct  to  say- 
that  he  must  submit  to  the  degradation  of  being  searched,  as  the 
searching  of  such  a  person  must  depend  upon  all  the  circumstances 
of  the  case.  You  will  consider,  then,  whether  the  case  of  the 
plaintiff  is  one  in  which  a  search  should  have  been  made ;  and  if 
you  are  of  opinion  that  it  is  not  such  a  case,  then  you  will  say 
what  amount  of  damages  he  is  entitled  to ;  but  on  the  other  hand, 
if  you  think  the  search  was  properly  made,  and  the  defendant  was 
justified  in  making  it,  then  the  plaintiff  is  not  entitled  to  any 
damages  in  respect  of  that  part  of  the  case ;  and  you  will  adopt 
the  same  course  with  respect  to  the  handcuffing. 

After  reading  over  the  evidence  and  commenting  upon  it,  the 
learned  judge  said  in  conclusion : — If  you  believe  the  plaintiff  you 
will  give  him  substantial  damages,  as  the  case  presented  by  him  is 
of  an  aggravated  nature ;  but  if  you  believe  the  defendant,  and 
that  he  properly  took  the  plaintiff  into  custody,  then  you  will  have 
to  consider  whether  he  had,  in  the  exercise  or  his  dutj,  used  unne- 
cessary violence,  either  in  apprehending  him,  retaining  him  while 
in  custody,  or  in  taking  him  before  the  magistrate ;  and  if  you 
think  unnecessary  violence  was  used,  then  you  will  estimate  the 
damages. 

The  jury  (after  retiring)  found  a  verdict  for  the  defendant  At 
the  same  time  they  (through  the  foreman)  expressed  their  opinion 
that  it  was  improper  to  confine  a  man  charged  with  drunkenness 
in  the  same  cell  with  a  person  charged  with  felony ;  and  that  it 
was  also  improper  to  handcuff  him  to  another  prisoner  when  taking 
him  before  a  magistrate. 

Williams,  J.,  thereupon  reminded  the  jury  that  he  had  told 
them,  if  the  defendant  had  been  guilty  of  any  excess  of  duty,  they 
might  give  the  plaintiff  compensation  for  any  injury  he  had  received 
thereby. 

The  foreman  of  the  jury  said  they  had  considered  the  matter, 
and  they  only  expressed  their  opinion  with  reference  to  the  future. 

Verdict  for  the  defendant  accardznyfy.{a) 

Keating y  Q.C.,  and  Gray^  for  the  plaintiff. 
Allen^  Serjt.,  and  P.  M^Mahony  for  the  defendant. 

[(a)  No  attempt  wu  made  to  distorb  the  verdict.— J.  E.  D.] 
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OXFORD  CIRCUIT. 

Staffordshire  Spring  Assizes,  1853. 

Stafford,  March  17,  18,  and  20. 

(Before  Mr.  Justice  Talfourd.) 

Reg.  v.  Blackburn  and  others,  {a) 

Canfemons — Inducement — Printed  placard  offering  reward  and  promise 
df  pardon — Accessory  before  the  fact — Agreement  to  commit  murder 
— Legal  effect  of  statement — Evidence — Examination  on  the  voir  dire 
— Mode  of  determining  competency  of  vntness — Examination  of  witness 
— Form  of  question — Practice — Severance  on  trial — Gerteral  reply 
where  witness  called  by  one  of  several  prisoners. 

1.  Statements  made  by  a  prisoner  with  the  knowledge  of  a  reward  and 
pardon  to  any  but  the  actual  perpetrator  of  the  offence,  and  under 
circumstances  which  lead  to  the  belief  that  such  statements  were  made 
with  the  hope  of  receiving  the  reward,  and  being  allowed  to  give  evidence 
as  a  witness  on  the  part  of  the  Crown,  are  inadmissible. 

2.  A  printed  copy  of  a  reward  offered  for  such  private  information  and 
evidence  as  would  lead  to  the  detection  and  conviction  of  a  murderer  or 
murderers,  and  a  statement  that  the  Secretary  of  State  would  recommend 
the  grant  of  a  pardon  to  any  accomplice,  not  having  been  the  actual  per* 
petrator  of  the  murder,  who  should  give  such  evidence,  was  hung  up  in 
the  magistrate's  room  in  the  county  gaoL  A  prisoner,  who  could  read, 
made  a  statement  to  the  governor  of  the  gaol  in  this  room,  and  before 
that  statement  inquired  whether  he  could  give  evidence,  but  did  not  say 
that  he  made  the  statement  in  that  expectation,  or  in  the  hope  of  getting 
the  reward,  and  before  making  the  statement,  he  was  told  it  would  be 
used  against  him : 

Held,  that  suck  statement  was  inadmissible. 

3.  But  statements  made,  and  anonymous  letters  written  by  a  prisoner 
before  his  apprehension,  are  not  inadmissible  merely  on  the  ground  of 
the  prisoner's  knowledge  of  the  offer  of  the  reward  and  pardon,  or  by 
reason  of  his  having  been  employed  by  the  police  authorities  and  paid 
money  for  his  support,  under  the  belief  that  he  was  an  important 
witness  for  the  Crown, 

4.  A  statement  by  a  prisoner  that  A,  had  proposed  to  him  to  murder  B. 
on  the  following  night,  and  that  he  {the  prisoner)  agreed  to  go,  but  did 
not  do  so,  is  not  of  itself  evidence  that  the  prisoner  was  accessory  before 
the  fact  to  the  murder  of  B.  by  A,  on  that  night. 

(a)  Reported  by  J.  E.  Davis,  Ksq.,  Barrister- aU Law. 


334  CRIMINAL  LAW   CASES- 

5.  A  woman,  having  been  called  as  a  witness  against  A,,  was  examined 
on  the  voir  dire,  and  said  she  was  married  to  A, : 

Qtuere,  whether  it  was  competent  to  the  counsel  for  the  prosecution  to 
call  witnesses  to  show  that  she  had,  after  the  period  of  her  alleged  mar- 
riage, and  with  reference  to  the  present  charge,  stated  and  sworn  that 
she  was  not  Ah  wife, 

Queere,  also,  whether  the  question  of  coverture  is  one  to  be  decided  by 
the  judge  or  by  a  jury, 

6.  A  witness,  called  to  prove  that  he  had  seen  a  prisoner  at  a  particular 
spot  at  a  certain  time,  added  that  he  had  since  seen  a  number  of  men 
in  gaol,  and  had  pointed  out  one : 

Held,  that  the  following  was  a  proper  form  of  question  to  put  to  the 
witness — "  Who  did  you  point  him  out  a«  being  f* 

7.  Where  several  prisoners  are  jointly  indicted,  the  judge  will  not  allow 
a  separate  trial  on  the  ground  that  the  depositions  disclose  statements 
and  confessions  made  by  one  prisoner  implicating  another,  which  are 
calculated  to  prejudice  the  jury,  and  that  there  is  no  legal  evidence 
disclosed  agaiiist  the  other  prisoner, 

8.  Where  one  of  several  prisojiers  calls  witnesses  on  his  behalf,  the  Crown 
is  entitled  to  reply  generally  on  the  whole  case. 

HENRY  BLACKBURN,  Charles  Moore,  and  Edward  Walsh, 
were  indicted  for  the  wilful  murder  of  John  Blackburn,  on 
the  25th  of  October,  1852,  at  the  parish  of  Castle  Church. 

Huddlesion,  Davis,  and  Holly  for  the  prosecution. 

Allen,  Serjt.,  and  Scotland,  for  the  prisoner  Blackburn. 

Cook  Evans  for  Moore,  and 

Thomas,  Serjt.  (at  the  request  of  the  court)  for  Walsh. 

Allen,  Serjt.,  before  the  jury  were  sworn,  applied  that  the 
prisoners  might  be  allowed  to  sever  on  their  trials.  It  appeared 
from  the  depositions,  that  the  evidence  against  Blackburn  mainly 
rested  upon  statements  and  depositions  u^ade  by  the  prisoner 
Moore,  before  Moore  was  himself  in  custody  on  the  charge,  and 
as  those  statements,  although  not  evidence  against  Blackburn, 
would  be  read  to  the  jury,  they  were  calculated  to  prejudice  his 
client's  case.  He  admitted  that  he  could  not  find  any  precedent 
for  this  application. 

Talfodrd,  J.,  said,  he  had  no  opportunity  of  knowing  the 
nature  of  the  evidence  to  be  adduced  against  the  prisoner  Black- 
burn, but  if  there  was  nothing  besides  the  accusations  of  Moore,  it 
would  become  his  duty  to  withdraw  the  case  altogether  from  the 
jury  as  against  Blackburn.  The  case  must  proceed  in  the  ordinary 
way,  and  of  course  the  counsel  for  the  prosecution  would  inform 
the  jury  that  the  statements  of  a  prisoner  were  only  evidence 
against  himself.  Each  prisoner  had  of  course  a  right  to  challenge 
the  jurors  as  they  were  called. 

The  case  then  proceeded.  The  facts,  so  far  as  they  bear  upon 
the  points  of  law  raised  during  the  trial,  were  these : — 

The  deceased,  John  Blackburn,  who  was  a  farmer  living  at 
Ashflats,  and  his  wife  Jane  Blackburn,  were  found  murdered  in 
their  iiouse  on  the  morning  of  the  25th  of  October,  1852,  and  the 
house  set  on  fire.     The  prisoner,  Henry  Blackburn,  was  one  of 
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their  eons,  who  lived  at  WolTerhampton,  but  occasionally  worked        Beg. 
for  his  father.     Charles  Moore  was  an  Irish  labourer,  in  the  em-    ^^^^  ^ 
ployment  of  the  deceased,  but  living  in  the  town  of  Stafford,  where  j^j^  othebs. 

he  cohabited  with  Catherine,  the  daughter  of  the  prisoner  Walsh,       

also  an  Irish  labourer.  ]^ 

No  suspicion  fell  on  Moore  in  the  first  instance,  and  he  appeared    Evidence— 
before  the  magistrates  as  a  witness  against  Henry  Blackburn.  Confesnon— 

Mr.  Hatton,  the  chief  constable  of  the  county,  in  the  course  of  ^"^^"" 
his  examination  on  the  trial,  stated  the  following  facts: —  '^ 

Henry  Blackburn  was  taken  into  custody  on  Monday  night,  the 
25  th  October.  Before  the  12th  November,  I  had  receiv^  three 
anonymous  letters.  The  one  marked  No.  1,  I  received  on  the 
29th  October;  No.  2,  on  the  3rd  November;  No.  3,  on  the  8th 
of  that  month.  I  did  not  know  the  handwriting.  On  the  12th 
November  Moore  was  examined,  before  the  magistrates,  as  a  wit- 
ness against  Henry  Blackburn,  and  on  his  returning  through  the 
town,  I  said,  '^  I  am  not  satisfied,  Moore,  with  the  way  you  have 
given  your  evidence  to-day ;  it  did  not  support  the  statement  you 
made  to  me ;  you  must  either  have  peijui^  yourself,  or  deceived 
me."  He  replied,  ^*  the  magistrates  put  the  questions  so  quickly, 
that  they  did  not  give  me  time  to  answer.''  I  then  said,  ^'do  you 
mean  to  say  that  you  have  more  to  state  ?"  and  he  said  he  had,  and 
would  go  to  my  office  to  tell  me.  I  told  him  I  had  not  time  to 
attend  to  him  then  ;  he  must  put  it  on  paper,  and  bring  it  to  me 
the  next  morning.  He  said  he  had  no  paper,  and  I  directed  that 
he  should  have  paper,  pen,  and  ink  given  to  him.  On  the  next 
day  I  received  from  Anderson  this  paper  now  produced.  When  I 
received  the  paper,  I  sent  for  Moore,  and  he  was  brought  into  the 
ante-room  of  the  magistrates  at  the  gaol.  I  asked  him  if  that  was 
the  statement  he  had  written  for  me,  and  he  replied,  '^  yes."  I 
then  sud,  *^  I  now  arrest  vou  as  the  writer  of  several  anonymous 
letters,  showing  a  guilty  knowledge  of  the  murder  of  the  Black- 
bums."  He  tnen  said  that  he  had  written  the  letters  marked 
No.  1  and  2.     No.  3, 1  believe  to  be  in  his  handwriting. 

Htiddlestan  was  about  to  put  in  the  letters  for  the  purpose  of 
having  them  read,  when 

Cook  Evans  objected,  and,  by  permission  of  the  learned  Judge, 
put  some  questions  to  the  witness. 

In  answer  to  these  questions,  the  witness  said  a  large  reward  had 
been  offered  to  any  one  giving  private  information  of  the  murder, 
and  also  a  reward  and  free  pardon  by  Government  for  any  accom- 
plice not  the  actual  murderer.  I  gave  instructions  that  the  foUow- 
ug  handbill  should  be  circulated  : — 

<^  From  5L  to  lOOL  reward.  Whereas,  on  the  night  of  the  24th 
of  October  last,  John  and  Jane  Blackburn,  of  the  Ash  Flats,  in 
the  parish  of  Castle  Church,  in  the  county  of  Stafford,  were 
barbarously  murdered,  and  their  dwelling  afterwards  set  on  fire ; 
the  above  reward  will  be  paid  by  J.  H.  Hatton,  Esq.,  chief  con- 
stable of  Staffordshire,  for  such  private  information  and  evidence 
as  will  lead  to  the  detection  and  conviction  of  the  offender  or 
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Reg.        offenders :  and  a  further  reward  of  fifty  pounds  will  be  paid  by 

V.  the  Government  to  any  person  who  shall  give  such  information 

Jji^oTHww   *"^  evidence  as  shall  lead  to  the  conviction  of  the  offender  or 

'  offenders ;  and  the  Secretary  of  State  will  recommend  the  grant 

1853.        of  Her  Majesty's  gracious  pardon,  to  any  accomplice,  not  having 
Evideit~—     ^^^°  ^^^  actual  perpetrator  of  the  murder,  who  shall  give  such 
Cnn/etsfon-^   information  and  evidence  as  shall  lead  to  the  like  result. — J.  H- 
JndiicemefU—   Hattou,  Chief  Constable  of  Staffordshire." 
Practiee.  «  Stafford,  Nov.  4,  1852." 

Daniel  Bresnan  is  a  person  in  the  police  force,  and  I  was  in 
constant  communication  with  him.  I  desired  Bresnan  to  give 
Moore  at  the  rate  of  1«.  a  day  whilst  he  was  a  witness.  I  gave 
Moore  employment  myself  for  five  days,  as  he  stated  he  was  starving* 
The  first  interview  I  had  with  Moore  was  on  the  27th  October. 
The  ground  of  my  complaint  to  Moore  after  the  examination,  on 
the  12th  November,  was  because  he  had  partly  contradicted  his 
previous  statement  to  me.  I  have  told  Moore  repeatedly,  when  he 
was  treated  as  a  witness,  that  he  must  speak  the  truth,  but  1  never 
offered  any  inducement  to  him  to  make  any  statement.  The  hand- 
bill was  circulated  on  the  5th. 

Huddleston  proposed  that  the  letters  Nos.  1,  2,  and  3,  f-hould  be 
put  in  and  read  by  the  officer  of  the  court. 

Cook  Evans  submitted  that  they  were  not  receivable  as  evidence, 
because  they  were  not  voluntary  statements  made  by  the  prisoner^ 
but  extorted  from  him  in  the  hope  of  receiving  a  reward. 

Talfourd,  J. — How  can  that  be  with  reference  to  the  first,  which 
bears  date  October  28  ?  The  bill  announcing  a  reward  was  not 
published  before  November  4. 

Evans  submitted  that  the  directions  given  by  Mr.  Hat  ton  for 
the  prisoner  to  receive  a  shilling  a  day  for  giving  evidence  would 
render  that  letter  and  the  next  inadmissible ;  none  of  them  could 
be  received  as  voluntary  and  safe  confessions. 

His  Lordship  overruled  the  objection,  and  remarked  that  in 
BosweWs  case  (Carrington  &  Marsham,  384),  Mr.  Justice  Cresswell, 
and  Mr.  Justice  Patteson,  had  ruled  that  it  was  not  only  necessary 
to  prove  that  a  person  had  seen  a  handbill  offering  a  reward  an4  free 
pardon  to  any  person  concerned  except  the  uctu^  perpetrator  of  the 
crime,  but  that  he  also  made  the  confession  with  the  knowledge  of 
and  in  the  hope  of  receiving  the  reward  so  offered.  The  letters  and 
statements  were  not  confessions,  but  merely  statements  made  by 
Moore  to  shroud  himself  and  get  others  implicated.  He  was  of 
opinion  that  the  letters  were  admissible  as  part  of  the  case  for  the 
prosecution. 

[The  letters,  Nos.  1,  2,  and  3,  were  then  read.  No.  1  referred 
to  a  conversation  between  a  man  named  R.  Till  and  Thomas 
Blackburn,  in  which  the  writer  alleged  that  he  heard  one  say  to 
the  other  that  when  Henry  Blackburn  came  they  should  get 
the  money  which  they  had  been  promised ;  and  also  that  Till  had 
the  old  man's  boots  under  his  arm.  No.  2  was  to  the  effect  that 
it  was  Richard  Till,  a  navvy,  and  not  the  man  they  called  Rough 


Blackburn 
and  otrkr8. 
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Dick,  and  that  Till  had  been  trying  to  sell  the  boots,  saying  it  was        Rigo. 
all  he  had  got  out  of  4/.]  ^^    », 

Neither  of  these  letters  avowed  that  the  writer  had  anything  to 
do  with  the  murder.    £tut  the  third  letter,  dated  November  7, 
deposed  to  circumstances  which,  if  true,  showed  that  the  writer        i^^^. 
must  have  been  present.  ^^ 

Captain  Fulford,  the  governor  of  the  county  gaol,  from  notes   cmfetsUm— 
made  at  the  time,  deposed  to  a  statement  made  by  Moore  in  the  ^n^wstm^u^ 
magistrates'  room  in  the  gaol,  on  the  15th  of  November,  four  days      ^'««^*«- 
after  he  was  charged  with  the  murder. 

On  cross-exammation,  it  appeared  that  at  the  time  this  state* 
ment  was  made,  a  printed  copy  of  the  handbill  offering  a  reward 
and  pardon  was  hanging  up  in  the  room,  and  the  contents  were 
known  to  the  prisoner,  who  frequently,  both  before  and  after  this 
statement,  asked  the  witness  whether  he  thought  he  (the  prisoner) 
could  give  evidence,  but  he  never  said  that  he  made  the  statement 
in  that  expectation  or  in  hope  of  getting  the  reward,  and  the 
witness  on  this  and  all  other  occasions  told  the  prisoner  before  he 
said  anything,  that  his  statements  would  be  usea  against  him. 

Talfourd,  J.,  received  the  statement  in  evidence  at  the  time, 
but  on  coming  into  court  the  following  morning  to  proceed  with 
the  trial,  said,  that  since  the  rising  of  the  court  the  previous  day, 
he  had  consulted  Mr.  Justice  Williams,  as  to  the  admissibility  of 
Moore's  statements,  and  upon  mature  consideration  they  consi- 
dered that  all  the  statements  put  in  were  admissible,  with  the 
exception  of  that  made  to  Captain  Fulford.  As  it  appeared  that 
at  the  time  it  was  made,  the  handbill  offering  a  rewani  was  in  the 
ofBce,  and  that  the  prisoner  had  the  notion  that  he  would  be 
admitted  as  a  witness  for  the  Crown,  they  were  of  opinion,  on 
mature  consideration,  that  this  statement  was  inadmissible,  and  he 
should  therefore  expunge  it  from  his  notes. 

Catherine  Walsh,  with  whom  Moore  lived,  was  called  as  a  wit- 
ness. On  examination  on  the  voir  dire  by  Cook  Evans^  she  said 
she  was  the  prisoner  Moore's  wife,  and  had  been  married  to  him 
for  fourteen  months. 

On  examination  (also  on  the  voir  dire)  by  Hnddhstoriy  the  witness 
stated  that  she  never  told  the  magistrates,  or  coroner  on  the  in- 
quest, she  was  not  married  ;  that,  on  the  contrary,  she  had  told  the 
coroner  that  her  name  was  Moore.  She  also  affirmed  that  she  never 
told  Bresnan  or  Mr.  Hatton  that  she  was  unmarried.  She  further 
sfud  she  was  married  at  the  Protestant  Church  at  Drogheda,  four^ 
teen  months  before,  by  the  Rev.  Mr.  Rudd,  officiating  clergyman. 
She,  however,  admitted  telling  Mr.  Hatton  that  she  was  married  to 
Moore  in  Cumberland,  in  a  room,  at  a  time  when  she  was  lying  ill. 

Huddleston  then  proposed  to  call  witnesses  to  show  that  the 
witness  had  represented  herself  as  not  a  married  woman,  and  if  he 
succeeded  in  proving  that  fact,  he  should  submit  to  the  court  that 
she  was  admissible  for  examination.  He  called  the  attention  of 
the  court  to  the  circumstance  that  the  woman  had  made  her  mark 
to  the  depositions  by  the  name  of  **  Catherine  Walsh." 
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Bco.  Talfourd,  J*5  said  he  would  oonsolt  his  brother  Williams  on 

BukciLB        ^^^  point  of  the  admissibility  of  evidence,  to  show  that  the  witness 

AMD  OTHBBB.  ^^  mado  Statements  to  the  effect  that  she  was  not  married,  and 

—        he  accordii^ly  left  the  court  for  that  purpose.    On  his  return,  the 

^^^'       learned  judge  stated  that  he  and  his  learned  brother  both  agreed 

Evidenoe—    ^^^^  ^^^  witness  should  be  for  the  present  withdrawn,  and  in  the 

Con/eMion—   meanwhile,  they  would  consider  whether  the  evidence  was  admis- 

^"l^^oB^  sible.     There  was  another  question  to  be  ascertained,  namely, 

whether  the  disputed  fact  was  an  issue  to  be  tried  by  the  jury  or 

by  the  judge. 

Huddleston  said  he  and  his  learned  friends,  considering  that  even 
if  the  woman  was  examined,  they  could  not  rely  on  her  testimony, 
preferred  to  withdraw  her  aJ together. 

In  the  course  of  the  trial,  William  Matthew  Bichards  was  called 
to  identify  the  prisoner  Blackburn  as  the  person  he  had  seen  at  a 
particular  spot  on  the  morning  after  the  murder.  It  appeared  that 
the  witness  had  been  taken  to  the  countv  prison,  and  ten  men 
were  shown  to  him.  He  stated  that  he  had  pointed  out  one  of 
those  ten  men,  and  Davis  then  put  this  question  to  him  in  exami- 
nation-in-chief: '*  Who  did  you  point  out  that  one  man  as  being?" 

Allen^  Serjt.,  objected  to  the  form  of  the  question  as  leadmg 
the  mind  of  the  witness.  The  witness  had  only  previously  said 
that  he  pointed  out  a  particular  man;  but  this  question  assumed 
that  he  had  pointed  him  out  as  being  some  particular  person  whom 
the  witness  had  seen  elsewhere. 

On  the  question  being  insisted  on, 

Talfoubd,  J.,  said  he  thought  the  question  was  not  objection- 
able in  form.  On  the  contrary,  it  appeared  to  him  to  be  the  only 
proper  way  of  eliciting  the  fact  It  avoided  the  common  objection 
to  questions  put  under  these  circumstances,  for  it  did  not  lead  the 
witness  to  identify  the  person  he  says  he  pointed  out  with  the 
person  seen  elsewhere. 

The  witness  then,  in  answer  to  the  question,  said  he  pointed  out 
the  one  man  as  being  the  person  he  had  seen  at  the  spot  previously 
described,  and  that  the  man  he  pointed  out  was  the  prisoner, 
Henry  Blackburn. 

Among  the  evidence  adduced  against  the  prisoner  Walsh,  was 
the  following  statement,  made  to  Mr.  EUitton :  ^'  Moore  said  to  me 
on  the  Saturaay  before  the  murder,  ^  If  you  will  come  with  me  to- 
night, we  shall  get  what  will  put  us  comfortably  over  the  winter; 
the  Blackbums  were  very  old  people,  had  no  servants,  and  Henry 
had  left  for  Wolverhampton  that  day,  and  could  not  be  back  uU 
Monday ;  that  they  would  be  sure  to  get  eight  or  nine  sovereigns, 
the  price  of  a  cart  he  was  about  to  buy ;  and,  at  all  events,  they 
would  get  some  money,  and  if  all  failed,  they  could  get  a  bit  of 
bacon,  and  have  a  fry  in  the  pan,  for  they  had  killed  a  pig  on  the 
Monday  before.'  Moore's  wife  remarked  ^  Charley,  the  old  cove 
will  ken  your  voice ;  Saturday  night  is  a  bad  night  to  do  it ;  the 
people  will  be  all  about  on  Sunday,  and  you  will  be  sure  to  be  found 
out ;'  on  which  Moore  said,  holding  up  a  knife,  ^  This  will  stop  her 
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from  telling  tales.'    I  then  said,  *  If  that  is  the  case  they  can  prove        bbg. 
nothing.'    The  knife  handle  was  about  fourteen  inches  long;  v. 

Charley  Moore  made  it  from  the  handle  of  a  hatchet    We  apreed   Blackburn 
to  go ;  I  was  to  call  Moore,  but  I  did  not  do  so  until  near  dayught,  ^^  othrbs. 
when  Moore  came  down  and  said  it  was  too  late  to  go,  and  that  it        1853. 
was  perhaps  all  the  better,  for  that  night  would  do  as  welL     I    ^JZIL 
agreed  to  that,  and  Moore  than  gave  me  my  things,  and  I  took  them   confession— 
to  Kirwan's.     I  was  to  return,  but  I  did  not  do  so ;  I  went  to  bed  induoemmir— 
with  my  wife,  got  up  on  Monday  morning,  and  went  to  Stone  col-     Practice. 
lecting  rags  and  bones ;  I  returned  in  the  afternoon,  and  sold  what 
I  had  collected  to  Massey,  of  Foregate- street. 

Witnesses  were  called  on  behalf  of  Henry  Blackburn  to  prove  an 
idibu     No  witnesses  were  called  for  the  other  prisoners. 

Huddkston^  on  behalf  of  the  Crown,  said  that,  although  he 
claimed  the  right  of  a  general  reply  on  the  whole  case  as  affecting 
all  the  prisoners,  he  should  not  exercise  that  right  with  respect  to 
Moore  and  Walsh,  but  should  confine  his  observations  to  the  case 
against  Blackburn. 

Talfoubd,  J.,  said  that  he  had  considered  the  question,  think- 
ing it  might  arise,  and  that  he  and  his  brother  Williams  thought 
that  if  it  had  been  insisted  on,  the  Crown  had  the  right  to  reply 
generally  on  the  whole  case.  At  the  same  time,  he  thought  the 
discretion  exercised  by  the  counsel  for  the  Crown  on  this  occasion 
was  extremely  proper. 

In  summing  up  the  evidence  on  the  third  day  of  the  trial,  the 
learned  judge,  after  reading  the  statement  of  Walsh  to  the  jury, 
said  that  by  that  statement  the  prisoner  clearly  showed  that  he 
agreed  to  become  an  agent  in  the  murder ;  but  if  no  fact  beyond 
or  inconsistent  with  that  statement  was  established  on  the  trial,  he 
must  tell  them  that  there  was  no  case  against  the  prisoner  Walsh. 

Huddleston  begged  to  submit  to  the  learned  judge  that  the  state- 
ment of  the  prisoner,  that  he  agreed  to  go  with  Moore  to  commit 
the  murder,  was  evidence  of  his  being,  on  his  own  confession,  an 
accessory  before  the  fact. 

Talfoubd,  J.,  said,  I  do  not  think  that  Walsh's  statement  can 
be  considered  in  that  light.  By  his  own  confession  he  became  a 
party  to  a  wicked  bargain  to  commit  the  deed ;  but,  as  it  turned 
out,  the  ^reement  as  first  made  between  them  proved  abortive, 
and,  although  the  prisoner  said  he  agreed  to  go  on  the  following 
night,  he  affirmed  that  he  did  not,  and  he  might  have  repented  in 
the  mean  time.  I  do  not  think  the  prisoner's  statement  renders 
him  an  accessory  before  the  fact,  to  oecome  which  he  must  have 
aided  and  assisted  in  the  guilty  scheme.  But  of  course  my  opinion 
does  not  affect  the  question  whether  the  prisoner's  assurance  that 
he  did  not  go,  is  capable  of  belief. 

The  jury  acquitted  Blackburn,  and  found  Moore  and  Walsh 
guilty,  but  recommended  the  latter  to  mercy. 

Moore  was  executed,  and  Walsh's  punishment  was  commuted 
to  transportation  for  life. 
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OXFORD  CIRCUIT. 

Monmouthshire  Spring  Assizes,  1853. 

Monmouth^  March  30. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Reg.  v.  Murphy,  (a) 

Stealing  in  a  dwelling-house — Menaces  and  threats — Statute  7  ffill.  4 
4'  1  VicL  c,  86,  s.  6. 

In  order  to  constitute  the  offence  under  the  stat.  7  fFilL  4^1  VicL  c.  86, 
of  stealing  in  a  dwelling-housCy  and  by  menaces  and  threats  putting 
persons  being  therein  in  bodily  fear,  it  is  not  necessary  that  all  the 
persons  engaged  in  the  crime  should  be  actually  in  the  house  ;  and  if 
one  remains  outside,  he  may  be  equally  guilty  of  using  menaces  and 
threats,  if  there  was  a  common  purpose  to  inspire  terror,  A  threat  to 
a  person  outside  the  house  is  not  within  the  words  of  the  statute,  but  it 
is  a  circumstance  from  which  the  jury  may  infer  the  line  of  conduct 
inside  the  house. 

The  act  of  placing  persons  with  their  faces  against  a  wall,  and  desiring 
them  not  to  looh  round,  without  the  use  of  any  actual  violence,  is  em- 
dence  of  an  intention  to  obtain  money  by  threats^  and  the  bodily  fear 
may  be  inferred,  although  the  persons  so  treated  may  deny  t/iat  such 
acts  caused  alarm  or  fear, 

DENNIS  HIGGINS  and  Thomas  Murphy  were  indicted  for 
stealing  on  the  27th  of  October,  1852,  in  the  dwelling-house  of 
George  Window,  t  wo  pistols  and  a  watch,  his  property,  and  by  menaces 
and  threats  putting  James  Lewellyn  and  John  Evans,  clerk^  then 
being  in  the  said  dwelling-house,  in  bodily  fear.  In  a  second  count 
the  prisoners  were  charged  with  stealing  in  a  dwelling-house  to 
the  value  of  five  pounds. 

Huddleston  for  the  prosecution. 

W,  H,  Cooke  for  Murphy.     Higgins  pleaded  guilty. 

The  evidence  showed  that  on  the  day  of  the  robbery  the  prisoner 
Higgins  and  a  man  named  Arnold,  who  had  been  convicted  and 
transported  for  another  burglary,  called  at  the  prosecutor's  house 
beggmg,  and  made  inquiries  of  James  Llewellyn,  a  servant  boy 

(a)  Reported  by  J.  £.  Davis,  Esq^  Barrinter-at-lAW. 
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about  fourteen  years  of  age,  respecting  the  house  and  the  family.        Bxo. 
Between  six  and  seven  o'clock  in  the  evening  these  men,  with  four     ^  ^^^^^ 

others,  came  to  the  house,  some  of  them  having  their  faces       

blackened,  and  others  having  crape  over  their  faces.     Higgins  and        1853. 

the  four  other  men  went  into  the  house,  and  ordered  the  servant  g.^^"- 

boy  and  the  servant  maid  to  sit  to  the  wall  with  their  backs  to  di^S!ghott»e. 

them,  and  on  no  account  to  look  round.     A  lady,  who  was  staving 

in  the  house,  seeing  strange  men  in  the  place,  ran  out  the  bacK 

way,  and  proceeded  to  the  rectory,  about  a  couple  of  hundred 

yards  off,  and  gave  the  alarm.  The  Bev.  John  Evans,  a  gentleman 

about  fifty  years  of  age,  ran  at  once  to  the  rescue,  and  when  he  got 

to  an  outer  wicket-gate  suddenly  found  himself  caught  up  by  both 

shoulders  bv  a  man,  who,  saying  to  him,  ^*  You  are  the  very  man 

we  want,**  forced  him  gently  forward,  without  hurting  or  trying  to 

hurt  him,  to  the  front  door,  where  he  was  received  by  a  man  with 

crape  over  his  face  and  a  pistol  in  his  hand,  and  who  made  him  sit 

down  in  the  hall  with  his  face  to  the  wall,  and  ordered  him  to 

make  no  noise.     There  he  found  by  his  side  two  or  three  more  of 

his  neighbours,  who,  on  coming  to  the  rescue,  had  been  caught  and 

treated  in  the  same  way.     In  the  meantime  some  of  the  other 

robbers  ransacked  the  house,  and,  when  that  was  done,  Mr.  Evans 

was  taken  out  of  the  house  into  the  dairy,  and  three  men  with 

pistols  in  their  hands,  taking  him  for  the  master  of  the  house, 

required  him  to  tell  where  the  money  was.     He  said  he  was  a 

stranger  to  the  house,  and  was  never  in  that  place  before.     One  of 

them  proceeded  to  search  his  pockets,  but  another  said,  ^'  Blow 

out  his  brains,  and  do  not  waste  time."    He  was  a  little  frightened 

at  this,  and  at  seeing  three  pistols.     His  pockets  were  searched, 

and  20/.  taken  from  him.     One  of  them  then  pulled  his  watch  out 

of  his  pocket,  and  he  said,  "Do  not  take  that— it  will  not  do  you 

much  good ;  it  is  an  old  piece."    On  which  the  searcher,  looking 

at  it,  said,  ^^  Yes,  an  old  family  piece ;  you  may  keep  it."    Soon 

afterwards  a  signal  was  given,  and  they  ran  away  from  the  house, 

two  towards  Hereford,  and  four  towards  PontypooL     On  the  5th 

of  November  Murphy  and  Higgins  were  met  on  the  road  about 

seven  miles  from  Hereford,  by  a  constable  who  arrested  Murphy, 

and  found  in  a  bundle  on  his  back  two  pistols,  one  of  which  had 

been  stolen  from  Mr.  Window's.     On  Murphy  was  found  only 

one  shilling  in  money,  and  he  stated  that  he  did  not  know  the 

bundle  contained  the  pistols,  or  he  should  not  have  carried  it. 

Higgins  had  four  sovereigns.     They  both  at  once  confessed  what 

they  had  done.     Murphy  repeatedly  admitted  that  he  was  at  the 

robbery.     He  said  that  they  all  agreed  not  to  do  any  violence  to 

any  one,  and  that  he  said,  if  they  should  hurt  any  one  he  would 

leave  them,  and  that  he  merely  met  the  parties  outside  and  handed 

them  to  the  front  door ;  that  ne  was  not  aware  they  robbed  the 

parson,  and  he  did  not  get  a  penny  of  the  money. 

There  was  not  any  evidence  to  show  that  Murphy  was  the  man 
who  held  the  pistol  when  Mr.  Evans  was  placed  against  the  wall, 
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Reg.       or  one  of   the  three  who  demanded  where  the    money    was. 
^  ^'  Llewellyn,  the  servant  said,  on  cross-examination,  that  he  was  not 

'     frightened  or  alarmed  at  being  placed  against  the  wall. 

1853.  Cooke,  in  addressing  the  jury  for  Mnrphy,  said,  that  it  would  be 

Stdo^m  a  ^^^  tl^em,  under  the  direction  of  the  learned  judge,  to  say  what 
dweUitig'Zuse.  offencc  the  prisoner  was  guilty  of.  He  should  not  contend  that 
the  prisoner  was  not  guilty  of  the  crime  of  stealing  in  a  dwelling- 
house,  but  here  the  prisoner  was  indicted  on  the  charge  of  putting 
James  Llewellyn  and  the  Rev.  John  Evans  in  bodily  fear,  not  by 
violence,  but  by  menaces  or  threats.  The  words  of  the  8tatute(^) 
apply  to  any  person  who  ^^  shall  steal  any  property  in  any  dwelling- 
house,  and  shall  by  any  menace  or  threat  put  any  one  being  therein 
in  bodily  fear."  Words  or  gestures  must  be  used :  merely  causing 
the  sensation  of  fear  was  not  sufScient.  No  doubt  that  the  pre- 
sentation of  three  pistols  at  his  head,  with  a  threat  to  blow  his 
brains  out,  was  sufficient  if  it  had  been  done  by  the  prisoner,  and 
within  the  house. 

Williams,  J. — The  punishment  is  the  same  for  both  offences 
charged  in  this  indictment,  but  I  shall  take  the  opinion  of  the 
jury  on  each  of  the  two  counts. 

Cooke. — All  I  contend  is,  that  the  jury  should  acquit  the  prisoner 
of  the  charge  involving  menaces  and  threats. 

Williams,  J.  in  summing  up,  said: — The  prisoner  Muiphy 
is  indicted  with  Higgins,  who  had  pleaded  guilty,  in  the  first  place 
for  stealing  property  in  a  dwelling-house,  and  by  menaces  and 
threats  putting  James  Llewellyn  and  the  Rev.  John  Evans  in 
bodily  i^ar,  and  secondly,  with  stealing  property  in  a  dwelling- 
house  to  the  amount  of  five  pounds.  Ko  one  could  doubt  from 
the  evidence  that  some  persons  entered  the  house  and  used  menaces 
and  threats,  putting  any  person  being  in  that  house  in  bodily  fear. 
The  question  is,  whether  the  prisoner  took  such  a  part  as  to  be 
responsible  for  the  acts  of  the  others  ?  If  you  think  he  was  one 
of  the  party  who  went  to  rob,  and  was  there  standing  at  the  door 
to  render  assistance,  then  he  is  responsible  for  the  robbery  equally 
with  the  persons  actually  taking  the  money ;  so  if  their  common 
purpose  was  by  their  conduct  to  inspire  terror,  then  the  prisoner 
is  responsible  for  the  acts  of  the  others.  If  you  think  there  was 
a  common  purpose  to  rob  you  will  say  so,  and  if  you  think  there 
was  a  common  purpose  to  use  threats  you  will  say  so.  As  to  the 
first  question,  to  which  the  second  count  of  the  indictment  applied, 
there  cannot  be  anv  doubt  if  you  believe  the  evidence.  Tnen  as 
to  the  first  count,  the  prisoner's  own  statement  put  it  beyond  a 
doubt  that  the  plan  was  to  put  the  persons'  faces  to  the  wall.  You 
will  say  whether  that  is  not  an  mtention  to  obtain  money  by 
threats.  Then  comes  the  question  whether  the  witnesses  were 
not  put  in  bodily  fear.  The  threat  to  blow  out  Mr.  Evans's  brains 
was  done  outside  the  house.  That  alone  is  not  sufficient  within 
the  words  of  the  statute,  but  it  is  a  circumstance  from  which  you 

(6)  Sut  7  Will.  4  &  I  Vict.  c.  86,  s.  5 . 
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may  infer  the  line  of  conduct  inside  the  house.      You  cannot  B>o. 

doubt  that  such  conduct  and  the  use  of  such  language  must  inspire  ^^^^ 

fear,  however  unwilling  witnesses  might  be  to  admit  they  were  * 

terrified.  isss. 

Verdict,  ffuilty  on  the  second  count,  suidingima 

not  guilty  on  the  first  count.  dweUin^f-houte. 


OXFORD  CIRCUIT. 

MoNMOUTHSHiBE  Spbing  Assizes,  1853. 

Monmouth,  March  31. 

(Before  Mr.  Justice  Vaughan  Williams.) 

Req.  v.  Williams  and  othebs.  (a) 

Evidence — Putting  deposition  in  hands  of  witness  to  refresh  his  memory. 

Where  a  witness  for  the  prosecution  gives  a  different  anstoer  on  examtna* 
iion-in'chief  to  that  which  was  expected,  his  deposition  before  the  coroner 
or  justices,  as  the  case  mag  be,  mag  be  put  in  his  hands  for  the  purpose 
of  refreshing  his  memory,  and  the  question  then  put  to  him. 

If  the  witness  persists  in  giving  the  same  answer  after  his  memory  has 
been  so  refreshed,  the  question  may  be  repeated  to  him  from  the  deposit 
Hans,  in  a  leading  form, 

GEORGE  WILLIAMS  and  two  other  person^  were  indicted 
for  the  manslaughter  of  Edward  Gwilliin.  The  death'of  the 
deceased  was  the  result  of  a  public-house  <]^uarreL  One  of  the 
witnesses  for  the  prosecution  having  replied  m  the  negative  to  a 
question,  whether  he  saw  anything  done  to  the  deceased  after  he 
was  on  the  ground  ? — 

Huddleston,  for  the  prosecution,  proposed  to  put  the  deposition 
of  this  witness  on  the  coroner's  inquest  into  his  hands. 
Skinner,  on  behalf  of  one  of  the  prisoners,  objected. 

(a)  Reported  by  J.  E.  Davib,  Eaq.,  Barriiter-«t-Law. 
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Bbo. 

V, 
WlLUABCS. 

1858. 

Evidence— 
Depontion, 


Williams,  J. — This  very  point  was  raised  before  me  on  the 
Welsh  Circuit,  where  a  witness  gave  evidence  different  to  what 
was  expected.  I  thought  it  a  point  of  some  difficulty,  but  I  admitted 
it  to  be  done  on  the  ground  of  refreshing  the  memory  of  the  wit- 
ness; and  the  Court  of  Queen's  Bench  afterwards  held  that  I  was 
right 

The  deposition  was  then  put  in  the  hands  of  the  witness, 
who  looked  at  it,  and  the  same  question  being  repeated,  he 
still  answered,  '*  I  did  not." 

Williams,  J. — You  cannot  get  any  further, 

Huddleston  then  took  the  deposition  and  put  a  question  to  the 
witness  in  a  leading  form  from  it. 

Skinner  objected,  but  the  objection  was  overruled, 

Williams,  J.,  observing  that,  after  refreshing  the  witness's 
memory  and  failing,  there  is  no  objection  to  putting  questions  in 
the  form  proposed. 

This  question  was  then  put  to  the  witness :  "  After  the  deceased 
fell,  did  you  see  persons  kicking  and  beating  him?"  Witness,  '*  I 
did  not.*^ 

Williams,  J.,  subsequently  referred  to  Bussell  on  Crimes,  by 
Greaves,  vol.  ii.,  p.  897,  observing  that  what  he  had  now  decided 
was  not  new  law. 

The  prisoners  were  acquitted. 
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ixtlurdi. 

QUEEN'S  BENCH  CHAMBER. 

(Before  P£BBIK  and  Moobe^  JJ.) 

OcUAer  29,  1853. 

Reg.  at  the  Prosecution  of  Cannock  &  Co.  v.  CANTW£LL.(a) 

Certiorari  to  remove  indictmetU — Private  prosecutor —  When  issued  on 
application  of -^Discretion  of  judge  in  vacation  to  refuse  fiat — Public 
prejudice  excited  by  newspaper  articles.  Newspaper  paragraphs^ 
speahing  of  the  respectability  and  high  character  of  a  traverser^  and 
expressing  a  confidetice  in  the  innocence  of  the  accused^  and  requesting 
their  readers  to  forbear  judging  of  the  case  until  after  the  trialy  are 
not  sufficient  grounds  for  removing  an  indictment  in  order  to  obtain  a 
special  jury^  or  saying  that  common  jurors  are  unduly  prejudiced 
against  the  prosecution. 

The  practice,  in  Ireland^  as  to  issuing  the  writ  of  certiorari  to  remove 
indictments  not  prosecuted  by  the  Attorney- General,  is  similar  to  that 
provided  by  the  5^6  Witt.  4,  c.  33  (English),  viz,,  that  a  private 
prosecutor,  in  order  to  obtain  the  writ,  must  apply  to  the  court  in  term 
time,  and  to  a  judge  thereof  in  vacation,  for  his  fiat. 

Such  a  rule  in  Ireland,  and,  semble,  the  English  act,  implies  a  discretion 
in  the  judge  to  whom  the  application  is  made  to  grant  or  refuse  his 
fiat,  and  does  not  require  such  judge  to  make  the  order  as  of  course. 

The  Court  or  a  judge  in  vacation,  even  if  a  case  be  made  by  prose- 
cutorfor  granting  the  order,  will  refuse  a  fiat  if  such  case  be  dUsplaced, 
or  it  is  shown  that  the  rule  would  be  productive  of  hardship  and 
injustice  to  the  traverser. 

TT7HITESIDE,  Q.C.,  moved  that  a  writ  of  certiorari  do  issue  to 
T  V  remove  the  indictment  in  this  case  into  the  Queen^s  Bench. 
A  member  of  the  firm  prosecuting,  stated  in  his  affidavit  that  a  bill 
of  indictment  had  been  found  against  the  traverser  for  stealing  a  piece 
of  ribbon  in  the  shop  of  the  prosecutors ;  that,  in  consequence  of  the 
various  publications  which  had  appeared  in  several  Dublin  news- 
papers, as  deponent  believed,  and  particularly  an  article  which  ap- 
peared in  the  Freemaris  Journal^  a  paper  in  extensive  circulation,  and 
read  in  the  city,  to  which  he  referred,  and  from  the  feeling  excited  in 
the  mind  of  the  class  of  persons  summoned  asjurors  in  the  Commission 
Court,  he  believed  a  fair  trial  could  not  be  had  before  the  jury  impan- 
nelled  for  the  present  commission,  a  copy  of  the  panel  whereof  had 
been  procured  oy  the  traverser's  attornev,  as  he  was  informed  and 
believed ;  that  for  the  ends  of  justice  he  believed  it  would  be  neces- 
sary that  the  case  should  be  tried  in  the  Queen's  Bench,  where  a 
jury  could  be  had  composed  of  persons  of  intelligence,  and  unlikely 
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to  be  influenced  by  any  prejudice ;  and  that  the  application  was 
not  made  for  the  purpose  of  delay.  The  following  is  the  article 
referred  to :  '^  Exercising  a  discretion  which  all  right-minded  people 
will  appreciate,  we  omitted  from  our  police  reports  the  charge 
recently  made  against  one  of  the  most  respectable  and  highly- 
esteemed  ladies  in  Dublin.  We  did  so,  not  because  of  the  respec- 
tability of  the  lady  and  her  connexions^  but  because  the  testimony 
on  which  she  was  accused  seemed  to  us  to  be  just  of  that  character 
which  called  for  a  wise  exercise  of  discretion,  and  suggested  the 
propriety  of  not  parading  any  lady's  name  before  the  public  on  a 
vrimd  facie  case  in  connexion  with  so  berious  a  charge,  and  so 
imperfectly  sustained,  until  she  should,  at  least,  have  the  opportunity 
of  making  her  defence.  The  time  approaches  when  this  lady  wiU 
have  to  make  her  defence,  and  by  remting  the  accusation  sustain 
her  high  character  and  return  to  her  home  spotless  as  when  she 
left  it  on  the  morning  of  her  arrest.  The  circumstances  under 
which  she  was  arrested  were  peculiar — in  an  open  shop,  no  friend 
near,  surrounded  by  strangers — and  her  legal  fnends  are,  therefore, 
compelled  to  appeal  to  the  sense  of  justice  of  those  ladies  who  were 
present.  Strangers  though  they  be  to  the  lady  who  claims  their 
sympathies^  we  doubt  not  they  will  at  once  and  cheerfully  come 
forward  to  give  her,  to  give  the  law^  to  give  the  cause  of  justice  the 
benefit  of  their  evidence,  whatever  that  may  be.  The  appeal  of 
Miss  Cantwell's  solicitors  appears  in  another  column.  We  fed 
confident  no  lady — no  woman  with  a  woman's  feelings— can  hesitate 
to  respond." 

Ferbin,  J. — Do  you  state  anywhere  that  material  important 
questions  of  law  will  be  likely  to  arise  in  the  case. 

Whiteside,  Q.C. — No,  We  do  not  rest  our  application  on  that 
ground.  We  are  entitled  to  have  this  writ  issued,  as  of  course,  on 
behalf  of  the  prosecution,  and  it  was  only  for  greater  caution  that 
we  served  notice  of  this  application.  In  any  case,  if  there  is  a  fear 
that  we  cannot  have  an  unprejudiced  jury,  we  should  get  our 
order.  A  suggestion  that  the  jury  may  be  prejudiced  is  sufficient 
ground  for  granting  the  writ.  In  R.  v.  Lewis  (4  Burr.  24/56),  which 
was  an  application  that  a  procedendo  be  directed  to  the  magistrates 
of  Glamorgan,  in  Wales,  on  an  indictment  removed  by  certiorari; 
from  thence  into  the  Court  of  Queen's  Bench,  Lord  Mansfield, 
in  giving  judgment,  discharging  the  rule  nisi  for  the  pro- 
cedendo, says,  "  That  when  the  Crown  really  prosecutes,  and  not 
a  private  individual,  it  is  a  matter  of  right  for  the  Attorney- 
General  to  obtain  this  writ  on  the  part  of  either  the  prosecutor  or 
defendant.  But  when  the  matter  is  really  prosecuted  only  by  a 
private  person  (which  private  person  is  under  the  control  of  the 
Attorney-General,  who  may  stop  the  prosecution),  there  is  a  dis- 
tinction. In  the  case  of  an  application  on  the  part  of  the  prosecutor 
for  a  certiorari^  it  goes  of  course ;  in  cases  of  application  by  the 
defendant,  there  must  be  a  special  ground  laid,  in  order  to  remove 
it  from  Wales  or  from  any  jurisdiction  whatever,  and  this  certiorari 
is  moved  for  by  the  prosecutor.     What  ground  is  shown  *  why  he 
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should  not  have  it?'  None.  Here  are  eight  or  nine  defendants 
concerned  in  a  question  about  repairing  a  highway  raiione  tetiura. 
I  do  not  know  how  many  cousins  these  eight  or  nine  defendants 
may  have  at  the  quarter  sessions  at  Wale^**  In  the  same  case, 
Mr.  Justice  Ash  ton  says:  *^  The  true  distinction  is  that,  when  the 
prosecutor  moves  for  it,  it  goes  of  course  ;  but  the  defendant  must 
shew  a  special  ground  to  obtain  it,  or  to  remove  the  record  back 
again  by  proc^endo.*'  In  Bex  v.  Cawk  (2  Burr.  862),  Lord  Mans- 
field says:  "  A  doubt  whether  a  fair,  impartial,  or  satisfactory  trial 
can  be  had  there,  is  a  reason  for  removal  from  the  highest  court.  A 
certiorari  is  granted,  of  course,  on  the  application  of  the  Crown, 
but  not  so  when  a  defendant  applies ;  but  he  must  lay  some  ground 
for  it  before  the  court,  supported  by  aflBdavit :  (R.  v.  JSatoUy  2  T.R. 
89  ;  B.  V.  BaUamSy  1  East,  304.)  In  Beg.  v.  Leoer  (1  WilL  WolL 
&  Hodg.  35),  an  indictment  found  at  the  assizes  was  allowed  to 
be  removed  by  certiorari,  when  it  appeared  that  paragraphs  had 
appeared  in  the  newspapers  which  were  likely  to  prejudice  the  minds 
of  the  petty  jurors.  There  has  been  an  act  (5  &  6  Will.  4,  c.  33) 
passed  in  England,  which  makes  an  application  to  the  court  or  a 
jodge  necessary.  There  is  none  such,  nowever,  in  this  country; 
and  those  cases  in  England,  previous  to  the  passing  of  that  act,  to 
the  effect  that  this  writ  issues,  as  of  course,  for  a  prosecutor, 
although  cause  must  be  shown  for  it  by  a  traverser,  are  authorities 
in  this  country.  If  the  application  by  a  private  prosecutor  should 
be  for  improper  purposes,  the  Attomey-Greneral  can  interfere  and 
prevent  his  getting  it  An  advertisement  has  also  been  inserted  in 
the  newspapers,  calling  on  ladies  who  were  present  at  the  time  to 
come  forward  on  beh^f  of  the  traverser  i  this  can  only  have  been 
to  excite  a  prejudice  in  her  favour. 

Fitzffibbony  Q.  C,  and  Meagher^  contri. 

They  do  not  swear  that  the  article  has  warped  the  public  mind. 
The  magistrate  before  whom  this  lady  was  brought,  said  this  case 
ought  to  be  tried  at  once,  and  returned  the  depositions  to  the  pre- 
sent commission  for  that  puqiose.  This  appUcation  is  not  to  be 
treated  with  favour,  as  we  only  received  notice  late  yesterday 
evening,  and  the  notice  does  not  state  when  the  application  will 
be  made.  In  the  first  place,  this  writ  does  not  issue  as  of  course : 
(Hayes  Crim.  Law,  tit.  "  Certiorari,"  Hawk.  Prac  Cor.  401.)  In 
the  note  to  Hawkins,  it  is  stated  that  this  writ  issues,  of  course, 
at  the  instance  of  the  public  prosecutor,  and  that  a  private  pro- 
secutor may  have  it  on  making  a  case  for  it  They  have  not  made  a 
case  for  this  here,  but  even  if  they  had  we  are  r«tdy  to  displace  it, 
and  show  it  would  be  a  monstrous  injustice  to  allow  this  writ  to 
issue.  The  traverser  is  one  of  several  sisters  who  keep  one  of  the 
most  respectable  boarding  schools  for  young  ladies  in  Dublin* 
From  the  affidavits,  it  appears  these  ladies  have  but  lin^ited  means 
and  would  be  unable  to  bear  the  expenses  of  a  trial  at  bar ; 
that  briefs  have  been  given  out  to  three  counsel  to  defend  the 
traverser  at  the  present  commission,  and  that  she  has  gone  to  very 
great  expense  preparing  for  her  trial ;  that  a  postponement  would 
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be  most  injurious  to  her  school,  having  such  a  charge  hanging 
over  her  head.  As  to  the  insinuation  that  we  got  a  copy  of  the 
panel,  the  prosecutor^s  attorney  at  the  same  time  appliea  for  and 
got  a  copy  of  it.  Our  attorney  states  that  there  are  eighty-two 
persons  on  the  panel,  and  that  neither  he  nor  any  one  on  his 
behalf  had  any  communication  with  any  of  the  jurors.  He  further 
states  that  the  advertisement  referred  to  was  inserted  by  advice 
of  counsel,  as  there  were  several  ladies  in  the  neighbourhood  of  the 
traverser  who  were  unknown  to  her,  and  who  might  be  able  to  throw 
•  some  light  on  the  matter.  We  have  an  affidavit  from  the  medical 
attendant  of  the  traverser  that  she  is  seriouslv  indisposed  on 
account  of  the  state  of  excitement  she  is  in  as  to  tne  trial,  and  that 
the  consequences  may  be  very  dangerons  if  the  trial  should  be 
postponed.  This  is  not  a  case  in  which  the  prosecutor  should 
be  facilitated. 

fVkitende^  Q.  C,  replied. 

Their  Lordships^  at  the  conclusion  of  the  enquirjr,  requested  the 
counsel  to  witharaw,  and  after  a  considerable  period,  having  re* 
called  the  parties,  proceeded  to  deliver  judgment. 

Perbin,  J. — This  is  an  application  for  a  fiat,  to  issue  a  writ  of 
certiorari  to  remove  the  bill  of  indictment  found  in  this  case  before  the 
CommissioB  Court.  The  practice  in  Ireland,  we  have  ascertained 
from  the  officer  is^  not  to  issue  the  writ  in  vacation  without  a  fiat 
from  a  judge,  or  in  term  time,  without  an  order  of  the  court. 
This  was  not  the  practice  in  England  formerly.  There  was  no 
application  made  to  the  court,  but  the  fiat  was  obtained  by  entering 
a  side-bar  rule,  connsel  netting  a  fee  of  half-a-guinea,  and  writing 
his  name  on  the  briefl  The  English  practice  has  been  altered  by 
an  act  (5  &  6  Will.  4,  c  33)  which  du-ects  that  the  writ  shall  not 
issue  except  on  application  to  a  judge  in  vacation  or  to  the  court 
in  term  time.  I  apprehend  the  origin  of  the  rule  in  this  country 
was  for  the  same  reason  that  this  act  was  passed  in  England, 
viz.,  that  a  judge  should  see  reason  for  permitting  the  writ  to 
issue.     As  1  should  understand  the  rule  here,  it  is  that  the  writ  is 

S anted  on  some  grounds  being  shown,  when  the  Attomey- 
eneral  is  not  the  prosecutor.  It  has  been  argued  that  a  judge  in 
chambers  should  make  the  order,  unless  ^unds  were  shown  for 
not  issuing  the  writ  We,  however,  thii^  the  writ  should  issue 
on  grounds  appearing  satisfactory  to  the  judee  to  whom  the  ap- 
plication was  made.  The  grounds  suggested  oy  the  affidavit  for 
removing  the  record  are,  that  in  consequence  of  various  publica- 
tions, some  of  which  are  enumerated,  feelings  have  been  excited  in 
the  public  mind,  and  amongst  the  dass  from  which  the  jury  will 
be  selected,  and  that  deponent  believes  an  unprdudiced  trial 
cannot  be  had.  My  brother  Moore  and  I  have  considered  what  is 
stated  in  these  affi<&vits,  and  we  are  satisfied  there  are  no  sufficient 
grounds  suggested  for  granting  this  application.  We  do  not  pre- 
judice the  case  for  the  prosecution  in  coming  to  this  conclusion,  as 
the  trial  may  be  postponed  by  the  court  now  sitting,  if  satisfactory 
grounds  are  shown  for  so  doing.    It  has  been  argued  that  we  are 


CBIMINAL   LAW  CASES. 


349 


bound  to  make  the  order  as  a  matter  of  course^  and  that  the 
traverser,  if  so  advised,  should  apply  to  set  it  aside.  I  suppose  if 
there  is  to  be  an  application  to  a  judge,  he  is  to  see  some  grounds 
for  granting  it;  otherwise  it  might  go  as  of  course  from  the  office,  and 
I  consider  the  rule  that  a  judge  is  to  be  applied  to,  implies  that  he 
is  to  have  a  discretion  in  the  matter.  Under  these  circumstances, 
in  the  absence  of  any  authority,  we  consider  this  application  should 
be  refused.  We  find,  after  enquiry  and  examination^  that  where 
an  application  such  as  this  has  been  made,  grounds  have  been 
stated  on  behalf  of  the  prosecution  for  seeking  the  order.  My  re- 
collection is,  that  when  such  applications  were  made  on  behalf  of  a 
pfivate  prosecutor,  it  was  always  on-  special  grounds,  stated  for  the 
purpose  of  obtaining  the  fiat  We  do  not  think  the  grounds  stated 
in  the  present  affidavit  sufficient,  and  not  seeing  any  other  grounds 
on  which  we  should  issue  this  writ,  we  must  refuse  to  make  the  order. 
As  regards  the  ar^ment  that  the  writ  should  issue  of  course,  we 
have  been  pressed  by  this  difficulty,  that  if  that  proposition  be 
correct,  there  is  no  case  in  which  we  should  refuse  to  issue  this  writ 
MoOBE,  J. — I  concur  in  the  opinion  of  my  brother  Perrin,  that 
no  sufficient  grounds  have  been  stated  for  issuing  a  ceriiorari  jto 
remove  the  indictment  in  this  case.  I  see  no  grounds  for  saying 
that  out  of  so  large  a  panel,  eighty-two,  an  impartial  jury  may  not 
be  had  to  try  the  case.  As  to  the  ne¥r8paper  article  referred  to  in 
the  prosecutor's  affidavit,  I  do  not  think  it  is  one  likely  to  prejudice 
the  public  mind,  or  thereupon  that  the  person  charged  snould  be 
put  to  the  inconvenience  and  expense  of  having  this  case  removed 
into  the  Court  of  Queen's  Bench,  and  have  this  accusation  hanging 
over  her  head.  I  confess  I  was  pressed  by  the  English  cases  that 
a  private  prosecutor  misht  have  the  writ  as  a  matter  of  right  in 
vacation  by  going  to  the  office,  and  in  term  by  giving  a  fee  to 
counsel,  and  thereupon  getting  a  side-bar  rule.  In  this  case  of 
R.  V.  Pasman,  in  2  Dowling,  I  find  great  expense  and  inconve- 
nience to  parties  was  caused  by  issuing  those  writs  as  of  course. 
I  think  the  act  which  was  passed  in  the  subsequent  year  (5  &  6 
Will.  4,  English)  was  to  provide  for  the  hardship  resulting  from 
the  previous  practice ;  for  I  find  in  the  preamble  to  that  act  the 
following  recital :  ^^  whereas  it  is  expedient  to  prevent  prosecutors 
of  indictments  and  presentments  from  vexatiously  removing  the 
same  out  of  inferior  courts  into  His  Majesty's  Court  of  Queen's 
Bench ;"  it  then  proceeds  to  enact  that  application  should  be  made 
to  that  court,  or  a  judge  thereof,  in  the  same  manner  as  motions 
were  made  by  defendants  to  remove  indictments.  Such  is  now 
the  law  in  England.  In  this  country,  however,  we  have  no  such 
enactment,  neither  is  there  any  necessity  for  it,  as  the  practice  here 
has  been  to  apply  to  the  court  in  term  time,  and  to  a  judge  in 
vacation,  for  bis  fiat,  where  a  private  prosecutor  seeks  to  obtsin 
this  writ.  I  agree  with  my  brother  Perrin  that  there  would  be  no 
meaning  in  this  rule  if  the  writ  were  to  issue  of  course  when  such 
application  should  be  made.  In  R.  v.  Lewis  (4  Burr.)  Lord  Mans- 
field lays  down   the  rule  in  cases  where  the  Attorney -General 
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Bsa.        applies  for  it,  and  draws  the  distinction  between  public  prosecu- 

••  tions  by  the  Attorney- General,  and  private  prosecutions  by  indi- 

AWTWELL    yijujja  in  his  name.     We  think  here  that  for  two  reasons  the 

1853.       prosecutors  should  not  have  this  writ.     In  the  first  place,  no  suffi- 

■"7"        cient  case  has  been  made  by  them ;  and  again,  even  if  there  were. 

Certiorari    looking  to  the  delay,  the  expense,  and  the  vexation  to  which  the 

traverser  would  be  exposed,  we  should  not  grant  this  application. 

Rule  refused.     No  costs. 


ittlatdi. 

COURT  OF  QUEEN'S  BENCH. 

January  27,  1854. 

(Before  LErBOT,  C.  J.,  Cbampton,  and  Moore,  JJ.) 

Reg.  AT  THE  Prosecution  op  Sarah  Dease,  otherwise  Thewles 
V.  Sarah  Kelly,  C.  W.  Campion,  and  J.  R.  Malone.  (a) 

Summons  before  magistrate — Death  of  sole  prosecutrix^  Continuistg 

proceedings, 

When^  upon  a  summons  before  a  magistrate^  the  sole  complainant  dies^ 
after  obtaining  a  concUHonal  order  that  the  magistrate  should  proceed 
on  the  summons  and  tahe  the  informations,  t/ie  court  will  not  mahesuch 
order  absolute,  although  the  husband  of  the  prosecutrix  offers  to  go  an 
with  the  case  and  make  himself  liable  for  the  consequences  if  the  prose-- 
cution  should  appear  to  be  malicious, 

A,,  a  married  woman,  issued  a  summons  for  anillegal  conspiracy  to  defeat 
justice  by  destroying  papers  in  issue  in  a  will  case.  The  magistrate^ 
after  hearing  the  evidence,  refused  to  proceed  in  the  maUer,  or  to  take 
the  injbrmations.  A  Conditional  order  was  obtained  to  compel  him  to  do 
so,  and  between  the  (Staining  of  the  conditional  order  and  the  showing 
cause.  A,  died,  B.,  her  husband,  came  in  to  make  absohUe  the  condi- 
tional order,  and  offered  to  go  on  with  the  summons  and  make  himself 
liable  as  the  prosecutor  : 

Held,  that  the  cause  shoum  should,  be  allowed,  and  the  order  discharged 
but  without  costs,  as  there  had  been  a  fatality,  ' 

TN  this  case  the  following  order  had  been  obtained  by  J.  D. 
J-  Fitzgerald,  Q.C. :— It  is  ordered  by  the  court,  pursuant  to  the 
provisions  of  the  statute  passed  in  the  twelfth  year  of  the  reign  of 
her  present  Majesty,  cap.  16,  sect.  5,  that  Thomas  F.  Kelly,  one 
of  the  divisional  justices  of  the  court  of  the  Rotundo  police  dis- 

(a)  Reported  by  P.  J.  M'Kkkka,  E«q ,  Barrister-tt-Uw. 
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trict  of  the  Dublin  metropolis,  Sarah  Kelly,  C.  W.  Campion,  and        Bsg. 
J.  R.  Malone,  do  within  six  days  after  service  of  a  copy  of  this  *• 

order  on  them  respectively  show  cause  why  the  said  T.  F.  Kellv  camkottahd 
should  not  proceed  upon  the  summons  issued  by  him  on  the  12th     Maxxmks. 

Sentember  last,  whereby  the  said  Sarah  Kelly,  C.  W.  Campion,        

and  J.  R.  Malone,  were  summoned  to  answer  the  complaint  of  the        * 

said  Elizabeth  Dease,  otherwise  Thewles,  for  unlawfully  conspiring  Practiot. 
to  defeat  the  course  of  justice  by  procuring  the  destruction  of 
certain  letters  in  issue  in  a  cause  pending  in  the  Court  of  Prero- 
gative in  Ireland,  wherein  the  said  Elizabeth  Dease,  otherwise 
Thewles,  was  impugnant,  and  the  said  Sarah  Kelly  was  promovant, 
bein^  the  originals  of  the  documents  known  in  the  said  cause,  as 
exhibits  A.  B.  C.  D.  &  E.,  and  take  the  informations  of  the 
witnesses  produced  on  behalf  of  the  prosecutrix  therein. 

Armstrong  showed  cause. — This  order  is  misconceived  in  form  ; 
it  is  to  show  cause  why  he  should  not  do  a  particular  thing ;  it 
should  have  been  to  do  it,  unless  cause  were  shown  within  the 
time  prescribed  by  the  order. 

Lefroy,  C.  J— If  you  look  to  the  words  of  the  statute  you 
will  find  that  that  order  is  in  the  form  pointed  out  there :  (12  &  13 
Vict  c  16,  sect  6.) 

Armaironff, — Since  the  order  has  been  obtained,  the  sole  com* 
plainant,  Mrs.  Dease,  has  died.  Again,  they  do  not  state  they 
ever  tendered  the  informations  to  the  magistrate.  In  JEx  parte 
Hughes  (1  In  Law  Rep.)  an  application  to  this  court  to  compel 
magistrates  to  take  informations  was  refused  on  the  ground  that 
the  informations  in  writing  had  not  been  tendered  to  them.  In 
that  case,  Burton,  J.,  says,  ^^  written  informations  should  be 
tendered,  and,  on  applications  like  the  present,  these  informations 
should  be  brought  before  us,  that  we  may  judge  of  their  sufE* 
ciency.  It  is  not  enough  that  the  substance  ot  them  should  be 
stated  to  the  magistrates,  but  having  been  reduced  to  writing, 
and  tendered  to  them,  if  they  refuse  to  take  them,  on  coming 
before  us  we  would  accept  or  refuse  them,  according  as  we  consi- 
dered them  sufficient  or  otherwise,  and  grant  or  refuse  the  motion." 

MooBE,  J. — There  is  now  another  course  of  proceeding  by  the 

3*8trate.  A  summons  is  issued  before  the  informations  ar^ 
ered,  and  the  magistrate,  on  the  case  coming  on  to  be  heard, 
may  say  he  will  not  proceed  in  the  matter;  would  you  still  maintain 
that  the  information  should  be  tendered  ? 

Lefroy,  C.  J. — That  case  in  Irish  Law  Reports  was  in  1839, 
and  since  that  time  the  statute  under  which  the  present  application 
is  made  was  passed  for  the  purpose  of  providing  a  brief  and  inex* 
pensive  procedure  in  obtaining  the  opinion  of  the  court 

Armstrong. — As  this  lady  is  now  dead,  if  this  should  turn  out  to 
be  a  malicious  prosecution,  we  should  have  no  person  against 
whom  to  bring  an  action. 

S.  Ferguson^  contr^ — The  death  of  the  complainant  should  not 
afiect  this  {)roceeding :  (1  Dick  Quar.  Sess.  139.)  A  criminal  pro- 
secution being  instituted  in  the  name  of  the  Crown  for  the  further- 
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Bbo.        ance  of  public  justice,  and  to  punish  violations  of  the  peace,  does 

*•  not  abate  with  the  death  of  the  prosecutor  like  a  civil  action,  even 

CAMFiOTTAim  tJ^ough  the  injury  be  chiefly  of  a  personal  kind,  as  an  assault  or 

Maloke.     a  libeL    In  Rex  v.  Ellers  (1  Wilson,  222,)  the  defendant  was 

-—        indicted  for  insulting  Mr.  Burdry,  a  justice  of  the  peace,  in  the 

1'       execution  of  his  office*     Mr.  Recorder  of  London  moved  that  the 

defendant's  recognizance  might  be  discharged  upon  an  affidavit, 
that  Mr.  Burdry  was  dead,  and  that  the  defendant  had  been  in 
gaol  ever  since  October  last.  The  application  was  opposed  by  the 
Attorney-General,  and  the  court  said,  ''this  is  a  matter  well 
becoming  the  Government  to  prosecute,  and  the  defendant  must 
either  plead  not  guilty,  or  confess  the  indictment."  The  informa- 
tions here  were  reduced  to  writing,  but  not  taken  or  signed.  The 
magistrate  said  he  did  not  think  in  point  of  law  a  sufficient  case 
had  been  made,  and  refused  to  proceed  on  the  summons. 

Crampton,  J. — Ought  not  tne  conditional  order  to  have  been 
for  the  magistrate  to  take  the  informations,  and  not  to  proceed  on 
the  summons  ? 

Ferguson. — rThe  magistrate  thought  there  was  a  difference 
between  a  conspiracy  for  suppressing  evidence  in  civil  and  criminal 
cases.  The  conspiracy  that  we  charged  was  for  making  away  with 
papers  in  issue  m  the  will  case  of  Kelly  8f  Thetoles.  As  to  the 
objection  that  there  is  no  person  liable  if  this  should  turn  out  to 
be  a  malicious  prosecution,  Mr.  Dease  offered  to  go  on  with  the 
case,  and  is  ready  to  make  himself  liable.  As  to  Mr.  Dease  taking 
out  a  fresh  summons,  which  will  put  us  to  a  very  great  expense  in 
a^in  bringing  up  witnesses  from  England  and  elsewhere,  even  if  he 
did,  the  magistrate  would  again  refuse  on  the  same  grounds  as 
he  had  already  refused  to  proceed  on,  and  we  should  have  to  come 
to  this  court  again  for  relief  with  the  same  case  that  we  are  now 
making. 

Lefrot,  C.  J. — If  the  magistrate  had  gone  the  length  of  taking 
the  informations,  you  could  get  an  order  to  make  him  return  them. 
This  is  an  inchoate  proceeding,  and  we  have  no  informations  on 
which  we  could  direct  the  magistrate  to  do  the  proper  acts.  Is 
there  any  case  in  which,  at  the  instance  of  a  dead  person,  the  court 
has  directed  the  m^strate  to  go  on  ? 

Crampton,  J. — The  husband,  Mr.  Dease,  can  take  out  a  new 
summons,  and  proceed  on  it. 

Per  Curiam. — Allow  the  cause  shown  without  costs,  however,  as 
this  was  a  fatality. 
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COURT  OF  CRIMINAL  APPEAL. 

(Before  Lefrot,  C.  J.,  Monahak,  C.  J.^  Tosbens,  Ball^  and 

Jackson,  JJ.) 

November  22,  1853. 

Reg.  v.  Miller  and  Connors,  (a) 

Receiving  stolen  goods —  JVhat  cunounts  to — Directions  as  to  disposing  of. 

It  is  not  necessary^  to  constitute  a  receiving  of  stolen  goods,  that  the 
person  indicted  should  have  had  manual  possession  of  the  goods  ;  but 
directing  a  servant  to  dispose  of  them,  cls  by  pauming  or  otherwise,  wHl 
be  sufficient  to  support  the  charge. 

Stolen  property  is  brought  by  the  thief  into  A!s  shop ;  A,  with  guilty 
knowledge,  calls  her  servant  and  directs  her  to  take  the  stolen  goods  to 
the  pawn  'office  and  ^^pawn  them  for  the  girl**  (the  thief)  A.'s  servant 
does  so  accordingly,  and  brings  back  the  money,  which  she  hands  to  the 
thief  in  her  mistresses  presence,  A.  never  had  manual  possession  of 
either  the  goods  or  the  money. 

Held,  that  this  amounted  to  a  receiving  by  A*  of  the  stolen  property,  and 
that  the  conviction  of  A.  for  receiving  should  be  affirmed. 

^pHE  following  oase  was  stated  for  the  opinion  of  the  coort  by 
J^      Walter  Berwick,  Esq.,  Assistant  Barrister  of  the   East 
Riding  of  the  county  of  Cork. 

The  prisoners  were  tried  at  the  last  general  Court  of  Quarter 
Sessions  for  the  East  Riding  of  the  county  of  Cork,  holden  at 
Fermoy,  upon  an  indictment  charging  them  in  one  count  with 
stealing,  and  in  another  with  receiving,  five  pieces  of  cotton, 
knowing  them  to  have  been  stolen.  From  the  evidence  of  the 
prosecutor,  Michael  Joseph  Magnin,  who  kept  a  woollen  and  linen 
draper's  shop  in  the  town  of  Fermoy,  and  of  his  shopman,  it 
appeared  that  they  missed  from  his  shop  from  time  to  time,  oetween 
the  1st  of  January  and  22nd  of  July  in  this  year,  a  great  number 
of  pieces  of  printed  cotton,  and  they  identified  five  pieces  produced 
as  some  of  those  thus  missed,  and  they  stated  that  none  of  those  five 

Eieces  had  been  sold  at  their  shop,  and  if  sold,  the  labels  would 
ave  been  taken  ofi^  and  the  folds  altered,  and  that  the  prisoner, 
Ellen  Connors,  used  to  come  into  the  shop,  sometimes  three  or  four 
times  a  day  with  a  basket  and  a  shawl,  and  on  some  occasions  got 
patterns,  and  generally  bought  half  a  yard  and  sometimes  bought 
a  few  yards,  but  never  bought  a  whole  piece,  and  certainly  did  not 

(a)  lieported  bj  P.  J.  M'Kbmma,  Esq.,  Barristtr-at-Lftw. 
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Rbo.       purchase  any  of  the  five  pieces  of  cotton  then  prodaced.     The  five 
^-         pieces  produced  were  proved  by  a  pawnbroker   to  have  been 

CoMMOR^^  pawned  in  his  office  in  Fermoy  at  several  times  in  the  present 

year  in  the  month  of  April,  and  the  rest  in  the  month  of  June. 

^^^'       They  were  entire  pieces,  made  up  in  the  manner  in  which  whole 
jiecebfifig—    PJ,^^  ^^^  ^^P^  ^^  ^^  shop,  and  had  the  shop  labels  upon  them. 

Evidence,  Three  of  these  pieces  were  proved  to  have  been  pawned  by  Ellen 
Connors,  the  prisoner.  Another  of  these  pieces,  which  was  a 
piece  of  ^'  pink  cotton,*^  had  been  pawned  in  the  month  of  June  by 
a  person  of  the  name  of  Margaret  Geary.  Margaret  Geary 
was  produced  as  a  witness  by  the  Crown,  and  proved  that 
in  the  month  of  June  she  was  in  the  emplovment  of  the  other 
prisoner,  Mary  Miller,  who  kept  a  public-house  in  the  town 
of  Fermoy,  and  while  in  her  service  she  pawned  this  piece 
of  pink  cotton  in  the  pawn  office  in  Fermoy ;  that  she  got  it 
in  her  mistress's  shop  from  Ellen  Connors ;  that  Ellen  Connors 
came  into  the  shop,  and  behind  the  counter,  where  her  mis- 
tress was;  that  her  mistress  called  witness  into  the  shop,  and  Ellen 
Connors  had  then  the  piece  of  cotton  in  her  hand;  and  her 
mistress  then  desired  the  witness  *'  to  take  the  piece  of  cotton  to 
the  pawn  office,  and  to  pawn  it  for  the  girl"  (meaning  Ellen  Con- 
nors) and  that  she  accordingly  did  so,  and  brought  back  the 
moneys  received  therein,  and  gave  it,  in  Mrs.  Miller's  shop,  and 
in  her  presence,  to  Ellen  Connors,  who  was  still  remaining  in  the 
shop  behind  the  counter  with  her  mistress ;  but  her  mistress  had 
not  the  cotton  at  any  time  in  her  own  hands,  nor  did  she  receive 
any  part  of  the  money  from  her.  This  witness  stated  that  on  two 
other  occasions  she  pawned  two  other  pieces  of  cotton  in  the  same 
manner  by  her  mistress's  directions,  which  she  got  from  Ellen 
Connors  in  her  mistress's  shop,  and  in  her  presence;  that  Ellen 
Connors  had  a  shawl  over  the  pieces  of  cotton.  These  two  latter 
pieces  were  not  identified  or  shown  to  have  been  stolen. 
Catherine  Higgins,  another  servant  of  Mrs.  Miller's,  was  examined 
as  a  witness,  and  stated  that  she  saw  Ellen  Connors,  who  was 
neither  living  with  nor  had  been  in  the  service  of  Mrs.  Miller, 
bringing  cottons  to  Mrs.  Miller's  house.  That  Ellen  Connors  got 
the  loan  of  a  doak  from  Mrs.  Miller,  and  used  to  go  out  and 
bring  in  cottons  after  taking  out  the  cloak.  These  pieces  of 
cotton  used  to  be  torn  up  by  Mrs.  Miller  and  Ellen  Connors, 
and  given  to  the  witness  to  pawn.  She  used  to  give  the  monev 
got  at  the  pawn  office  for  these  cottons  to  Ellen  Connors,  and,  if 
she  was  not  there,  to  Mrs.  Miller  herself.  There  was  no  evidence 
to  show  that  any  of  the  cottons  referred  to  by  this  witness  were 
stolen,  and  no  objection  was  made  to  the  reception  of  any  of  this 
evidence.  This  was  the  case  for  the  prosecution.  Mr.  Green, 
who  appeared  as  counsel  for  the  traverser,  Mary  Miller,  called  on 
me  to  tell  the  jury  that  they  should  acquit  his  client,  as  there  wa& 
no  evidence  against  her  of  a  receipt  of  stolen  goods,  inasmuch  as 
the  only  piece  of  goods  identified  with  which  she  was  connected, 
was  the  piece  of  pmk  cotton,  and  that  it  had  not  been  proved  to 
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have  been  at  any  time  in  her  possession.  The  eyidence^  bdng  that 
Ellen  Connors  had  kept  it  in  her  possession  till  she  deliyered  it  to 
Margaret  Geary,  who  had  taken  it  to  the  pawn  office,  and  that  it 
had  always  continued  to  be  in  the  possession  of  Ellen  Connors  till 
it  had  been  pawned.  He  also  called  on  me  to  tell  the  jury  they 
must  exclude  from  their  consideration  all  the  evidence  respecting 
the  other  pieces  of  cotton  which  had  been  from  time  to  time 
shown  to  be  brought  into  Mrs.  Miller's  house  by  Ellen  Connors, 
inasmuch  as  none  of  these  were  identified  as  any  part  of 
the  stolen  property.  I  refused  to  withdraw  the  case  of  Mary 
Miller  from  the  jury,  but  told  Mr.  Green  that  I  would  re- 
serve the  case  for  the  consideration  of  your  Lordships  in  case  of 
the  conviction  of  his  client,  and  he  then  went  into  evidence 
and  produced  several  witnesses,  and  amongst  others,  a  public 
constable,  who  proved  that  they  had  purchased  from  Ellen 
Connors,  irom  time  to  time,  pieces  of  cotton  and  shirting,  which 
she  carried  about  publicly  in  the  town  and  sometimes  to  the  police 
barracks ;  some  of  which  she  stated  she  had  bought  from  Mr. 
Maguire,  and  that  they  had  no  idea  she  had  stolen  them,  and  that 
they  had  a  good  opinion  of  her  character.  This  was  the  evidence 
given  for  the  prisoner.  I  told  the  jury,  that  in  considering  the 
case  of  Mary  Miller,  they  should  confine  their  attention  to  the 
piece  of  pink  cotton,  which  was  the  only  one  of  the  pieces  of  cotton 
taken  into  Mrs.  Miller's  house  which  had  been  identified ;  that 
they  should  first  consider  whether  Ellen  Connors  was  the  thief> 
and  if  they  were  satisfied  of  that,  then  they  were  to  consider 
whether  Mary  Miller  received  it  from  her  knowing  it  to  have 
been  stolen ;  that  I  did  not  conceive  it  necessary,  in  order  to  con- 
stitute her  a  receiver,  that  she  should  actually  have  taken  the 
goods  into  her  own  hands^  but  that  if  the  servant,  by  her  direc- 
tions received  it  from  the  thief,  and  took  it  by  her  directions  to 
the  pawn  office  for  the  purpose  of  raising  money  thereon,  the 
mistress  intending  thereby  to  make  herself  the  agent  for 
that  purpose,  it  would  be  sufficient  evidence  of  a  receipt  by  the 
mistress ;  but  I  further  told  them,  that  even  though  they  should 
be  satisfied  she  had  so  received  it,  they  must  next  consider  whether 
at  the  time  she  did  so  receive  it  she  knew  it  to  have  been  stolen, 
and  that  although  the  evidence  respecting  the  other  pieces  of 
cotton  was  no  evidence  whatever  of  any  other  receipt  of  stolen 
goods,  or  admissible  for  that  purpose,  yet,  in  my  opinion,  it  was 
admissible  for  the  purpose  of  showing  the  terms  of  the  intimacy 
and  dealing  of  the  parties,  and  thus  assisting  the  juiy  in  coming  to 
a  conclusion  how  far  the  act  of  interference  of  Mary  Miller,  in 
desiring  her  servant  to  take  the  piece  of  pink  cotton  from  Ellen 
Connors  and  to  carry  it  to  the  pawn  office,  was  to  be  considered  as 
a  taking  of  it  into  her  control  for  the  purpose  of  aiding  the  thief 
in  raising  money  thereon,  or  was  merely  a  direction  to  her  servant 
to  act  in  relation  to  it,  as  she,  Ellen  Connors,  should  desire. 
The  juiy  found  Ellen  Connors  guilty  of  stealing,  and  Mary 
Miller  guilty  of  receiving,  the  piece  of  pink  cotton,  knowing  it  to 
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Bbo.       have  been  stolen.     As  there  was  no  doubt  of  the  guilt  of  EUlen 

^*  Connors,  she  was  sentenced  to  six  months'  imprisonment,  with 

GoiTNOBs.     ^^  laboun     At  my  suggestion,  the  court  postponed  passing 

sentence  on  the  other  prisoner,  Mary  Miller,  unul  your  Lordships' 

^^  opinion  should  be  taken,  whether  under  the  circumstances  stated, 
lUcehmg—  <^  ^h®  direction  given  by  me,  the  conviction  was  correct  If  the 
JEvideHce.  law  was  properly  laid  down  by  me,  we  were  of  opinion  that  the 
verdict  of  the  jury  was  correct  on  the  facts  of  the  case  as  given 
in  evidence.  In  this  case  I  request  your  Lordships'  opinion  whether 
under  the  circumstances  now  stated,  the  conviction  of  l^lary  Miller 
was  proper. 

CarbaUis,  Q.C.,  appeared  for  the  crown. 
«7.  S.  Greene,  for  the  prisoner. 

The  following  cases  were  cited  in  the  course  of  the  argument : — 
Reff.  V.  Oddy,  5  Cox  Crim.  Cas.  210;   Beg.   v.  Hill,   3  Cox 
Crim.    Cas.    533;  Bey.  v.  ffiley,  4   Cox  Crinu   Cas.   412;  Beg. 
V.  Carr,  2  M.  &  E.  346. 

January  18. 

Lefroy,  C.  J.,  now  delivered  the  judgment  of  the  court — In 
this  case  two  questions  have  been  reserved  for  our  consideration. 
First,  whether  there  was  sufficient  evidence  that  Mary  Miller  had 
received  the  stolen  property ;  and,  secondly,  whether  certain  evi- 
dence regarding  the  former  deaUngs  between  the  two  prisoners, 
to  the  admissibility  of  which  no  objection  had  been  originally 
offered,  had  been  left  to  the  jury  with  the-  proper  view.  The 
evidence  in  support  of  the  charge  of  receiving  was  this:  the 
servant  maid  of  Mary  Miller  was  produced  as  a  witness,  and  stated 
that  her  mistress  kept  a  public-house  in  the  town  of  Fermoy. 
That  Ellen  Connors,  the  other  prisoner,  entered  the  shop,  and  went 
behind  the  counter  where  she  was ;  that  her  mistress  called  her 
into  the  shop;  that  Connors  had  then  the  pieces  qf  cotton  in 
her  hand,  which  Miller  desired  witness  to  take  to  the  pawn  office 
and  pawn,  and  that  she  did  so  accordingly ;  that  she  brought  Ijack 
the  money  which  she  then  received,  and  gave  it,  in  the  presence 
of  her  mistress,  to  Connors,  who  was  then  in  the  shop,  but  that 
her  mistress  had  never,  with  her  own  hand,  received  any  part  of 
the  money  from  her.  The  question  was,  whether  this  was  a 
receiving  of  stolen  goods  by  the  mistress?  It  appears  to  us  that 
it  was  virtually  a  receiving  by  Mary  Miller,  inasmuch  as  her 
servant,  by  her  order  and  direction,  received  the  goods  from  the 
thief,  took  them  to  the  pawn  office,  and  brought  back  the  money 
to  the  thief.  This,  in  our  opinion,  was  virtuallv  as  much  a  re- 
ceiving of  stolen  goods  as  if  her  own  hand,  and  not  that  of  her 
servant,  had  received  them.  No  question  can  be  raised  in  this 
case  involving  the  necessity  of  those  subtle  distinctions  taken  on 
former  occasions,  with  respect  to  the  continuance  of  the  possession 
of  the  goods  in  the  thief,  for  the  goods  here  were  clearly  trans- 
ferred to  hands  which  were  virtually  those  of  Mary  Miller  herself. 
No  question  has  been  reserved  relative  to  the  sufficiency  of  the 
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evidence  of  gnilty  knowledge.   We  are  of  opinion  that  the  evidence  Bxo. 

was  left  to  the  jury  by  the  assistant  barrister  in  the  way  in  which  jj^^^  ^^^ 

it  ought  to  have  been,  and  therefore  that  his  decision  on  both  connobs. 

points  ought  to  be  affirmed.  

[I  have  to  tbaok  Mr.  Ellington  for  the  report  of  the  judgment  in  this  case,  the  court  having  * 

•at  UDOxpectedlj  to  deliTer  ji^lgmeiit.— Rep.]  Reosmiui— 

.Evideaee. 


OXFORD  CmCUIT. 

Staffobdshise  Spbing  Assizes,  1854. 

(Before  Mb.  Justice  Wighthan.) 

March  16. 

Reg,  v.  Qualtee.  (a) 

Evidence — Ih/ing  declarations. 

In  order  to  render  dying  declarations  admissible  in  evidence^  the  facts  to 
show  that  the  deceased  was  conscious  of  his  state  must  point  to  the  time 
of  the  statement^  and  therefore  declarations  some  days  prior  to  an 
expression  that  the  deceased  "  had  given  up  all  in  this  worlds**  were 
held  inadmissible. 

Where  the  deceased  said  he  was  **  a  murdered  man,  and  it  would  have 
been  better  if  they  had  hilled  him  on  the  spot  than  left  him  to  linger^  and 
,  that  he  thought  he  should  never  get  over  it^^  but  he  lived  several  weeks 
afterwards  : 

HeJdf  thai  there  was  a  primA  facie  case  for  the  admissibility  ofdeclara- 
tions  made  at  the  time  of  those  statements. 

Bui  where  the  person  to  whom  the  declarations  were  made,  stated  that  he 
believed  the  toords  **  murdered  man  *'  were  not  used  in  their  literal 
sense,  and  that  the  deceased  did  not  appear  to  have  any  immediate  fear 
of  death  on  his  mind : 

Heldj  that  the  case  was  taken  out  of  the  principle  on  which  such  declara- 
tions are  receivable  in  evidence. 

JOHN   QUALTER  was  indicted  for  the  murder  of  Thomas 
Price,  at  Wolverhampton,  on  the  20th  of  June,  1853. 
P.  M*Mahon,  and  Staveley  Hill  for  the  prosecution. 
Huddlesion  (at  the  request  of  the  judge),  for  the  prisoner. 
The  deceased  left  his  home  on  the  morning  of  the  19th  of  June^ 
to  attend  Walsall  market,  and  soon  after  midnight  of  the  same  day 

(a)  Reported  fay  J.  E.  Davu^  Esq.,  Barriater-at-Law. 
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Baa.        he  was  found  lying  outside  his  own  house  with  his  jaw  smashed, 

QvALisB.     ^^  ^^^  ^^^  ^^^^  bruised  and  beaten,  and  his  clothes  saturated 

'Liff^     with  blood.     He  lingered  until  the  8th  of  August,  when  he  died 

1654.       of  the  injuries  he  had  received     The  principal  evidence  to  connect 

Evidmoo       ^^^  prisoner  with  the  murder,  consisted  in  deckrations  made 

23^       b^  the  deceased  under  the  circumstances  stated  by  the  following 

dtoliurtuiom,    witnesses : — 

Margaret  Price,  the  widow  of  the  deceased,  said,  that  about  a 
week  before  his  death,  he  said  to  her,  in  answer  to  some  observation 
made  by  her  about  the  perpetrators  of  the  act,  "you  will  hear  of 
them  when  I  am  gone ;"  and  soon  after  made  a  statement  to  hen 
Two  days  before  his  death  he  said,  "  I  have  given  up  all  iu  this 
world,"  and  desired  that  a  clergyman  should  be  sent  for. 

WiGHTK AN,  J.,  held  that  the  statement  being  made  prior 
to  the  expression  that  he  had  given  up  all  in  this  world,  was 
inadmissible. 

Mr.  Smallman,  surgeon,  who  had  been  called  in  in  the  first  in- 
stance, but  had  not  attended  the  deceased  to  his  death,  said  that 
he  was  in  a  very  weak  state,  and  life  was  only  sustained  by 
stimulants ;  the  witness  considered  that  the  case  was  hopeless,  but 
did  not  tell  his  patient  so,  on  the  contrary,  he  told  him  to  have  a 
good  heart.  There  was  nothing  in  his  state  to  show  the  witness 
that  he  must  have  felt  that  he  was  a  dying  man ;  and  he  did  not 
make  any  statement  as  to  his  hopes  of  recovery. 

WiGHTMAN,    J.,    expressed    his   opinion  that   this  evidence 
would  not    assbt    in    making    the  declarations    to  the  widow 
(  admissible. 

Andrew  Brooks,  police  constable,  was  then  called,  and  stated  as 
follows : — On  the  27th  of  June  I  went  to  the  house  of  the  deceased, 
and  found  him  lying  in  bed.  He  spoke  about  his  condition,  saying 
he  was  a  murdered  man,  and  it  would  have  been  better  if  they 
had  killed  him  on  the  spot  than  have  left  him  to  linger.  He 
never  expressed  any  hope  of  reooveiy.  I  told  him  I  thought  he 
would  get  better,  to  which  he  replied,  <*I  cannot  say;  I  don't 
think  I  shall  ever  get  over  it." 

3PMahon  now  proposed  to  follow  up  this  examination  by  asking 
the  witness  as  to  statements  made  to  him  by  the  deceased  at  this 
interview. 

Huddleston  objected. — The  principle  on  which  these  statements 
are  admissible  is,  that  they  are  made  under  the  belief  of  approach- 
ing death.  Here  the  man  lived  several  weeks,  and  was  encouraged 
by  the  medical  witness  to  expect  his  recovery.  The  expressions, 
<<  I  am  a  murdered  man,"  and  that  it  would  be  better  to  kill  him 
than  let  him  linger  on,  were  not  to  be  taken  literally.  In  Reff.  v. 
Nicholas,  6  Cox  Crim.  Cas.  121,  it  was  proved  that  the  deceased, 
who  lived  a  few  hours  after  the  wound  was  inflicted,  made  a  state- 
ment, at  the  conclusion  of  which  he  exclaimed,  "  Oh !  God  1  I  am 
going  fast ;  I  am  too  far  gone  to  say  any  more ;"  but  he  did  not 
appear  to  have  previously  said  anything  about  his  condition,  and 
there  was  no  evidence,  one  way  or  otner,  to  show  that  he  was 
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aware  of  it,  and  it  wafi  held  that  the  statement  was  inadmissible  as        Rio. 
a  djing  declaration.    In  that  case  Mr.  Jostioe  Cresswell,  after  '* 

consulting  Mr.  Justice  Williams,  said,  **  My  brother  Williams  con-        '^™*' 
firms  the  doubts  I  had  on  this  subject,  that^  it  being  possible  that       1854. 
this  man  did  not  discover  the  extent  of  his  weakness  till  he  had    «J^j"  _ 
made  the  statement,  and  it  was  only  after  he  had  made  it,  he,  for       j^g^ 
the  first  time,  discovered  that  he  was  going  fast ;  there  is  not,  con-   dtohratkm. 
sequQUtly,  that  clear  ascertainment  of  his  consciousness  of  his  state, 
before  he  made  it,  to  render  it  admissible  in  evidence."  The  general 
rule  is  laid  down  in  Bussell  on  Crimes,  bv  Greaves. 

JkPMahon  replied,  contending  that  in  this  case  it  was  dearly 

E roved  that  the  man  was  in  such  a  condition  that  he  must  have 
een  conscious  of  his  impending  dissolution,  and  that  it  was  not 
necessary  that  he  should  have  used  any  expressions  whatever 
declaring  his  belief  that  he  could  not  recover,  if  his  condition  was 
such  that  he  must  have  felt  that  he  was  a  dying  man :  (  Woodcocks 
case^  1  Leach,  503.) 

WiGHTMAN,  J. — The  general  principle  is,  that  the  deceased 
must  be  under  the  apprehension  that  he  will  die.  In  the  present 
case  there  cannot  be  any  doubt  that  the  deceased  was  in  that  state, 
that  if  he  was  aware  of  it,  the  evidence  would  be  admissible.  Is 
there  reasonable  ground,  then,  to  suppose  that  he  was  aware  of 
his  state  ?  Neither  the  widow  nor  the  surgeon  state  anything  to 
show  it,  but  the  police  officer  does  not  vary  in  his  statement,  that 
the  deceased  said  he  was  a  murdered  man.  Neither  of  the  autho- 
rities cited  were  exactly  in  point.  In  Nicholases  case  there  was 
nothing  but  the  bare  fact  of  statement,  without  any  evidence  of 
the  actual  state  of  the  deceased ;  here  there  is  something  more. 
On  the  whole  I  am  disposed  to  receive  the  declaration ;  and,  at  the 
same  time,  I  shall  reserve  the  point  for  the  Court  of  Criminal 
Appeal,  should  it  become  necessary. 

HuddUsion  then  obtained  permission  to  further  cross-examine 
the  witness  before  he  was  asked  as  to  the  declaration  of  the 
deceased.  In  answer  to  those  questions  the  witness  said,  *^  I  did 
not  believe  he  was  going  to  die  then,  nor  in  a  day  or  two.  I 
thought  him  in  such  a  state  that  there  was  no  impropriety  in 
asking  him  questions.  The  expression,  ^  I  am  a  murdered  man,' 
is  often  used  by  persons  without  their  meaning  that  they  are  going 
to  die  immediately,  and  I  thought  the  words  used  by  him  were 
not  used  in  any  other  sense."  I  asked  him  many  questions  which 
I  should  not  have  done,  if  I  had  seen  anything  to  indicate  that  he 
apprehended  he  was  going  to  die.  The  questions  I  put  did  not 
distress  him,  and  from  the  way  in  which  he  answered  them,  I  did 
not  think  there  was  any  immediate  fear  of  death  on  his  mind,  or 
that  he  thought  he  was  in  danger  of  his  life. 

WiGHTMAN,  J. — I  think  the  case  is  now  without  the  principle 
on  which  such  declarations  are  admissible ;  for  if  this  statement 
were  receivable,  persons  merely  making  statements  that  they  are 
murdered  or  dying,  would  be  admissible,  although  they  did  not 
really  believe  that  they  were  dying. 
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BBCk  Upon  hearing  this  opinion  of  the  learned  judge,  the  counsel  for 

'•         the  prosecution  said  he  should  not  proceed  furtner  witli  the  case, 
muLTn.     '^  being  impossible  to  adduce  evidence  independent  of  the  state- 
1864.       ments,  to  warrant  a  conviction. 

The  prisoner  was  accordingly  acquitted. 


D^ 


OXFORD  CIRCUIT, 
Staffobdshibb  Spring  Assizes,  1854. 

Stafford,  March  20. 

« 

(Before  Russell  Gurnet,  Esq.,  Q.C.) 

Reg.  v.  Ball,  (a) 

Perjury -^Evidence-^Reference  of  a  cause  and  all  matters  in  difference 
— Production  of  ike  Nisi  Prius  record — Evidence  of  materiality. 

Where  perjury  is  assigned  upon  evidence  given  before  an  arbitrator^  upon 
a  reference  at  Nisi  Prius^  of  a  cause  and  all  matters  in  difference 
between  the  parties,  it  must  be  distinctly  shown  whether  the  evidence 
was  material  in  respect  of  the  matters  in  issue  in  the  cause^  or  of  the 
other  matters  in  difference  between  the  parties. 

Quaere,  whether  the  production  of  the  order  of  reference  is  sufficient 
evidence  of  the  authority  of  the  arbitrator^  without  producing  the  Nisi 
Prius  record  f 

THE  defendant  was  indicted  for  perjury.  The  indictment 
alleged  that  at  the  assizes  holden  at  Stafford,  in  and  for  the 
county  of  Stafford,  on  Tuesday,  the  9th  day  of  March,  a.  d.  1852, 
before  Sir  William  Wicjhtman,  Enight,  one  of  the  justices,  &c., 
and  Sir  Thomas  Joshua  Piatt,  Enight,  one  of  the  barons,  &c.,  and 
others  their  fellows,  &c,  assigned  to  take  the  assizes  in  and  for  the 
said  county  of  Stafford,  a  certain  cause  was  pending,  wherein  one 
Thomas  Ball  was  plaintiff,  and  one  Joseph  Parker  and  one  John 
Tooth  were  defenoants ;  and  the  said  cause  came  on  to  be  tried  in 
due  form  of  law  by  a  jury  of  the  country  in  that  behalf  duly  sworn 
and  taken  between  the  parties  aforesaid,  upon  which  said  trial  it 
was  ordered  by  the  said  court  and  the  said  justices,  with  the 
consent  of  the  parties,  their  counsel  and  attorneys,  pursuant  to  the 
statutes  in  that  behalf,  that  the  jury  should  find  a  verdict  for  the 
^aintiff  for  the  damages  in  the  declaration,  and  forty  shillings 

(a)  Beoortad  bj  J.  £.  Davib,  Esq.,  Bairiater-at-Lnw. 


Balu 


CRIMINAL  LAW  CAS£S.  361 

coetfly  Bubject  to  the  award  or  certificate,  order,  arbitrament,  final 
end  and  determination  of  Bupert  Kettle,  Esquire,  'Barrister-at- 
Law,  to  whom  the  said  cause  and  all  other  matters  in  difference 
between  the  said  parties  were  thereby  referred.  The  indictment  1854. 
then  averred  "that  the  said  Bupert  Kettle,  as  arbitrator  as  afore- 
sfud,  then  and  there  proceeded  to  inquire  and  arbitrate  touching 
the  said  cause  and  the  matters  then  in  difference  between  the  said 
parties,  and  that  at  and  upon  the  said  inquiry  tod  arbitration  the 
said  Thomas  Ball  appeared  as  a  witness  before  the  said  Bupert  Kettle, 
acting  as  arbitrator  as  aforesaid,  and  was  then  and  there  duly  sworn 
as  a  witness  to  speak  the  truth,  and  nothing  but  the  truth,  the  said 
Bupert  Kettle,  arbitrator  as  aforesaid,  having  competent  authority 
to  administer  the  said  oath  in  that  behalf  to  the  said  Thomas  Ball ;" 
and  "that  at  and  upon  the  said  inquiry  and  arbitration  the 
following  questions  became  and  were  material  questions,  and  each 
of  them  became  and  was  a  material  question,  whether  he  the  said 
Thomas  Ball  had  signed  a  certain  paper  writing  then  and  there 
shown  to  him,  and  whether  he  had  put  a  mark  to  a  certain  paper 
writing  then  and  there  shown  to  him,  and  whether  he  had  ever  before 
seen  the  said  paper  writing,  and  whether  he  had  put  a  mark  to  any 
paper  at  the  office  of  one  Mr.  Flint,  and  whether  he  had  signed 
anything  at  the  said  office,  and  whether  he  had  been  asked  to  sign 
anything  at  the  said  office,  and  whether  he  had  seen  any  paper 
with  a  stamp  on  it,  or  with  a  stamp  off  it,  at  the  said  office."  The 
indictment  then  proceeded  to  assign  the  perjury  by  Thomas  Ball, 
the  plaintiff,  in  the  usual  way. 

P.  M*Mahon  and  Cook  Evans  for  the  prosecution. 

Scotland  for  the  defendant. 

The  order  of  reference  was  produced  by  the  arbitrator-  and  put 
in.  On  the  arbitrator  being  asked  as  to  what  questions  were  in 
issue  between  the  parties,  and  whether  he  could  distinguish 
between  the  matters  in  the  cause  and  the  other  matters  in 
difference,  , 

Scotland  objected  that  the  Nisi  Prius  record  must  be  produced 
to  show  what  were  the  matters  in  issue  in  the  action. 

P.  M^Mahon  and  Cook  Hvans,  contrd. — Application  had  been 
made  for  the  record,  but  by  the  Common  Law  Procedure  Act 
no  record  was  now  made  up.  The  award  was  in  favour  of  the 
defendants  who  had  the  control  of  the  postea.  It  is  proposed 
to  read  the  original  minutes  of  the  associate,  upon  the  autnonty  of 
Beg.  V.  Newman,  21  L.  J.  74,  M.  C.  Moreover,  the  order  of 
rererence  reciting  the  facts  was  sufficient  evidence  under  the 
maxim,  "  Omnia  rite  acta  prcRmmunturJ* 

GuHNET,  Q.C. — You  must  prove  the  allegation  that  the  cause 
was  then  pending. 

Scotland,  in  reply. — This  is  not  within  the  maxim  cited.  This  is 
a  proceeding  between  the  Crown  and  the  prisoner,  and  not  between 
the  parties  to  the  record,  or  the  parties  named  in  the  award.  The 
recital  in  the  order  of  reference  is  not  evidence,  therefore,  on  this 
indictment.     In  Newman^s  case  there  was  no  allegation  of  any 

VOL.  VI.  2  B 
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Bbo.       matter  of  record,  as  ie  pointed  out  by  the  reporter  in  a  note  to  the  case. 
Balu        Here  the  indictment  alleged,  and  necessarily  alleged,  the  cause 

pending,  and  the  entry  of  a  verdict,  for  without  such  allegation  the 

1854.        indictment  would  have-been  demurrable  or  bad  in  arrest  of  judg- 
"""■        ment.    The  prosecution  must  show  a  binding  reference  by  a  judge 
at  Nisi  Prius,  or  by  a  judge's  order. 

Gurnet,  Q.  C. — That  is  not  the  point.  It  is  said  on  the  other 
side  that  the  order  of  reference  is  sufficient  proof  of  the  facts 
alleged  in  the  indictment.  It  is  not  disputed  that  some  evidence 
must  be  given,  but  it  is  said  that  the  recital  in  the  order  of 
reference  is  sufficient  evidence.  It  might  have  been  good  secondary 
evidence  if  notice  to  produce  the  record  had  been  given  to  the 
defendant ;  but  without  that,  the  general  rule  must  prevail,  that 
the  original  record  or  an  examined  copy  must  be  produced. 

In  answer  to  questions  then  put  by  Gumey,  Q.C.,  to  the  arbi- 
trator, the  latter  said  that  it  was  impossible  for  him  so  to  distin^ 
guish  between  the  matters  in  the  cause,  and  the  other  matters  in 
difference  between  the  parties,  as  to  say  definitively  to  which  head 
the  questions  put  to,  and  the  answers  given  by  the  defendant, 
referred.  It  was  admitted  that  there  was  no  other  evidence  on 
this  point. 

Gurnet,  Q.  C. — That  settles  this  case.  It  is  not  necessary  to 
decide  whether  the  record  must  be  produced,  for  the  prosecution 
must  fail  on  another  ground.  In  all  these  cases,  it  is  necessary  to 
show  that  the  matter  alleged  to  be  falsely  sworn  was  material,  and 
that  cannot  be  done  in  this  case  without  proof  that  it  was  material 
either  to  the  action  or  to  the  other  matters  in  difference.  The 
evidence  failing  to  show  this  distinctly,  the  defendant  must  be 
acquitted. 

Verdict-f^Not  guilty. 
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COUBT  OF  CRIMINAL  APPEAL, 

April  29,  1854, 

(Before  Pollock,  C.B.,  Parke,  B.,  Cbesswell,  Erle,  and 
Crompton,  JJ.) 

Beg.  v.  Thomas  Harris,  (a) 

JEmbezzUmeni — Recent  of  money  by  virtue  of  employment — Use  of  the 
mcutet^s  mill  for  the  private  benefit  of  the  servant. 

H.  was  the  miller  of  a  mill  in  a  county  gaol.  It  was  his  duty  to  direct 
any  person  bringing  grain  to  be  ground  at  the  mill,  to  obtain  at  the 
porter's  lodge  a  ticket  specifying  the  quantity  brought.  The  ticket  was 
his  order  far  receiving  the  grain,  and  his  duty  was  to  receive  the  grain 
with  the  ticket,  grind  it,  receive  the  money  for  the  grinding,  and  account 
to  the  govemorfor  the  money  so  received.  It  was  a  breach  of  his  duty 
to  receive  or  grind  grain  without  such  ticket ;  but  he  had  no  right  to 
grind  any  grain  at  the  mill  for  his  private  benefit. 

Having  misappropriated  money  received  by  him  from  persons  who  brought 
grain  to  be  ground  without  a  ticket,  he  was  indicted  for  embezzlement  ? 

Meld,  that  a  conviction  could  not  be  sustained,  as  the  reasonable  con^ 
elusion  from  the  facts  was,  that  he  did  not  receive  the  money  by  virtue 
of  his  employment,  but  made  an  improper  use  of  the  mill  for  his  private 
benefit. 

Quare,  whether  he  was  a  servant  of  the  inhabitants  of  the  county  within 
the  meaning  of  the  statutes  relating  to  embezzlement  f 

THOMAS  HABBIS  was  tried  at  the  £pii>han7  Sessions,  1854, 
for  the  oountj  of  Worcester,  upon  an  indictment  charging 
him,  as  servant  to  the  inhabitants  of  the  county  of  Worcester,  with 
embezzling  three  sums  of  money.  There  were  other  counts,  in 
which  he  was  described  as  servant  to  the  Clerk  of  the  Peace  for  the 
county  of  Worcester,  and  others. 

He  was  found  guilty  and  sentenced  to  twelve  months'  imprison- 
ment; but  execution  was  respited  until  the  opinion  of  Her  Majesty's 
justices  and  barons  could  be  obtained  upon  the  following 

case. 

Harris  was  the  miller  of  a  mill  in  the  gaol  of  the  county  of 
Worcester.  It  was  the  duty  of  the  prisoner  to  direct  any  persons 
bringing  siain  to  be  ground  at  the  mill  to  obtain,  at  the  porter's 
lodge  at  l£e  gaol,  a  ticket  specifying  the  quantity  of  grain  brought. 
The  ticket  was  his  order  for  receiving  the  grain.  It  was  the  duty 
of  the  prisoner  to  receive  the  grain  with  the  ticket,  to  grind  the 
grain  at  the  mill,  to  receive  the  money  for  the  grinding  from  the 
person  so  bringing  the  grain  with  the  ticket,  and  to  account  to  the 

(a)  Btoportod  by  A  BrrrLinoH,  Esq.,  Bairister-ai-Law. 
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Reo.        governor  of  the  gaol  for  the  money  so  received.     The  governor 

••  accounted  for  the  same  to  Sir  Edmund  Lechmere,  the  treasurer  of 

Haruis!      *^®  county  rates.     It  was  a  breach  of  the  prisoner's  duty  to  receive 

or  grind  grain  without  such  a  ticket  as  above-mentioned ;   but  he 

^^^'       had  no  right  to  grind  any  grain  at  the  mill  for  his  private  benefit. 

Embezdemeni       The  prisoner  was  appointed  to  his  situation  by  the  magistrates 

^Receipt  on  of  the  county  of  Worcester,  myself,  -and  others,  at  a  fixed  weekly 

oceountof    g^lary,  which  was  paid  to  him  out  of  the  county  rates  by  the  governor 

^*    '      of  the  gaol,  who  received  the  money  for  the  purpose  from  Sir 

Edmund  Lechmere. 

The  moneys  which  the  prisoner  misappropriated  he  received 
from  persons  for  grinding  their  grain  at  the  mill ;  but  none  of 
these  persons  had  obtfuned  a  ticket  as  above-mentioned  from  the 
porter  s  lodge,  nor  had  they  been  directed  by  the  prisoner  to  obtain 
sych  tickets,  nor  was  there,  in  fact,  any  ticket  at  alL 

The  offence,  if  anv,  took  place  entirely  in  the  gaol  for  the  county 
of  Worcester,  which  is  situate  within  the  county  of  the  city  of 
Worcester,  more  than  500  yards  from  the  county  of  Worcester. 
The  county  of  the  city  of  Worcester  has  a  separate  jurisdiction, 
and  its  own  Recorder  and  Quarter  Sessions. 
Case.  It  was  objected,  on  the  part  of  the  prisoner,  that  the  Court  of 

Quarter  Sessions  for  the  county  had  no  jurisdiction  to  try  the  case ; 
That  the  prisoner  was  not  a  servant,  within  the  meaning  of  the 
embezzlement  statutes,  to  either  the  inhabitants  of  the  county,  or 
to  the  Clerk  of  the  Peace  and  others ; 

That  the  money  he  received  he  did  not  receive  by  virtue  of  his 
employment,  nor  for  or  on  account  of  his  masters,  so  as  to  consti- 
tute the  offence  of  embezzlement. 

It  was  agreed  that  any  amendment  in  the  indictment  which  the 
facts  in  evidence  might  warrant,  and  which  the  Court  of  Quarter 
Sessions  had  the  power  of  making,  should  be  considered  by  the 
Court  of  Criminal  Appeal  as  made. 

The  Chairman  requested  the  opinion  of  the  Court  of  Criminal 
Appeal  whether  the  conviction  could  be  supported  ? 
Huddlesfan,  for  the  prisoner. 

Selfe  was  called  upon  to  argue  on  the  part  of  the  Crown. 

Parke,  B. — What  do  you  say  as  to  the  venue  ? 

Sel/e. — By  4  Geo.  4,  c  64,  s.  48,  the  gaol  is  made  part  of  the 

county.     The  next  objection  is,  that  the  prisoner  was  not  a  servant 

of  the  inhabitants  within  the  statute  of  embezzlement.    (Upon 

this  point  no  judgment  was  pronounced ;    but  stat.  4  (Greo.  4,  c  64, 

ss.  12,   15;    A.  V.   CaUahariy  8  Car.  &  P.   154;    R.   v.  Jensouy 

1  Moo.  C.  C.  434 ;  R.  v.  Spencer,  R.  &  R.  299 ;   R.   v.  Hey, 

1  Den.  C.  C.  602,  were  referred  to.)     Thirdly,  it  was  objected 

that  the  money  was  not  received  by  virtue  of  the  employment ; 

because  the  prisoner  neglected  another  part  of  his  duty,  which  was 

to  require  all  those  who  brought  grain  to  be  ground  to  get  a  ticket 

specifying  the  quantity.     [Parke,  B. — The  question  is,  whether 

the  omission  to  take  a  ticket  was  a  mere  neglect  of  duty,  or 

£  whether  it  indicated  an  intention  to  use  the  mill  on  his  own 
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account.]  He  had  no  right  to  grind  any  corn  at  all  for  his  own 
private  benefit ;  and  it  would  be  strange  if  he  could  exonerate 
limself  from  liability  for  one   offence   by  committing  another. 

Cbesswell,  J. — He  could  only  render  his  masters  responsible        

jy  taking  a  ticket]     The  masters  would  be  responsible  to  all       ^^^- 
persons  bringing  corn  to  be  ground  at  their  mill,  and  could  not  EmbetzUmem 
exempt  themselves  by  a  private  arrangement  between  them  and  —Receipt  w 
their  servant,     Reg.  v.  Snawley  (4  Car.  &  P.  390)  is  the  only     *'^^jf 
authority  which  favours  the  unreasonable  supposition  that  a  servant,  ^' 

by  violating  his  master's  orders  in  one  respect,  may  free  himself 
from  responsibility  for  violating  them  in  another ;  and  that  was 
questioned  in  Reg.  v.  Aston  (2  Car.  &  K.  413.)  [Pabke,  B. — ^If 
he  was  misusing  the  mill  for  his  private  benefit,  then  he  did  not 
receive  the  mone^  by  virtue  of  his  employment.]  He  could  not 
receive  it  otherwise  than  by  virtue  of  his  employment. 

Pollock,  C.B.— We  are  all  of  opinion  that  this  conviction 
cannot  be  supported.  The  only  point  on  which  I  am  to  pronounce 
the  unanimous  opinion  of  the  court  is  this,  that,  on  the  facts  stated, 
it  appears  that  the  defendant  had  no  right  on  behalf  of  his  master 
to  grind  any  corn  but  that  which  was  brought  with  a  ticket ;  and 
that  the  reasonable  conclusion  is  that,  as  to  all  com  ground  without 
a  ticket,  he  intended  to  make  an  improper  use  of  the  machine,  and 
did  use  it  on  those  occasions  for  his  private  benefit.  The  money, 
therefore,  was  not  received  on  account  of  his  master;  and  he  was 
not  guilty  of  embezzlement. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  29,  1854. 

Reg.  v.  Carlisle  and  another,  (a) 

Conspiracy  to  effect  lawful  object  by  unlawful  means — Procuring  abaie* 
ment  of  price  by  false  representations. 

The  offence  of  conspiracy  may  be  committed  by  conspiring  to  use  unlawfiJ 
means  for  the  accomplishment  of  a  lawful  object ;  and  where  A,  and  B,^ 
by  false  representations  made  to  C,  respecting  a  horse  which  the  latter 
had  sold  to  A.,  induced  him  to  accept  a  smaller  sum  in  satisfaction  of 
the  agreed  price: 

ffeld^  Aaty  although  C.  would  not  be  bound  by  his  agreement  to  accept 
the  smaller  sum,  A,  and  B.  were,  nevertheless,  properly  convicted  of  a 
conspiracy. 

THE  defendants  were  tried  before  Cresswell,  J.,  at  the  last 
Liverpool  Afisizes,  on  the  following  indictment: — '^Lancashire) 
to  wit. — The  jurprs  for  our  ladj  the  Queen,  upon  their  oath  present^ 
that  before  the  time  of  committing  of  the  offences  hereinafter 
mentioned,  to  wit,  on  the  23rd  December,  1853,  one  Thomas  Sibson 
sold  to  William  Brown  a  certain  mare,  at  and  for  the  price,  to  wit^ 
of  39/.)  to  be  paid  for  the  said  mare  by  the  said  William  Brown  to 
the  said  Thomas  Sibson,  which  said  price,  at  the  time  of  the  com- 
mitting of  the  offence  hereinafter  mentioned,  was  still  due  and 
^  unpaid.     And  the  jurors  aforesaid,  upon  their  bath  aforesaid,  do 

further  present  that  William  Carlisle  and  the  said  William  Brown, 
well  knowing  all  and  several  the  premises,  but  contriving  and 
intending  to  cheat  and  defraud  the  said  Thomas  Sibson,  did,  on  the 
day  and  year  aforesaid,  unlawfully  conspire,  combine,  confederate^ 
and  agree  together,  by  false  and  fraudulent  representations  to  the 
said  Thomas  Sibson  that  the  mare  was  unsound  of  her  wind,  and 
that  she  had  been  examined  by  a  veterinary  surgeon,  who  had 
pronounced  her  a  roarer,  and  that  he  the  said  William  Brown  had 
sold  her  for  27A,  to  induce  and  persuade  the  said  Thomas  Sibson 
to  accept  and  receive  from  the  said  William  Brown  a  much  less 
sum  of  money  in  payment  for  the  said  mare  than  the  s(ud  William 
Brown  had  agreea  to  pay  the  said  Thomas  Sibson  for  the  same, 
and  thereby  to  cheat  and  defraud  the  said  Thomas  Sibson  of  a 
large  part,  to  wit,  12/.,  of  the  price  so  agreed  by  the  said  William 
Brown  to  be  paid  to  the  said  Thomas  Sibson  for  the  said  mare,  to 
the  great  damage  of  the  said  Thomas  Sibson,  and  against  the  peace 
of  our  lady  the  Queen.^  It  was  proved,  as  alleged,  that  Thomas 
Sibson  had  sold  a  mare  to  Brown ;  that  JBrown  stated  that  he  was 

(a)  Beported  by  A.  BnTLEsrosf ,  Esq.,  Barrister-at-Law. 
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about  to  take  her  to  Preston  fair ;  and  Sibson  agreed  to  trust  him        fiieo. 

for  the  price  till  after  the  &ir.     The  defendant  afterwards  conspired  ^' 

to  send  a  false  account  of  the  mare  to  Sibson,  and  thereby  to  get  ^^^^^e^'^ 

him  to  forego  part  of  the  agreed  price ;  and,  in  pursuance  of  the        

conspiracy,  Carlisle  wrote  and  sent  the  following  letter  to  Sibson : —        ]^ 

CoHspincff  to 

*'  Preston,  Jan.  2,  1854«  ptoettn  abater 
"  Mn  Sibson,  Sir,— The  mare  I  bought  from  you  is  unsound  of  »*^o/prici. 
her  wind  ;  she  has  been  examined  by  a  veterinary  surgeon,  and  he 
has  pronounced  her  a  roan  On  her  account  of  her  being  slope  when 
I  bought  her  I  could  not  examine  her  as  to  her  wind.  I  nauffh 
request  an  answer  by  return  of  post  what  must  be  done  with  her. 
I  could  have  sold  the  mare  well  head  it  not  been  for  that  defect. 
N.B. — Direct  to  William  Brown,  White  Horse  Inn,  Preston.— I 
am  yours  respectfully,  Wm.  Brown.** 

Address  of  envelope,  *^  Mr.  Sibson^  Grindsal  by  Carlisle  in 
hast:' 

In  consequence  of  the  letter  Sibson  went  to  Preston,  and  saw  ^m* 
Carlisle,  who  stated  that  he  had  examined  the  mare,  and  that  she 
was  unsound,  which  he  knew  to  be  false.  Sibson  afterwards  saw 
Brown,  who  told  him  that  he  had  sold  the  mare  for  27L  only  (which 
was  false),  and  persuaded  Sibson  to  receive  that  sum  in  satistaction 
of  his  claim ;  but  no  receipt  or  other  discharge  was  given.  For  the 
defendants  it  was  contended  that  no  indictable  offence  had  been 
proved  or  charged ;  for  that  the  facts  alleged  in  the  indictment,  and 
given  in  evidence,  did  not  and  could  not  alter  the  position  of 
Sibson,  inasmuch  as  the  payment  of  the  smaller  sum  was  no  satis* 
&ction  of  the  larger  sum  for  which  he  had  sold  the  mare  to  Brown, 
and  consequently  he  might  afterwards  enforce  payment  of  the 
residue,  and  could  not  be  thereby  cheated  of  the  difference.  The 
jury  found  the  defendants  guilty ;  but  having  doubts  upon  the 
point  raised,  the  learned  judge  discharged  them  on  bail,  and 
requested  the  opinion  of  this  court  as  to  the  legality  of  the 
conviction. 

JVbighaniy  for  the  prisoners.-^There  is  no  offence  charged  or 
proved ;  because  this  is  not  a  conspiracy  to  effect  an  illegal  object^ 
or  a  legal  object  by  unlawful  means.  The  alleged  object  is  to  per* 
suade  Sibson  to  take  211  for  a  debt- of  39/.,  wliich  could  not  be 
done.  A  smaller  «8um  cannot  be  accepted  in  satisfaction  of  a 
lanrer:  {Cumber  v.  JVanCy  1  Smith's  L.  C.  146.) 

Bollock,  C.  B.-^It  might  if  a  release  was  given. 

iVkighanu-^^Mt  there  was  no  release  given  in  this  case ;  and  the 
debt  due  to  Sibson  remained  the  same  as  if  the  defendants  had 
made  no  representation  to  him  at  all. 

Erle,  J.-— May  there  not  be  a  conspiracy  by  false  pretences  to 
obtain  a  gift  ? 

Pabilb,  B. — That  would  be  inducing  a  man  to  part  with  his 
property  by  false  pretences. 

Whigham.^--TdLetQ  the  object  could  not  be  effected. 
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Pollock,  C.  B. — Nor  can  it  ever  in  the  case  of  frauds  because 
the  fraud  vitiates  the  transaction. 

Erle,  J. — If  there  is  a  conspiracy  by  unlawful  means  to 
accomplish  a  lawful  object,  it  is  indictable ;  are  not  these 
misrepresentations  unlawful  means  ? 

Whiff  ham. — This  is  no  more  than  an  attempt  by  a  purchaser  to 
get  an  abatement  of  price,  by  saying  that  he  had  made  a  bad 
bargain. 

Crompton,  J. — There  is  no  case,  I  believe,  which  decides  that 
a  conspiracy  to  misrepresent  the  value  of  goods,  even  as  between 
buyer  and  seller,  would  not  be  an  indictable  offence, 

Erle,  J.,  referred  to  R.  v.  Kenrick  (5  Q.  B.  49.) 

Whigham.—R.  y.PyweUil  Stark.  N.  P.  C-  402)  is  more  like 
this  case.- 

Erle,  J. — Tliat  case  was  cited  in  R.  v.  Kenrick,  but  certainly 
not  sanctioned  as  an  authority. 

Whiffham.-'In  R.  v.  Turner  {IS  East,  228),  a  conspiracy  to  kill 
game  was  held  not  indictable. 

Pollock,  C.  B. — Because  the  object  was  mere  amusement ;  and 
not  to  injure  the  prosecutor. 

Whiffham.-^H.ere  the  object  was  to  get  the  prosecutor  to  take  a 
smaller  sum  in  satisfaction  of  a  larger,  which  could  not  be  done  $ 
and,  even  if  the  means  were  umawful,  still  the  offence  is  not 
indictable. 

Pollock,  C.  B. — I  believe  that  we  are  all  of  opinion  that  this 
indictment  is  sustainable,  and  that  the  facts  proved  in  evidence 
sustain  it ;  that  the  indictment  is  good  in  point  of  law,  and  proved 
by  the  evidence  in  point  of  fact.  The  substance  of  the  charge  is, 
that  the  prisoner  used  unlawful  means,  namely,  the  misrepre^ 
sentation  of  facts,  for  the  purpose  of  inducing  the  prosecutor  to 
forego  a  claim.  I  own  that  I  have  never  been  able  to  perceive  the 
force  of  the  argument  that,  because  the  fraud  could  not  accomplish 
the  object,  and  the  right  of  the  prosecutor  could  not  be  altered 
thereby,  therefore  the  indictment  is  not  sustainable ;  because  in  no 
case  is  there  any  actual  change  of  property  where  there  is  a  change 
of  possession  procured  by  fraud.  The  fraudulent  act  need  not  be 
successful ;  and  it  was  quite  enough  that,  by  false  representations, 
the  prosecutor  was  induced  to  say  that  he  would  accept  the  smaller 
sum.  When  two  persons  conspire  together  to  do  that  which  may 
not  be  unlawful  in  itself,  but  by  unlawful  means,  they  come  within 
the  legal  definition  of  the  offence  of  conspiracy,  and  must  take  the 
consequences. 

Conviction  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

May  Session,  1854. 

May  11. 

(Before  Mr.  Coimissioner  Gurney.) 

Reg.  v.  Davis,  (a) 

Burglary — Breaking — Entering* 

It  is  not  sufficient  to  constitute  the  offence  of  burglary  that  there  was  an 
entry  vnthout  a  breaking  of  the  outer  door,  and  a  breaking  without  an 
entry  of  an  inner  one. 

THE  prisoner  was  indicted  for  burglary.-— It  appeared  in  evidence 
that  the  loft  of  the  house  in  which  the  offence  was  alleged  to 
have  been  committed,  had  two  doors,  one  in  the  roof  above,  the 
other  communicating  with  the  room  below.  There  was  no  evidence 
to  show  any  breaking  of  the  door  in  the  roof,  but  the  one  on  the 
floor  of  the  loft,  leamng  into  the  lower  room,  had  been  wrenched 
off  its  hinges.  There  was  no  proof,  however,  that  the  person  who 
had  so  broken  the  door  had  ever  gone  through  it  into  the  room 
below.     On  these  facts, 

Ribton  (for  the  prisoner)  submitted  that  the  charge  of  burglary 
could  not  be  sustained.  The  outer  door  was  not  broken ;  and, 
although  there  was  a  breaking  of  the  inner  one,  there  was  no  entrv. 
The  charge  was  breaking,  and  an  entering  by  means  of  the  break- 
ing ;  but  the  evidence  here  was  an  entering  first  and  a  breaking 
afterwards. 

lAlley  (for  the  prosecution)  contended  that,  as  there  was  a 
breaking  and  entenng,  no  matter  which  came  first,  the  charge  was 
proved. 

Mr.  Commissioner  Gurnet,  having  consulted  Mr.  Justice 
Cresswell  in  the  adjoining  court,  held  that  the  charge  of  burglary 
could  not  be  sustained.  To  constitute  the  crime,  the  entry  must 
be  consequent  upon  the  breaking. 

The  prisoner  was  convicted  of  an  attempt  to  commit  a  burglary. 

LiOey  for  the  prosecution. 

Ribton  for  the  prisoner. 

(a)  Reported  by  B.  C.  Robosoh,  Esq.,  Barrister-at-Law. 


370  CRmiKAL  LAW  CASES. 


COURT  OF  CRIMINAL  APPEAL. 

April  29,  1854. 

(Before  Pollock,  C.B.,  Parke,  B.,  Cbesswbll,  Erlk,  and 
Crompton,  JJ.) 

Reg.  v.  Joseph  Whiteman.  (a) 

Malicious  Trespass  Act^^Felonious  injury  to  property'^  Value* 

Upon  an  indictment  for  damaging  trees  and  shrubs  in  a  hedge  to  an 
amount  speeding  5/.,  a  valuer  proved  that  he  estimated  the  injury  to 
the  trees  at  1/.,  but  that  it  would  be  necessary  to  stub  up  the  old  hedge, 
and  that  it  would  cost  5L  I  As,  6d,  to  replace  it  s 

JBeldy  that  upon  this  evidence  the  indictment  could  not  be  sustained. 

AT  the  Quarter  Sessions  for  the  West  Riding  of  Yorkshire,  the 
prisoner  was  found  guilty,  and  sentenced  to  six  months' 
imprisonment,  upon  an  indictment  which  charged  him  with  felo- 
niously damaging  two  oak-trees,  one  ash-tree,  one  elm-tree,  and 
one  hundred  thom*shrubs,  the  property  of  Joseph  Charlesworth 
and  others,  growing  in  a  certain  hedge  there  situate  (elsewhere 
than  in  a  park,  pleasure-ground,  garden,  orchard,  or  avenue,  or  any 
ground  adjoining  or  belonging  to  a  dwelling-house),  thereby  then 
and  there  doing  injury  to  the  said  J.  C.  and  others  to  an  amount 
exceeding  the  sum  of  5L 

But  the  chairman  reserved  the  following  case : 
Charles  Turner,  a  sworn  valuer,  proved  that  he  had  valued  the 
damage  done  to  the  trees  and  hedge  at  5L  I4s.  6d.    He  stated  it 
would  be  necessary  to  stub  up  the  old  hedge,  and  gave  the  follow- 
ing particulars  of  his  valuation : 

£  s.    d. 

Stubbing 0  15     0 

Post  and  rails  to  protect  new  hedge  .  •  3  10  0 
Quickwood,  setting  and  cleaning  .  .  .096 
Injury  to  trees 10    0 

£5  14  6 
He  further  stated  that  he  did  not  value  the  old  hedge;  he  valued 
what  it  would  cost  to  replace  it ;  he  could  not  value  the  old  hedge, 
it  was  so  dilapidated  and  burned.  The  court  directed  the  jury 
that  this  was  sufficient  evidence  of  injury  done  to  the  amount  of 
5L  and  upwards,  as  charged  in  the  indictment     It  was  objected, 

(a)  Reported  bj  A  BittlB8T09,  Esq.,  Barriiter-at-Law. 
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on  the  part  of  the  prisoner,  that,  as  the  injury  done  must  amount        Bio. 
to  5L9  and  that  as  it  must  be  injury  done  in  respect  of  a  growing      j  **  ^ 
tree,  sapling,  shrub,  or  underwood,  there  was  no  evidence  of  such   whitoiak. 
injury  beyond  1/. 

Johnstone  appeared  for  the  prisoner. 

Hardy^  for  the  Crown,  declined  to  argue  in  support  of  the 
conviction. 

By  the  COUBT.  Conviciian  quaslied* 


COURT  OF  CRIMINAL  APPEAL. 

April  29,  1854. 

(Before  Pollock^  C.B»,  Parke,  B.,  Cbesswell,  EelEi  and 
Cbompton,  JJ.) 

Reg.  v.  William  Walker,  (a) 

Vnlairfut  apprehension — AssauU  previousfy  commiUed'^Continuous 
pursuit^^Danger  of  renewal, 

A,  committed  an  assault  upon  a  constable,  tcho^  two  hours  ajterwardsf 
having  obtained  assistance,  and  when  there  was  no  danger  of  any 
renewal  of  the  assault,  attempted  to  apprehend  him^  and  was  wounded 
in  the  attempt : 

Held,  that  his  apprehension  at  that  time  was  unlawful  f  and  that  he  was 
improperly  convicted  qf  wounding  the  constable  with  intent  to  prevent 
his  lawful  apprehension. 

THE  following  case  was  reserved  by  Cresswell,  J. : — 
Indictment  for  cutting  and  wounding  Thomas  Ckrkson,  with 
intent  to  disable;   secondly,  with   intent  to  do  some   grievous 
bodily  harm ;  thirdly,  with  intent  to  prevent  the  lawful  apprehen- 
sion of  the  prisoner. 

Thomas  Clarkson  was  a  eeijeant  in  the  Lancaster  constabulary 
force,  and  the  prisoner  a  police  constable  under  him. 

In  the  evemng  of  the  drd  January,  Clarkson  went,  as  was  his 
duty,  to  the  house  of  the  prisoner,  to  see  that  he  was  correct  in  the 
discharge  of  his  duty ;  the  prisoner  had  some  altercation  with  him, 
and  Clarkson  left  the  house;  the  prisoner  followed  and  struck 
him,  and  fell  when  attempting  to  strike  a  second  time.  Clnrkson 
then  went  away  for  assistance,  returned  to  the  prisoner's  house 

(a)  Beported  by  A  BrrrLBsToir,  Esq.,  Barritter-atrLaw. 
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Rko.        with  two  police  constables ;  the  prisoner  was  not  then  at  home ; 
^y  *'  they  returned  a^^ain  in  two  hours,  and  then  saw  him,  and  Clarkson 

Walkkb.     ^^^^  ^1^  ^^^^  he  must  go  with  him  to  the  Newton  station ;  the 

prisoner  said  he  would   not  stir  an  inch   that  night;    Clarkson 

]^       attempted  to  take  hold  of  him,  whereupon  the  prisoner  struck  him 

AmouH-^     o^  the  head  with  a  clock-weight,  and  inflicted  a  severe  wound. 

Uniawfid     The  jury  found  him  guilty  of  wounding  to  prevent  his  lawful 

apprehennom,  apprehension,  and  negatived  the  other  intents  charged.     Having 

some  doubt  whether  tne  apprehension  was  lawful,  I  did  not  pass 

sentence ;  and  have  to  request  the  opinion  of  this  court  as  to  the 

propriety  of  the  conviction.     The  prisoner  could  not  find  bail,  and 

remains  in  custody. 

The  case  was  not  argued  by  counsel. 

Pollock,  C.B. — We  are  all  of  opinion  that  this  conviction 
cannot  be  supported.  All  that  the  jury  have  found  is,  that  the 
prisoner  assaulted  the  prosecutor  with  intent  to  prevent  his  lawful 
apprehension ;  but  we  are  of  opinion  that  his  apprehension  at  that 
time  was  not  lawful  The  offence  for  which  lie  mi^ht  be  appre- 
hended— namely,  the  assault,  was  committed  at  another  time  and 
place ;  and  there  was  no  continued  pursuit.  The  interference  of 
the  officer,  therefore,  was  not  for  the  purpose  of  preventing  an 
affi:^y,  nor  of  arresting  a  person  whom  he  had  seen  recently  com- 
mitting an  assault;  but  the  apprehension  was  so  disconnected  from 
the  supposed  justification  of  it,  that  that  want  of  connection  ren- 
dered it  nnlaw/ul.  So  that  in  point  of  fact  the  apprehenaion  was 
-  not  lawful ;  and  the  prisoner  could  not  be  convicted  of  an  assault 
with  intent  to  resist  nis  lawful  apprehension. 

Pabke,  B. — According  to  Timothy  v.  Simpson  (1  Cr.  M.  A  R 
757)  the  officer  might  arrest  if  there  was  danger  of  the  affiray  being 
renewed ;  but  that  is  out  of  the  question  in  this  case. 
Cr£S8W£LL,  Erle,  and  Ceompton,  JJ.,  concurring. 

Conviction  qtuuhed. 
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COURT  OF  CRIMINAL  APPEAL. 

JuneSy  1854. 

(Before  Lord  Campbell,  C.  J.,  Alderson,  B.,  Coleridge,  J., 
Martin,  B.,  and  Crowder,  J.) 

Reg.  v.  David  Pratt,  (a) 

Larceny — Possession — Assignment /or  benefit  of  creditors — Stamp. 

A,j  having  executed  an  asxignment  of  all  his  goods  and  effects  to  trustees 
for  the  benefit  of  his  creeUtors^  took,  to  pieces  some  machines  included  in 
the  assignment,  and  secretly  removed  them  from  the  premises,  with  intent 
to  defraud  the  creditors.  But  the  trustees  had  not  at  that  time  taken 
possession  ;  and  the  jury  found  that  the  property  was  not  in  the  care 
and  custody  of  A.  as  agent  for  the  trustees. 

Held,  that  A.  was  not  guilty  of  larceny. 

The  deed,  after  it  had  been  executed  once,  was  re-executed  by  A.  for  the 
purpose  of  having  the  execution  attested  by  an  attorney,  and  preventing 
the  deed  from  operating  as  an  immediate  act  of  bankruptcy  under 
sect,  6S  of  the  Bankrupt  Law  Consolidation  Act: 

Held,  that  the  deed  was  admissible  in  evidence,  though  not  restamped. 

THE  prisoner  was  tried  at  the  last  January  Sessions  for  the 
borough  of  Birmingham,  upon  a  charge  of  having  feloniously 
stolen,  taken,  and  carried  away  on  the  18th  May,  in  the  16th  year 
of  our  Sovereign  Lady  the  Queen,  one  die  lathe,  the  goods  of 
Edward  Barker  and  another;  and  on  the  19th  May,  in  the  same 
year,  ten  lathes,  the  property  of  the  said  Edward  Barker  and 
another,  the  goods  and  chattels  of  the  prosecutors;  and  was  found 
guilty. 

The  prisoner  was  a  thimble  maker  and  manufacturer,  carrying  on 
his  business  in  two  mills,  one  a  thimble  mill,  and  the  other  a  rolling 
mill,  in  the  borough  of  Birmingham ;  and  before  the  occurrence 
hereinafter  mentioned,  he  was  the  owner  and  proprietor  of  the  pro- 
perty mentioned  in  the  indictment. 

On  the  14th  Mav,  1853,  the  prisoner,  being  in  pecuniary  diffi- 
culties, arranged  with  the  prosecutors,  Edward  Barker  and  William 
Wayte,  creditors  of  the  pnsoner,  and  with  Mr.  Collis,  an  attomey- 
at-law,  who  acted  on  their  behalf,  to  execute  an  assignment  to 
trustees  for  the  benefit  of  his  creditors;  and  on  the  18th  May,  a 
deed  of  assignment  was  executed  by  him,  whereby  the  prisoner 
assigned  to  the  prosecutors,  as  trustees  for  the  purposes  therein 

(a)  Beported  by  A.  Bittlbston,  Esq.,  Barrister^at-Law. 
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Bxo.  mentioned,  certain  property,  by  the  description  following : — All  and 
David^batt  ®^®7  *^®  engines,  lathes,  boilers,  famaces,  horses,  carts,  machinery, 

'  tools,  and  implements  of  trade,  the  stock-in-trade,  goods,  wares, 

1854.  merchandise,  household  furniture,  fixtures,  plate,  linen,  china, 
Zhm^«w— •  ^^^^  of  account,  debts,  sum  and  sums  of  money,  and  all  securities 
PoiteuUm,  for  money,  vouchers,  and  other  documents  and  writings,  and  all 
other  the  personal  estate  and  effects  whatsoever  and  wheresoever, 
save  and  except  leasehold  estates,  of  the  said  David  Pratt,  in 
possession,  reversion,  remainder,  or  expectancy,  together  with  full 
and  free  possession,  right  and  title  of  entry  in  and  to  all  and  every 
of  the  mills,  works,  messuages,  or  tenements  and  premises  wherein 
the  said  several  effects  and  premises  then  were :  to  have  and  to 
hold  the  said  engines,  and  otner  the  premises,  unto  the  said  William 
Barker  and  William  Wayte,  their  executors,  administrators,  and 
assigns,  absolutely. 

The  deed  was  executed  by  the  prisoner  in  the  presence  of,  and 
was  attested  by,  James  Itous,  who  was  a  clerk  of  Mr.  Collis,  and 
who  was  not  an  attorney  or  solicitor. 

On  the  29th  May  the  said  deed  was  again  executed  by  the  pri- 
soner in  the  presence  of  the  said  Mr.  Couis,  and  in  all  respects  in 
conformity,  with  the  provisions  of  the  68th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  with  the  view  of  preventing  the  deed 
from  operating  as  an  act  of  bankruptcy.  The  deed  had  been  duly 
Can.  stamped  on  its  first  execution,  but  no  second  stamp  was  affixed  on 

its  second  execution,  which  omission  was  made  the  ground  of 
objection  to  its  receipt  in  evidence.  I  admitted  it,  however,  sub- 
ject to  the  opinion  of  this  honourable  court,  which  I  directed  should 
be  taken  if  it  became  necessary.  At  the  time  of  the  first  interview 
with  Mr.  Collis  on  the  14th  May,  the  prisoner  said  he  had  stopped 
work  altogether,  but  on  the  16th  it  was  arranged  between  him  and 
Mr.  Collis  that  the  rolling  business  should  be  allowed  to  go  on  to 
complete  some  unfinished  work.  Mr.  Collis  then  told  him  to  keep 
an  account  of  the  wages  of  the  men  employed  on  the  rolling  work, 
and  to  bring  it  to  the  trusteea  This  the  prisoner  did  on  the  19tli 
Ma^,  when  the  wages  were  paid  by  the  trustees,  and  the  rolling 
business  finally  stopped. 

In  the  nights  of  Monday,  the  16th  May,  and  of  every  other  day 
during  that  week,  the  prisoner  removed  property  conveyed  by  the 
deed — including  the  articles  mentioned  in  the  indictment — from  the 
thimble  and  roUing  mills  (some  of  the  heavier  machines  being  taken 
to  pieces  for  the  purpose  of  removal),  and  hid  them  in  the  cellar 
and  other  parts  of  the  house  of  one  of  his  workmen.  Some  time 
afterwards,  and  after  the  sale  by  the  trustees  of  the  remainder  of 
the  property,  a  Mr,  Walker,  who  had  been  a  large  purchaser  at  the 
sale*  recommenced  the  business  at  the  thimble  and  rolling  mills, 
and  the  prisoner  acted  as  his  manager,  when  the  property,  which 
formed  tne  subject  of  the  indictment,  was  by  the  prisoner's  direc- 
tions brought  back  at  intervals  to  the  mills* 

No  manual  possession  of  the  property  was  taken  by  the  pro- 
secutors prior  to  its  removal  from  and  back  to  the  mills,  but  the 
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prisoner  remained  in  possession  after  the  execution  of  the  deed^  in       Bbo. 
the  same  manner  as  before.  •'• 

I  asked  the  jury  three  questions: — 1st.  Did  the  prisoner  remove    ^^Z f^"' 

the  property  after  the  execution  of  the  deed  of  assignment?-^        1854. 

2ndly.  Did  he  so  act  with  intent  fraudulently  to  deprive  the  parties        

beneficially  entitled  under  the  deed,  of  the  goods  ? — 3rdly.  Was     PoJ^JJ^ 
he  at  the  time  of  such  removal  in  the  care  of  and  custody  of  such 
goods  as  the  agent  of  the  trustees  under  the  deed? 

I  put  these  three  questions  to  the  jury  separately^  and  they 
separately  answered  them^  as  follows:  1st.  He  did  remove  the 
property  after  the  execution  of  the  assignment. — 2ndly.  He  did  so 
remove  it  with  fraudulent  intent, — And  lastly:  He  was  not  in  the 
oare  and  custody  of  the  goods  as  the  agent  of  the  trustees,  and 
thereupon  (being  of  opinion  that  the  two  affirmative  answers  would 
support  a  conviction,  notwithstanding  the  third  answer  in  the 
negative),  I  directed  the  jury  to  find  the  prisoner  guilty^  which 
they  did. 

The  Questions  for  the  opinion  of  the  court  are:  1st.  Whether 
the  deed  of  assignment  ought  to  have  been  received  in  evidence  ? 
2nd.  Whether  my  direction  to  the  jury  was  correct? — And  lastly: 
Whether  the  conviction  is  valid? 

Bittleston  {Field  with  him)  for  the  prisoner. — ^The  conviction  is  Argument 
wrong.  1st  The  prisoner  was  in  lawful  possession  of  the  goods^ 
and  a  taking  by  him  did  not  constitute  larceny.  Furtum  non  est 
ubi  imtium  liabet  detentionis  per  dominum  reu  The  trustees  had  not 
even  a  constructive  possession  for  this  purpose;  though  they 
probably  had  for  the  purpose  of  maintaining  a  civil  action  of 
trespass  against  a  third  person.  The  doctrine  of  constructive 
possession  underwent  consideration  in  R,  y.Reed  (23  L.  J.  25,  M.C.^ 
where  a  servant  was  sent  to  fetch  coals ;  and  it  was  held  that  the 
servant's  possession  was  only  determined  when  he  had  placed  the 
coals  in  his  master's  cart,  which  was  the  same  thing  for  that  pur- 
pose  as  the  master's  warehouse.  If  this  case  is  put  upon  the 
ground  that  the  prisoner  was  a  bailee  and  broke  bulk,  tne  jury 
have  negatived  a  bailment.  2nd.  Under  the  68th  section  of  the 
Bankrupt  Act,  the  re-execution  constituted  a  material  alteration  of 
the  deed,  which  therefore  required  to  here  stamped.  [Lord 
Campbell,  C.J. — Was  not  the  re-execution  a  mere  nullity?] 
Probably  that  is  so. 

A.  fVilbf  contri. — This  is  a  case  of  bailment  The  trustees 
permitted  the  prisoner  to  continue  in  possession,  and  by  so  doing 
constituted  him  a  bailee.  [Lord  Campbell,  C.J. — The  jury  have 
found  the  contrary.]  They  have  only  found  that  he  was  not  their 
agent ;  and  there  is  a  distinction  between  an  agent  and  a  bailee. 

LoBD  Campbell,  C.J. — It  is  found  that  he  had  not  the  care  or 
custody  of  the  goods  as  their  agent ;  and  that  clearlv  negatives  a 
bailment;  and  uiat  is  the  only  ground  upon  which  tins  case  could 
be  put.  The  prisoner,  therefore,  was  in  lawful- possession  of  the 
goods,  and  cannot  be  convicted  of  larceny. 

Aldebson,  B. — This  is  the  case  of  a  man  stealing  goods  out  of 
his  own  possession.  Convictian  quashed. 
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COURT  OF  CRIMINAL  APPEAL, 

June  3,  1854. 

Reg.  v.  Feathebstone.  (a) 

Larceny — Delivery  of  money  by  wife  to  adulterer. 

Upon  an  indictment  for  larceny  of  money ^  it  was  proved  that  the  pro- 
secutor^i  wife  delivered  the  money  to  the  prisoner^  with  whom  she 
eloped;  and  that,  when  he  received  it,  the  prisoner  knew  that  she  had 
taken  it  without  the  authority  of  her  husband. 

ffeldy  sufficient  evidence  to  sustain  a  conviction, 

THE  prisoner,  George  Featherstone,  was  tried  at  the  last  assizes 
holden  at  Worcester.  The  indictment  charged  him  with 
stealing  twenty-two  sovereigns  and  some  wearing  appareL  It 
appeared  that  the  prosecutor^s  wife  had  taken  from  the  prosecutor's 
bed-room  thirty-five  sovereigns  and  some  articles  of  clothing,  and 
that  when  she  left  the  house  she  called  to  the  prisoner,  who  was 
in  a  lower  room  with  the  prosecutor  and  other  persons,  and  said 
*'  George,  it's  all  right ;  come  on."  Prisoner  left  in  a  few  minutes 
after.  The  prisoner  and  the  wife  were  afterwards  seen  together 
at  various  places,  and  eventually  were  traced  to  a  public-house, 
where  they  passed  the  night  together.  When  taken  mto  custody, 
the  prisoner  had  twenty-two  sovereigns  upcm  him.  The  jury 
found  the  prisoner  guilty,  stating  that  they  did  so  *^  on  the  ground 
that  he  received  the  sovereigns  from  the  wife,  knowing  that  she 
took  them  without  the  authority  of  her  husband."  Whereupon 
the  judge  respited  the  judgment,  admitted  the  prisoner  to  bail,  and 
reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal  the 
question,  whether  a  delivery  of  the  husband's  goods  by  the  wife 
to  the  adulterer,  with  knowledge  by  him  that  she  took  them 
without  the  husband's  authority,  was  sufficient  to  maintain  the 
indictment  for  felony  against  him? 

No  counsel  appeared  on  either  side. 

The  Court  retired  to  consider  their  judgment. 

Lord  Campbell,  C.J. — We  are  clearly  of  opinion  that  the 
conviction  was  right.  The  general  rule  of  law  is,  that  the  wife 
cannot  be  found  guilty  of  larcenv  for  stealing  the  goods  of  her 
husband ;  but  that  is  so,  because  the  husband  and  wife  are  regarded 
by  the  law  as  one  person,  and  therefore  the  taking  by  the  wife  is 
not  sufficient  to  constitute  the  ofience ;  but  that  rule  is  properly 
qualified  by  this,  that  when  she  becomes  an  adulteress,  she  deter- 
mines her  quality  of  wife,  and  her  property  in  the  husband's  goods 

(a)  Beportod  by  A.  Bittlbston,  Esq.,  Barristcr-at-LAW. 
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is  not  recognised.  The  prisoner  was  her  accomplice^  and  on  the 
finding  of  the  jury  he  assisted  her  and  received  the  sovereigns, 
knowing  that  the  wife  took  them  without  her  husband's  consent  It 
is  said  in  Russell  on  Crimes,  3rd  ed.  vol.  1,  p.  23,  that  ''a  stranger 
cannot  commit  larceny  of  the  husband's  goods  by  the  delivery  of 
the  wife ;  but  a  distinction  is  pointed  out  where  he  is  her  adulterer, 
for  which  Dalton's  Justice,  p.  504,  is  cited :  "  But  it  should  be 
observed  that  if  the  wife  steal  the  goods  of  her  husband  and  deliver 
them  to  B.,  who  knowing  it  carries  them  away,  B.  being  the 
adulterer  of  the  wife,  this,  according  to  a  very  good  opinion,  Wbuld 
be  felony  in  B. ;  for  in  such  case  no  consent  of  the  husband  can  be 

E resumed."  That  case  is  identical  with  the  present ;  the  prisoner 
ere  knew  that  the  property  he  carried  away  was  taken  without 
the  husband's  consent :  we  think,  therefore,  that  the  conviction 
was  right,  and  ought  to  be  affirmed. 

Alderson,  B.— The  wife  could  not  be  convicted,  so  as  to  make 
the  two  accomplices  in  the  commission  of  the  offence ;  but  the 
adulterer  cannot  set  up  as  a  defence  the  delivery  by  her  when  he 
takes  the  goods  with  a  knowledge  of  the  circumstances  which  make 
it  a  larceny. 

Coleridge,  J.,  mentioned  that,  in  a  case  tried  before  him  at 
Oxford,  a  conviction  had  taken  place  under  similar  circumstances. 

Conviction  affirmed. 


Bbo. 

V. 

Fbatbeb- 
arrosrs. 

1854. 

iMfceny — 
Adulterer. 


COURT  OF  CRIMINAL  APPEAL. 

Junes,  1864. 

(Before  Lord  Campbell,  C.  J.,  Alderbon,  B.,  Coleridge,  J.^ 
Martin,  B.,  and  Crowder,  J.)' 


Reg.  v.  Larkin.  (a) 

Indictment — Amendment  after  verdict. 

An  indictment  for  receiving  alleged  by  mistake  that  the  prosecutor^  instead 
of  the  prisoner^  knew  that  the  goods  were  stolen.  The  defect  was  not 
noticed  till  after  verdict^  when  a  motion  was  made  in  arrest  of  judg- 
ment ;  but  the  Court  below  then  amended  the  indictment : 

Heldy  that  the  amendment  could  not  be  made  after  verdict ;  and  that  the 
indictment  was  bady  in  arrest  of  judgment, 

DENNIS  LARKIN    was  indicted,    in   the  fitst  count,  for 
stealing,  on  the  3rd  May  last,  at  Sheffield,  Gibs,  weight  of 


VOL.  VI. 


(a)  Reported  by  A.  Biitmcston,  Esq.,  Barrister-at-Law. 
2   C 
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Kko.        steel,  the  property  of  Abram  Brooksbaiik ;  and  the  indictment  con- 
-   *'•  tained  a  second  count,  which  was  in  the  following  words  :— 

*  "  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

1854.  present  that  the  said  Dennis  Larkin  afterwards,  to  wit,  on  the  same 
iJuZyent—  7  ^^^  ^^^^ aforesaid,  with  force  and  arms  at  the  parish  of  Shef- 
AtMn^ent  ^^l^  aforesaid,  in  the  riding  aforesaid,  the  same  61bs.  weight  of 
steel  of  the  goods  and  chattels  of  the  said  Abram  Brooksbank,  then 
lately  before  feloniously  stolen,  taken,  and  carried  away,  then  and 
there  feloniously  did  receive,  he  the  said  Abram  Brooksbank  then 
and'there  well  knowing  the  said  last-mentioned  goods  and  chattels 
to  have  been  feloniously  stolen,  taken,  and  carried  away,  against 
the  form  of  the  statute  in  that  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity." 

On  the  trial,  no  evidence  was  offered  on  the  first  count ;  but  a 
verdict  of  guilty  was  returned  on  the  second  county  the  error  not 
having  up  to  that  time  been  observed  by  the  court     To  prove  the 
scienter^  counsel  for  the  prosecution  proposed  to  ask  a  witness  for 
the  prosecution  whether  ne  had  ever  sold  goods  at  other  times  to 
the  prisoner  which  he,  witness,  had  stolen  from  other  persons  than 
the  prosecutor.     Counsel  for  the  prisoner  objected  that  the  evidence 
was   not  receivable;    objection   allowed.      In   cross-examination 
counsel  for  the  prisoner  asked  the  witness,  for  the  purpose  of 
impeaching  his  credit,  whether  he  had  ever  stolen  anything  before  ? 
Answer — yes.     Question — how  many  times  ?    Answer — between 
four  and  five.     On  re-examination,  counsel  for  the  prosecution  pro- 
posed to  ask  the  witness,  for  the  purpose  of  proving  that  be  had 
sold  the  scraps  stolen  on  the  said  four  or  five  occasions  to  the 
prisoner,  what  he   had  done  with  them  ?     Objected  to  as  before. 
Objection  overruled ;  on  the  ground  that  the  evidence  was  let  in 
by  the  above  cross-examination,  and  the  witness  then  stated  that 
be  had  sold  the  scraps  stolen  on  former  occasions  to  the  prisoner. 
The  opinion  of  the  Court  of  Appeal  is  requested,  whether  the 
above-mentioned    evidence    was  admissible,   either  in    the   first 
instance,  or  in  consequence  of  the  cross-examination  of  the  wit- 
nesses by  the  prisoner's  counsel.     After  the  verdict  had  been 
recorded,  the  counsel  for  the  prisoner  moved  that  the  judgment 
should  be  arrested,  on   the  ground  that  the  indictment  did  not 
allege  any  guilty  knowledge  in  the  prisoner.     The  counsel  for  the 
prosecution  argued,  first,  that,  as  the  objection  had  not  been  brought 
to  the  notice  of  the  court  by  demurrer  or  otherwise  before  the  jury 
had  given  their  verdict,  the  counsel  for  the  prisoner  was  not  at 
liberty  to  move  in  arrest  of  judgment  at  the  time  when  he  did  so 
move.     Secondly,  that  the  second  count  was  good,  it  being  allow- 
able to  reject  the  words  *^  the  said  Abram  Brooksbank  "  as  surplu- 
sage, for  which  he  cited   R.  v.  Morris  (1  Leach,  C.  C.   103.) 
Thirdly,  that  the  indictment  might  be  amended.     The  court  were 
of  opinion  that  the  count  was  good  as  it  stood  ;  but  they  amended 
the  indictment  by  fetriking  out  the  words  *^  Abram  Brooksbank," 
and  substituting  the  words  "  Dennis  Larkin  "  between  the  words 
"  he  the  said"  and  the  words  "well  knowing"  in  the  second  count, 
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80  that  it  correctly  alleged  a  guilty  knowledge  in  the  prisoner; 
and  sentence  was  passed  upon  the  prisoner^  subject  to  the  opinion 
of  the  Court  of  Criminal  Appeal  on  the  following  questions  : — 
First,  whether  the  prisoner's  counsel  was  at  liberty  to  move  in 
arrest  of  judgment  at  the  time  when  he  did  move  ?  Secondly, 
whether  it  was  not  allowable  to  reject  the  words  "  the  said  Abram 
Brooksbank  "  as  surplusage,  so  that  the  second  count  was  good  as 
it  originally  stood  ?  Thirdly,  whether  the  court  had  power  to 
amend  the  indictment  in  manner  above  stated  ?  Fourthly,  if  the 
opinion  of  the  Court  of  Criminal  Appeal  is  that  the  conviction  is 
bad,  their  opinion  is  further  requested  on  the  point  whether  a  fresh 
indictment,  correctly  alleging  the  guilty  knowledge,  will  lie  against 
the  prisoner. 

Heatan,  for  the  prisoner. 

Lord  Campbell,  C.J. :  (After  reading  14  &  15  Vict.  c.  100, 
8.  25.) — The  question  is  whether,  under  that  section,  the  want  of 
the  scienter  in  the  second  count  is  a  formal  defect  amendable  after 
verdict 

jB.  HalU  for  the  Crown. — The  name  of  the  prosecutor  may  be 
rejected  as  surplusage:  (jB.  v.  Morris,  1  Leach  C.  C.  103.) 

LoBD  Campbell,  C.J. — ^You  will  have  great  diflSculty  in 
striking  out  the  words  '^  Abram  Brooksbank''  as  8ur])lusage. 
R,  V.  Morris  was  a  different  case ;  it  was  a  mere  misnomer.  There 
was  clearly  no  right  to  amend  the  count  in  this  way  after  verdict. 
The  indictment  is  clearly  bad  on  the  face  of  it,  in  not  alleging  the 
scienter;  and  the  objection  was  taken  at  the  proper  time.  We 
direct  that  the  record  be  restored  to  its  original  state,  and  the 
conviction  set  aside.  We  may  add,  for  the  information  of  the 
magistrates,  though  it  can  hardly  be  necessaiy  to  do  so,  that  a 
fresh  indictment  may  be  preferred  against  the  pnsoner  for  receiving 
the  property  knowing  it  to  have  been  stolen ;  but  not  for  stealing  it. 

Conviction  qiutslied. 


Reo. 

V. 

Larkib. 

1854. 

Indiclmtni — 
AmendnitnL 
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NORTHERN  CIRCUIT. 

York  Summer  Assizes,  1853. 

(Before  Mr.  Justice  Erle.) 

Reg.  V,  DuNDAS.  (a) 

False  pretences — Spurious  article — Trade  marks. 

An  indictment  for  false  pretences  will  be  sustained  by  evidence  that  tJie 
prisoner  had  sold  to  the  prosecutor  blacking  which  he  had  asserted  to 
be  ^^  Everett s  Premier ^^  and  which  bare  a  label  nearly^  but  not 
precisely^  imitating  Everett s  Inbels,  the  said  blacking  not  being 
Everetfs  Premier,  but  a  spurious  manufacture  of  his  own. 

ON  July  2  the  prisoner  went  to  Pocklington  with  a  cart  con- 
taining a  number  of  blacking-bottles,  labelled  '^  Everett's 
Premier."  Everett  is  a  blacking  maker  in  London,  and  that  was 
a  name  given  to  a  blacking  of  repute  manufactured  by  him. 
Prisoner  offered  this  blacking  for  sale  to  prosecutor,  taking  out  a 
bottle  and  a  brush,  and  proposing  to  prove  its  excellence;  but  the 
prosecutor  was  satisfied  with  his  assertion,  and,  after  some 
bargaining,  during  which  prisoner  offered  to  open  any  other  bottle 
if  prosecutor  doubted  whether  they  contained  as  ^ood  blacking  as 
that  he  had  produced,  the  prosecutor  bought  six  dozen  bottles. 
In  making  the  sale  the  prisoner  represented  himself  as  the  agent  of 
Everett,  who  lives  in  King- street,  Ilolborn,  and  said  they  had  sent 
him  the  blacking  in  casks  and  allowed  him  to  bottle  it.  The  bottles 
had  a  label  upon  them  calling  the  blacking  "  Everett's  Premier," 
and  imitating  Everett's  labels,  with  the  only  difference  that  the 
residence  was  stated  at  "  Queen's-court,"  instead  of  '^King's- 
court,"  and  their  not  being  signed  at  the  foot 

The  defence  was  that  the  prisoner  sold  the  blacking  on  sale  or 
return,  and  that  consequently  the  prosecutor  was  not  cheated,  as 
he  could  send  it  back  if  not  satisfied  with  it.  As  to  the  labels, 
they  were  not  similar,  and  the  prosecutor,  by  ordinary  caution, 
might  have  protected  hictiself. 

His  Lordship,  in  his  charge  to  the  jury,  said  that  the  prisoner  s 
offer  to  sell  on  sale  or  return  might  be  intended  to  put  prosecutor 
off  his  guard,  but  the  actual  bargain  was  for  cash,  which  was 
paid,  and  the  sale  completed.  With  respect  to  the  difference 
between  the  labels,  the  jury  would  consider  whether  it  was  a 
small  and  colourable  difference  only,  and  intended  to  deceive.     It 

(a)  Beported  by  Edward  W.  Cox,  Esq.,  BarrUter-at-Ltw,  to  wbon  it  was  oomrnQDicated. 
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was  of  little  consequence  whether  the  man's  name  was  Everett,  as        Bko- 
he  had  stated,  or  not,  for  even  if  it  were,  and  he  went  about  the      jy^^ 

country  and  offered   blacking  for  sale  as  "  Everett's  Premier,"        

representing  it  to  be  the  well-known  article  of  that  name,  knowing        1854. 
that  it  was  not   so,  and  intending  to   cheat  the  prosecutor  by        J^ 
passing  upon  him  a  spurious  article  as  the  true  one,  his  conduct     preteneei. 
was  equally  fraudulent. 

The  jury  found  the  prisoner  Guilty ,  and  he  was  sentenced  to 
two  years'  imprisonment. 

Overend  and  Shepherd  for  the  prosecutor. 

Dearsley  for  the  prisoner. 


COUllT  OF  CRIMINAL  APPEAL. 

June  25,  1854. 

(Before  Monahan,  C.  J.,  Tobrkns,  Ball,  and  Moore,  JJ., 
and  Greene,  B.) 

Reg.  v.  Patrick  Brenan.  (a) 

Indictment  for  rescue — Distress  for  poor  rate — Validity    of  rate — 
Warrant  to  collect — Evidence, 

The  proper  mode  of  stating  a  case  for  the  opinion  of  the  courts  is  to 
submit  some  point  or  points  of  law  for  its  consideration^  and  not  to 
seek  the  decision  of  the  court  on  the  evidence  generally^  a*  to  its  suffi- 
ciency to  support  a  conviction. 

In  an  indictmetit  for  a  rescue  of  property  distrained  by  a  poor  rate 
collcctorj  it  is  not  necessary  to  prove  the  making  of  the  ratCy  or  that 
there  is  any  sum  due  at  the  time  of  the  distress^  but  the  warrant  to 
collect,  if  in  the  form  and  with  the  requisites  required  by  the  Poor 
Law  Act,  toiU  be  sufficient  primH  facie  evidence  of  the  authority  of  the 
collector. 

The  section  which  requires  the  sum  to  be  collected  to  be  speeded  in  the 
warranty  is  satisfied  by  a  reference  in  the  warrant  to  the  collector's 
book  delivered  at  the  time  to  the  collector,  and  by  such  reference  the 
book  becomes  incorporated  with  the  warrant, 

THE  following  case  was  stated  by  the  Assistant  Barrister  of 
the  county  of  Wexford,  for  the  opinion  of  the  Court. 
The  traverser  was  tried  for  a  rescue  and  assault  before  me,  at  the 
last  Quarter  Sessions  for  the  county  Wexford,  at  Enniscorthy, 
upon  the  1st  of  April,  1854. 

(a)  Beported  hj  P.  J.  WKevsa,  Esq.,  Barrister-at-Law. 
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Brbnax. 

1854. 

rmctiee — 

Indictment — 

Rucue, 


The  indictment  for  rescue  charged  that  the  traverser,  on  the 
20th  February,  with  force  of  arras,  &c.,  at  Monasuthagh,  did 
unlawfully  rescue  from  and  out  of  the  custody  and  possession 
and  against  the  will  of  one  Michael  Finn,  then  and  there  in 
due  form  of  law  taken  and  distrained  by  the  said  Michael 
Finn,  the  sum  of  18*.  8c/.,  then  due  for  poor  rates  of  the 
lands  of  the  Monasuthagh,  &c.,  against  the  peace,  &a  The 
indictment  for  an  assault  upon  Michael  Finn  was  in  the  common 
form.  The  prisoner  having  been  arraigned  pleaded  not  guilty, 
and  consented  to  be  tried  upon  both  indictments  together. 
Having  been  given  in  charge  to  the  jury,  Michael  Finn  was 
sworn,  and  stated  that  he  was  collector  of  poor  rates  for  *  the 
Kilcomby  division  of  the  Gorey  Union,  in  which  the  lauds  of 
Monasuthagh  were  situate.  He  then  produced  a  warrant,  with  a 
collector's  book  annexed,  both  of  which  he  had  received  from  the 
guardians  of  the  Gorey  Union. 

The  warrant  was  as  follows : — 

General  Warrant  to  collect  and  levy  Poor  rate,  Gorey  Union. 

To  Mr.  Michael  Finn,  collector  of  poor  rates  for  the  Kilcomby 

division  of  the  above  union. 
Gorev  Union  /  ^^^  ^^®  hereby  authorized  and  directed  to  levy 
^  '  (      the  several  poor  rates,  and  arrears  of  poor  rates, 

in  the  annexed  book  set  forth,  from  the  several  persons  therein 
rated,  or  other  persons  liable  to  pay  the  said  rates  and  arrears  of 
rates,  by  all  such  ways  and  means  as  by  law  you  are  empowered 
to  use  in  levying  of  said  rates. 

By  the  guardians  of  the  poor  of  the  said  union,  at  a  meeting  of 
the  Board,  held  at  the  board-room  on  the  10th  day  of  September, 

^^^^*  OoTTRTowN  i  Chairman  of  the  Meeting.     Signed 

COURTOWN I         ^^  j^^j^ jj.  ^f  ^^^  majority. 

Robert  Symbs  )  r«     -j- 

Richard  Higginbotham  )  ^"^^'^"^  P'^«^^^- 

W.  H.  Higginbotham,  Clerk  of  the  Union. 

He  further  proved  the  several  signatures  to  the  warrant,  and 
that  the  persons  who  had  .signed  were  acting  before,  at,  and  subse- 
quent to  its  date,  in  the  respective  capacities  the  warrant  represented 
them  to  fill.  That  Daniel  Brenan  appeared  to  be  rated  in  his  book 
for  the  lands  of  Monasuthagh  at  18«.  8d,  that  he  had  been  acting 
as  collector  under  the  above  warrant,  and  had  repeatedly,  before 
the  day  of  seizure,  demanded  the  above  rate  from  Daniel  Brenan. 
That  on  the  20th  of  February  he  had  seized,  as  a  distress  for  that 
rate,  six  goats,  the  property  of  Daniel  Brenan,  and  that  an  offer 
had  been  made  by  Daniel  Brenan  to  pay  the  amount  if  he  (Finn) 
would  give  a  receipt  for  a  former  rate,  which  had  been  paid 
after  having  been  the  subject  of  a  previous  rescue  by  Brenan. 
That  he  offered  to  give  the  receipt  upon  Brenan  sending  to  his 
(Finn's)  house,  and  that  the  rate  of  18«.  %d,  not  having  been  paid. 
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he  read  his  warrant  for  collection  (as  above)  to  Daniel  Brenan  and        Rbo. 
the  traversery  who  is  his  son.  •  ^' 

Michael  Finn  then  detailed  the  mode  of  rescue  and  assault,  and     ®^^*' 
other  witnesses  were  examined  for  the  prosecution  and  defence.        1854. 
The  assault  formed  portion  of  the  rescue.  /vlrf&i— 

The  attorney  for  the  traverser  called  upon  me  to  direct  an   indkimmt-- 
acquittal,  upon  the  ground  that  sufficient  evidence  had  not  been       Rueue. 
^ven  that  any  rate  was  legally  due  at  the  time  of  seizure,  none 
having  been  offered  of  the  due  making  of  the  rate. 

On  the  part  of  the  prosecution  it  was  admitted  that  no  further 
evidence  as  to  the  legality  of  the  rate  was  then  in  the  power  of 
the  Crown ;  but  it  was  insisted  that  proof  of  the  execution  of  the 
warrant  by  the  proper  legal  parties  was  sufficient  primd  facie 
evidence  of  the  legality  of  the  rate  which  it  empowers  tne  collector 
to  levy,  and  a  dictum  of  Baron  Pennefather's  to  that  effect,  at  a 
previous  assizes  of  Wexford  in  a  similar  case,  was  cited  and  relied 
on.  No  evidence  impeaching  the  legality  of  the  rate  was  offered 
before  me ;  I  reserved  the  point,  and  took  the  opinion  of  the  jury 
upon  the  facts.  The  prisoner  was  found  guilty  of  the  rescue  and 
assault,  and  sentenced  by  me  to  two  months'  imprisonment,  but 
under  11  &  12  Vict  c.  78,  I  respited  execution  of  the  judgment, 
and  allowed  him  to  stand  out  on  bail  until  the  next  quarter  sessions 
for  the  County  of  Wexford,  to  be  held  at  Gorey ,  on  the  23rd  of 
June,  in  order  that  the  case  might  be  submitted  to  the  con- 
sideration of  the  justices  of  either  bench,  and  the  barons  of  the 
Exchequer,  and  to  obtain  their  judgment  upon  the  following 
question  of  law,  viz. : — 

Whether  upon  the  above  facts  there  was  sufficient  evidence  of  a 
legal  authority  to  seize  for  poor  rates? 

M.  R.  Sausse, 
Assistant  Barrister,  County  Wexford. 

Curran  (for  the  traverser.)— Firstly,  there  was  no  evidence  of 
any  rate  having  been  made,  or  of  any  liability  on  the  part  of  the 
person  distrained  upon.     Secondly,  the  collector's  book  was  not 

S roved  by  calling  any  witness,  in  the  usual  way  for  proving  such 
ocuments.  Again,  the  warrant  is  insufficient,  as  it  does  not  ap- 
pear that  it  was  under  date,  or  that  it  contained  any  specified  sum 
to  be  levied. 

Greene,  B. — If  you  can  establish  that  the  warrant  was  in- 
sufficient, it  will  be  sufficient  for  you :  you  had  better  therefore 
apply  yourself  to  that  point  first. 

Curran. — It  does  not  specify  the  gross  amount  of  the  rates  as 
required  by  the  act,  and  it  is  not  under  seal :  these  are  both  fatal 
objections.  [Monahan,  C.  J. — You  have  no  right  to  go  into 
that  latter  objection,  it  does  not  appear  that  it  was  taken  on  the 
trial.]  When  it  is  not  expressly  stated  to  be  under  seal,  the  pre- 
sumption should  be  in  our  favour ;  and  the  assistant  barrister,  by 
asking  the  opinion  of  the  court  as  to  whether,  on  the  facts  stated 
by  him,  there  was  sufficient  evidence,  has  left  this  point  open  to 
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Reo. 

V. 

Brknan. 

1854. 

Practice — 

IndickaeiU^ 

Hetcue, 


me.  [Greene,  B. — ^I  must  express  my  objection  to  assistant  bar- 
risters asking  us  generally,  on  the  facts  stated,  whether  there  was 
sufficient  evidence  to  support  a  conviction,  and  thus  letting  in  such 
controversies  as  the  present.  This  is  not  what  they  are  authorized 
to  do  by  the  act  giving  them  jurisdiction  to  state  cases  for  this 
court  They  are  to  select  some  legal  proposition  for  this  court  to 
decide  upon  that  should  be  explicitly  stated  and  the  argument 
confined  to  that  single  point.]  [Monahan,  C.J. — If  vou  press 
this  point  about  the  sealing  of  the  warrant  we  shall  send  the  case 
back  to  be  amended.]  The  rate-book  proves  itself,  but  the  col- 
lector's book,  which  has  not  been  proved,  was  useless  for  any 
purpose  of  evidence.  [Monahan,  C.  J. — That  book,  by  the  refer- 
ence to  it  in  the  warrant  is,  in  fact,  a  schedule  to  the  warrant. 
Here  we  have  a  rate-book  specifying  what  each  person  is  to  pay, 
and  a  warrant  to  levy  according  to  that  book ;  it  is  the  same  as  if 
there  were  a  separate  warrant  to  levy  each  sum  there  specified.] 
The  collector  should  have  shown  that  there  was  somethmg  due. 
Non  constat  that  this  was  a  legal  rate:  in  Lard  Lw^ais  cast 
they  proved  the  making  of  the  rate  as  required  by  the  act 
In  Rsffina  v.  Piffot  (1  Ir.  C.  Law  Rep.  471),  it  was  held  that 
the  court  may  inquire  into  the  legality  of  the  rate,  and  that  if  the 
necessary  preliminary  had  not  been  observed,  the  prisoner  was  not 
liable  for  rescuing  his  goods. 

ToRRENS,  J. — That  case  turned  upon  the  construction  of  the 
Grand  Jury  Act,  and  cannot  affect  the  present  question,  as  that 
Act  is  quite  different  from  the  Poor  Law  Act 

Monahan,  C.  J. — With  regard  to  Lord  Lucas's  case,  that  was 
a  civil  action  for  the  recovery  of  rates,  and  it  was  necessary  to 
prove  that  the  rate  was  actually  and  legally  made.  But  this  is  a 
criminal  proceeding  for  assaulting  a  man  for  doing  that  which  the 
act  of  Parliament  and  his  duty  required  him  to  do. 

The  Attomey^GeneraL — I  should  be  prepared  to  admit  that  the 
traverser  could  have  succeeded  in  a  replevin  in  getting  back  his 
property. ' 

The  Attorney-General  and  CorbaUisy  Q.  C,  for  the  Crown, 
were  not  called  upon. 

By  THE  Court. — This  conviction  must  be  affirmed. 
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CENTRAL  CRIMINAL  COURT. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Rebecca  Tcrton.  (a) 

Murder. 

Where  a  jury  is  impanelled,  at  the  instance  of  the  counsel  for  a  prisoner, 
to  try  whether  he  is  insane  or  not  at  the  tune  when  brought  up  to 
plead  to  an  indictment,  the  proof  of  the  itisanity  is  incumbent  on  the 
counsel  Jor  the  prisoner. 

REBECCA  TURTON  waa  indicted  for  the  wilful  murder  of 
Thomas  Turton. 

When  brought  up  to  plead  to  the  indictment^ 

Skiff h,  for  the  prisoner,  suggested  that  she  was  not  in  a  sane 
state  of  mind,  and  therefore  not  competent  to  plead. 

A  jury  was  sworn  to  try  the  question  of  the  prisoner's  sanity. 

Cresswell,  J. — Mr.  Sleigh,  you  suggest  tnat  the  prisoner  is 
insane.     Do  you  offer  any  evidence  ? 

Sleigh. — I  submit  that  I  am  not  obliged  to  do  so.  The  prosecution 
should  prove  her  sanity.  Reg.  v.  David  Davis  and  another  (3  C.  &  K. 
328),  tried  before  Mr.  Justice  Williams,  is  in  point.  In  that  case  the 
learned  judge  decided  that  it  was  the  duty  of  the  counsel  for  the 
prosecution  to  prove  the  prisoner's  sanity  and  capability  to  plead. 
The  learned  judge  is  reported  to  have  said,  ^'I  do  not  consider 
this  so  much  an  issue  joined,  as  a  preliminary  inquiry  for  the  in- 
formation of  the  court." 

Cooper,  for  the  Crown,  was  not  called  on. 

Cresswell,  J. — Why  is  a  man  to  be  presumed  insane  when 
called  upon  to  plead  ?  The  presumption  is  that  he  is  sane.  I  do 
not  see  any  sufficient  reason  for  deviating  from  the  old  practice. 
If  you  suggest  that  the  prisoner  is  not  in  such  a  state  of  mind  as  to 
be  able  to  plead  to  the  indictment,  you  must  give  evidence  of  the 
fact 

Sleiffh  then  called  the  medical  officer  and  chaplain  of  the  gaol, 
who  stated  their  opinion  that  the  prisoner  was  of  unsound  mind. 

The  jury  found  the  prisoner  insane,  and  unable  to  plead. 

fK  It.  Cooper  for  the  prosecution. 

Sleiffh  for  the  prisoner. 

(a)  Beportfld  by  B.  C.  BoBimoH,  Esq.,  BarriBter-at-Law. 
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HOME  CIRCUIT. 
Hertford  Assizes,  1854. 

July  14. 
(Before  Mr.  Justice  Erle.) 

Reg.  v.  YscuADO.(a) 

Murder — Assigning  counsel — Interpreting  evidence. 

On  a  trial  for  murder^  the  court  refused  to  allow  counsel  to  appear  for  a 
prisoner  without  his  expressed  assent 

On  the  trial  of  a  foreigner  who  did  not  understand  the  English  language^ 
the  judge  allowed  the  evidence  of  each  witness  to  he  completed  before 
any  portion  of  it  was  interpreted  to  the  prisoner.  It  was  then  reai  over 
to  him  by  thejudge,  that  he  might  be  afforded  the  opportunity  of  cross- 
examining, 

THE  prisoner  was  indicted  for  wilful  murder.  When  called 
upon  to  plead,  no  word  or  sign  could  be  elicited  from  him, 
and  the  jury  were  sworn  to  try  whether  he  stood  mute  of  malice 
or  by  the  visitation  of  God.  Evidence  was  then  given  to  the  effect 
that  on  his  first  admission  to  the  gaol  (nearly  twelve  months  since) 
he  had  talked  in  Spanish  with  a  person  sent  from  the  Spanish 
Embassy  to  assist  him  in  his  defence,  but  at  the  end  of  a  fortnight 
he  had  declared  he  would  never  speak  again,  and  from  that  time 
he  had  never  uttered  a  wonl.  The  evidence  of  the  jailor  and  of 
the  surgeon,  showed  that,  in  their  opinion,  he  was  neither  deaf  nor 
dumb. 

Erle,  J.,  then  addressed  the  prisoner  through  an  interpreter,  ex- 
plained to  him  the  nature  of  the  immediate  enquiry,  and  read  over 
to  him  the  evidence  that  had  been  adduced.  The  prisoner  re- 
mained silent,  and  the  jury  returned  a  verdict  that  he  stood  mute 
of  malice. 

The  learned  judge  then  ordered  a  plea  of  Not  guilty  to  be  entered. 

He  was  then  asked  whether  he  would  be  tried  by  a  jury  of 
Englishmen,  or  by  a  jury  de  medietate  Hngvce.  No  answer  being 
returned  an  English  jury  was  then  sworn. 

Rodwell  (who  was  for  the  prosecution),  then  suggested  that 
under  the  peculiar  circumstances  of  the  case,  counsel  should  be 
assigned  to  the  prisoner,  and  Parry  volunteered  to  defend  him. 

The  prisoner  was  asked  whether  he  wished  to  have  the  services 
of  counsel  to  defend  him,  but  no  reply  was  given. 

(a)  Reported  by  B.  C.  Robinsox,  Esq.,  Barmter-at-Law. 
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Erle,  J. — ^I  do  not  think  that  I  have  any  authority  to  assif^^ 
counsel  to  a  prisoner  without  his  consent*  I  should  be  very  glad 
if  I  could  do  SO9  but  by  allowing  counsel  to  appear  without  any 
communication  with  the  prisoner,  and  without  his  sanction,  I  might 
be  authorizing  a  defence  which  the  prisoner  himself  would  never 
have  made,  and  yet  for  which  he  must  be  responsible. 

Parry  suggested  that  as  the  jury  had  already  found  that  the 
prisoner  stood  mute  of  malice,  it  was  to  be  presumed  that  he  fully 
understood  all  that  was  interpreted  to  him,  and  if  on  being  told  that 
a  certain  counsel  had  been  assigned  by  the  court  to  conduct  his 
defence,  he  did  not  repudiate  him,  it  might  be  taken  that  he 
assented  to  such  a  course. 

Erle,  J. — He  is  not  bound  to  give  any  assent  to  such  a  pro- 
position, and  I  do  not  see  how  I  can  infer  an  assent  from  his 
silence.  In  treason,  b^  a  special  act  of  Parliament,  the  court  mav 
assign  counsel  to  a  pnsoner,  but  then  it  can  only  be  done  at  his 
own  request.  The  trial  must  proceed,  and  care  being  taken  that 
the  prisoner  is  made  acquainted  with  all  that  transpires,  he  must 
pursue  his  own  course. 

A  discussion  subsequently  arose  as  to  whether  each  question  and 
answer  should  be  interpreted  to  the  prisoner,  or  whether,  when  the 
evidence  of  each  witness  was  concluded,  the  whole  should  be  read 
over  to  him  to  afford  an  opportunity  for  cross-examination. 

The  learned  judge  thought  the  latter  course  the  more  convenient 
one ;  he  had  known  it  adopted  in  several  cases,  and,  accordingly, 
that  course  was  pursued. 

Verdict —  Guilty. 

RadtoeU  for  the  prosecution. 


Rao. 

TSOUAOO. 

1854. 
Murder — 
Evidence. 
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HOME  CIRCUIT. 

SuBRET  Assizes,  1854. 

Augtut  7. 

(Before  Mr.  Justice  Erle.) 

Reg.  v.  B£RRIMAli.(a) 

Concealment  of  birth'^ Period  of  gestation — Questioning  prisoners  hy 
police  officers —  Questioning  by  magistrates — Evidence. 

Where  there  is  no  clear  evidence  of  an  offence  having  been  committetif 
a  police  officer  is  not  justified,  in  consequence  of  mere  rtimours  in  a 
neighbourhood,  in  putting  searching  questions  to  a  person  for  the  pur^ 
pose  of  eliciting  the  proof  of  a  crime,  as  weU  as  of  that  person^s  con- 
nection with  it. 

After  the  investigation  before  a  magistrate  on  a  charge  of  concealment  of 
birth,  and  after  the  accused  had  been  cautioned  in  the  usual  manner^ 
and  had  stated  that  she  had  nothing  to  say,  but  before  her  actual  com- 
mittal, the  presiding  magistrate  ashed  her  what  she  had  done  with  the 
body  of  the  child: 

Held,  that  her  statement  in  answer  teas  not  admissible ;  nor  would  the 
learned  judge  allow  a  witness  to  be  ashed  whether^  ^*  in  consequence  of 
such  statement,^  he  did  a  particular  thing. 

On  a  charge  of  concealment  of  birth,  it  must  appear  that  the  child  had 
gone  such  a  time  in  its  mother^s  womb  that  it  would^  in  the  ordinary 
course  oj  things,  when  bom,  have  had  a  fair  chance  of  Ufe.  Under 
seven  months  it  may  be  fairly  presumed  that  it  would  not  be  bom  alive. 

THE  prisoner  was  indicted  for  concealing  the  birth  of  her  child* 
It  appeared  in  evidence  that,  in  the  neighbourhood  in  which 
the  prisoner  lived,  rumours  were  afloat  that  she  had  been  delivered 
of  a  child  ;  the  only  ground  for  such  suspicion  being,  that  she  was 
observed,  up  to  a  certain  period,  to  increase  in  size,  and  that  she 
had  afterwards  suddenlv  recovered  her  usual  form. 

In  consequence  of  tfiese  rumours,  a  police  officer  went  to  her, 
charged  her  with  having  been  recently  delivered,  and  with  having 
murdered  the  child,  or  at  least  concealed  its  birth.  The  result  of 
his  questioning  was  that  she  made  a  certain  statement  to  him 
which  he  now  detailed  in  evidence  to  the  jury. 

Erle,  J.  (obser^^ing  upon  this  evidence)— I  very  much  disap- 

(a)  Reported  bj  B.  C.  Robihsom,  Esq^  BurUtcr^Bt-Uiw. 


V. 
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prove  of  this  proceeding.    By  the  kw  of  this  country,  no  person        B^. 
onght  to  he  made  to  criminate  himself,  and  no  police  of&cer  has 
any  rieht,  until  there  is  clear  proof  of  a  crime  having  been  com- 
mittee^ to  put  searching  questions  to  a  person  for  the  purpose  of       1854. 
eliciting  from  him  whether  an  oiFence  has  been  perpetrated  or  not  Q^,„g^^^i^ 
If  there  is  evidence  of  an  ofifence,  a  police  officer  is  justified,  after      birtk— 
a  proper  caution,  in  putting  to  a  suspected  person  interrogatories    Gestatkm-^ 
with  a  view  to  ascertaining  whether  nor  not  there  are  fair  and     '^»**««- 
reasonable  grounds  for  apprehending  him.   Even  this  course  should 
be  very  sparing^ly  resorted  to.    But  here  there  was  nothing  what- 
ever to  show  that  any  offence  had  been  committed  by  any  one — 
no  finding  of  any  bodv — no  sign  of  delivery — no  marks  of  blood 
— not  the  slightest  indication  in  fact  to  point  to  crime,  and  then  it 
is  sought,  by  questioning  the  prisoner  on  the  subject,  to  establish 
firom' ner  own  lips  the  crime  itself,  as  well  as  her  guilty  con- 
nection with  it.    What  has  been  done  here  I  have  every  reason  to 
believe  was  done  from  no  improper  motive.     It  was,  doubtless, 
an  error  of  judgment,  but  I  wish  it  to  go  forth  amongst  those  who 
are  inferior  officers  in  the  administration  of  justice,  that  such  a 
practice  is  entirely  opposed  to  the  spirit  of  our  law. 

It  further  appeared  that,  on  the  investigation  before  the  magis- 
trate, after  the  prisoner  had  been  cautioned  in  the  usual  manner, 
and  had  stated  tnat  she  had  nothing  to  say,  the  presiding  magistrate, 
before  committing  her,  asked  her  where  she  had  put  the  l>ody  of 
the  child 

Lilley  (for  the  prisoner,)  objected  to  her  answer  being  re- 
ceived in  evidence.  The  question  was  clearly  an  improper  one. 
The  magistrate  had  no  right  to  interrogate  the  prisoner  at  all, 
except  in  the  terms  of  the  act  of  Parliament,  and  therefore,  any 
answer  given  by  her  under  such  circumstances  ought  not  to  be 
admitted. 

Locke  (for  the  prosecution,)  submitted  that  the  statement  was 
at  all  events  evidence.  She  might  have  declined  to  answer  the 
question,  but  having  answered  it,  such  answer  could  not  be  shut 
out  The  magistrate  had  not,  at  the  time,  committed  her  for  trial, 
and  the  question  might  have  been  put  with  a  view  to  guide  him  in 
the  exercise  of  his  discretion,  as  to  committing  her  or  not 

Erlb,  J. — I  shall  certainly  refuse  to  allow  any  such  evideiice  to 
be  given.  The  question  ought  never  to  have  been  put,  and  it 
would  be  very  unfair  towards  the  prisoner  to  receive  m  evidence 
an  answer  so  irregularly  elicited. 

Locke  then  proposed  to  put  to  a  witness  a  question,  whether  in 
consequence  of  the  answer  she  had  given  to  the  magistrate,  he  had 
made  a  search  in  a  particular  spot,  and  had  found  a  certain  thing. 
Eble,  J. — No  I  Not  in  consequence  of  what  she  said.  You  may 
ask  him  what  search  was  made,  and  what  things  were  found,  but 
under  the  circumstances,  I  cannot  allow  that  proceeding  to  be  con^ 
nected  with  the  prisoner. 

Evidence  was  then  given  that  on  searching  a  certain  spot,  some 
bones  were  found  half  caldned,  and  a  surgeon  deposed  that  in  his 
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Bbo.       judgment  they  were  those  of  a  child,  of  which  the  mother  must 
Bmbbsmax,    ^^^^  gone  from  seven  to  nine  months.     This  evidence^  connected 

with  the  statement  the  prisoner  had  made  to  the  policeman,  that 

^^        she  had  been  delivered  of  a  child  and  had  burnt  the  body,  formed 
Coneealmmi  qf  ^^^  evidence  for  the  prosecution. 

hirik--  Lilley  submitted  that  there  was  no  case  to  go  to  the  jury ;  that 

^'^^^    even  if  they  could  be  asked  to  presume  that  she  was  the  mother  of 

the  child  whose  bones  had  been  produced,  there  was  no  clear  and 

substantial  proof  that  the  foQtus  bad  arrived  at  that  period  of 

maturity  that  it  could  have  been  a  living  child. 

Erle,  J.,  thought  that  there  was  enough  to  go  to  the  jury,  and 
afterwards,  in  summing  up  the  case,  thus  laid  down  the  law  on  the 
point  mooted  by  the  learned  counsel : — 

This  offence  cannot  be  committed  unless  the  child  had  arrived 
at  that  stage  of  maturity  at  the  time  of  birth,  that  it  mightf  have 
been  a  living  child.  It  is  not  necessary  that  it  should  have  been 
bom  alive,  but  it  must  have  reachei)  a  period  when,  but  for  some 
accidental  circumstances,  such  as  disease  on  the  part  of  itself  or  of 
its  mother,  it  might  have  been  born  alive.  There  is  no  law  which 
compels  a  woman  to  proclaim  her  own  want  of  chastity,  and  if  she 
had  miscarried  at  a  time  when  the  foetus  was  but  a  few  months  old, 
and  therefore  could  have  had  no  chance  of  life,  you  could  not 
convict  her  upon  this  charge.  No  specific  limit  can  be  assigned 
to  the  period  when  the  chance  of  life  begins,  but  it  may,  perhaps, 
be  safely  assumed  that  under  seven  months  the  great  probably  is 
that  the  child  would  not  be  born  alive. 

Verdict — Not  gviUjf. 
Locke  for  the  prosecution. 
lAUey  for  the  defence. 
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WESTERN  CIRCUIT. 

Dorset  Sfbing  Assizes,  1853. 

Reg.  V, .(a) 

Practice — Amendment —  Variance. 

Where  an  indictment  for  concecMng  the  birth  of  a  child  alleged  the 
eoncealment  to  have  been  in  and  among  a  certain  heap  of  carrots^  and 
the  evidence  was^  that  the  body  was  laid  upon  the  heap,  but  behind  it^ 
90  that  it  was  hidden  from  the  passers  by  the  upper  part  of  the  heap  : 
Semblcy  that  the  evidence  did  not  support  the  in£ctmenL 
Heldj  that  the  provision  of  sect  I  of  14  Sr  15  Vict.  c.  100,  empowering 
the  judge  to  amend  certain  variances  between  the  indictment  and  the 
evidence  did  not  extend  to  such  an  amendment  as  this. 

PRISONER  was  indicted  for  concealing  the  birth  of  her  child, 
hj  placing  it  on  and  among  a  certain  heap  of  carrots. 

The  evidence  was,  that  the  carrots  were  in  a  conical  heap^  and 
that  the  body  was  placed  on  the  back  of  the  heap  of  carrots,  so 
that  the  middle  of  the  heap  hid,  by  its  height,  the  body  from  the 
view  of  passers  by. 

Cbompton,  J.,  expressed  a  strong  doubt  whether  this  sustained 
the  allegation  of  concealment  in  and  amon^  the  carrots. 

Edwards  (for  the  prosecution),  contended  that  the  proof  was 
sufficient,  but  if  it  was  the  opinion  of  his  lordship  that  it  was  not,  he 
would  apply  to  the  judge  to  amend  under  sect.  1  of  14  &  15  Vict. 
c.  100,  which  empowers  the  judge  to  amend  any  variances  between 
the  statement  in  such  indictment  and  the  evidence  offered  in 
proof  thereof,  **  in  the  name  or  description  of  any  matter  or  thin^ 
whatsoever"  in  the  indictment  named  or  described,  the  wora 
*^  matter,"  meaning,  as  he  contended,  any  circumstances  narrated, 
as  *'  thing,"  meant  any  subject  or  object  named. 

Cbompton,  J.,  was  of  opinion  that  under  the  section  he  had 
not  jurisdiction  to  make  the  amendment 

TA«  prisoner  was  acqtdtted. 

Edwards  for  the  prosecution. 

Ffoohs  for  the  prisoner. 

(a)  Bepofted  by  Edwabd  W.  Cox,  Esq.,  Barrister-at-Law,  to  whom  it  was  oomnronlBatad. 


392  CRIMINAL   LAW   CASES. 


OXFOKD  CIRCUIT. 

Monmouthshire  Spring  Assizes,  1853. 

Monmouth^  March  31. 

(^Before  Mr.  Justice  Talfourd.) 

Reg.  r.  SPOONEB.(a) 

Wounding— Stat.  7    Will  4  Sf   1  Vict.  c.  85,  s.  ^—IndU^metUr^ 

Injury. 

To  conatitnte  the  offence  of  wounding  with  intent  to  do  grievous  bodHfy 
harm,  under  the  siat.  7  WiU.  4  ^  I  Vict.  c.  85,  a.  4,  the  wound 
must  be  direct,  and  therefore  an  injury  occasioned  by  the  prosecutor 
falUng  on  some  iron  trams  in  consequence  of  a  blow  from  the  prisoner, 
is  not  within  the  statute. 

RICHARD  SPOONER  was  indicted  for  feloniously  wounding 
Alfred  Williams,  on  the  28th  of  December,    1862,  with 
intent  to  do  him  some  grievous  bodily  harm. 

The  evidence  against  the  prisoner  was,  that  he,  in  consequence 
of  some  ill  feeling  entertained  towards  the  prosecutor,  attacked 
the  latter  while  at  work  on  a  tram  road,  and  knocked  him  down 
with  a  stick,  inflicting  a  serious  wound.  On  the  part  of  the 
prisoner  it  was  contended  that  the  injury  was  occasioned  by  the 
prosecutor  falling  on  the  iron  trams. 

Talfourd,  J. — In  summing  up,  told  the  jury,  that  in  order  to 
convict  the  prisoner  of  the  offence  charged  in  the  indictment,  the 
wound  must  be  direct,  and  if  they  should  be  of  opinion  that  the 
injury  was  the  result  of  a  fall,  although  occasioned  by  a  blow 
from  the  prisoner,  that  would  not  be  sufficient,  for  it  would  not 
be  within  the  statute^* 

Verdict — Not  guilty. 

[It  had  been  previously  held,  that  where  in  self-defence  the  prosecutor  forced  a  port  of  his 
bodj  against  an  instmment  in  the  defendant's  hands,  and  so  cnt  and  wounded  himself,  it  was 
not  within  the  statute ;  {Reg,  ▼.  Becket,  1  M.  &  Bob.  526.}— J.  E.  D.] 

*  7  Will.  4  &  1  Vict  c.  85.  s.  4,  which  enacts,*'  that  whosoever  nnlawfnily  and  maliciously 
shall  shoot  at  any  person,  or  shall,  by  drawing  a  trigger,  or  io  any  other  manner,  attsmpt  to 
discharge  any  kind  of  loaded  arms  at  any  person,  or  shall  stab,  cut,  or  wound  any  person,  with 

(a)  Reported  by  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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intent,  in  vny  of  the  caeei  aforeeiud,  to  mainii  disfignre,  or  disable  snob  personi  or  to  do  eome 

other  grieyoitt  bodily  harm  to  each  person,  or  with  intent  to  resist  or  prevent  the  lawfnl  appro-  v. 

hension  or  detainer  of  any  person,  ehall  be  gnilty  of  felony,  and  being  oonTicted  thereof,  shall  Spooitbb. 

be  liable,  at  the  discretion  of  the  coort,  to  be  transported  beyond  the  seas  for  the  term  of  bis  or  — ^ 

hor  natural  life,  or  for  any  tern  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  18fi8« 

not  exceeding  three  years."  


OXFORD  CIRCUIT. 

Berkshire  Summer  Assizes,  1853. 

Abingdon^  July  9. 

(Before  Mr.  Justice  Crompton.) 

Req.  v.  EiRTON^a) 

Perjury ^JuriMdU^on  of  justlcea  over  beer-houies — Sale  of  beer  on 

Sundays, 

JuxHcesof  the  peace  have  power  to  control  the  eale'of  beer,  ^.,  on 
Sunday,  as  well  in  unlicensed  as  in  Ueensed  houses. 

An  indictment  against  one  W.  K.,  for  perjury,  alleged  that  one  J,  H, 
was  duly  licensed  to  heep  a  beer^house,  and  that  an  information  had 
been  laid  against  him  for  unlawfully  keeping  it  open  on  Sunday^  the 
6th  of  February,  and  that  on  the  hearing  of  the  said  information 
the  defendant  falsely  swore  thai  he  was  not  in  the  beer-house.  There 
was  no  evidence  ^kat  at  the  time  of  the  alleged  offence  J.  H.  was 
a  licensed  beer-house  heeper. 

Held,  thai  such  proof  was  unnecessary,  as  the  justices  had  a  general 
jurisdiction  over  the  subject  of  keeping  such  houses  open  on  Sundays 
independently  of  any  licence. 

WILLIAM  EIRTON  was  indicted  for  having  committed 
perjury  at  the  Petty  Sessions^  at  Reading,  on  the  26th  of 
March,  1853. 

The  indictment  alleged  that  one  Isaac  Horn  was  duly  licensed  to 
keep  a  beer-house,  ana  that  an  information  had  been  laid  against 
him,  for  that  he  beinff  duly  licensed  to  keep  a  beer-house,  had  it 
open  unlawfully  on  the  morning  of  Sunday,  the  6th  of  February, 
1853,  and  that  on  the  hearing  of  the  said  information  it  became 
and  was  a  material  question    whether  the  defendant  William 

(a)  Beported  by  J.  E.  Datib,  Eeq^  Barriftar-at-Law. 
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Rbo.        Kirton  had  been  in  the  beer-^house  on  that  morning,  and  whether 
j^^^  he  had  been   supplied  with  beer  on  that  occasion,  and  whether 

'      he  had  been  seen  going  into  and  coming  out  of  the  house.     The 

1853.        indictment  then  averred  that  the  defendant  falsely  and  oormptly 
p~T~        swore  that  he  had  not  been  supplied  with  beer  in  the  house,  and 
^^'      that  he  was  not  in  the  house  at  all  on  the  6th  of  March,  and  was 
not  seen  going  in  or  coming  out  of  it. 

In  order  to  prove  the  averment  in  the  indictment  that  Horn  was 
duly  licensed  to  keep  a  beer-house,  he  was  called  as  a  witness,  and 
produced  a  licence,  but  on  examination  it  appeared  to  be  a  licence 
for  a  year,  commencing  on  the  1 1th  of  May,  1853.  The  witness 
proved  that  he  was  Keeping  the  beer-house  at  the  time  of  the 
alleged  offence,  on  the  6th  ofFebruary,  1853. 
At  the  dose  of  the  case  for  the  prosecution — 
J.  J.  Williams  (for  the  prisoner),  objected  that  there  was  no 
evidence  to  support  the  averment  in  the  indictment  that  Isaac 
Horn  was  duly  licensed  on  the  6th  of  February.  That  was  a 
material  allegation,  for  without  that  proof,  it  did  not  appear  that 
the  justices  had  any  jurisdiction  to  inquire  whether  Horn  kept  the 
house  open  on  that  day,  and  therefore,  as  the  case  now  stood,  the 
deposition  of  the  defendant  was  sworn  before  a  tribunal  not  com- 
petent to  administer  an  oath,  and  it  was  coram  non  judice. 

Crompton,  J.,  held  that  the  justices  had  jurisdiction  generally 
over  the  subject  of  keeping  houses  for  the  sale  of  beer  and  other 
liquors  open  on  Sunday,  and  that  as  in  order  to  establish  an 
offence,  it  was  not  necessary  to  prove  that  the  keeper  of  the  house 
was  licensed,  what  was  sworn  on  the  subject  of  Horn's  keej^ing  the 
house  open  brought  the  case  within  the  jurisdiction  of  the  justices, 
even  if  it  turned  out  that  he  was  not  kcensed  at  the  time.  The 
learned  judge  said  he  was  so  satisfied  of  the  correctness  of  his 
decision,  that  he  should  not  reserve  the  case  for  the  consideration 
of  the  Court  of  Criminal  Appeal 

The  defendant  was  aequitied. 
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OXFORD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1853. 

Stafford,  July  22. 

(Before  Mr.  Justice  Crompton,) 

Reg.  v.  Hartshorn  and  OTHER8.(a) 

Forgery  cU  common  law — Attestation  of  voting  papers — Board  of  Health 
Act  {II  4*  12  Vict  c.  63)— -7V»a/  together  of  several  misdemeanants^ 
indicted  separately. 

The  Board  of  Health  Act,  11^12  Vict.  c.  63,  directs  that  the  votes  for 
the  election  of  members  of  local  boards  shcdl  be  given  by  means  of 
voting  papers,  and  enacts  {sect.  25),  ^*  that  if  any  voter  cannot  wriie^ 
he  shall  affix  his  marh  at  the  foot  of  a  voting  paper  in  the  presence  of 
a  witness,  who  shall  attest  and  torite  the  name  of  the  voter  against  the 
same,  as  well  as  the  initials  of  such  voter  against  the  name  of  every 
candidate  for  whom  the  voter  intends  to  voteP  The  defendants  who 
tooh  an  active  part  on  behalf  of  some  of  the  candidates,  went  to  the 
houses  of  voters  who  were  marksmen,  to  assist  in  filling  up  the  voting 
papers,  and  having  obtained  the  express  or  implied  consent  of  voters 
or  members  of  their  famiUes,  filled  up  the  papers  with  the  proper  names 
and  marks  cfthe  voters,  and  put  their  own  names  as  attesting  witnesses 
without  obtaining  the  actual  signatures  or  marks  of  the  parties 
themselves. 

Held,  that  this  did  not  constitute  the  offence  of  forgery  at  common  law. 

Quare,  whether  the  irregularity  amounted  to  an  indictable  misdemeanor. 
The  defendants  having  been  indicted  separately,   Crompton,  J.,  on 
the  application  of  their  counsel,  and  with  the  consent  of  the  counsel 
for  the  prosecution,  permitted  cUl  the  cases  to  be  tried, 

THE  indictmeDt  against  Samuel  Hartshorn,  contained  five 
counts.  The  first  count  alleged*  that  before  and  at  the  time 
of  the  commission  of  the  ofience  hereinafter  mentioned,  the 
hamlet  of  Sneyd,  in  the  county  of  Stafford,  formed  and  was 
part  of  a  district  into  which  "  The  Public  Health  Act,  1848," 
had  been  and  was  applied  and  put  in  full  force  and  operation 
according  to  and  in  pursuance  of  the  provisions  of  the  said  act, 
and  for  which  said  district  a  local  board  of  health,  caUed  The 
Burslem  Local  Board  of  Health,  had  been  formed ;  and  that  before 
nnd  at  the  time  of  the  commission  of  the  said  offence,  an  election 
of  one  person  for  the  said  hamlet  of  Sneyd,  to  be  a  member  of  the 

(a)  Keported  by  J.  E.  DaviS}  Esq.,  Barrist«r-at-Law. 
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said  Burslem  Local  Board  of  Health,  was  about  to  take  place 
according  to  the  provisions  of  the  said  act,  and  that  before  and 
at  the  time  aforesaid,  two  persons,  being  a  number  exceeding  the 
number  of  persons  to  be  elected  at  the  said  election  for  the  said 
hamlet  of  Snejd,  that  is  to  say,  Joseph  Edge  and  Thomas 
Massey,  had  been  and  were  respectively  and  duly^  and  according 
to  the  provisions  of  that  act,  qualified  and  nominated  to  be  elected 
as  members  of  the  said  Burslem  Local  Board  of  Health,  for  the 
sud  hamlet  of  Sneyd,  and  that  upon  such  nomination  as  aforesaid, 
and  before  the  time  of  the  commission  of  the  offence  hereinafter 
next  mentioned,  the  chairman  of  the  said  Burslem  Local  Board  of 
Health,  to  wit,  John  Fidduck,  caused  voting  paoers,  in  the  form 
contained  in  Schedule  A,  to  the  said  act  annexed,  to  be  prepared 
and  filled  up  according  to  the  provisions  of  the  ssdd  act,  and 
inserted  therein  the  names  of  the  said  two  candidates  aforesaid, 
so  nominated  as  aforesaid,  according  to  and  in  pursuance  of  the 
provisions  of  the  said  act ;  and  before  the  commission  of  the  said 
offence,  and  three  days  before  the  day  fixed  for  the  said  election, 
the  said  chairman,  according  to,  and  in  pursuance  of  the  said  act, 
caused  one  of  such  voting  papers  to  be  delivered  by  certain  persons 
duly  appointed  for  that  purpose,  whose  names  are  to  the  jurors 
aforesaid  unknown,  at  the  address  in  the  said  hamlet  of  Sneyd, 
of  each  owner  and  proxy,  and  at  the  residence  of  each  rate-payer 
of  the  said  hamlet  of  Sneyd,  entitled  to  vote  therein,  at  the  s^d 
election,  and  amongst  others,  at  the  residence  of  one  George 
Garner,  then  being  a  rate-payer,  resident  in  the  said  hamlet  of 
Sneyd,  and  dulv  qualified  and  entitled  to  vote  therein  for  the 
election  of  members  of  the  said  Burslem  Local  Board  of  Health, 
for  the  said  hamlet  of  Sneyd,  at  the  said  election,  and  which  said 
last-mentioned  voting  paper  was  as  follows,  that  is  to  say : 

Local  Board  of  Health,  1852. 

Voting  Papeb. 

District  of  Sneyd. 


Narf 
Voting  Paper. 

Name  and  Addras  of  Voter. 

Namber  of  Votes. 

Ab  Owner. 

AiBatepayer. 

Directions  to  the  Voter* 

The  voter  must  write  his  initials  against  the  name  of  every 
person  for  whom  he  votes,  and  must  sign  thb  paper* 
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If  the  voter  cannot  write  he  must  aflSx  his  mark,  bnt  such  mark 
must  be  attested  by  a  witness,  and  such  witness  must  write  the 
,  initials  of  the  voter  against  the  name  of  every  person  for  whom 
the  voter  intends  to  vote* 

If  a  proxy  vote,  he  must  in  like  manner  write  his  initials,  sign 
his  own  name^  and  state  in  writing  the  name  of  the  corporation 
or  company  for  whom  he  is  proxy. 

This  paper  must  be  carefully  preserved  by  the  voter,  as  no 
second  paper  will  be  ^ven.  When  filled  up  it  must  be  kept  ready 
for  delivery  to  Samud  Wooton,  who  will  call  for  the  same  on  the 
twenty-fifth  day  of  September,  1852.  No  other  person  is 
authorized  to  receive  the  voting  papers. 

If  the  voting  paper  be  not  reaay  for  the  person  appointed  to 
collect  it  when  called  for,  the  vote  will  be  lost.  It  will  also  be 
lost  if  more  than  one  name  be  returned  in  the  list  with  the  initials 
of  the  voter  placed  against  such  name ;  or  if  the  voting  paper  be 
not  signed  by  the  voter,  or  if  the  mark  of  the  voter  be  not  attested 
when  attestation  is  required — 


Bbo. 

9. 

Habtbhobit 

AMD  0THKB8. 

1858. 

Forgenf, 


Initials  of  the 
Voter  against 

the  Nsme 
oftherersonfor 

whom  he 
intends  to  Vote. 

Name 

of  the  Persons 

nominated. 

Residence 

of  the  Persons 

nominated. 

Quality 

or  GaUinff 

of  the  Persons 

nominated. 

Hames 

Address 

1. 
2. 

Joseph  Edge    ... 
ThomaA  Massej 

Hamill-cottage... 
Moorland-road... 

Manu&ctnrer 
Gentleman... 

John  Dean  

George  Slater  ... 
Elijah  Hoghes... 

N.P.Wood 

Waiiam  Davenport 

Geoige  Wigley... 

Hamill. 

St.  JohnVaqoare 

BleakhiU. 

Bnrslem. 

Longport. 

Field-plaoe,  Stone 

I  vote  for  the  person  in  the  above  list  against  whose  name  my 
initials  are  placed. 

Signed 


Or  the  mark  of_ 
Witness  to  the  mark 


And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  Samuel  Hartshorn,  unlawfully  and  maliciously  con- 
triving to  injure  and  defraud  the  said  George  Gamer  and  the 
said  Joseph  Edge,  on  the  first  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty -two,  unlawfully, 
knowingly,  falsely  and  fraudulently,  after  the  delivery  of  the  said 
voting  naper  at  the  residence  of  the  said  George  Gbtmer,  and 
before  the  day  fixed  for  the  said  election,  did  alter  the  said  voting 
paper,  by  unlawfully,  knowingly,  falsely  and  fraudulently  insert^ 
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HABTBHOmr 
▲HDOTHXBa. 

1853. 


ing,  forgiDg  and  counterfeitiiig  the  initials  of  the  said  Geoige 
Garner,  on  the  said  voting  paper,  against  and  opposite  to  the  name 
of  the  said  Thomas  Massey,  in  the  said  voting  paper,  and  by 
unlawfully,  knowingly,  falsely  and  frandulently  adding,  suh- 
scribing,  forging  and  counterfeiting  the  name  and  signature  of 
the  said  George  Gamer,  to  and  upon  the  said  voting  paper,  so  as 
to  make  the  said  voting  paper  appear  and  purport  to  be  the 
vote  of  the  said  George  Gamer  for  the  said  Thomas  Massey,  to  be 
elected  at  the  said  election  to  be  a  member  of  the  said  Burslem 
Local  Board  of  Health,  with  intent  to  defraud,  and  which  said 
last-mentioned  voting  paper,  so  unlawfully,  knowingly,  falsely 
and  fraudulently  alter^,  forged  and  counterfeited  as  aforesaid, 
is  as  follows :  that  is  to  say. 

Local  Boabd  of  Health,  1852. 
Voting  Papek. 
District  of  Sneyd. 


No.  of 
Voting  Paper. 

Name  and  Address  of  Voter. 

Number  of  Votes. 

As  Owner. 

As  Ratepayer. 

103 

George  Gamer,  Hamill      



1 

Directions  to  the  Voter, 

The  voter  must  write  his  initials  against  the  niune  of  every 
person  for  whom  he  votes,  and  must  sign  this  paper. 

If  the  voter  cannot  write  he  must  amx  his  mark,  but  such  mark 
must  be  attested  by  a  witness,  and  such  witness  must  write  the 
initials  of  the  voter  against  the  name  of  every  person  for  whom 
the  voter  intends  to  vote. 

If  a  proxy  vote,  he  must  in  like  manner  write  his  initials,  sign 
his  own  name,  and  state  in  writing  the  name  of  the  corporation  or 
company  for  whom  he  is  proxy. 

This  paper  must  be  carefully  preserved  by  the  voter,  as  no 
second  paper  will  be  given.  When  filled  up,  it  must  be  kept 
ready  for  delivery  to  Samuel  Wooton,  who  will  call  for  the  same 
on  the  twenty-fifth  day  of  September,  1852.  No  other  person  is 
authorized  to  receive  tne  voting  papers. 

If  the  voting  paper  be  not  ready  for  the  person  appointed  to 
collect  it  when  called  for,  the  vote  will  be  lost.  It  will  also  be 
lost   if  more  than   one   name   be   returned  in  the  list  with  the 
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initials  of  the  Toter  placed  against  sach  name ;  or  if  the  TOtiii^       — 
paper  be  not  signed  by  the  voter,  or  if  the  mark  of  the  voter  be  haktmiobk 
not  attested  when  attestation  is  regnired — 


Initials  of  the 
Voter  acalnst 

the  Name 
of  the  Person  ft>r 

whom  he 
Intends  to  Vote. 

Name 

ofthePenons 

nominated. 

Residence 
of  the  Persons 

or  CaUlng 

of  the  Persons 

nominated. 

Names 
of  the  Nominators. 

Address 

1. 
0.  G.      S. 

Joseph  Edge   ... 
Thonutt  Masses 

Moorland-xDad... 

Manafactnrer 

John  Dean   

George  SUter  ... 
Elijah  Hnghes... 

N.P.Wood 

William  Dareoport 

George  Wigley... 

Hanill. 

St  JohnVaqnare 

BleakhiU. 

Banlem. 

Longport 

Field-place,  Stone 

I  vote  for  the  person  in  the  above  list  against  whose  name  my 
initials  are  placed. 

Signed 


Or  the  mark  of  +  George  Gabneb. 
Witness  to  the  mark,  Samuel  Hartshobn. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Samuel  Hartshorn,  afterwards,  on  the  said 
first  day  of  September,  in  the  year  aforesaid,  the  said  voting 
paper,  so  unlawfully  altered  and  forged  as  aforesaid,  did  unlaw- 
fully, knowingly  and  fraudulently  utter,  offer,  publish  and  put 
ofi^  as  and  for  the  true  and  real  vote  of  the  said  George  Grarner, 
with  intent  to  defraud  (he  the  said  Samuel  Hartshorn,  then  well 
knowing  the  said  last-mentioned  voting  paper  to  be  forged,  altered 
and  counterfeited  as  aforesaid);  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

The  second  count  was  similar  to  the  first,  except  that  the  voting 
papers  were  not  set  out,  and  the  offence  was  charged  to  be  the 
forging  *^a  certain  document  partly  printed  and  partly  written, 
purporting  to  be  the  vote  of  the  said  George  Gamer,  for  the  said 
Thomas  Massey  to  be  a  member  of  the  said  Burslem  Local  Board 
of  Health,  for  the  said  hamlet  of  Sneyd,  with  intent  to  defraud.** 

In  the  third  count  the  defendant  was  charged  with  knowingly 
uttering  the  forged  document  mentioned  in  the  second  count,  as 
and  for  the  true  and  real  vote  of  the  said  George  Gamer,  mth  in- 
tent to  defraud. 

The  fourth  count,  after  reciting,  as  in  the  first  and  second  counts, 
the  establishment  of  the  local  board,  the  election,  and  the  delivery 
of  voting  papers,  allied  that  the  defendant,  together  with  one 
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Oeoige  Mountford  and  divers  other  persons  to  the  jurors  unknown, 
well  knowing  the  premises,  and  unlawfully  devising  and  intending 
to  defraud,  cheat  and  prejudice  the  said  Joseph  Edge,  at  the  said 
election  of  members  of  the  said  Burslem  Local  Board  of  Health, 
for  the  said  hamlet  of  Sneyd  aforesaid,  on  &c.,  did  amongst  them- 
selves conspire,  &c  together,  knowingly,  falsely  and  fraudulently 
to  counterfeit  and  affix  the  name,  signature  and  initials  of  the  said 
George  Grarner  to  the  said  voting  paper  so  delivered  to  the  said 
George  Gamer,  as  in  this  count  mentioned,  and  to  represent  to  one 
John  Piddiick,  then  bein^  the  chairman  of  the  said  Burslem  Local 
Board  of  Health,  the  said  voting  paper,  together  with  the  said 
name,  signature  and  initials  of  the  said  George  Garner  so 
counterfeited  and  affixed  as  last  aforesaid  (and  which  said  voting 
paper  was  then  set  out  in  this  count),  as  the  true  and  genuine  vote 
of  the  said  George  Gamer,  for  the  said  Thomas  Massey  to  be  a 
member  of  the  said  Burslem  Local  Board  of  Health,  for  the  said 
hamlet  of  Sneyd,  and  to  procure  the  same  to  be  received  by  the 
said  chairman  of  the  said  Burslem  Local  Board  of  Health  as  the 
trae  and  genuine  vote  of  the  said  George  Graraer  for  the  said 
Thomas  Aiassey  to  be  such  member  as  last  aforesaid. 

The  fifth  count  charged  the  conspiracy  to  be  to  counterfeit  and 
affix  the  name,  signature  and  initials  of  the  said  George  Gtuner, 
and  also  the  names,  signatures,  and  initials  of  divers  other  persons 
entitled  to  vote  at  the  said  election  of  members  of  tne  said 
Burslem  Local  Board  of  Health,  for  the  said  hamlet  of  Sneyd  as 
aforesaid,  and  whose  names  were  to  the  jurors  unknown,  to  the 
voting  papers,  and  to  represent  them  as  their  true  and  genuine 
votes,  &c. 

Similar  indictments  having  been  found  against  Charles  Cowdock, 
John  Billington,  William  Ely,  and  George  Mountford, 

Rupert  Kettle  (for  the  defendants),  applied  to  have  all  the  indict- 
ments tried  together.  Being  a  misdemeanor  at  common  law,  he 
apprehended  it  might  be  done. 

Huddleston  (for  the  prosecution),  would  not  oppose  the  applica- 
tion if  it  could  be  legally  done. 

Crompton,  J.,  after  conferring  with  Mr.  Hemp,  the  deputy 
clerk  of  assize,  said  that  he  had  never  known  such  a  course  adopted, 
but  that  on  the  application  of  the  counsel  for  the  defendant,  and 
with  the  consent  of  the  counsel  for  the  prosecution,  he  would  take 
all  the  cases  together. 

Huddleston  stated  the  case  to  the  jury. — By  the  Public  Health 
Act  (11  &  12  Vict  a  63),  power  was  given  to  establish  local 
boards  for  districts,  the  number  and  qualification  of  the  members 
of  those  boards,  as  well  as  the  boundaries  of  the  district  being 
defined  by  an  Order  in  Council  The  members  of  the  board  were 
elected  by  the  rate  payers,  and  one  third  of  the  number  went  out 
annually.  The  mayor  or  returing  officer  in  boroughs  made  out 
the  list  of  voters  and  list  of  candidates,  and  caused  voting  papers 
to  be  left  at  the  houses  of  electors.  It  was  singular  that  the 
statute  did  not  provide  any  punishment  for  persons  guilty  of  tarn- 
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pering  with  voting  papers,  although  it  provideJ  for  false  answers 
and  other  offences.  He  apprehended,  however,  that  it  is  perfectly 
clear  that  to  make  a  fnUe  written  statement  to  the  injury  or  pre- 
judice of  others,  constitutes  the  crime  of  forgery  at  common  law, 
and  if  two  or  more  combine  with  that  object  they  may  be  indicted 
for  conspiracy.  This  was  the  offence  now  charged  against  the 
defendants  under  the  following  circumstances : — A  local  board  of 
health  was  established  in  the  town  of  Burslem  in  1850.  The 
board  consisted  of  fifteen  members,  viz.,  nine  for  the  township  of 
Burslem,  three  for  the  hamlet  of  Sneyd,  and  three  for  the  hamlet 
of  Rushton  Grange,  In  September,  1852,  the  annual  election  of 
three  persons  for  Burslem,  and  one  for  Sneyd  and  Kushton  Grange 
respectively,  to  fill  up  the  number  resigning,  took  place,  and  local 
politics  ran  high.  There  were  eight  candidates  for  Btrslem,  but 
it  was  only  necessary  to  mention  the  names  of  six ;  Messrs.  Mad- 
dock,  Dickson  and  Vernon  on  one  side,  and  Messrs.  Twigg,  Pindar 
and  Baker  on  the  other.  There  were  two  candidates  for  Sneyd, 
Mr.  Massey  and  Mr.  Edge.  Voting  papers  were  dnlv  issued  on 
the  22nd  of  September,  and  collected  on  the  25th.  The  majority 
of  votes  were  found  to  be  in  favour  of  Messrs.  Maddock,  Dickson 
and  Vernon  for  Burslem,  while  for  Sneyd  the  votes  were  exactly 
balanced.  Upon  inquiry  it  appeared  that  a  great  number  of 
voting  papers  had  been  filled  up  for  marksmen,  and  many  of  them 
attested  by  the  defendants,  who  were  active  partisans,  and  had 
attended  a  meeting  at  which  it  was  agreed  they  should  go 
round  to  the  different  houses  as  soon  as  the  voting  papers  were 
left,  obtain  them,  fill  them  up  with  the  names  of  their  candidates, 
und  replace  them  in  the  house,  to  be  ready  when  called  for.  The 
25th  section  of  the  Public  Health  Act  provides  that  if  any  voter 
cannot  write,  he  shall  affix  his  mark  at  the  foot  of  the  voting  paper 
in  the  presence  of  a  witness,  who  shall  attest  and  write  the  name 
of  the  voter  against  the  same,  as  well  aa  the  initials  of  such  voter, 
against  the  name  of  every  candidate  for  whom  the  voter  intends  to 
vote.  The  charge  against  the  defendants  was,  that  they  had,  in  pur- 
suance of  a  general  design,  signed  their  names  as  attesting  the 
marks  of  the  voters,  whereas,  in  fact,  the  voters  had  not  signed,  or 
authorized  the  affixing  of  their  names  to  the  voting  papers.  The 
object  was  to  create  a  majority  for  certain  of  the  candidates,  and 
to  prevent  the  success  of  the  others ;  thus,  on  the  one  hand  de- 
frauding those  candidates,  and  on  the  other,  injuring  the  voter  by 
depriving  him  of  the  exercise  of  his  vote. 

The  formal  proofs  were  then  adduced  of  the  establishment  and 
constitution  of  the  local  board,  and  the  proceedings  at  the  election 
in  question,  including  the  distribution  and  collection  of  the  voting 

fapers  ;  the  voting  papers  bearing  the  attestation  of  the  defendant 
lartshorn  to  the  mark  of  George  Garner,  were  put  in  and  admitted, 
as  were  also  similar  attestations  by  the  other  defendants  severally, 
to  the  marks  of  voters  of  the  respective  names  of  John  Walton, 
Ann  Badderlcy,  William  Sillitoe,  and  John  Howell. 

John  Walton  stated  that  he  was  not  aware  that  a  voting  paper 
VOL.  VI.  2  E 
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had  been  left  for  him  at  his  house,  and  had  not  signed  or  put  his 
mark  to  any  in  the  presence  of  the  defendant  Cowdack,  but  the 
witness  admitted  that  he  believed  his  wife  had  directed  the  voting 
paper  to  be  filled  up. 

Ann  Badderley  also  said  she  had  not  put  her  mark  to  the  voting 
paper.  She  was  busy  washing  when  the  voting  paper  was  called 
for,  and  wished  not  to  interfere  in  the  matter.  Her  son,  who  was 
in  the  house^  told  her  a  few  hours  afterwards,  that  the  paper  was 
signed. 

William  Sillito  negatived  the  fact  of  his  filling  up  or  putting  his 
mark  to  the  paper,  but  said  he  gave  it  to  his  neighbour,  Samuel 
Ogden,  to  have  it  signed  in  the  same  way  as  he  had  done  his ;  the 
witness  knowing  how  Ogden  was  going  to  vote. 

Crompton,  J.,  then  stopped  the  case,  and  said :  This  does  not 
amount  to  forgery,  although  it  is,  undoubtedly,  an  irregular  pro- 
ceeding. It  appears  that  the  voting  ])apers  had  been  filled  up  by 
the  defendants,  either  with  the  express  or  implied  consent  of  the 
voters,  or  with  the  consent  of  some  person  whom  the  defendants 
might  reasonably  believe  to  have  authority.  The  voters  were  all 
called  upon.  It  is  possible  that  the  irregularity  committed  may  be 
indictable,  as  it  is  clear  the  statute  intended  that  the  voter  should 
affix  his  mark  propria  manu,  but  the  attestation  in  the  mode  adopted 
in  this  case  is  not  forgery.  There  is  no  false  statement  implied,  and 
the  essence  of  the  crime  of  forgery  is  making  a  false  entry  or  sig- 
nature, knowing  it  to  be  without  authority  and  with  intent  to 
defraud.  As  I  have  already  stated,  I  am  not  at  all  sure  that  some 
proceeding  might  not  have  been  framed  to  meet  this  case,  but  it  is 
certainly  not  forgery. 

The  learned  judge  then  directed  the  jury  to  acquit  the 
defendants. 

Verdict — Not  guilty. 

Huddleston,  for  the  prosecution. 

Rupert  Kettle,  for  the  defendants. 
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OXFORD  CIRCUIT. 

Staffordshike  Summer  Assizes,  1853. 

Stafford,  July  23. 

(Before  Mr.  Justice  CROaMPTox.) 

Reg.  v.  Thomas,  (a) 

Embezzlement — Master  and  servant, 

A  "  butty  collier^"  who  received  a  certain  sum  for  every  ton  of  coat  he 
raised^  was  also  allowed  to  sell  coal  for  his  employer^  the  owner  of  the 
colliery.  It  was  the  prisoner's  duty  to  pay  over  the  gross  money 
received  on  such  sales,  and  he  was  subsequently  allowed  a  poundage 
thereon.  The  prisoner  having  converted  money  received  for  coal  to 
his  own  use,  and  neglected  to  account  for  it : 

Held,  that  although  the  sale  of  the  coal  was  not  compulsory,  he  was 
servant  to  the  owner  of  the  colliery,  so  as  to  support  an  indictment 
for  embezzlement. 

WILLIAM  THOMAS  was  indicted  for  feloniously  embez- 
zlincr,  onthe  30th  of  January,  1853,  the  sum  of  \L  lis.  lid., 
the  moneys  of  William  Fleming  Fryer,  his  master.  In  two  other 
counts  the  prisoner  was  charged  with  embezzling  two  other  sums 
of  5/.  7«.  lid.  and  2Z.  18*.  respectively. 

It  appeared  that  the  prosecutor  was  a  coal  and  iron-master,  and 
the  prisoner  had  been  for  several  years  a  "butty  collier,"  or 
"  charter  master  "  (the  two  terms  being  synonymous),  at  Dean's 
Colliery,  the  property  of  the  prosecutor.  He  was  engaged  by  the 
prosecutor's  agent,  but  not  under  any  written  agreement,  to  raise 
coal  and  load  it  on  the  carriages  of  customers.  It  was  the 
prisoner's  duty  to  find  and  pay  for  labour,  horses  and  tools  for  that 
purpose,  but  he  had  nothing  to  do  with  delivering  the  coal  or  finding 
carriages.  He  was  paid  2s.  9d.  for  every  ton  raised  by  him, 
whether  for  the  iron- works  or  for  sale.  Several  of  these  "  butty 
colliers "  were  employed  at  the  same  colliery  in  the  same  way. 
The  prisoner  had  succeeded  a  man  named  Cox,  who  sold  coal  to 
private  customers,  and  was  allowed  8^.  6<f.  for  every  20;.  worth  so 
sold;  and  although  nothing  was  said  to  the  prisoner  on  that 
subject,  he  continued  the  practice.  These  were  termed  "land 
sales ;"  and  his  authority  to  sell  and  receive  the  money  6n  such 

(a)  Rtported  by  J.  E.  Dayib,  Esq^  BarrUter-at-Law. 
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Erisoner's  duty  to  pay  over  the  gross  proceeds  of  any  coal  sold  by 
ira  to  Henry  Ladbury,  the  machine  clerk,  as  he  received  it.  If 
1853.  he  could  not  do  so  the  same  evening  it  was  his  duty  to  do  so  the 
Emb^emenL  ^^^^  moming.  When  paid,  the  .clerk  entered  the  sum  in  a  book. 
The  prisoner  had  no  authority  to  deduct  out  of  any  money  so 
received  by  him,  either  the  Ss,  or  the  2s,  9A,  but  to  pay  it  over  at 
once  in  gross ;  but  he  was  allowed  to  draw  money  from  time  to 
time  on  account  of  the  coal  raised  to  the  surface,  and  the  money  so 
received  on  account  was  deducted  at  the  monthly  settlement,  when 
the  balance  (for  tonnage  and  commission,  if  any),  was  handed 
to  him.  He  was  also  paid  for  '*  dead  work  "),  i,  e.,  repairs, "  head- 
injc,"  **  rolling,"  &c.  done  in  the  pit. 

It  appeared  on  cross-examination  of  the  prosecutor's  witnesses 
that  the  prisoner  might,  if  he  liked,  have  taken  pits  from 
other  coal  masters  and  worked  them  in  the  same  manner  and  at 
the  same  time  with  the  prosecutor's.  When  one  **  butty  oolUer  " 
succeeded  another,  it  was  customary  to  have  a  valuation  of  certain 
materials  in  use  in  the  pits,  and  the  incoming  ^^ butty  collier"  to 
pay  his  predecessor  for  them,  and  this  course  was  adopted  in  this 
instance.  The  accumulation  of  coal  at  the  pit's  mouth  was  in- 
jurious to  the  prisoner's  work,  and  therefore  the  removal  of  it  by 
"  land  sales  "  when  the  consumption  at  the  iron  works  was  not 
sufficient,  was  beneficial  to  the  prisoner. 

It  was  proved  that  the  prisoner  had  sold  coal  to  three  different 
persons,  and  received  the  amounts  charged  in  the  indictment.  He 
nad  given  receipts  for  three  sums,  using  for  that  purpose  the 
usual  printed  forms  of  the  prosecutor's  office.  The  prisoner  had 
not  accounted  for  these  sums.  He  subsequently  left  the  prose- 
cutor's employment  without  notice. 

At  the  close  of  the  case  for  the  prosecution, 

Rupert  Kettle  objected  that  the  offence  of  embezzlement  had  not 
been  substantiated.  The  relation  of  master  and  servant  did  not 
exist  between  Mr.  Fryer  and  the  prisoner.  There  was  nothing 
but  an  ordinary  contract  for  the  execution  of  certain  works.  In 
every  instance  where  the  legal  relationship  of  master  and  servant 
exists,  there  must  be  some  personal  service  to  be  performed  by  the 
latter.  The  facts  here  did  not  show  that  there  was  any  such  duty 
cast  upon  the  prisoner.  He  did  not  engage  to  raise  the  coal  by 
his  individual  hands,  for  it  appeared  that  he  might  have  had 
several  contracts  of  this  kind,  and  performed  them  all  by  his  servants. 
[Crompton,  J. — Your  argument  applies  to  the  raising  of  the 
coal.  The  question  is,  whether  the  receipt  of  the  money  on  the 
sale  of  coal  in  the  manner  proved,  was  a  receipt  of  money  as  a 
servant.  The  questions  appear  to  me  to  be  distinct.]  If  not  a 
servant  in  the  first  instance,  can  it  be  said  that  he  took  upon 
himself  that  character  by  the  sale  of  the  coal  to  customers  of  his 
own  selection,  that  sale  being  optional,  for  he  was  not  at  any 
time  bound  to  sell  ?  He  is  a  mere  volunteer,  his  dealings  being 
subsequently  recognised.   Suppose  the  case  of  a  contractor  making 
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a  railway,  and  part  of  the  land  being  covered  with  timber,  the        Bbo. 
operations  of  tne  contractor  are  impeded,  and  he  offers  to  sell     Thomas. 

the  timber,  and  the  owner  having  assented,  customers  are  obtained.        

Could  it  be  said  that  the  contractor  was  the  servant  of  the  owner?  i853. 
[Cbompton,  J. — The  service  there  would  be  only  occasional,  and 
as  an  agent  I  do  not  know  that  the  duty  not  being  compulsory 
alters  t!fae  case.  No  doubt  this  is  a  very  nice  distinction  between 
servant  and  agent]  The  prosecution  will  rely  on  Barkers  case 
(1  D.  &  K.  19,  N.  P.),  where  it  was  held,  that  a  person  employed 
as  a  journeyman  in  the  trade  of  a  miller,  and  not  to  collect  moneys^ 
but  was  in  the  habit  of  receiving  money  on  his  master's  account, 
might  be  guilty  of  embezzlement ;  but  there  the  prisoner  was  a 
hired  servant  [Cbompton,  J. — That  case  is  very  like  the  present 
But  without  it,  I  do  not,  on  consideration,  feel  much  difficulty. 
This  is  like  Spencer^s  case  (R.  &  R.  299),  where  the  prisoner  was 
employed  to  go  errands  when  he  liked,  and  it  was  held,  that  he 
might  be  a  servant  for  the  time.]  But  he  was  ordered  to  go  on 
each  particular  errand.  My  argument  is  that,  in  this  case  there 
was  no  authority  to  compel,  or  any  obligation  to  perform  in  any 
instance. 

Cbompton,  J. — The  point  has  been  argued  very  ingeniously, 
but  I  cannot  say  that  at  present  I  entertain  any  doubt  I  will 
consult  my  brother  Coleridge,  and  if  he  has  any  doubt  I  will  let 
you  know ;  at  present  I  am  of  opinion  that  the  prisoner  received 
the  money  as  servant  to  the  prosecutor,  and  that  it  was  his  duty  to 
pay  it  over  immediately  as  he  received  it 

Verdict— GuiUy. 

Corbett,  for  the  prosecution. 

Rupert  Kettle,  for  the  prisoner. 

fNo  intimatioD  was  given  that  Mr.  Jostice  Coleridge  dissented  from  the  opinion  of  Mr. 
Jnatioe  Crompton. — J.  E.  D.] 
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OXFORD   CIRCUIT. 

Staffordshire  Summer  Assizes,  1853. 

Stafford^  July  23. 

(Before  Mr.  Justice  Crompton.) 

Reg.  v.  Myott.  (fl) 

Felony — Acting  under  false  pretence  of  the  process  of  the  County  Court 
Stat,  9  4-  10  Vict,  c,  95,  *.  57. 

The  Stat.  9  Sf  10  Vict.  c.  95,  s.  57,  which  enacts  thai  every  person  who 
shall  act  or  profess  to  act  ujider  any  false  colour  or  pretence  of  the 
process  of  the  County  Courts  shall  be  guilty  of  felony^  is  confined  to 
the  use  of  false  instruments,  and  does  not  apply  to  a  mere  verbal 
assertion  of  authority. 

Therefore,  where  the  prisoner  had  obtained  payment  of  a  sum  in 
discharge  of  a  debt  and  costs  from  a  defendant  {who  had  been  prC" 
vioxtsly  duly  served  with  a  summons  in  the  County  Court\  by 
pretending  that  he  was  an  officer  of,  and  authorized  by  the  court  to 
receive  it,  it  was  held,  that  the  offence  was  not  made  out. 

rilHE  indictment  alleged  that  the  prisoner,  John  Myott,  on 
i  the  30th  day  of  June,  a.d.  1853,  feloniously  and  unlawfully 
did  act  under  a  certain  false  colour  and  pretence  of  the  process  of 
the  County  Court  of  Warwickshire,  holden  at  Birmingham,  against 
the  form  of  the  statute,  &c. 

In  the  second  count,  the  charge  was  that  the  prisoner  professed 
to  act. 

The  third  count  alleged  that  the  prisoner  feloniously  and  unlaw- 
fully did  act  under  a  certain  false  colour  and  pretence  of  the 
process  of  the  County  Court  of  Warwickshire,  holden  at  Bir- 
mingham, to  wit,  under  the  false  colour  and  pretence  of  being 
authorized  and  empowered  to  issue  process  (to  wit)  an  execution 
in  the  said  County  Court,  against  one  John  Wain wright,  at  the 
suit  of  one  John  Kings  tone,  for  the  recovery  of  the  sum  of  li  7  s. 
and  costs,  against  the  form  of  the  statute,  &c. 

The  fourth  count  was  for  professing  to  act,  as  alleged  in  the 
third  count. 

The  indictment  was  framed  under  the  latter  part  of  the  57th 
section  of  the  9  &  10  Vict,  c  95,  which  enacts  that  "every  person 

(a)  Reported  by  J.  £.  Davis,  Esq.,  BarriBter-at-Law. 
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who  shall  forge  the  seal  or  any  process  of  the  court,  or  who  shall        Rk<»- 
serve  or  enforce  any  such  forged  process,  knowing  the  same  to  be      myott. 

forged,  or  deliver  or  cause  to  be  delivered  to  any  person  any  paper        * 

falsely  purporting  to  be  a  copy  qf  any  summons  or  other  proems        1854. 
of  the  said  court,  knowing  the  same  to  be  false,  or  who  shall  act       jj^« 
or  profess  to  act  under  any  false  colour  or  pretence  of  the  process  of 
the  said  courty  shall  be  guilty  of  felony.'^ 

It  appeared  in  evidence  that  John  Kingstone  had  brought  an 
action  in  the  County  Court  of  Warwickshire,  against  Joseph 
Wainwright,  to  recover  \L  Is,  for  goods  sold  and  delivered.  The 
summons  bore  date  the  7th  of  May,  1853,  and  called  on  the 
defendant  to  appear  on  the  7th  of  June.  He  did  not  do  so ;  and 
on  the  30th  of  June  the  prisoner  called  at  Wainwright's  house, 
and  said  he  was  authorized  by  the  court  to  receive  the  debt  and 
costs,  and  if  the  amount  was  not  paid  on  that  day,  or  before  ten 
o'clock  the  following  morning,  he  should  bring  an  execution  and 
take  the  goods.  The  sum  asked  for  by  the  prisoner  was  1/.  &s,  9d. 
for  the  debt.  Wainwright  showed  him  the  summons  claimed  \l.  Is. 
The  prisoner  said  there  was  a  mistake,  and  if  he,  Wainwright, 
paid  him  \l  8*.  9d.  it  would  cover  all  expenses.  The  defendant 
went  with  the  prisoner  to  a  public  house,  and  there  paid  the  money, 

Crompton,  J.,  stopped  the  case  for  the  prosecution,  saying  that, 
in  his  opinion,  the  charge  was  not  made  out,  as  he  thought  the  act 
of  Parliament  applied  to  false  instruments,  and  not  to  mere  false 
representations  as  to  the  authority  or  employment  of  the  prisoner. 
There  was  no  acting  or  professing  to  act  under  the  process  of  the 
County  Court. 

The  prisoner  was  accordingly  acquitted. 

There  was  another  indictment  against  him  for  a  misdemeanor, 
in  obtaining  the  money  by  falsely  pretending  that  he  was  an  officer 
of  the  County  Court,  and  a  person  authorized  by  the  court  to 
apply  to  Wainwright  for  payment  of  the  debt,  and  to  settle  the 
action.  It  appeared,  however,  doubtful  whether  the  prisoner  had 
not  been  authorized  by  Kingstone's  son,  to  obtain  the  money, 
and  the  sum  having  been  in  fact  paid  on  the  faith  that  the  prisoner 
was  authorized  by  the  plaintiff  in  the  action,  rather  than  by  reason 
of  any  supposed  authority  from  the  County  Court,  the  case  broke 
down,  and  the  prisoner  was  discharged. 

Rupert  Kettle  for  the  prosecution. 

The  prisoner  was  not  defended  by  counsel. 
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COURT  OP  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jebvis,  C.J.,  Alderson,B.,  Colebidge,  J.,  Martin,  B. 
and  Crowder,  J.) 

Beg.  v.  Morgan  and  another,  (a) 

Larceny — Fraud — False  sale. 

A.  and  B.  by  false  representations  induced  C.  to  become  the  purchaser  of 
a  dress  for  25«.  They  then  tooh  one  guinea  out  of  her  handy  she 
being  taken  by  surprise^  and  neither  consenting  or  resisting^  and  left 
with  her  a  dress  of  considerably  inferior  value,  but  refused  to  give  her 
one  which  they  had  promised  to  give  if  she  would  buy  that.  Upon  a 
case  reserved  the  question  put  was,  whether  the  facts  warranted  a 
verdict  of  guilty  ? 

Held,  that  they  did,  the  court  being  bound  to  assume  that  it  was  part  of 
the  fraud' to  obtain  the  property  by  a  false  sale, 

AT  the  last  Quarter  Sessions  for  the  parts  of  Kesteven 
in  the  county  of  Lincoln,  Hugh  Morgan  and  John 
Mackeowan  were  indicted,  for  that  they  on  the  29th  Sept.  1854, 
feloniously  did  steal  certain  money  of  Jane  Jones,  of  the  moneys, 
goods,  and  chattels  of  the  said  Jane  Jones.   - 

Upon  the  trial  it  was  proved  that  Jane  Jones,  the  prosecutrix, 
lived  at  Stoke  Hall,  in  these  parts  and  county,  as  laundry  maid ; 
and  it  was  also  proved  by  her  and  Emily  Smith,  her  fellow  servant, 
that  on  the  29th  Sept  last  the  two  prisoners  came  to  Stoke  Hall, 
that  Morgan,  who  was  dressed  as  a  sailor,  represented  himself  to 
be  a  Frenchman,  and  unable  to  speak  English,  and  that  Mackeowan 
was  his  interpreter,  and  would  explain.  Mackeowan  explained 
that  Morgan  was  a  sea  captain,  and  must  sell  off  his  goods  that 
night  to  get  to  his  ship  the  next  morning.  Morgan  produced  and 
offered  the  prosecutrix  a  dress  for  sale,  and  signified,  through  his 
interpreter,  that  the  price  was  25s. :  and  if  she  would  ^ve  25«.  for 
it  he  would  give  her  another  dress  worth  125.,  which  ne  also  pro- 
duced. The  prosecutrix  agreed,  and  having  one  sovereign  and  one 
shilling  in  her  pocket  she  took  it  out,  and  whilst  holding  it  in  her 
hand  Morgan  opened  her  hand  and  took  the  guinea  out  of  it   He 

(a)  Beported  bj  A.  Bittleston,  Esq.,  BarrUter-at-Law. 
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did  not  take  it  forcibly^  nor  would  prosecutrix  say  that  it  was  against 

her  will ;  nor  was  it  by  her  consent     He  took  her  by  surprise.  ^^^][i,  ^^^ 

Prosecutrix  then  borrowed  4*.  of  a  fellow-servant,  but  Morgan     akothbb. 

refused  to  take  it,  "  for  she  had  borrowed  it :"  and,  addressing  the       

prosecutrix  in  English,  he  said  she  was  a  bad  woman,  and  had  told        ^ff^* 
a  lie,  and  he  should  not  produce  the  other  dress ;  he  then  laid  down     Lamemf^ 
the  dress  first  offered,  and  packed  up  the  other.     Seeing  the  pri-  Pretended  tale. 
Boners  about  to  go  away,  the  prosecutrix  told  the  prisoner  Morgan 
she  should  send  some  one  after  him  if  he  did  not  produce  her 
dress;  he  replied  she  might  send  for  the  devil,  and  both  prisoners 
went  away.     The  prosecutrix  sent  to  the  constable,  and  had  both 

Prisoners  apprehended  in  a  neighbouring  village  the  same  evening. 
Prosecutrix  believed  the  dress  left  by  the  prisoners  to  be  of  the 
value  of  14^.     Emily  Smith  valued  it  at  95. 

Upon  these  facts  the  jury  found  both  prisoners  guilty,  and  they 
were  sentenced  to  three  calendar  months'  imprisonment  in  the 
House  of  Correction,  and  bail  to  appear  and  receive  judgment  not 
having  been  offered,  they  are  now  m  prison  upon  such  sentence. 
On  the  part  of  the  prisoners  it  was  contended  that  no  felony  was 
committed  by  them ;  that  it  was  a  mere  breach  of  contract ;  that 
no  felonious  intent  existed  in  their  minds,  and  that  the  jury  were 
not  warranted  on  the  foregoing  facts  in  finding  them  guilty ;  and  a 
case  was  urgently  requested. 

The  question  I  now  most  respectfully  submit  to  the  court  of  Her 
Majesty's  justices  of  either  bench  and  the  barons  of  the  Exchequer, 
is  whether  the  above  facts  warrant  in  point  of  law  the  finding  of 
the  jury  in  this  case  ? 

No  counsel  appeared. 

JjeBYis,  C.J.  (after  stating  the  facts  as  above.) — We  are  of 
opinion  that  the  facts  warrant  the  finding.  We  are  bound  to  as- 
sume that  the  jury  were  properly  directed  by  the  chairman,  and 
that  they  found  that  it  was  part  of  the  scheme  that  the  property 
was  to  be  obtained  by  a  false  sale.  If  so,  there  was  no  contract, 
but  a  fraud  whereby  the  felony  was  committed. 

Conviction  affirmed,  (b) 

(6)  There  are  many  cases  in  which  priaonen  have  been  oonyioted  of  larceny— where  pos- 
•easion  of  the  property  has  been  frandalently  obtained  by  means  of  a  pretended  sale:  (i?.  r. 
Campbell,  By.  &  Moo.  C.  C.  179  ;  R.  r.  Sharpktt,  1  Leach,  92.) 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jervis,  C.  J.,  Alder80N,B.,  Coleridge,  J.,  Martin,  B., 
and  Crowder,  J.) 

Reg.  t*.  HoBSON.  (a) 

Felonious  receiving — Evidence  for  the  jury. 

Upon  an  indictment  for  feUmiouely  receiving  a  hat  and  a  waichy  it  was 
proved  that  in  consequence  of  information  receivedfrom  L.  (the  thief )f 
a  constable  went  to  a  room  in  a  lodging-house  where  the  prisoner  slept^ 
andf  in  a  box  in  that  roam,  found  the  stolen  hat.  The  prisoner  pro- 
duced  it  at  once,  and  admitted  that  L.  had  brought  it  there ;  but  denied 
any  hnowledge  of  the  watch.  On  the  following  day  he  was  taken  into 
custody,  and,  after  he  had  left  the  house,  he  told  the  constable  that  he 
knew  where  the  watch  was,  but  did  not  like  to  say  anything  about  it 
before  the  people  in  the  house.  The  watch  was  not  found  at  the  first 
place  to  which  he  took  the  constable,  but  he  afterwards  sent  a  boy  for 
it ;  and  the  boy  having  brought  it  to  him,  he  gave  it  to  the  constable  : 

Held,  there  was  sufficient  evidence  to  go  to  the  jury  of  a  feloniously 
receiving. 

THE  prisoner,  George  Hobson,  was  tried  at  the  West  Riding 
Sessions,  held  at  Rotherham  on  the  20th  June  last,  upon  a 
charge  of  feloniously  receiving  from  William  Levick  one  watch, 
one  hat,  and  1^.,  the  property  of  James  Birkenshaw,  and  was  found 
guilty  and  sentenced  to  be  imprisoned  and  kept  to  hard  labour  in 
the  house  of  correction  at  Wakefield  for  twelve  calendar  months. 
William  Levick  had  previously  at  the  same  sessions  pleaded  guilty 
to  the  theft.  Upon  the  trial,  William  Laughton,  a  policeman, 
proved  that  on  the  8th  of  June  last  he  went  to  prisoner^  house  in 
consequence  of  something  he  had  heard  from  William  Levick,  the 
party  charged  in  the  indictment  as  the  thief;  that  Levick  took 
witness  there ;  that  witness  asked  the  prisoner,  who  was  in  bed,  if 
Levick  had  brought  a  hat  there ;  that  the  prisoner  said  *'  Yes  ;*' 
that  the  prisoner  then  got  out  of  bed  and  took  the  hat  out  of  a  box 
in  the  corner  of  a  room,  and  gave  the  hat  to  witness ;  that  witness 
asked  the  prisoner  if  he  knew  anything  about  the  watch,  that  the 
prisoner  said  Be  did  not ;  that  witness  went  the  next  day  to  the 
prisoner's  house  and  took  him  into  custody ;  that  witness  told  the 

(a)  Reportod  bj  A.  Bittlestoit,  Esq.,  Barrister-at-Law. 
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prisoner  that  he  (witness)  would  most  likely  trace  the  watch  and 
who  had  it ;  that  when  witness  and  the  prisoner  sot  outside  the 
house,  the  prisoner  said  he  did  not  like  to  say  anything  about  the 
watch  before  the  folks  in  the  house,  but  he  knew  where  it  was — 
that  it  was  planted — that  it  was  at  Mn  Wostenholme's ;  that  wit- 
ness and  the  prisoner  went  to  Mr.  Wostenholme's,  but  could  not 
find  a  watch  there ;  that  prisoner  then  called  to  a  boy  and  asked 
him  to  get  the  watch ;  that  the  watch  was  afterwards  brought  by 
the  boy  to  the  prisoner,  who  gave  it  to  witness. 

On  cross-examination,  the  witness  said  that  the  house  where  the 
prisoner  lived  was  a  lodging-house;  that  witness  did  not  know 
whether  the  thief  Levick  lived  there  or  not,  or  whether  or  not  the 
prisoner  had  ezclusive  possession  of  the  room  where  the  hat  was 
found,  that  witness  did  not  notice  how  many  beds  were  in  the  room 
where  the  hat  was  found ;  that  when  the  prisoner  said  he  knew 
nothing  about  the  watch,  there  were  several  people  in  the  house 
standing  round  him.  It  was  objected  by  the  prisoner's  counsel,  that 
there  was  no  evidence  to  go  to  the  jury.  First,  as  to  the  hat ; 
because  there  was  not  sufficient  evidence  of  the  prisoner's  possession 
of  it,  the  house  where  the  hat  was  found  being  a  lodging-house,  and 
the  prisoner  having  had  no  exclusive  possession  of  the  room. 
Secondly,  as  to  the  watch ;  because  the  prisoner  was  not  shown  to 
have  possession  of  it.  All  the  evidence  was,  that  the  prisoner  knew 
where  the  watch  was.  The  court  overruled  the  objection,  being 
of  opinion  that  there  was  sufficient  evidence  to  go  to  the  jury ; 
but  granted  a  case  for  the  opinion  of  the  judges. 

No  counsel  was  instructed  in  this  case. 

Jebvis,  C.J. — We  are  all  clearly  of  opinion  that  there  was  evi- 
dence to  go  to  the  jury. 

Conviction  affirmed. 


Beo. 

V. 
HOBSOW. 

1854. 

Reeeivmg — 
Evidence, 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jervis,  C.  J.,  Alderson,  B.,  Coleridge,  J.,  Martin,  B., 
and  Crowder,  J.) 

Reg.  v.  Richard  Clarke,  (a) 

Rape^-^Consent — Carnal  connexion  under  circumstances  which  induce 
the  woman  to  believe  that  the  man  is  her  husband, 

^  a  married  woman  assents  to  carnal  connection  with  a  man  under  the 
belief  thcU  he  is  ker  husband^  the  man  cannot  be  convicted  of  rape. 

THE  foUowii^  case  was  stated  for  the  opinion  of  this  court  by 
Crowder,  J. : — 
Richard  Clarke  was  tried  before  me  at  the  last  York  Assizes, 
on  the  16th  July,  1854,  on  an  indictment  charging  him  in  the 
nsual  form  with  committing  a  rape  on  the  person  of  Jane  Mur- 
gatroyd,  the  wife  of  John  Murgatroyd.  It  appeared  in  evidence 
that  Jane  Murgatroyd  went  to  bed  at  half-past  nine  o'clock  in  the 
evening,  leaving  the  outer  door  of  her  house  unfastened,  in  the 
expectation  of  her  husband's  return  home.  Haying  fallen  asleep, 
she  was  awakened  at  about  half-past  two  o'clock  by  a  man  whom 
she  believed  to  be  her  husband  passing  over  her  and  getting  into 
bed  on  the  opposite  side  from  that  on  which  she  was  Tying.  She 
then  fell  asleep  again ;  and  in  about  ten  minutes  was  awakened 
by  the  man  in  oed  with  her  drawing  her  towards  him  and  having 
connexion  with  her.  She  assented  to  the  connexion  in  the  belief 
that  the  man  was  her  husband.  She  afterwards  fell  asleep  again 
and  awoke  in  about  twenty  minutes,  and  then  first  discovered  that 
the  man  in  bed  with  her  was  the  prisoner  at  the  bar,  who,  as 
soon  as  he  found  himself  detected,  jumped  out  of  the  bed  and 
went  away.  The  jury  found  the  prisoner  guilty ;  but  they  found 
also  that  when  he  entered  the  bed  of  Jane  Murgatroyd,  he  in- 
tended to  have  connexion  with  her  fraudulently,  but  not  by  force, 
and,  if  detected,  to  desist ;  whereupon  I  respited  the  sentence, 
reserving  for  the  opinion  of  the  Court  of  Criminal  Appeal  the 
question  whether,  upon  the  above  state  of  facts  and  finding  of  the 
jury,  the  prisoner  is  entitled  to  an  acquittal. 

R.  B.  Crowder. 

(a)  Reported  by  A  Bittlb8T0N,  Ecq.,  Barrister-at-Law. 
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No  counsel  was  instructed  on  behalf  of  the  prisoner. 

B.  Hall  appeared  for  the  crown* 

Jervis,  U.J. — How  can  you  get  rid  of  the  authority  of  R.  v. 
Jackson  (Russ.  &  Ry.  487.) 

jRalL — The  question  is,  whether  that  can  be  supported  ? 

Crowder^  J. — I  reserved  this  case,  because  it  is  stated  in  the 
report  of  R.  y.  Jackson^  that  several  of  the  judges,  who  held  that 
the  offence  was  not  rape,  intimated  that  if  the  case  should  occur 
again,  they  would  advise  the  jury  to  find  a  special  verdict 

Hall — The  opinion  of  the  judges  in  that  case  was  not  unanimous. 
Four  thought  the  prisoner  guOty  of  rape ;  though  eight  judges 
held  the  contrary.  The  facts  are  not  distinguishable;  because 
there  the  jury  found  that  the  prisoner  intended  to  have  connexion 
with  the  woman  if  he  could  pass  as  her  husband,  but  not  to  force 
her  if  she  discovered  the  fraud,  and  being  indicted  for  burglary 
with  intent  to  commit  a  rape,  he  was  held  entitled  to  an  acquittal. 
That  decision  has  been  followed  in  subsequent  cases ;  and  the  only 
question  is,  whether  the  matter  is  still  open  for  argument ;  if  it  is, 
the  point  would  be  that  no  man  is  allowed  by  law  to  take  advan- 
tage of  his  own  fraud ;  and  that  the  cases  with  regard  to  burglary, 
in  which  it  has  been  held  that  admission  obtained  by  fraud  amounts 
to  a  breaking  by  construction  of  law,  are  in  point.  (1  Russ.  on 
"Crimes,  793.) 

Jervis,  C.J. — We  cannot  permit  this  matter  to  be  opened  now. 
We  have  spoken  to  several  of  the  other  judges  upon  the  subject, 
and  they  all  think  that  the  decision  in  R.  v.  Jackson^  is  conclusive. 

Alderson,  B. — Most  of  us  think  it  right. 

Coleridge,  B.,  Martin,  B.,  and  Ceowder,  J.,  concurred. 

Conviction  quashed,  (h) 


Rbq. 

V. 

Clarkb. 

1854. 

Rape-~ 

Consent 

induced  by 

fraud. 


(b)  It  IDA7  be  convenient  to  notice  tbe  caseSf  in  which  this  qnestion  hu  been  considered  since 
the  case  of  JR,  v.  Jackton.  In  R,  ▼.  Smmden  (8  Car.  &  P.  265),  Gomey,  B.,  in  summing 
np,  said  :  **  I  am  bound  to  tell  you  that  tbe  evidence  in  this  case  does  not  establish  the  charge 
contained  in  this  indictment,  as  the  crime  itas  not  committed  ajrainst  the  will  of  the  prose- 
cntrix,  as  she  consented,  believing  it  to  be  her  husband."  In  R.  v.  WiUiamt  (8  Car.  &  P.  286), 
the  case  was  opened  on  the  part  of  the  prosecution  as  distinguishable  from  R,  v.  Jackson, 
because  the  pnwecutrix  having  discovered  the  fraud  before  the  prisoner  had  completed  his  pur- 
pose, resisted,  and  notwithstanding  that  resistance  the  prisoner  went  on  to  complete  his  purpose; 
but  when  the  prosecutrix  gave  her  evidence  it  appeared  that  she  assented  to  the  connexion 
under  the  belief  that  the  prisoner  was  her  husband,  and  that  she  did  not  discover  who  it  was 
until  the  connexion  was  over.    Whereupon  Alderson,  B.  observed  :  •*  That  nuts  an  end  to  the 


and  in  R.  v.  Case  (4  Cox  C.  C.  220),  those  decisions  were  quoted  and  not  disapproved  of  in 
that  respect.  In  that  case  the  prosecutrix  made  no  resisUnce,  being  ignorwit  of  the  nature  of 
the  act,  and  believing  that  the  prlioner,  a  surgeon,  was  treating  her  medically  with  a  ricw  to 
her  cure  ;  and  it  was  held,  that  the  prisoner's  conduct  amounted  in  law  to  an  assault  That 
case,  however,  is  distinguishable  from  the  two  cases  above  mentioped  ;  for,  as  was  observed  by 
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Reg  one  of  the  jadfitttS)  the  prosecntrix  there  did  not  assent  to  what  the  prisoner  reaUj  did  ;  and 

V.  there  certainly  seems  great  difficulty  in  the  proposition,  that  a  man  who  is  entitled  to  be 

Glabkb.       acquitted  upon  a  charge  of  rape  on  account  a!  the  woman's  consent  (though  obtained  frandu- 

■  I^ntly),  may,  upon  the  very  same  transaction,  be  convicted  of  an  assault.     See  R.  ▼.  Read 

1854.  (I  Den.  C.  C.  377  ;  3  Coz  C.  G.  266),  where  the  prisoners  having  been  convicted  of  a  com- 

mon  assault  on  a  girl  of  nine  years  of  age,  she  having  been  an  assenting  party  to  the  connection 

Jfape —        which  took  place,  though  from  her  tender  years  she  did  not  know  what  she  was  about,  the  con- 

Consent        viction  was  held  wrong,  upon  the  authority  of  R.  v.  Martin  (2  Moo.  C.  G.  123.)  See  the  grounds 

induced  by      of  that  case  explained  by  Patteson,  J.  (9  Gar.  &  P.  215.)    If  it  is  proved  that  she  did  not  coo- 

fraud,         sent,  a  conviction  for  an  assault  might  be  justified,  though  by  reason  of  the  tender  age  of  the 

prosecutrix,  her  consent  or  resistance  might  not  be  material  to  the  principal  offence:     {R,  v. 

Athbold,  2  Cox  C.  C.  115.) 

In  R.  V.  CampKn  (1  Goz  G.  G.  220  ;  I  Den.  89),  the  prosecutrix  was  made  insensible  by 
liquor  administered  to  her  by  the  prisoner  for  the  purpose  of  exciting  desire ;  and  whilst  she 
was  in  that  condition  he  had  connection  with  her.  A  majority  of  the  judges  held,  that  he  was 
guilty  of  rape  ;  and  in  the  Addenda  to  1  Den.,  there  is  the  following  note  of  the  reasons  for 
that  decision,  supplied  by  Parke,  B.  : — "  Of  the  judges  who  are  in  favour  of  the  conviction, 
several  thought  that  the  crime  of  rape  is  committed  by  violating  a  woman  when  she  is  in  a 
state  of  insensibility  and  has  no  power  over  her  will,  whether  such  state  is  caused  by  the  man 
or  not,  the  accused  knowing  at  that  time  that  she  is  in  that  state  ;  and  Tindal,  G.  J.,  and 
Parke,  B.  remarked,  that  in  the  stat.  (Westm.  2,  c.  34),  the  offence  of  rape  is  described  to  be 
ravishing  a  woman  where  she  did  not  consent,  and  not  ravishing  ftgainst  her  unlL  But  all 
the  ten  jndges  agreed  that  in  this  case,  where  the  prosecutrix  was  made  insensible  by  the  act 
of  the  prisoner,  and  that  an  unlawful  act,  and  when  also  the  prisoner  must  have  known  that 
the  act  was  against  her  consent  at  the  last  moment  that  she  was  capable  of  exercising  her 
will,  because  he  had  attempted  to.  procure  her  consent  and  failed,  the  offence  of  rape  was 
committed."  The  three  dissenting  judges  appear  to  have  thought  that  this  could  not  be  con- 
sidered sufficiently  proved.  In  R  v.  Rtfan  (2  Gox  G.  G.  115),  which  was  the  case  of  an  idiot, 
the  same  doctrine  was  applied ;  and  the  prisoner  convicted:  (See  also  R,  v.  Paget ib*  133.) 
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COURT  OF  CRIMINAL  APPEAL 

November  11,  1854. 

(Before  Jervis,  C.J.,  Alderson,  B.,  Coleridge,  J.,  Martin.  B., 
and  Crowder,  J. 

Reg.  v.  Catherine  WEST.(a) 

Larceny — Property  lost  or  mislaid — Finding  under  circumstances  which 
do  not  warrant  the  finder  in  treating  it  as  lost. 

In  order  to  prevent  the  taking  of  goods  by  a  finder  from  being  larceny^ 
it  is  necessary  that  they  should  be  found  in  such  a  plaice  and  under 
such  circumstances  as  would  warrant  the  taker  in  presuming  that  the 
owner  did  not  know  where  to  find  them, 

A  customer  left  his  purse  upon  the  prisoner's  stall  in  a  market^  and  it 
being  pointed  out  to  her  by  a  stranger^  she  took  possession  of  it,  but 
denied  all  knowledge  of  it  when  the  customer  returned  to  claim  it. 
The  jury  found  that,  when  the  prisoner  took  it,  she  intended  to  appro* 
priate  it  to  her  own  use,  but  that  at  that  time  she  did  not  know  the 
owner. 

Held,  thai  this  was  not  a  finding  of  property  under  circumstances  which 
justed  the  prisoner  in  treating  the  property  as  lost,  and  that  she 
was  therefore  properly  convicted  of  larceny. 

ijf  the  case  had  been  one  of  finding  lost  goods,  it  would  have  been 
necessary  to  ask  the  jury,  whether  the  prisoner,  when  she  took  the 
purse,  reasonably  believed  that  the  owner  could  not  be  found. 

THIS  was  a  case  stated  by  the  Recorder  of  Leicester. 
Catherine  West,  the  prisoner  in  this  case,  was  tried  before 
me,  the  Recorder  of  the  borough  of  Leicester,  at  the  last  Mid- 
summer Quarter  Sessions  of  the  f  eace  for  the  said  borough,  upon  an 
indictment  for  simple  larceny,  in  having  feloniously  stolen  on  the 
27th  of  May  last,  at  the  parish  of  St.  Martin,  in  the  said  borough, 
one  purse,  nve  sovereigns,  ten  half-sovereigns,  eight  half-crowns, 
twenty  shillings,  and  forty  sixpences,  the  goods,  chattels,  and 
monies  of  William  Eivatt 

The  prosecutor,  in  making  a  purchase,  left  his  purse  on  the 
prisonei^s  stall  in  Leicester  market,  unperceived  by  either  of  them. 

A  stranger  pointed  it  out  to  the  pnsoner  (and  supposing  it  to 
be  her  own)  reproved  her  carelessness.  She  put  the  purse  into  her 
pocket  and  replied,  **  Yes,  it  is  a  wonder  it  was  not  gone  before  this." 
She  took  an  early  opportunity  to  conceal  the  purse,  and  on  the 
prosecutor's  returning  to  search  for  it,  denied  all  knowledge  of  it» 

(a)  Reported  by  A.  BnTLSsroif,  Esq.,  Barrister-at-Law. 
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Rbo.  The  counsel  for  the  prisoner  relied  upon  Reg.   v.  Preston  (21 

„,••  L.  J.  41,  M.  C.)  and  Reg.  v.  Thurbom  (1  Den.  C.  Caa.  387 ;  S.  C. 

_        nom.  R.  V.  fVood,  3  Cox  C.  C.  453.) 

1854.  I  put  two  questions  to  the  jury.     Ist.  Did  the  prisoner  take 

J.  up  the  purse,  knowing  that  it  was  not  her  own,  and  intend  at 

Prop^^hHor  that  time  to  appropriate  it  to  her  own   use  ?      2ndly.  Did   the 

mUlttid,      prisoner  know  who  was  the  owner  of  the  purse  at  the  time  she 

took  it  ? 

The  jury  answered  the  former  question  in  the  affirmative,  and 
the  latter  in  the  negative,  and  I,  therefore,  directed  a  verdict  of 
guilty  against  the  prisoner  to  be  recorded. 

I  reserved  a  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  whether,  under  the  circumstances  above  stated,  the  pri- 
soner was  pro{)erly  convicted  ? 

The  judgment  upon  the  conviction  was  postponed,  and  the  pri- 
soner was  discharged  on  recognizance  of  bail  to  appear  and  receive 
judgment  at  the  sessions  next  after  this  case  should  be  heard  and 
decided. 

No  counsel  were  instructed  in  the  case. 

[The  following  passages  from  the  judgment  in  R.  v.  TTiurborriy 
1  Den.  C.  C.  388,  are  important  with  reference  to  the  ground  upon 
which  this  case  is  decided.  ^^  It  cannot,  indeed,  be  doubted  that  if 
at  this  day  the  punishment  of  death  was  assigned  to  larceny,  and 
usually  carried  into  effect,  the  appropriation  of  lost  goods  would 
never  have  been  held  to  constitute  that  offence,  and  it  is  certain 
that  the  alteration  of  punishment  cannot  alter  the  definition|of  the 
offence.  To  prevent,  however,  the  taking  of  goods  from  being 
larceny,  it  is  essential  that  they  should  be  presumably  lost,  that  is, 
that  they  should  be  taken  in  such  a  place  and  under  such  circum- 
stances as  that  the  owner  would  be  reasonably  presumed  to  have 
abandoned  them,  or  at  least  not  to  know  where  to  find  them. 
Therefore,  if  a  horse  is  found  feeding  on  an  open  common,  or  on 
the  side  of  a  public  road,  or  a  watch  found  apparently  hidden  in  a 
hay  stack,  the  taking  of  these  would  be  larceny,  because  the 
taker  had  no  right  to  presume  that  the  owner  did  not  know  where 
to  find  them ;  and,  consequently,  had  no  right  to  treat  them  as  lost 
goods.  *  *  *  It  appears,  however,  that  goods  which 
do  fall  within  the  category  of  lost  goods,  and  which  the  taker 
justly  believes  to  have  been  lost,  may  be  taken  and  converted  so  as  to 
constitute  the  crime  of  larceny,  when  the  party  finding  may  be 
presumed  to  know  the  owner  of  them,  or  there  is  any  mark  upon 
them,  presumably  known  by  him,  by  which  the  owner  can  be 
ascertained. 

Whether  this  is  a  qualification  introduced  in  modem  times,  or 
which  always  existed,  we  need  not  determine.  It  may  have  pro- 
ceeded on  the  construction  of  the  reason  of  the  old  rule,  Quia 
dominua  rerum  non  apparet,  ideo  cujus  sunt  incertum  est,  and  the  rule 
IS  held  not  to  apply  when  it  is  certain  who  is  the  owner ;  but  the 
authorities  are  many,  and  we  believe  this  qualification  has  been 
generally  adopted  in  practice,  and  we  must,  therefore,  consider  it  to 
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be  the  established  law.  There  are  many  reported  cases  on  this  subject.       ^^* 
Some  where  the  owner  of  the  goods  may  be  presumed  to  be  known       ^^ 

from  the  circumstances  under  which  they  are  found;    amongst       

these  are  mentioned  the  cases  of  articles  left  in  hackney  coaches        1854. 
by  passengers,  which  the  coachman  appropriates  to  his  own  use,  or     Larceny— 
a  pocket-book  found  in  a  coat,  sent  to  a  tailor  to  be  repaired,  and  Property  hat  or 
abstracted  and  opened  by  him.     In  these  cases  the  appropriation      mitiaid. 
has  been  held  to  be  larceny.     Perhaps   these  cases  might   be 
classed  amongst  those  in  which  the  taker  is  not  justified  in  con- 
cluding that  the  goods  were  lost,  because  there  is  little  doubt  he 
must  have  believed  that  the  owner  would  know  where  to  find  them 
again,  and  he  had  no  pretence  to  consider  them  abandoned  or 
derelict  (a)      *        *        *         The  result  of  these  authorities  is, 
that  the  rule  of  law  on  this  subject  seems  to  be  that  if  a  man  find 
goods  that  have  been  actually  lost,  or  are  reasonably  supposed  by 
him  to  have  been  lost,  and  appropriates  them  with  intent  to  take 
the  entire  dominion  over  them,  really  believing  when  he  takes 
them  that  the  owner  cannot  be  found,  it  is  not  larceny.    But  if  he 
takes  them  with  the  like  intent  though  lost,  or  reasonably  supposed 
to  be  lost;  but  reasonably  believing  that  the  owner  can  be  found, 
it  is  larceny. 

In  applying  this  rule,  as  indeed  in  the  application  of  all  fixed 
rules,  questions  of  some  nicety  may  arise,  but  it  will  generally  be 
ascertained  whether  the  person  accused  had  reasonable  belief  that 
the  owner  could  be  found  by  evidence  of  his  previous  acquaintance 
with  the  ownership  of  the  particular  chattel,  the  place  where  it 
is  found,  or  the  nature  of  the  marks  upon  it.  In  some  cases  it 
would  be  apparent ;  in  others,  appear  only  after  examination.] 

The  judges  retired  to  consider  the  case  ;  and  upon  their  return, 
the  judgment  of  the  court  was  pronounced  by 

Jervis,  C.J. — The  question  reserved  in  this  case  is,  whether.  Judgment, 
under  the  circumstances  stated,  the  prisoner  was  properly  convicted, 
and  we  are  all  of  opinion  that  she  was.  The  facts  proved  in  evi- 
dence were  these.  (His  Lordship  then  stated  the  facts  as  above.) 
If,  therefore,  the  evidence  had  shown  that  this  was  lost  property, 
the  case  would  have  been  imperfectly  dealt  with,  because  in  that 
case  the  question  ought  to  have  been  put  to  the  jury,  whether  she 
had  reasonable  means  of  finding  the  owner,  or  reasonably  believed 
that  the  owner  could  not  be  found.  But,  in  fact,  this  is  not  a  case 
of  lost  property  at  all ;  here  the  prisoner  could  have  no  reason- 
able ground  for  supposing  that  it  was  lost  property ;  and  the  dis^* 
tinction  is  quite  clear  between  property  mislaid,  that  is,  put  down 
and  left  in  a  place  to  which  the  owner  would  be  likely  to  return 
for  it,  and  property  lost.  Now  in  this  case,  the  purse  could  not 
be  treated  as  lost ;  the  prisoner  must  have  known  that  in  all  pro- 
bability it  would  occur  to  the  owner  where  he  had  left  it,  and  that 
he  would  return  for  it ;  and  that  being  so,  the  question  as  to  posses- 
sion by  finding,  which  arose  in  ThurbortCs  case^  does  not  arise  here. 

Conviction  affirmed. 

{a)  See  R,  ▼.  Pierce^  ante,  p.  117. 
VOL.  VI.  2   F 
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COURT  OP  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jebvis^  C.  J.,  Aldeeson,  B.,  Colebidqe,  J.,  Martin,  B. 
and  Crowber,  J. 

Reg.   v.    ShARPE  and  ANOTHEB.(a) 

Larceny — Venue — Carriage  passing  through  different  counties. 

Stat.  7  Creo.  4,  c.  64,  «.  13,  »  not  confined  to  the  carriages  of  common 
carriers  or  public  conveyances  ;  but,  if  property  is  stolen  from  any 
carriage  employed  in  any  journey^  it  atUhorises  the  trial  of  the 
offender  in  any  county  throfigh  which  the  carriage  has  passed, 

HENRY  SHARPE  and  Geoi^e  Charles  were  indicted  at  the 
Middlesex  October  Quarter  Session,  held  at  Clerkenwell, 
for  stealing  a  quantity  of  oats  and  beans  the  property  of  their 
employers  the  Great  Northern  Railway  Company;  and  Henry 
Brown  was  indicted  for  feloniously  receiving  the  same. 

It  appeared  in  evidence  that  the  two  prisoners,  Sharpe  and 
Charles,  were  carmen  of  the  company,  and  that  on  the  morning  of 
the  18th  September  they  left  the  Great  Northern  Station,  in  the 
county  of  Middlesex,  with  a  waggon  belonging  to  the  company, 
with  directions  to  proceed  with  it  to  Woolwich,  in  the  county  of 
Kent ;  and  that  before  thev  started  the  usual  quantity  of  oats  and 
beans  and  chaff  for  provender  for  the  horses  was  given  out  to  them, 
and  put  into  the  waggon  in  nosebags.  It  was  then  proved  that 
on  the  arrival  of  the  waggon  at  the  Antigallican  public-house  in 
Woolwich,  the  two  prisoners,  Sharpe  and  Charles,  took  the  nose- 
bags from  the  waggon  and  delivered  them,  with  their  contents,  to 
the  prisoner  Henry  Brown,  who  was  the  ostler  at  the  Antigallican, 
and  that  he  gave  them  sixpence  for  the  same. 

The  jury  found  all  the  prisoners  guilty,  and  they  were  sentenced 
respectively  to  different  terms  of  imprisonment,  and  committed  to 
the  House  of  Correction  at  Coldbath-fields  to  abide  the  decision 
of  the  Criminal  Court  of  Appeal  upon  the  point  reserved  for  its 
consideration,  that  point  being  whether  the  case  falls  within  the 
provisions  of  the  statute  7  Geo.  4,  c.  64,  s.  13. 

Parry  for  the  prisoner. — This  case  ought  to  have  been  tried  at 
Kent,  unless  the  7  Geo.  4,  c.  64,  s.  13  applies;  and  the  question  is, 

(a)  Reportad  hj  A  BmLssroir,  Esq.,  Bini«t«r-at-Law. 
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whether  that  enactment  is  not  limited  to  public  conyejances  and        Bbo. 
the  carriages  of  common  carriers.  Shakm 

That  section  enacts,  **  that  where  any  felony  or  misdemeanor  shall     ajsother. 

be  committed  on  any  person,  or  on  or  in  respect  of  any  property        

in  or  upon  any  coach,  waggon,  cart,  or  other  carriage  whatever        ^^^ 
employed  in  any  journey,  or  shall  be  committed  on  any  person,  or  Larceny  during 
on  or  in  respect  of  any  property  on  board  any  vessel  whatever  «  jowmey— 
employed  on  any  voyage  or  journey  upon  any  navigable  river,       y^"^* 
canal,  or  inland  navigation,  such  felony  or  misdemeanor  may  be  dealt 
with,  inquired  of,  tried,  determined  and  punished  in  any  county, 
through  any  part  whereof  such  coach,  waggon,  cart,  carriage,  or 
vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage 
during  which  such  felony  or  misdemeanor  shall  have  been  com- 
mitted in  the  same  manner  as  if  it  had  been  actually  committed 
in  such  county."    [Jervis,  C.  J. — Are  the  nosebags  property 
'*in  or  upon"  the  carriage  ?    Alderson,  B. — If  one  of  the  horses 
had  been   stolen,  would  that  have  been   within  the  statute?] 
The  case  finds  that  the  nosebags  were  in  the  waggon,  and  taken 
from  the  waggon ;  {b)  but  it  may  be  doubted  whether  the  statute     . 
was  not  intended  to  apply  to  public  conveyances  only. 

Jeryis,  C.  J. — There  can  be  no  doubt  about  that  The  provision 
is  quite  general;  it  applies  to  **any  carriage  whatever  employed 
in  any  journey."  The  object  of  the  enactment  is  clear  enough.  If 
property  is  stolen  during  a  journey,  it  may  in  many  cases  be  quite 
impossible  for  the  prosecutor  to  ascertain  at  what  part  of  the 
journey  the  offence  was  committed.  The  statute,  to  get  rid  of  that 
diflBculty,  provides  that  the  offender  may  be  indicted  in  any  of  the 
counties  through  which  the  carriage  passed  in  the  course  of  that 
journey. 

The  other  judges  concurring.  Conviction  affirmed. 

(6)  In  Sharpe^toom  (9  Lewin^SSS),  it  appeared  that  the  priaooer  bad  acted  as  goard  of  a 
oeacb  from  Penrith,  in  Comberlaiid,  to  B^ndal,  in  WestmorelaDd,  and  was  entrosted  with  a 
banker's  parcel,  containing  bank  notes  and  sovereigns  ;  on  changing  horses  at  some  distance 
from  Penrith,  he  carried  the  parcel  to  a  privj,  and  while  there  took  ont  of  it  the  sovereigns  ; 
and  Parke^  B.  held,  that  aa  tiie  act  of  stealing  waa  not  **  in  or  vpoa  the  coach,"  the  case  waa 
not  within  the  statute,  and  the  felony  having  been  oomnitted  in  Waatmoreland,  the  indictnient 
ooght  to  be  preferred  in  that  ooantj. 


2  r  2 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jbbvis,  C.J.,  Alderson,  B.,  Coleridge,  J.,  Martin,  B. 
and  Crowder,  J.) 

Reg.  v.  Robins. (a) 

Larceny — FaUe  pretences — Parting  with  the  property  or  the  possession 

only. 

When  one  servant  obtains  from  another^  by  means  of  a  false  ^etence^  the 
goods  of  the  master,  which  the  latter  had  no  authority  to  deliver  to 
him,  the  offence  is  larceny  and  not  false  pretences, 

WherCy  therefore^  goods  were  in  the  possession  ofbaHees,  and  one  of  their 
servants,  having  authority  to  deliver  them  only  on  the  orders  of  the 
bdHees  or  their  managing  clei-h,  was  induced  by  a  false  statement  to 
part  with  them  to  another  servant  of  the  bailees,  who  carried  them 
away  and  appropriated  them  to  his  own  use : 

Held,  that  he  was  properly  convicted  of  larceny. 

JOHN  ROBINS  WM  tried  at  the  Middlesex  Sessions  in 
September,  1854,  upon  an  indictment  which  charged  him 
with  stealing  five  quarters  of  wheat,  the  property  of  his  masters, 
George  Swayne  and  another. 

The  wheat  in  question  was  not  the  property  of  the  prosecutors, 
but  part  of  a  large  quantity  consigned  to  their  care,  and  deposited 
at  one  of  their  storehouses.  This  storehouse  was  in  the  care  of 
Thomas  Eastwick,  a  servant  of  the  prosecutors^  who  had  authority 
to  deliver  the  wheat  only  on  the  orders  of  the  prosecutors^  or  of  a 
person  named  Callow,  who  was  their  managing  clerk.  It  was 
proved  that  on  the  24th  June,  the  prisoner,  who  was  a  servant  of 
the  prosecutors  at  another  storehouse,  came  to  the  storehouse  in 
question,  accompanied  by  a  man  with  a  horse  and  cart,  and  ob- 
tained the  key  of  the  storehouse  from  Eastwick,  by  representing 
that  he,  the  prisoner,  had  been  sent  by  the  managing  clerk,  Callow, 
for  five  quarters  of  wheat,  which  he  was  to  convey  to  the  Brighton 
Railway.  Eastwick  knowing  the  prisoner,  and  believing  his  state- 
ment, allowed  the  wheat  to  be  removed,  the  prisoner  assisting  to 
put  it  into  the  cart  in  which  it  was  conveyed  from  the  prosecutor's 
premises,  the  prisoner  going  with  it.  It  was  also  proved  that 
Callow  had  given  no  such  authority,  the  prisoner's  statement  being 
entirely  false,  and  that  the  wheat  was  not  taken  to  the  Brighton 
Railway,  but    disposed  of,  with    the    privity  of   the    prisoner, 

(a)  Reported  hj  A.  BrrrLBSTOif,  Esq.,  Barriater-at-Lnfr. 
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by  other  parties,  who  had  been  associated  with  him  in  the  commis-        ^''^- 
sion  of  the  offence.  Bobihb. 

The  counsel  for  the  prisoner  contended  that  the  wheat  was  ob-        

tained  by  false  pretences ;  bat  the  jury  were  directed,  if  they        ^^^' 
believed  the  facts,  that  the  ofFence  amounted  to  larceny,  and  they    Laremig  or 
found  the  prisoner  guilty  of  that  offence.     The  prisoner  was  sen-  faUeprtimoet. 
tenced  to  twelve  months'  imprisonment,  and  is  now  confined  in  the    . 
House  of  Correction  at  Coldbath-fields,  in  execution  of  that  sen- 
tence.    The  question  reserved  was  whether  the  verdict  was  right 
in  point  of  law. 

Metcalfe,  for  the  prisoner. — This  was  a  case  of  false  pretences, 
not  larceny,  the  prosecutor  having  parted  with  the  property. 
[Alderson,  B. — ifot  to  the  prisoner,  to  whom  it  was  only  de- 
livered for  the  special  purpose  of  being  taken  to  the  Brighton 
Railway.  Jervis,  C.  J. — He  obtained  the  key  by  false  pretences, 
but  he  stole  the  wheat.]  Eastwick  had  the  sole  chaise,  and  a 
delivery  by  him  was  the  same  in  effect  as  a  delivery  by  the  owner. 

Ald£R80N,  B. — But  to  bring  the  case  within  the  class  of  sta- 
tutable false  pretences,  the  party  who  delivers  the  property  must 
have  authority  to  part  with  it  absolutely,  and  must  mean  to  part 
with  it  to  the  prisoner.  In  72.  v.  Barnes  (2  Den.  C.  C.  59 ;  5  Cox 
C.  C.  112),  the  prisoner  was  authorised  to  purchase  and  pay  for 
kitchen  stuff  on  behalf  of  his  masters  ;  and  by  falsely  representing 
to  their  chief  derk  on  one  occasion,  that  he  had  paid  a  sum  of 
money  for  kitchen  stuff,  he  obtained  that  sum  from  the  clerk ;  but 
it  was  held  that  he  was  not  guilty  of  larceny,  though  he  might 
have  been  indicted  for  obtaining  it  by  false  pretences ;  and  the 
ground  stated  was,  that  "  when  tne  clerk  delivered  the  money^  to 
the  prisoner  he  delivered  it  to  him  with  the  intention  of  parting 
with  it  alt^^ether." 

Jervis,  C.  J. — There  the  clerk  had  authority  to  pay  the  pri- 
soner what  he  demanded:  he  did  not  in  any  respect  exceed 
the  instructions  of  his  masters ;  and  he  clearly  parted  with  the 
property. 

Alderson,  B. — In  this  case  the  property  remained  Swaine's 
throughout 

Metcalfe, — Swaine  was  bailee  of  the  consignor;  he  had  only  a 
special  property,  and  that  special  property  he  parted  with. 

Martin,  B. — Swayne  was  the  owner  for  the  purpose  of  this 
indictment. 

Coleridge,  J. — And  the  prisoner  took  it  as  Swaine's  servant 

Metcalfe. — Of  course,  if  the  property  is  not  parted  with,  the 
conviction  is  right 

Jeryis,  C.  J. — Yes ;  it  is  a  dear  case. 

Alderson,  B. — If  the  prisoner  had  told  the  truth  and  done 
what  he  did,  he  would  have  committed  larceny ;  but  you  say  that 
he  did  not,  because  he  also  made  a  false  pretence. 

The  other  judges  concurred. 

Conviction  affirmed,  (b) 

(b)  R,Y,L(mffttnetk(Ej,&U.  G.  C.  137),  is  ^nite  in  point.    In  UuttcaMtha  priaootr, 
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Rbo.  bj  falsely  repremtiog  to  the  porter  of  Meatre.  T.  h  Co.,  who  were  earners,  that  oertain  ehesta 

V.  of  tea,  which  had  arrived  at  their  warehoose  belonged  to  him,  obtained  posseBsion  of  them  from 

B0BDI8.       the  porter,  paying  him  the  carriage  and  porterage.    The  jury  found  the  prisooer  gailty  of 

larceny,  and  said  they  were  of  opinion  that  when  the  prisoner  inqnired  at  the  waggon  office  for 

1854.         teas  (as  he  had  done  se?eral  times  before  the  arrival  of  the  chests  in  question),  he  intended  to 

■  obtain  property  not  his  own,  and  when  he  obtained  the  goods  in  qnestion  be  knew  they  were 

Laroeny  or     not  his  property,  and  intended  to  steal  them;  and,  upon  a  case  reserved,  the  judges  held  the 

fiSbt pnkKicet,  conviction  right,  on  the  ground  that  the  ownership  of  the  goods  wss  not  parted  with,  the 

carrier*s  servant  having  no  authority  to  part  with  the  ownership  to  the  prisonsr,  and  the  tiJung 

was  therefore  larceny. 


COURT  OP  CRIMINAL  APPEAL, 

November  11  ^  1854. 

(Before  Jebyis,  C.  J.^  Alderson,  B.,  Coleridge,  J., 
Martin,  B.,  and  Crowdeb,  J.) 

Reg.  t;.  William  SiMP80N.(a) 

Larceny  from  ike  penonr^Momeniary  severance. 

In  order  to  constitute  the  offence  of  larceny  fivm  the  person^  any  separO' 
Hon  of  the  property  from  the  person,  however  momentary  and 
minutCy  is  sufficient,  aUhough  the  thief  does  not  succeed  in  retaining 
possession  of  it : 

Where,  therefore.  A,  took  a  watch  from  BJs  waisteoat^poehet,  and 
forcibly  drew  the  chain  and  hey  attac/ted  to  it  from  a  button-hole^ 
through  which  they  had  been  passed ;  but  his  hand  being  arrested,  the 
hey  caught  upon  another  button,  and  was  thereby  suspended: 

Held,  that  A,  was  rightly  convicted  of  stealing  from  the  person. 

WILLIAM  SIMPSON  was  tried  before  Mr.  Bodkin,  at  the 
sessions  of  the  peace  for  the  county  of  Middlesex,  in  July 
last,  upon  an  indictment  which  charged  him  with  having  et<deii 
from  the  person  of  Michael  Mapper  a  gold  watch  and  chain« 

The  watch  was  carried  by  the  prosecutor  in  the  pocket  of  his 
waistcoat,  and  the  chain,  which  was  at  one  end  attached  to  the 
watch,  was  at  the  other  end  passed  through  the  button-hole  of  his 
waistcoat,  where  it  was  kept  by  a  watch-key  turned  bo  as  to 
prevent  the  chain  slipping  through. 

The  prisoner  took  the  watch  out  of  the  prosecutor's  pocket,  and 
forcibly  drew  the  chain  out  of  the  button-hole,  but  his  hand  was 
seized  by  the  prosecutor's  wife;  and  it  then  appeared  that, 
although  the  chain  and  watch-key  had  been  drawn  out  of  the  button 
hole,  the  £ront  of  the  key  had  caught  upon  anoUier  button^  and 

(a)  Reported  \tj  A.  Bittlbsxoii,  Esq.,  Banistor-at-Law. 
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was  thereby  Buspended.    It  was  oontended  for  the  prisoner  that        ^^^• 
he  was  guilty  of  an  attempt  only ;  but  Mr.  Bodkin  thought  that^     siMraoK. 

as  the  diain  had  been  removed  from  the  button->hole^  the  felony       

was  complete,  notwithstanding  its  subsequent  detention  by  its  eon<-       ^^* 
tact  with  the  other  button*  Lanoenfftsm 


The  jury  found  the  prisoner  guilty  of  the  felony,  and,  a  former  tke 
conviction  having  been  proved,  he  was  sentenced  to  penal  servitude 
for  four  years. 

The  execution  of  the  sentence  was  respited,  and  the  prisoner 
was  committed  to  the  House  of  Correction,  Coldbath-fields,  where 
he  now  is. 

The  case  prayed  the  judgment  of  the  court  whether  the  facts 
above  stated  justified  the  conviction  in  point  of  law. 

Pamfy  for  the  prisoner. — A  conviction  of  larceny  from  the 
person  cannot  be  sustuned  under  these  circumstances;  because  the 
property  never  was  separated  from  the  person  of  the  prosecutor. 
It  continued  *' about  the  person;"  which  is  the  expression  used  in 
R.  V.  Thompson  (1  Mood.  C.  C.  78.)  In  that  case  it  appeared 
that  the  prisoner  drew  a  book  from  the  inside  pocket  of  the  pro-  ^K"™*"*- 
secutor's  coat,  about  an  inch  above  the  top  of  the  pocket,  but  whilst 
the  book  was  still  *'  about  the  person  "  of  the  prosecutor,  be  suddenly 
put  up  his  hand,  upon  which  the  prisoner  let  the  book  drop,  and 
it  fell  into  the  prosecutor's  pocket.  Upon  those  facts,  the  majority 
of  the  judges  held  that  although  there  was  a  sufficient  asportation 
to  constitute  the  offence  of  simple  larceny,  there  was  not  a  suf- 
ficient removal  to  constitute  the  offence  of  larceny  from  the  person, 
inasmuch  as  the  book  from  first  to  last  remained  '^  about  the 
person "  of  the  prosecutor.  That  is  a  decision  strongly  in  the 
prisoner's  favour ;  and  it  points  out  the  distinction  between  a 
removal  sufficient  to  support  simple  larceny,  and  that  which  is 
necessary  to  sustain  a  conviction  for  larceny  from  the  person. 
Here  the  property  continued  about  the  waistcoat,  and  was  pro- 
tected by  it  from  first  to  last.  There  is,  however,,  a  stronger  case 
in  1  Hale  P.  C.  508,  where  it  is  said,  ^^  A.  hath'  his  keys  tied  to 
the  strings  of  his  purse ;  B.,  a  cut^purse,  takes  his  purse  with  money 
in  it  out  of  his  pocket,  but  the  keys,  which  were  hanged  to  his 
purse-strings,  hanged  in  his  pocket.  A.  takes  B.  with  his  purse  in 
ids  hand,  but  the  string  hanged  to  his  pocket  by  the  keys.  It  was 
ruled  this  was  no  felony,  for  the  keys  and  purse-strings  hanged  in 
the  pocket  of  A.,  whereby  A.  had  still  in  law  the  possession  of  his 
purse,  so  that  licet  emit  mm  asportavit:^  (40  Eliz.,  Wilkinson^ b  case, 
cited  MI  8  Jac.  C.  B.  See  Crompt.  Justice,  35  a.)  That  case 
strongly  resembles  the  present,  but  it  is  unnecessary  to  go  so  far 
as  that  case,  because  it  may  be  conceded  here  that  there  was  a  suf- 
ficient asportation  for  simple  larceny. 

Coleridge,  J. — In  the  case  mentioned  by  Lord  Hale  there 
never  was  any  severance  for  a  moment.  In  this  case  there  must 
have  been  a  momentary  severance ;  because  the  case  finds  that  the 
key  was  drawn  out  of  one  button  hole,  and  was  subsequently 
detained  by  coming  in  contact  with  another  button. 
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^"°-  Alderson,  B.— How  do  you  distinguish  this  from  Lapier^s  ease 

SiMi^oN.  (^  Leach,  320)?    There  the  prisoner  snatched  an  ear-ring  from  a 

lady's  ear,  and  the  ear-ring  was  afterwards  found  amongst  the  curls 

1854.  Qf  )^QY  hair ;  but  it  was  held  that  he  was  properly  convicted  of 

Larceny  from  robbery. 

the  pemn—  Party. — There  could  be  no  doubt  about  the  complete  severance 
^'*^'*''^  in  that  case,  because  the  lady's  ear  was  torn  through.  Some 
removal  from  the  person  must  be  proved;  and  in  FarrelPs  case 
(1  Leach,  362  n.),  it  was  held  not  enough  that  the  prisoner  had  by 
threats  compelled  a  man  to  lay  down  a  bed  which  he  was  carrying, 
he  being  apprehended  before  he  had  time  to  take  it  up  from  the 
place  wnere  it  lay. 

Payney  contr^,  was  not  called  upon. 
JndgmeDt.  Jervis,  C.  J. — We  are  unanimous  in  considering  this  convic- 

tion right  The  question  is,  whether  the  finding  of  the  jury 
amounts  legally  to  a  Ending  that  the  property  was  taken  from  the 
person ;  and  we  think  it  does.  This  is  in  no  respect  like  the  case 
cited  from  Lord  Hale,  where  the  purse  was  entangled  with  the  keys 
which  hung  to  the  pocket  In  tnat  case  there  never  was  at  any 
moment  a  separation  of  the  property  from  the  person ;  but  the  keys 
and  the  purse-strings  and  the  purse  were  all  fastened  together  and 
continued  attached  to  the  pocket  of  the  prosecutor.  But  this  case 
is  precisely  similar  to  Lapier^s  case.  There  the  prisoner  violently 
snatched  and  tore  an  ear-ring  from  a  lady's  ear ;  there  was,  therefore, 
force  sufficient  to  constitute  the  offence  of  robbery ;  but  it  was  also 
necessary  that  there  should  be  a  stealing  from  the  person ;  and  it 
appeared  that  the  ear-ring  taken  from  the  ear  immediately  dropped 
upon  the  curls  of  the  hair,  and  was  afterwards  found  amongst  the 
curls.  The  property,  therefore,  was  only  momentarily  in  the  posses* 
sion  of  the  prisoner,  but  it  was  held  to  be  sufficient  if  there  was  a 
separation  of  the  property  from  the  person  of  the  prosecutor,  even 
though  for  a  moment  only.  With  respect  to  Thompson's  case,  it  is 
unnecesary  to  pronounce  any  opinion.  Some  confusion  appears  to 
me  to  have  been  introduced  by  the  use  of  the  expression  "about 
the  person,"  which  is  not  in  the  statute  (7  Will  4  &  1  Vict 
c.  87,  s.  5.)  The  statute  speaks  of  stealing  ^'  from  the  person  of 
another ;"  and  the  six  judges  who  held  the  conviction  wrong  in 
Thompson's  case,  may  have  thought  that,  as  the  book  was  only 
partially  lifted  from  the  pocket  and  remained  under  the  covering 
flap  of  the  prosecutor's  coat,  it  stiU  continued  under  the  protection 
of  his  person.  For  my  own  part,  I  should  be  disposed  to  think 
that  the  minority  came  to  the  right  conclusion  in  that  case ;  but 
there  is  the  distinction  which  I  have  mentioned.  This,  therefore, 
is  the  same  as  Lapier^s  case,  and  it  is  distinguishable  from  Thomp^ 
son's  case. 

Alderson,  B. — It  is  true,  there  must  be  a  removal  from  the 
person  ;  but  a  hair's  breadth  will  do. 

Coleridge,  J.,  Martin,  6.  and  Crowdbr,  J.  concurred. 

Conviction  confirvwi* 
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COURT  OF  CRIMINAL  APPEAL. 

November  11,  1854. 

(Before  Jervis,  C.  J.,  Alder80N,B.,  Coleridge,  J.,  Martin,  B. 
and  Crowder,  J.) 

Reg.  v.  James  B£E8T0N.(a) 

Evidence''^  Admissibility  of  deposition  after  death  of  witness — Identity  of 
charge — Opportunity  of  cross-examination — Stat,  11  ^  12  Vict, 
c.  42,  s.  17.) 

Under  staL  1 1  4*  1^  ^^-  ^*  42,  s,  17,  in  order  to  render  the  deposition 
of  a  witness^  who  is  dead  or  too  iU  to  travel^  admissible  upon  the  trial 
of  any  person  charged  with  an  indictable  oj^ence^  it  is  necessary  to 
show  that  the  person  indicted  was  present  when  the  deposition  W€U 
taken  before  the  magistrate,  and  had  full  opportunity  of  cross- 
examining  the  witness  ;  but,  it  is  not  necessary  that  the  deposition  should 
have  been  taken  upon  a  charge  of  the  same  identical  offence. 

The  judge  at  the  trial  is  to  decide  whether  the  prisoner  had  fuU  oppor- 
tunity of  cross-examination  when  the  deposition  was  taken;  buty  a  mere 
technical  difference  in  the  charge,  when  the  facts  and  circumstances  are 
the  same,  is  not  enough  to  show  that  he  had  not  fuU  opportunity  of 
cross-examination. 

Where,  therefore,  upon  the  trial  of  an  indictment  for  murder,  a  deposition 
made  by  the  deceased  before  his  death,  was  tendered  in  evidence,  but 
objected  to  on  the  ground  that  it  was  taken,  not  upon  a  charge  of 
murder,  but  upon  a  charge  of  wounding  with  intent  to  do  grievous 
bodily  harm : 

Held,  that  the  objection  could  not  be  sustained,  and  that  the  deposition 
was  properly  received  in  evidence. 

CASE. 

THE  following  case  was  reserved  by  Crompton,  J. : — 
James  Beeston  was  tried  before  me  at  the  last  Stafford 
Assizes,  on  an  indictment  for  the  murder,  and  on  a  coroner's 
inquisition  for  the  manslaughter,  of  James  Arkinstall.  The  pri- 
soner had  caused  the  death  of  the  deceased  by  striking  him  on  the 
head  with  a  hammer ;  and  between  the  blow  and  the  death  the 
examination  and  deposition  of  the  deceased  had  been  duly  taken 
before  a  justice  of  the  peace,  in  the  presence  of  the  prisoner,  on 
the  charge  mentioned  in  the  heading  of  the  deposition,  which  was, 

(a)  Bflported  by  A  BnTLEsroir,  Esq.,  Barrister-at-Law. 
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^^'       for  that  the  said  James  Beeston  did,  on,  &o.  at  &c.  unlawfully^ 
Bbbstov.     maliciously,  and  feloniously,  with  a  certain  hammer,  wound  the 

said  James  Arkinstall,  with  intent  then  and  there  to  do  some 

]^'       grievous  bodily  harm  to  the  said  James  Arkinstall,  contrary  to  the 

Evidence  of   ioTm  of  the  Statute,  &c 

Admienbi%  of     The  counsel  for  the  prosecution  offered  in  evidence  the  depo- 

^^po»*^^'     sition  so  taken.     The  counsel  for  the  prisoner  objected  to  its  being 

received  in  evidence,  on  the  ground  that  the  deposition  was  not 

taken  on  the  same  charge  for  which  the  prisoner  was  on  his  trial ; 

and  that  the  prosecution  in  which  the  tnal  was  taking  place  was 

not  the  same  prosecution  as  that  in  which  the  deposition  had  been 

taken,  within  the  words  of  the  stat.  11  &  12  Vict.  c.  42,  s.  17,(6) 

*^\n  such  prosecution,"  which  he  contended  only  allows  such  a 

deposition  to  be  read  on  a  trial  for  the  very  same  offence  with 

which  a  prisoner  is  charged  when  the  deposition  is  taken ;  and  he 

relied  on  the  case  of  R.  v.  Ledbetter,  3  Car.  &  Kir.  108. 

I  thought  it  best  to  take  the  course  adopted  in  the  case  of  R. 
V.  DUmarey  6  Cox  Crim.  Cas.  52,  and  received  the  deposition  in 
evidence.  The  prisoner  was  convicted  and  sentenced  to  fifteen 
years'  transportation ;  and  I  now  state  this  case  for  the  opinion  of 
the  Court  of  Criminal  Appeal — the  question  being,  *^  whether  the 
deposition  taken  on  the  charge  of  maliciously  wounding,  with 
intent,  &c.  was  properly  received  in  evidence?" 

C.  Cbomptok. 

'  Aigoment.  Huddleston,  for  the  prisoner.-^This  deposition  would  not  have 

been  admissible  before  the  statute  11  &  12  Vict.  c.  42,  and  is 
not  rendered  admissible  by  sect.  17  of  that  act.  [Jebvis,  C.J. — 
I  thought  it  was  quite  dear  that  it  would  have  oeen  admissible 
before  the  statute.]  At  all  events  it  is  not  admissible  since.  The 
whole  question  is  fully  discussed  in  R.  v.  Ledbetter,  3  Car.  &  K. 
108,  in  which  Mr.  Greaves,  after  consulting  Lord  Campbell,  C.J. 

(5)  Stot  11  &  12  Vict.  0.  42,  8.  17.  "  That  in  all  cases  where  any  person  shall  appear  or 
be  brought  before  any  jnstice  or  justices  of  the  peace  charged  with  any  indictable  ofience, 
whether  committed  in  England  or  Wales,  or  opon  the  high  seat,  or  on  land  beyond  the  sea, 
or  whether  saoh  person  appear  Tolontarily  npon  sammons,  or  have  been  apprehended  with  or 
withoDt  warrant,  or  be  in  costody  for  the  same  or  any  other  offence,  snch  jostice  or  josticea, 
before  he  or  they  shall  commit  such  accused  person  to  prison  for  trial,  or  before  he  or  they 
shall  admit  him  to  bail,  shall,  in  the  presence  of  such  accused  person,  who  shall  be  at  liberty  to 
put  questions  to  any  witness  produced  against  him,  take  the  statement  (M.)  on  oath  or 
affirmation  of  those  who  shall  know  the  facts  and  circumstances  of  the  case,  and  shall  pot  the 
same  into  writing,  and  such  depositions  shall  be  read  over  to  and  signed  respectiyely  by  the 
witnesses  who  shi^  have  been  so  examined,  and  shall  be  signed  also  by  the  justice  or  justices 
taking  the  same ;  and  the  justice  or  justices  before  whom  any  such  witness  shall  appear  to  be 
examined  aa  aforesaid,  shall,  before  such  witness  is  examined,  administer  to  snch  witness  the 
usual  oath  or  a£Srmation  which  such  justice  or  justices  shall  have  full  power  and  authority  to 
do  ;  and  if  upon  the  trial  of  the  person  so  accused  as  first  aforesaid,  it  shall  .be  proved  by  the 
oath  or  affirmation  of  any  credible  witness  that  any  person  whose  deposition  shall  have  been  taken 
aa  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be  proved  that  such 
deposition  was  taken  in  the  presence  of  the  person  so  accused,  and  that  he  or  his  counsel,  or 
attorney,  had  a  full  opportunity  of  cross-examining  the  witness,  then  if  such  deposition  purport  to 
be  signed  by  the  jnstice  by  or  before  whoiki  the  same  purports  to  have  been  taken,  it  shall  bt 
lawfol  to  read  such  deposition  as  evidence  in  such  prosecution  without  further  proof  thereofi 
unless  it  shall  be  prored  that  such  deposition  was  not  in  fact  signed  by  the  justice  purporting 
to  sign  the  same." 


CRIMINAL  LAW  CA8ES.  427 

and  WilliamSy  J.,  held  a  deposition  inadmianble  upon  a  trial  for        ^"^ 
wounding  with  intent,  where  the  charge  before  the  magistrate  was     bbmov. 
of  an  assault  only.  *  

In  that  case,  Mr.  Greaves  said :  "  In  consequence  of  the  great        '^^' 
importance  of  this  question,  I  have  consulted  both  Lord  Campbell   jsmamc»— 
and  Mr.  Justice  Williams,  and  we  are  all  of  opinion  that  the  AdmUtUniitg  i 
deposition  in  this  case  is  not  admissible  in  evidence  upon  this  indict-    ^^<*^*ion, 
ment.     Where  a  prisoner  is  taken  before  a  magistrate  upon  any 
charge,  his  attention  is  necessarily  directed  to  that  particular  charge, 
and  his  cross-examination  of    the  witnesses  will,  probably,  oe 
directed  to  meet  such  charge  alone ;  in  addition  to  which,  cases  may 
well  be  supposed  on  which  the  justice  might  prevent  the  prisoner 
from  cross-examining  as  to  anything  which  dia  not  appear  to  him 
relevant  to  the  particular  charge  then  pending  before  him.     Upon 
these  grounds,  it  would  be  very  unreasonable  to  permit  a  deposition 
taken  on  a  charge  for  one  offence  to  be  admitted  against  a  prisoner 
upon  a  trial  for  a  different  offence.     Then,  if  the  words  of  the  -^'P""***- 
section  in  question  be  carefully  examined,  it  is  plain  that  they  only 
authorise  the  giving  in  evidence  of  a  deposition  upon  an  indictment 
for  the  very  same  offence  as  was  ^  charged'  before  the  justice. 

^^  The  section  commences  by  directing  the  manner  in  which  a 
deposition  is  to  be  taken  against  any  person '  charged  with  any 
indictable  offence^'  and  afterwards  provides  that  4f  upon  the  trial  of 
the  person  so  aocused'  certain  proof  be  given,  such  aepo^tion  may 
be  read  as  evidence  *  in  sudi  prosecution.'  Now  that  must  mean 
a  prosecution  for  the  very  offence  charged  brfore  the  justice. 
Whether,  therefore,  we  look  at  the  reason  of  the  thing  or  the 
words  of  die  section,  we  are  of  opinion  that  a  deposition  is  only 
admissible  where  the  indictment  is  for  the  same  identical  offence  as 
that '  (barged '  before  the  justice,  and  upon  which  such  deposition 
was  taken,  and,  consequently,  this  deposition  must  be  rejected." 

Now  the  whole  of  that  reasoning  applies  precisely  to  the  present 
case ;  and  it  is  sanctioned  by  the  authority  of  two  judges. 

Alde&son,  B. — Mr.  Greaves,  in  his  judgment,  assumes  that 
there  might  be  questions  which  would  be  relevant  to  the  one 
charge,  and  not  to  the  other;  but  he  does  not  go  on  to  specify  any 
such  questions. 

Hvddleston. — He  only  says  that  the  justice  by  whom  the  deposi- 
tion was  taken  might  think  some  question  irrelevant  to  the  charge 
before  him,  which  could  not  be  considered  irrelevant  to  the  charge 
contained  in  the  ijKlictmeat. 

Alderson,  B. — There  is  the  difBculty.  When  the  &cts  are 
the  same,  I  do  not  see  how  the  technical  difierence  in  the  charge 
can  affect  the  cross-examination. 

Huddkston, — Suppose  the  prisoner  had  proposed  ,to  cross- 
examine  the  witness  as  to  some  prior  internal  injury,  the  magis- 
trate might  have  stomped  him  from  putting  the  question  as 
irrelevant;  and  yet  when  death  ensued,  it  might  become  very 
material    Even  upon  the  words  of  the  statute  full  opportunity  of 
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^^*       cross-examination  is  made  an  essential  condition  of  receiving  the 
BiMTTOH.     deposition,  **  as  evidence  in  such  prosecution." 

AxDEBSON,  B. — It  is  the  same  prosecution ;  the  same  inquiry. 

1854.       The  only  difference  is,  that  by  the  act  of  God  death  has  ensued. 

Evidence-^    How  Can  it  be  said  that  he  had  not  full  opportunity  of  crossp- 

AdmUtibiUtjf  of  examining  ? 

^^po'^^ion.         Huddhston. — Suppose  that  the  immediate  cause  of  death  is 

erysipelas ;    and  the  question  is,  whether  that  arose  from  the 

wound  inflicted  by  the  prisoner  or  from  natural  causes.    In  such  a 

case  many  questions  would  be  material  upon  the  trial  for  murder  or 

manslaughter,  which  would  be  wholly  immaterial  upon  a  charge 

of  stabbing  or  assault 

Jebyis,  C.  J. — R.  V.  LedbetUr  cannot  be  regarded  as  a  decision 
of  three  judges  in  banc. 

Htiddlestan, — No ;  it  is  the  decision  of  two  judges  on  circuit 

Alderson,  B, — Hardly  that;  it  is  the  opinion  of  Mr.  Greaves, 
with  the  concurrence  of  two  judges. 

Coleridge,  J. — In  A  v.  Ledbetter  there  seems  to  have  been  a 
substantial  difference  between  the  two  charges ;  because  there  the 
charge  before  the  magistrate  was  of  a  common  assault  only ;  and 
the  cross-examination  upon  that  charge  might  very  probabl]^  be 
different  from  what  it  would  be  upon  the  much  more  serious 
charge  of  felonious  wounding. 
Argument  Jervis,  C.  J.  —  I  thought  that  the  conditions  of  receiving 

depositions  in  evidence  under  the  statute  were  these ;  that  there 
should  be  a  charge  before  a  ma^strate  of  an  indictable  offence ; 
and  then,  ^^  if  upon  the  trial  of  tne  person  io  accused^  that  fixes 
the  identity  of  the  person,  it  be  proved  that  any  person 
whose  deposition  has  been  taken  is  dead  or  unable  to  travel,  the 
deposition  may  be  read,  provided  that  it  be  proved  that  when  the 
deposition  was  taken  the  accused  person  was  present,  and  had  full 
opportunity  of  cross-examination.  The  section  does  not  say  that 
the  charge  must  be  the  same. 

Huddkstan, — The  words  ''  if  upon  the  trial  of  the  person  so 
accused  as  first  aforesaid,"  point  not  only  to  the  identity  of  person, 
but  to  the  identity  of  charge  also. 

Jervis,  C.J.  —  ^'As  aforesaid;"  that  is,  of  any  indictable 
offence. 

HuddleitofL — No ;  of  the  indictable  offence  charged. 

Alderson,  B. — Suppose  the  facts  are  preciseljr  the  same ;  but 
it  is  discovered  that  the  legal  result  of  those  facts  is  different  from 
what  was  supposed,  and  the  indictment  is  framed  accordingly,  as 
for  false  pretences  instead  of  larceny ;  would  that  exclude  a  deposi- 
tion taken  upon  the  former  charge  ?  It  would  be  very  incon- 
venient if  it  were  so. 

Huddleston. — Unless  it  should  appear  clearly  that  the  difference 
of  charge  could  not  affect  the  cross-examination  of  the  witness, 
the  deposition  would  not  be  admissible. 

Martin,  B. — This  point  is  expressly  decided  in  IL  v»  Smiih, 
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B.  &  B.  C.  C.  339.   There  the  deposition  was  held  admissible  in        ^- 
a  case  of  murder,  although  it  was  taken  when  the  prisoner  was     bebston. 

brought  before  two  magistrates  upon  a  charge  of  an  assault  upon       

the^  deceased,  and  also  upon  a  charge  of  robbing  a  manufactory       ]^' 
which  the  deceased  had  been  employed  to  guard.  Emdence^ 

HuddksUnu — In  IL  y.  Ledbetter,  that  case  was  mentioned  by  AdmissUnUty  of 
Mr.  Greaves,  who  doubted  whether  it  would  be  considered  a  bind-     <*9»«*»«»- 
ing  authority  since  the  statute.    Besides,  the  judges  were  not 
unanimous  in  that  case. 

Jeevis,  C.  J.— By  the  report  of  it  in  2  Stark.  N.  P.  C.  208,  it 
is  stated  that  ten  out  of  eleven  judges  thought  it  admissible  on 
the  authority  of  R,  v.  Badboume,  1  Leach,  457.  Abbott,  J.  alone 
thought  it  inadmissible. 

Aldersok,  B. — I  defended  the  prisoner  in  R.  v.  Smith,  before 
Bichards,  C.  B.,  and  the  objection  which  I  took  to  the  reception  of 
the  deposition  in  that  case  was,  not  that  the  charge  was  different, 
but  that  a  great  part  of  it  had  been  taken  in  the  prisoner's  absence; 
and  although  the  witness  was  afterwards  resworn  in  the  prisoner's 

Eresence,  and  the  deposition  being  read  over  to  him,  he  stated  it  to 
e  correct,  and  the  rest  of  the  examination  was  taken  in  the 
ordinary  way,  and  at  the  end  the  prisoner  was  asked  whether  he 
would  put  any  questions,  I  contended,  upon  the  authority  of  a  case 
before  Chambre,  J.  (R.  v.  Forbes,  Holt,  N.  P.  C.  599),  that  there 
had  not  been  a  sufficient  opportunity  of  cross-examination,  and 
that  so  much  of ,  the  deposition  as  had  been  taken  in  his  absence 
was  inadmissible.  I  was  not  called  in  to  argue  it,  which  I  thought 
strange;  and  though  the  judges  held  the  deposition  admissible,  I 
still  think  I  was  right. 

Huddkston* — Depositions  taken  before  a  coroner  are  inadmis- 
sible, because  there  is  no  person  under  charge  and,  therefore,  no 
right  to  cross-examine;  and,  indeed,  the  person  afterwards  charged  is 
often  not  present :  (A  v.  Wall,  2  Buss,  on  Cr.  (3rd  edit)  p.  893, 
note  e.)(c) 

Jeevii^  C.  J. — You  must  rely  entirely  upon  the  Act  of 
Parliament. 

Huifdkston. — No;  independently  of  the  statute,  upon  principle  this 
deposition  ought  not  to  be  received.  The  only  ground  upon  which 
depositions  of  witnesses  can  ever  be  received  in  evidence  against 
another  person  is  this — that  he  being  present  when  they  were 
taken,  by  his  silence  impliedly  assented  to  the  statements  made ; 
but  in  Melen  v.  Andrews,  M.  &  M.  336,  Parke,  J.  disposes  of  that 
ground  with  reference  to  examinations  in  the  course  of  a  judicial 
proceeding.  He  said :  '*  I  think  it  is  the  safer  course  to  hold  that 
the  deposition  of  a  witness  taken  in  a  judicial  proceeding,  is  not 
evidence,  on  the  ground  that  the  party  against  whom  it  is  sought 
to  be  read  was  present,  and  had  the  opportunity  of  cross-examining. 

(o)  The  sUtenMDt  in  the  text  ii,  that  the  prarBiling  optnioD  is  in  faronr  of  the  admissibilit  j 
of  depositionB  teken  hefore  a  ooroner,  eren  though  the  prisoner  was  absent,  bot»  both  antbor 
and  editor  ooocor  in  thinking  that  the  reasons  and  aathoiitics  for  that  doctrine  are  not 
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Beo.       It  clearly  would  not  be  admissible  against  a  third  person,  who 
Bebston.     ^Gi^clj  happened  to  be  present,  and  who,  being  a  stranger  to  the 

matter  under  consideration,  had  not  the  right  of  interfering ;  and 

1854.       X  think  the  same  rule  must  apply  here.  It  is  true  that  the  plaintiff 
Evidaice-^    might  have  cross-examined  or  commented  on  the  testimony  ;  but 

AdmuibiUty  (^^  Still,  iu  au  investigation  of  this  nature,  there  is  a  regularity  of  pro- 
ikposition,  ceeding  adopted  which  prevents  the  party  from  interposing,  when 
and  how  he  pleases,  as  he  would  in  a  common  conversation.  The 
same  inferences,  therefore,  cannot  be  drawn  from  his  silence,  or 
his  conduct  in  this  case,  which  generally  may  in  that  of  a  conver- 
sation in  his  presence ;  and  as  it  is  only  for  the  sake  of  these 
inferences  that  the  conversation  can  be  admitted,  I  think  it  better 
to  refuse  the  evidence  now  offered/'  Finden  v.  fVestlake  (M.  &  M. 
462,  per  Tindal,  C.  J.)  is  to  the  same  effect,  and  if  that  reasoning 
applies  where  the  deposition  is  taken  in  a  case  of  summary  conviction 
like  those  cited,  it  certainly  applies  with  much  greater  force  where 
the  person  is  under  charge  of  an  indictable  offence,  and  is  generally 
embarrassed  to  an  extent  which  prevents  him  from  putting  any 
questions. 

Scotland,  for  the  prosecution,  was  not  called  upon. 

Jodgment  Jervis,  C.  J. — We  are  unanimously  of  opinion  that  the  deposi- 

tion under  the  circumstances  was  admissible.  Without  depre- 
ciating the  authority  of  R.  v.  LedbetteTy  it  is  clear  that  before 
the  recent  statute  it  would  have  been  admissible.  The  cases  are 
all  one  way.  R.  v.  Reuiboume,  in  which  the  information  taken 
before  was  received  after  the  death  of  the  informant,  was  acted 
upon  in  R.  v.  Smith  ;  and  in  the  latter  the  doubt  supposed  to  have 
been  entertained  by  Abbot,  J.  may  have  been  upon  the  question 
whether  there  had  been  a  suflScient  opportunity  of  cross-examina- 
tion in  that  case.  The  judges,  however,  felt  bound  by  the  previous 
decision ;  and  there  is  no  reason  why  we,  fortifiea  by  a  second 
decision,  should,  in  this  instance,  depart  &om  the  convenient  rule 
of  abiding  by  decided  cases.  Upon  the  words  of  the  act  also,  we 
are  all  clearly  of  opinion  that  the  deposition  was  admissible.  It 
adds  a  rule  which  the  judges  had  previously  engrafted  upon  the 
old  statutes  of  Ph.  &  M.,  that  there  must  be  fuU  opportunity  of 
cross-examination.  The  recent  statute  provides  that,  when  any 
person  is  charged  with  any  indictable  offence,  the  magistrates  are 
to  take  the  examinations  of  the  persons  who  understand  the  case 
— that  is,  not  the  particular  technical  chaise,  but  the  facts  and  cir- 
cumstances ;  and  then,  if  upon  the  trial  of  the  person  '^  so  accused 
us  first  aforesaid,"  that  is,  of  the  person  accused  of  an  indictable 
offence  arising  out  of  those  circumstances,  it  be  proved  that  the 
witness  is  dead  or  too  ill  to  travel,  the  deposition  may  be  given  in 
evidence,  if  it  also  be  proved  that  the  accused  had  fuU  opportunity 
of  cross-examination ;  and  we  should  do  great  injustice  if  we  were 
to  restrict  the  operation  of  that  salut^uy  provision.  The  presiding 
judge  must  determine  in  each  case  whether  the  prisoner  has  had 
full  opportunity  of  cross-examination ;  and  if  toe  charges  were 
entirely  different,  he  would  not  decide  that  there  had  been  tiiat 
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opportunity ;  but  where  it  is  the  same  case,  and  only  some  tech-        *■*• 
meal  difference  in  the  charge,  the  accused  generally  has  had  full     BBUToir. 
opportunity  of  cross-examining.  

Aldebson,  B. — The  question  really  is,  whether  the  deposition  ^^^ 
was  taken  under  such  circumstances  that  the  accused  had  fuU  Evidme^-- 
opportunity  of  cross-examination  ;  and  in  K  v.  Ledbetter,  it  maj  AdmuMUty  o 
have  been  that  he  had  not  There,  before  the  magistrates,  the  pn-  ^'^po^^w'*- 
soner  was  charged  with  a  common  assault  only;  but  he  was 
indicted  for  wounding  with  intent  to  do  grievous  bodily  harm ;  and 
upon  the  two  charges  very  different  questions  might  arijse.  Upon 
the  former,  there  would  be  no  question  as  to  the  intent  or  as  to 
the  nature  of  the  wound ;  whilst,  upon  the  latter,  questions  as  to 
both  might  be  very  materiaL  We,  therefore,  ^ve  no  opinion  that 
Mr.  Greaves  was  wrong  in  that  case,  which,  very  likely,  turned 
upon  the  question  whether  the  offence  of  wounding  had  oeen  com- 
pleted. Here  the  utmost  ingenuity  cannot  suggest  any  different 
question  as  arising  out  of  the  two  charges :  the  subsequent  death 
of  the  prosecutor  is  the  only  change  in  the  circumstances,  and  if 
the  deposition  cannot  be  received  in  this  case,  it  never  could  be 
received  in  any  case,  where  the  injury  inflicted  results  in  death 
between  the  examination  and  the  trial,  and  the  question  that  arose 
in  IL  V.  Radboume  never  could  arise.  I  am  clearly  of  opinion  that 
there  was  in  this  case  that  full  opportunity  of  cross-examination 
which  the  statute  requires. 

CoLEBiDGE,  J. — If  we  wcrc  to  decide  otherwise  it  is  obvious  Jndgmsnt 
that  the  statute  would  have  no  effect  as  to  the  depositions  of 
deceased  persons  in  cases  of  murder  and  manslaughter. 

Maetin,  B. — If  ever  there  was  a  case  settled  by  authority  it  is 
this ;  and  I  cannot  entertain  a  doubt  that  before  the  recent  statute 
this  deposition  would  have  been  admissible;  and  that  that  statute 
has  not  altered  the  law  in  that  respect.  In  R.  v.  Radboumey  ten 
judges  held  the  deposition  of*  the  deceased  admissible  on  a  trial  for 
murder;  and  again  in  R.  v.  Smith,  ten  out  of  the  eleven  judges, 
who  met  to  consider  that  case,  adopted  the  same  rule.  Then  the 
act  of  Parliament  contains  nothing  to  alter  the  law  ;  and,  indeed, 
the  words  of  the  enactment  itself  seem  to  me  to  render  the  deposi- 
tion admissible.  It  is  a  mistake,  I  think,  to  suppose  that  the  words 
''as  evidence  in  such  prosecution"  necessarily  mean  '^  on  the  same 
identical  charge." 

Cbowder,  J. — The  authorities  seem  quite  decisive  as  to  the 
rule  of  the  common  law ;  and  under  the  statute  also,  I  think  this 
deposition  was  admissible.  The  object  of  the  statute  was  not  to 
restrict  but  to  enlarge  the  common  law ;  and  according  to  the 
proper  construction  of  that  enactment  it  appears  to  me  that  the 
deposition  may  be  received  if  the  prisoner  has  had  full  opportunity 
of  cross-examination,  though  the  form  of  the  charge  may  not  ble 
precisely  the  same.  Convidwn  n^rmecL 
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COURT  OF  CRIMINAL  APPEAL. 

December  2,  1854. 

(Before  Jervis,  C.  J.,  Pollock,  C.  B.,  Parke,  B.,  Maule,  .T., 
WiGHTMAN,  J.,  Platt,  B.,  Erle,  J.,  Martin,  B.,  and 
Cromfton,  J.) 

Reg.  r.  William  CoRNiSH.(a) 

Larceny — Delivery  of  goods  to  carrier — Bailment  not  determined, 

A.  was  employed  by  B.  as  a  carrier,  to  cart  a  cargo  of  coals  from  a  ship 
to  a  neighbouring  coal-yard^  and  thence  to  another  yard  belonging  to 
B,,  at  a  considerable  distance,  A.  carted  the  coals  to  the  neighbouring 
yard^  and  was  engaged  for  several  days  in  carting  them  to  B,*s  other 
yard*  On  one  of  those  days  he  left  the  first-mentioned  yard  with  two 
carts  and  a  waggon  laden  with  cools;  Itut  before  he  arrived  at  the 
other  yard  he  fraudulently  delivered  the  two  cart  loads  to  a  third 
person,  on  his  own  account.  The  waggon  load  he  delivered  at  the 
prosecutoT^s  yard. 

Held,  that  A,  was  not  guilty  of  larceny  ;  the  coais  having  been  delivered 
to  him  as  a  j:arrier,  and  the  bailment  not  having  been  determined  by 
breaking  bulk  or  otherwise, 

THE  foflowing  case  was  reserved  from  the  Cornwall  Sessions : — 
The  prisoner,  William  Cornish/  was  tried  at  the  Michaelmas 
Sessions,  1854,  for  the  county  of  Cornwall,  upon  an  indictment 
charing  him  jointly  with  Thomas  Roscorla,  with  stealing  on  the 
6th  day  of  October  then  instant,  at  Saint  Columb,  in  the  county 
of  Cornwall,  two  tons  of  coal,  the  property  of  William  Ford 
Geake  and  others. 

The  prosecutor  contracted  with  the  prisoner,  William  Cornish, 
who  keeps  carts  and  horses,  and  hires  himself  out  as  a  common 
carrier,  to  carry  a  cargo  of  coals  from  a  ship  at  Porth,  in  the  said 
county,  to  a  coal-yard  there,  which  the  prosecutor  rented  for  the 
purpose  of  lodging  the  coal,  and  from  thence  to  carry  the  coals  to 
a  yard  of  the  prosecutor's  in  the  town  of  Saint  Columb  aforesaid, 
a  distance  of  about  six  miles.  The  prisoner,  William  Cornish, 
employed  the  said  Thomas  Roscorla,  who  also  keeps  a  cart  and 
horses,  to  assist  him.  The  coals  were  unloaded  by  -  them  and 
carted  to  the  prosecutor's  yard,  at  Porth  aforesaid.  The  prisoner, 
William  Cornish,  was  engaged  for  several  days  carting  the  coals 

(a)  Reported  by  A.  Bittlbstok,  Esq.,  Barrister*  at-Law. 
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from  thenoe  to  the  prosecutor's  yard  at  Saint  Columb ;  and  on  the 
day  mentioned  in  the  indictment  he  left  the  yard  at  Forth  with 
his  son  and  the  said  Thomas  Boscorla^  driving  two  carts  and  one 
waggon,  laden  with  coals^  towards  Saint  Columb.  When  near  the 
top  of  the  town  of  Saint  Columb,  the  prisoner,  William  Cornish, 
directed  his  son  and  the  said  Thomas  Boscorla,  to  take  the  two 
cart  loads  of  coal  to  a  Mr.  Davey's  (who  had  not  ordered  them)^ 
where  the  prisoner  William  Cornish  Jso  went  and  delivered  the 
coals,  putting  the  value  of  the  coal  to  an  account  he  had  with 
Davey.  He  the  prisoner,  William  Cornish,  delivered  the  waggon 
load  of  coals  at  the  prosecutor's  yard  in  Saint  Columb.  No  com- 
munication was  made  by  the  prisoner,  that  he  had  so  done,  to 
Mr.  Geake  the  prosecutor. 

It  was  objected  by  the  counsel  for  the  prisoners,  that  under 
these  circumstances  no  larceny  was  committed  by  them.  I 
reserved  the  point.  The  jury  found  the  prisoner,  William 
Cornish,  guilty.  Thomas  Roscorla  was  acquitted.  Judgment  on 
the  prisoner,  William  Cornish,  was  postponed,  and  he  wassub- 
eeauently  discharged  on  recognizance  of  bail  to  appear  and  receive 
judgment. 

I  have  to  request  the  opinion  of  the  Court  of  Criminal  Appeal 
whether  the  conviction  can  be  supported. 

(Signed  by  the  Chairman.)  • 


Bao. 
r. 

COBNISH. 

1854. 

Lcarceay — 
Bcaimmt  not 


The  case  was  not  argued  by  counsel 

Jervis,  C.  J. —  The  conviction  in  this  case  cannot  be  supported. 
The  case  expressly  states  that  the  coals  were  delivered  to  the 
prisoner  as  a  carrier ;  he  was  bailee,  therefore,  and  the  dishonest 
delivery  to  Mr.  Davey  of  the  two  cart  loads  does  not  make  him 
guilty  of  larceny. 

Parke,  B.— It  is  quite  clear.  There  was  no  breaking  of  bulk, 
60  as  to  determine  the  bailment. 

The  other  judges  concurred 

Conviction  quashed*{b) 


(6)  It  does  Dot  appear  on  what  ground  the  priaoner's  oonnael  contAnded  that  the  ofience  was 
not  larceny.  The  only  donbt  that  could  be  aoggeeted  upon  the  anthorities  seems  to  be  this — 
whether  there  was  not  a  general  bailment  of  the  whole  cargo,  which  was  determined  as  soon  as 
the  prisoner  had  separated  any  part  from  the  rest  and  delivered  it  at  the  wrong  place.  In  /2. 
y.  HoveR  (7  Gar.  &  P.  S25),  the  prisoner  was  indicted  for  stealing  three  staves  of  wood,  and 
it  appeared  that  the  prosecutor,  who  was  the  owner  of  a  Teasel  laden  with  timber,  employed  the 
prisoner,  who  had  a  boat,  to  carry  the  staves  in  question,  as  well  as  other  staves,  ashore  in  that 
boat.  Two  of  the  staves  the  prisoner  concealed  at  the  bottom  of  his  boat,  and  one  which  he 
landed  he  carried  to  his  mother's  house.  Patteson,  J.  said,  "I  think  that  this  was  a  case  of 
bailment,  although  the  prosecutor's  servants  were  on  board,  because  they  were  there  under  tlie 
prisoner's  control.  That  being  so,  if  the  prisoner  had  not  taken  the  staves  out  of  the  boat, 
the  mere  non-delivery  of  them  would  not  have  amounted  to  larceny;  but  the  prisoner  separating 
one  of  the  articles  from  the  rest,  and  taking  it  to  a  place  different  from  that  of  its  destination, 
was,  if  he  did  it  with  intent  to  appropriate  it  to  his  own  use,  equivalent  to  breaking  bulk;  and 
tfaerafotv  would  be  sufficient  to  constitute  **  larceny."  Again,  in  R.  v.  Poywr  (5  Cox  C.  C.  241 ; 
20  L.  J.  191,  M.  C),  it  appeared  that  the  prisoner  was  employed  by  the  prosecutor  to  sell 
clothes  for  him;  and  that  on  a  particubur  day  he  received  a  parcel  of  clothes  for  that  purpose. 
The  prosecutor  fixed  a  separate  price  upon  each  article;  and  the  prisoner  was  to  be  paid  a  per 
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Reo.  centage  npon  the  amount  received,  and  to  bring  l>ack  the  unsold  clothes.    The  prisoner  frin- 

V.  dulentlj  pawned  some  of  the  clothes  and  kept  the  rest  for  his  own  nse;  and  the  judges  held 

CoRNisit.      that  he  was  properly  couTicted  of  larcenj ;  because  there  was  a  single  bailment  of  all  the 

articles   and  the  misappropriation  of  part  determined  the  bailment  as  to  the  rest.     So  in 

1854.  1  Hawk.  P.  G.  c.  33,  s.  4,  <nting  1  Hale,  505,  and  other  authorities,  it  is  said :  **  And  agreeaUj 

hereto  it  has  been  resolved  that  even  those  who  have  the  possession  of  goods  bj  the  deliveiy  of 

iMTcewf the  party  may  be  guilty  of  felony,  by  taking  away  part  thereof  with  an  intent  to  steal  it;  as, 

Bailment  not  ^^  a  carrier  open  a  pack  and  take  out  part  of  the  goods;  or  a  weaver  who  has  received  silk  to 
determined,  work;  or  a  miller  who  had  com  to  grind,  take  out  part  with  intent  to  steal  it;  in  which  cases  it 
may  not  only  be  said  that  such  possession  of  a  part  distinct  from  the  whole  was  gained  by 
wrong  and  not  delivered  by  the  owner,  but  also  that  it  was  obtaiued  basely,  fraudulently  and 
clandestinely,  in  hopes  to  prevent  its  being  discovered  at  all,  or  fixed  upon  any  one  when 
discovered."  In  J?,  v.  Braeier  (Russ.  &  Ry.  337),  it  was  held  that  a  warehouseman,  who  having 
received  forty  bags  of  wheat  for  safe  custody  only,  took  all  the  wheat  out  of  eight  bags  and 
sold  it,  and  then  filled  the  eight  bags  with  inferior  wheat,  was  guilty  of  larceny,  the  judges 
being  unanimously  of  opinion  that  taking  the  whole  out  of  any  one  bi^  was  not  less  a  larceny 
than  taking  a  part  Substituting  the  two  cart  loads  of  coal  in  the  principal  case  for  the  eight 
bags  of  wheat  in  the  case  cited,  the  latter  seems  to  be  in  point;  because  the  dishonest  delivery 
of  the  coals  was  as  tortious  an  act  in  the  one  case  as  the  emptying  of  the  sacks  was  in  the 
other.  It  is  true  that,  in  the  one  case,  the  wheat  was  delivered  to  the  prisoner  in  bags,  from 
which  be  had  no  right  to  remove  it  ;  and  in  the  other  the  coals  had  been  pot  into  the  carts  by 
the  prisoner,  and  he  might  have  removed  them  into  any  other  carts  for  the  purpose  of  perform- 
ing his  contract ;  bnt  the  distinction  is  very  refined.  If  there  was  a  breaking  of  bulk  by 
removing  the  wheat  out  of  the  sacks, — ^waa  there  not  also  a  breaking  of  bulk  by  separating 
two  cart  loads  of  coal  from  the  rest  of  the  cargo  ?  The  case  put  in  3  Inst  107,  of  a  bale  or 
pack  of  merchandise  being  delivered  to  one  to  carry  to  a  certain  place,  appears  distinguish- 
able. There,  if  the  package  is  parted  with  in  the  state  in  which  it  was  delivered,  there  is 
no  trespass  while  the  package  remains  in  the  prisoner's  possession,  and,  therefore,  no  larceny; 
but  if  he  breaks  open  the  package,  there  is.  Where  a  single  package  only  is  delivered, 
or  where  several  are  delivered,  but  there  is  a  distinct  bailment  as  to  each,  that  reason- 
ing applies  clearly  enough.  Where  several  distinct  packages  are  delivered,  the  bailment 
would  generally  be  considered  as  applicable  separately  to  each  package;  and  not  as  a 
single  bailment  of  the  whole,  as  was  held  in  R.  v.  Poyter,  under  the  particular  circum- 
stances of  that  case.  Thus,  in  R,  v.  Pratley  (5  Gar.  &  P.  133),  where  three  trusses  of  hay 
were  sent  by  the  prisoner's  cart  and  he  took  away  one,  Parke,  J.  said,  **  This  is  no  larceny,  as 
the  prisoner  did  not  break  up  the  truss."  (See  also  R.  v.  Fletcher^  4  Gar.  &  P.  545.)  A 
somewhat  different  consideration  seems,  however,  to  apply  to  the  carriage  of  a  cargo  of  coals  or 
other  merchandise  not  made  up  into  packages,  and  of  which  there  can  be  no  other  breakage  of 
bulk  than  by  the  abstraction  of  part;  and  if  it  were  not  for  the  decision  pronounced  in  the 
principal  case  there  might,  perhaps,  be  some  ground  for  contending  that  in  the  act  of  unlawful 
separation  there  is  a  trespass,  which  being  committed  animo  Jvrmdit  woi^  constitute  larceny, 
and  also  according  to  R.  v.  Pojfttr^  that  the  misappropriation  of  any  part  would  determine  the 
bailment  as  to  the  rest  See  also  R,  v.  Maddox  (R.  &  Ry.  G.  G.  92),  where  the  master  of  a 
ship  who  had  sold  several  casks  of  butter,  which  were  delivered  to  him  to  carry,  and  were 
carried  on  deck,  was  held  not  guilty  of  larceny,  because  it  did  not  appear  that  the  casks  had 
been,  opened;  but  some  intimation  of  opinion  was  given  that  if  any  casks  had  been  taken  out 
of  the  hold,  where  the  greatest  number  were  stowed  away  and  battened  down,  that  would  have 
been  a  breaking  of  bulk. 
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COURT  OF  QUEEN'S  BENCH. 

November  18,  1854. 

Beg.  v.  The  Inhabitants  op  Nethkr  HALLAM.(a) 

Highway — Indictment  for  nonrepair — Former  conviction — Estoppel-^ 
Evidence — Award  ofinclosure  commissioners. 

Upon  the  trial  of  an  indictment  against  parish  A.  for  the  nonrepair  of  a 
highway y  it  appeared  that  A,  had  always  repaired  the  road  in  question, 
which  passed  over  waste  ground  in  the  parish  of  B.,  and  connected 
together  two  separate  portions  of  A.  In  1 785,  the  inhabitants  of  A. 
submitted  to  an  indictment  for  nonrepair  of  the  same  road,  and  paid  a 
fine.  In  1788,  inclosure  commissioners  acting  under  the  authority  of 
a  statute  for  inclosing  the  commons,  moors,  and  wcute  grounds  within 
the  parish  of  B,,  made  an  award,  whereby  they  set  out  the  road  in 
question  eu  situate  in  B.  and  to  be  repaired  by  B.  No  dupute  as  to 
the  boundary  of  the  two  parishes  was  brought  before  the  commissioners, 
nor  did  they  assume  to  settle  any  question  of  boundary ;  but  they 
acted  under  the  power  conferred  upon  them,  of  setting  out  public  and 
private  roads  over  the  moors,  commons,  and  waste  grounds  in  B, 
After  the  award,  as  before,  the  inhabitants  of  A.  continued  to  repair : 

Held,  that  the  former  conviction  was  conclusive  evidence  cLgainst  A,  that 
the  road  was  situate  in  that  parish ;  and  that  the  commissioners, 
having  no  jurisdiction  to  set  out  a  road  not  situate  in  B,,  their  award 
did  not  shijfi  the  liability  from  A.  to  B. 

INDICTMENT  for  the  nonrepair  of  a  part  of  a  highway  lead- 
ing from  the  township  of  Upper  Hallam^  into,  through,  and 
over  the  township  of  Nether  Hallam  to  the  township  of  Sheffield, 
the  part  out  of  repair  being  1218  yards  in  length^and  twelve  yards 
in  breadth. 

Plea — Not  guilty. 

At  the  trial  Defore  Wightman,  J.,  at  York,  a  verdict  was  taken 
for  the  Crown,  subject  to  the  opinion  of  this  court  upon  the  fol- 
lowing case. 

The  parish  of  Sheffield,  in  the  West  Riding  of  the  county  of 
York,  is  divided  into  six  townships,  viz : — the  township  of  Eccle- 
sall,  or  otherwise  Ecclesall  Bierlow,  Sheffield,  Nether  Hallam, 
Upper  Hallam,  Brightside  Bierlow,  and  Attercliffe-cum-Darnell. 

Before  and  at  the  time  of  the  passing  of  the  Inclosure  Act 
hereinafter  referred  to,  there  was,  between  the  termini  in  the  in- 
dictment mentioned,  an  open  unenclosed  carriage-way  over  a  large 
waste  in  the  township  of  Ecclesall,  called  Cook's-moor,  and 
coloured  green  in  the  two  plans  marked  respectively  B.  and  E. 

(a)  Reportod  bj  A.  Bxttleston,  Esq.,  Barrister-at-Law. 
2   G   2 
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Rbo. 

V. 
iMHABITJkKTB 

OF  Nethbb 
Hallam. 

1854. 

Highway — 

Evidence— 

Inclosure 

€uoard. 


Case. 


That  road  has,  at  all  times  within  memory,  been  repaired  by  the 
inhabitants  of  the  said  township  of  Nether  Hallam^  until  the 
month  of  January,  1852^  and  was  and  is  the  road  by  which  two 
separate  portions  of  the  said  township  of  Nether  Hallam  were  and 
are  connected;  but  there  is  no  evidence  to  show  whether  that  fact 
was  the  consideration,  or  whether  any  other  consideration  was 
given  for  Nether  Hallam  so  repairing  such  road^  but  which  has 
been  repaired  by  the  inhabitants  of  the  said  township^  in  ignorance 
(as  they  allege)  and  under  a  mistaken  notion  of  their  liability  to 
repair,  unless  the  facts  hereinafter  stated  prove  the  contrary.  There 
is  no  evidence  of  repair  by  any  other  township. 

As  regards  all  the  roads  in  the  parish  of  Sheffield,  it  is  the 
custom  for  each  township  to  repair  its  own  highways,  with  the 
exception  of  two  highways,  one  in  Sheffield  and  the  other  in  Nether 
Hallam,  both  of  which  are  maintained  by  the  parish  at  large. 

In  1779  an  Act  of  Parliament  (19  (jeo.  3,  c  88,  private)  was 
passed,  intituled  ^^  An  Act  for  diviaing  and  enclosing  the  several 
Commons,  Moors,  and  Waste  Grounds  within  the  Manor  and  Town- 
ship of  Ecclesall,  in  the  parish  of  Sheffield,  in  the  West  Riding  of 
the  county  of  York."  The  manor  and  township  are  coterminous. 
By  the  said  act,  after  reciting  amongst  other  things,  that  there  then 
were  within  the  said  manor  and  township  of  Ecclesall  several 
open  commons,  moors,  and  waste  grounds,  certain  commissioners 
were  appointed  for  setting  out,  dividing,  and  allotting  the  said 
commons,  moors,  and  waste  grounds,  and  for  putting  the  act  in 
execution ;  and  the  said  act,  after  providing  for  a  survey  and 
admeasurement  of  the  lands  and  grounds  intended  to  be  inclosed, 
contained,  amongst  others,  the  following  enactments : — **  That  the 
said  commissioners,  or  any  two  of  them,  shall  set  out  and  appoint 
such  public  and  private  roads  and  ways  as  they  shall  think  con- 
venient, in,  over,  through,  and  upon  the  said  commons,  moors,  and 
waste  grounds,  so  as  such  public  roads  be  of  the  breadth  of  forty 
feet  at  the  least  between  and  exclusive  of  the  fences,  which  public 
roads  shall  for  ever  thereafter  be  amended  and  repaired  at  the 
general  expense  of  the  inhabitants  of  the  township  of  Ecclesall 
aforesaid,  in  the  same  manner  as  the  present  public  roads  within 
the  said  township  are  or  ought  to  be  repaired." 

This  enactment  then  made  provision  for  the  repairs  of  private 
roads,  and  was  followed  by  this  proviso :  **  Provided  nevertheless 
that  nothing  herein  contained  shall  authorise  the  said  commissioners 
to  turn  or  dter  any  of  the  turnpike  roads  within  the  said  manor 
and  township."  The  act  then  directed  the  commissioners  to  allot 
not  exceeding  two  acres  for  the  purpose  of  getting  materials,  for, 
amongst  other  uses,  making  the  roads  upon  and  within  the  said 
commons,  the  herbage  of  such  allotments  being  thereby  vested  in 
the  surveyors  of  the  highways  of  the  said  township  of  Ecclesall 
Bierlow,  in  trust  to  let  and  set  the  same,  and  to  apply  the  rents 
and  profits  thereof  to  the  repairs  of  the  public  roads  and  ways 
within  the  said  township ;  and  such  surveyor  or  surveyors  is  or 
are  hereby  required  to  account  for  such  rents  and  pronts  in  the 
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Aune  manner  as  he  or  they  is  or  shall  be  accountable  for  other        Bbq. 
moneys  that  may  come  to  his  or  their  hand  or  hands  as  surveyor  or  ^* 

eunreyors  of  the  highways^  and  shall  be  under  and  subject  to  the  o,  nkthkr 
like  penalties  for  the  neglect  thereof."  Haujlm. 

The  act  contains  provisions  for  the  settlement  of  disputed  boun-        ~7 

daries  of  the  said  manor  and  township  of  Ecclesall^  and  adjoining        ' 

manors  and  township  or  parishes ;  but  there  was  not  any  dispute  Highway-^ 
as  to  the  boundaries  between  the  sdd  respective  townships  of  ^f^^^ 
Ecclesall  Bierlow  and  Nether  Hallam.  ^award! 

It  was  further  enacted  that,  as  soon  as  conveniently  might  be       

after  the  division  and  allotments  should  have  been  completed, 
the  commissioner  should  draw  up  an  award  containing,  amount 
other  things,  proper  orders  and  directions  for  making  and  laying 
out  proper  public  highways  and  private  roads,  ways,  cuts,  drains, 
and  passages  in  and  through  the  premises. 

By  another  enactment,  it  is  provided  that,  if  any  person  shall  think 
him,  her,  or  themselves  aggrieved  by  anything  done  in  pursuance 
of  this  act  (other  than  and  except  certain  orders  and  determinations, 
of  which  the  commissioner's  award  was  not  one),  he,  she,  or  they 
may  appeal  to  the  quarter  sessions  for  the  said  West  Biding. 

The  conmiissioners  appointed  by  the*  said  act  diily  mtule  and  ^un- 
published their  award  on  the  28th  September,  1788,  and  the  same 
was  duly  entered  by  them  and  enrolled  at  Wakefield  on  the  5th 
December,  1788,  in  pursuance  of  the  provisions  of  the  said  act, 
and  was  not  appealed  against.  After  reciting,  amongst  other 
things,  the  said  4th  section  of  the  act  of  Parhament,  the  award 
proceeds  thus : — Now  we,  the  said  commissioners,  by  virtue  and  in 
pursuance  of  the  said  recited  act,  have  set  out,  and  do  hereby 
award,  direct,  and  appoint  the  said  several  public  and  private  roads 
and  wavs  hereinafter  mentioned,  which  we  adjudge  necessary  and 
convenient  to  be  made  in,  through,  over,  and  upon  the  said  com- 
mons, moors,  and  waste  grounds,  all  which  said  public  and  private 
roads  and  ways  are  marked,  laid  out,  and  described  in  the  map  or 
plan  hereunto  annexed,  and  are  as  foUows,  that  is  to  say:  one 
public  road  or  way  from  the  east  end  of  Band-moor,  eastwards 
into  the  road  from  Hallam  and  Crooks  to  Sheffield,  which  said 
road  we  have  called  Fullwood-road,  &C.9  all  which  said  roads  and 
respective  public  roads  and  ways  heretofore  mentioned  to  be 
called  Fullwood-road,  Clarke-house-road,  &c.,  we  have  set  out  of 
the  breadth  of  forty  feet  between  and  exclusive  of  the  fences. 

The  said  award  also,  after  reciting  the  above-mentioned  enact- 
ment as  to  middng  an  allotment  to  the  surveyors  of  the  highways, 
and  in  pursuance  thereof,  did  make  an  allotment  of  two  acres,  part  of 
the  saia  commons,  moors,  and  waste  grounds,  to  the  surveyors  of 
the  highways  of  the  said  township  of  Ecclesall  Bierlow ;  and  the 
same  have  ever  since  been  held  and  enjoyed  by  the  said  surveyors 
for  the  time  being. 

On  the  19th  «fanuary,  1785,  more  than  three  years  and  a  half 
before  the  making  of  the  award,  the  inhabitants  of  Nether  Hallam 
were  indicted  at  the  West  Biding  sessions  for  the  non-repair  of 
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Argument. 


Full  wood-road,  and  at  the  next  sessions  held  the  4th  Aprils  \*7S5, 
the  township  of  Nether  Hallam  submitted,  and  was  nned  130/., 
which  was  duly  levied  and  paid..  [That  indictment  was  set  out; 
it  alleged  that  the  highway  leading  from  the  village  of  Hallam 
Upper,  in,  through,  and  over  the  township  of  Hallam  Nether  to 
the  town  of  Sheffield,  and  used,  &c.,  to  wit,  for  the  space  of  1,300 
yards  in  length,  and  eight  yards  in  breadth  of  the  same  highway, 
at  the  township  of  Hallam  Nether  aforesaid,  from,  &c,  to,  &c., 
was  and  yet  is  very  ruinous ;  and  that  the  inhabitants  of  the  town- 
ship of  Hallam  Nether  have  been  accustomed  and  of  right  ought 
to  repair.]  The  road  called  Fullwood-road  in  the  above  recited 
award,  and  therein  set  out  and  described,  is  the  subject  of  the 
present  indictment,  and  as  to  the  width  of  twenty-four  feet,  is 
the  subject  of  the  indictment  of  January,  1785.  It  was  out  of 
repair  at  the  time  cf  the  present  indictment  being  preferred. 

The  questions  for  the  opinion  of  the  court  are,  first,  whether, 
on  the  facts  above  stated,  there  is  shown  a  good  defence  for  the 
inhabitants  of  Nether  Hallam  to  this  indictment — assuming  such 
defence  to  be  open  under  the  plea  of  not  guilty ;  secondly,  whether 
such  defence  is  open  under  the  plea  of  not  guilty. 

The  verdict  of  guilty  to  be  set  aside  and  a  verdict  of  not  guilty 
entered  according  to  the  judgment  of  the  court. 

Knowles  (Hardy  with  him)  for  the  Crown. — At  the  time  of  the 
passing  of  tne  Inclosure  Act,  the  township  of  Nether  Hallam  was 
estopped  from  saying  that  the  road  in  question  was  not  in  that 
township:  {R.  v.  The  Inhabitants  of  Haughton^  1  Ell.  &  BL  501^ 
[Lord  Campbell,  C.  J.,  referred  to  Reg.  v.  Blakemare,  21  L.  J . 
60,  M.  C. ;  2  Den.  &  P.  C.  C.  419.]  All  the  authorities  are 
reviewed  in  R.  v.  Haughton^  and  the  point  clearly  established  that 
the  prior  conviction  is  conclusive  evidence  of  the  road  being  within 
the  parish  indicted.  Then  if  this  road  is  in  Nether  Hallam 
cadit  questio ;  but  it  is  said  that  the  award  of  the  commissioners 
shows  conclusively  that  it  is  in  Ecclesall.  The  commissioners, 
however,  had  no  jurisdiction  to  deal  with  roads  which  were  not  in 
Ecclesall ;  and  nothing  that  they  have  done  can  aflPect  a  road  in 
Nether  Hallam.  The  local  act  expressly  limits  their  powers  to  the 
moors,  commons,  and  waste  grounds  of  Ecclesall ;  and  at  that  time 
this  was  a  known  road  in  Nether  Hallam.  It  is  clear  that  the  Legis- 
lature did  not  regard  this  road,  which  was  repairable  by  Netner 
Hallam,  as  being  in  Ecclesall ;  because  the  act  provides  that  the 
roads  set  out  shall  be  repaired  "  at  the  general  expense  of  the 
inhabitants  of  Ecclesall,  in  the  same  manner  as  the  present  public 
roads  within  the  township  are  i*epaired."  If  the  road  was  in 
Ecclesall,  it  was  clearly  repaired  by  Nether  Hallam ;  so  that  there 
would  be  two  modes  of  repairing  roads  in  Ecclesall,  and  it  would 
be  impossible  to  say  how  the  roads  set  out  under  that  provision 
should  be  repaired.  JjOB.d  Campbell,  C.  J. — Still  the  commis- 
sioners must  be  considered  as  having  in  fact  set  out  this  road  as  in 
Ecclesall.  Colekidge,  J. — And  as  having  intended  the  two 
acres  allotted  to  the  surveyors  to  be  applied  towards  its  repair.] 
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But  the  defendants  oannot  say  it  is  in  EcclesalL     There  is  another        Bbg. 
clause  also  in  the  Inclosure  Act,  which  could  not  have   been  i„^^^^„ 
intended  to  apply  to  an  old  road  like  this,  viz.,  that  which  requires    op  Nkthbb 
the  owners  for  fourteen  years  to  put  up  and  maintain  gates ;     Hallak. 
.  which  might  be  reasonable  enough  as  to  a  road  set  out  between       ]^ 

new  inclosures,  but  is  not  reasonable  as  to  the  road  in  question.        ' 

[Lord  Campbell,  C.  J. — Is  not  the  award  binding  until  appealed  Bigkwaif— 
against  ?]  Not  as  to  any  matters  in  respect  of  which  the  com-  '^^JJ^^J^ 
missioners  have  exceeded  their  jurisdiction ;  and  here,  for  sixty-  award 
five  years  since  the  award,  Nether  Hallam  has  repaired :  (/2.  y. 
HasUngfieldy  2  M.  &  S.  588.)  Further,  the  act  gave  the  commis- 
sioners no  power  to  alter  or  stop  up  ancient  roads,  and  they  have 
not  pretended  to  do  so.  Here  they  assume  to  set  out  the  old  road ; 
but  their  setting  it  out  in  their  award  does  not  alter  the  old 
liability.  The  old  road  still  exists ;  and  the  township  which  was 
formerly  liable  is  liable  still:  {R,  v.  Cricklade,  14  Q.  B.  Rep.  735.) 
[WiGHTMAN,  J. — If  the  effect  of  this  award  is  to  throw  the 
repair  of  this  road  upon  Ecclesall,  the  Ecclesall  people  might  have 
appealed.]  The  appeal  clause  would  hardly  apply  to  such  a  case ; 
but  in  R,  V.  Cricklade,  where  the  award  of  inclosure  commissioners 
was  held  not  to  affect  the  old  liability,  there  was  a  similar  appeal 
clause. 

R.  Hall  {Phipson  with  him)  contrsL — The  former  indictment  A^^"*"*^- 
operat3S  as  an  estoppel  only  as  to  eight  yards  in  breadth ;  and, 
looking  at  the  plans,  there  is  no  ground  for  saying  that  this  road  is 
in  Nether  Hallam,  except  the  estoppel.  Locally  it  does  pass  over 
the  moors  and  waste  grounds  of  Ecclesall,  which  the  commissioners 
bad  jurisdiction  to  inclose;  and  now  the  present  indictment  alleges 
the  road  to  be  of  the  breadth  of  twelve  yards ;  so  that,  supposing 
the  defendants  are  estopped  as  to  eight  yards  from  saying  that  the 
road  is  not  in  their  township,  they  are  not  estopped  as  to  the  other 
four ;  and  then  this  is  a  road  partly  repairable  by  one  township 
and  partly  by  another ;  and  the  indictment  is  bad  for  not  showing 
how  much  is  repairable  by  the  parish  indicted:  (i2.  v.  St.  Pancrasy 
1  Peake,  N.  P.  C.  219.)  [Coleridge,  J.— But  the  defendants  have 
repaired  since  the  award.]  That  is  only  evidence  of  an  admission 
by  way  of  inference;  and  when  the  facts  are  shown,  mere 
inference  is  set  aside.  The  facts  in  R.  v.  Haughton  were  very 
different  from  the  facts  of  the  present  case.  [Lord  Campbell, 
C.J. — Had  the  inclosure  commissioners  power  t^  shift  the  liability?] 
If  in  point  of  fact  it  was  clear  that  this  road  was  not  situate 
within  Ecclesall,  the  commissioners  probably  would  have  had  no 
jurisdiction  over  it ;  but  in  fact  this  is  a  road  over  Ecclesall-com- 
mon,  and  the  estoppel  upon  Nether  Hallam  does  not  bind  the 
commissioners.  [Lord  Campbell,  C.J. — Suppose  the  matter 
had  been  contested  before  the  commissioners  between  Ecclesall 
and  Nether  Hallam,  would  not  the  former  conviction  have 
operated  as  an  estoppel  ?]  No ;  because  the  parties  would  not  be 
the  same ;  Ecclesall  was  no  party  to  the  former  indictment.  But 
Ecclesall  is  at  all  events  bound  by  the  award,  whether  there  was  a 
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Eower  of  appealing  or  not     On  the  other  hand.  Nether  Hallam 
nows  nothing  about  the  award,  and  goes  on  repairing  in  ignorance 
of  it.     R.  V.  Haslin^ld  is  not  in  point. 

Lord  Campbell,  C.  J. — It  seems  to  me  that,  irrespective  of  the 
award,  there  is  an  overwhelming  case  against  Nether  Hallam, 
because  there  is  the  usage  for*a  vast  number  of  years,  both  before 
and  since  the  award,  and,  in  addition  to  that,  the  former  indict- 
ment, to  which  Nether  Hallam  submitted,  and  which  operates 
therefore  as  an  estoppel.  Without  the  award,  it  is  quite  clear  that 
Nether  Hallam  is  irrevocably  fixed:  the  defendants,  therefore, 
must  relj  entirely  upon  the  award,  and  they  must  show  that  the 
commissioners  had  jurisdiction  to  change  the  locality  of  the  road* 
Now  the  commissioners  were  empowered  by  the  Act  to  settle 
questions  of  disputed  boundary,  but  here  there  was  no  such 
dispute ;  and  as  far  as  other  townships,  except  Ecclesall,  are  con- 
cerned, the  award  is  res  inter  alios  acta.  It  does  not  bind  any  but 
the  inhabitants  of  Ecclesall,  and  has  not,  as  it  seems  to  me,  any 
such  efficacy  as  Mr.  Hall  ascribes  to  it ;  so  that  the  liability  which 
once  existed  remains  as  before. 

Coleridge,  J.,  concurred. 

WiGHTMAN,  J. — The  question  is,  whether  the  commisdoners 
can  be  considered  as  having  acted  within  their  jurisdiction,  when 
by  the  award  they  appear  to  have  determined  that  this  highway 
was  within  EcclesalL  If  it  was  not  within  Ecclesall,  they  had  no 
jurisdiction :  and  there  was  overwhelming  evidence  that  it  was  not 

Judgment  for  the  CrowtL(b) 


(6)  12.  T.  EooletalL  This  was  an  indictment  against  the  inhabitants  of  the  township  of 
Ecclesall  for  the  non-repair  of  the  same  road  ;  bat  after  the  decision  of  the  conrt  in  the  Jbo7^ 
case  of  H.  ▼.  Nether  Baliam,  R,  Hall  on  the  part  of  the  prosecntion,  declined  to  argue  that 
Ecclesall  was  liable,  nnderstanding  the  court  already  to  have  decided  that  the  Inclosiire 
Commissioners  had  no  jarisdictlon  to  set  oat  in  their  award  the  road  in  qnestion,  or  to  direct 
how  it  should  be  repaired.  Lord  Campbell,  G.  J.,  Yes  ;  that  is  the  ratio  decidendi  inR.  t. 
Nether  Hailam.    Judgment  was,  therefore,  given  for  the  defendants. 
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OXFORD  CIRCUIT. 

Shbopshibe  Sumheb  Assizes,  1853. 

Shrewsbury^  July  25. 

(Before  Mr.  Justice  Crompton.) 

Beg.  v.  Yates  Ain>  ANOTHEB.(fl) 

Conspiracy  to  extort  money — Evidence — Sufficiency  of  count — 
Statute  6  4*  7  Vict.  c.  96. 

A  count  charged  t/ie  defendant  with  a  conspiracy^  by  false  pretences  and 
subtle  means  and  devices^  to  extort  from  T,  E.y  one  sovereign^  his 
moneys^  and  to  cheat  and  defraud  him  thereof;  the  evidence  failed  to 
prove  that  the  defendant  employed  any  false  pretence  in  the  attempt  to 
obtain  the  money. 

Held,  that  so  much  of  the  count  might  be  rejected  as  surplusage^  and  the 
dejfendants  convicted  of  the  conspiracy  to  extort  and  defraud. 

Counts  under  the  stat,  6^7  Vict,  c,  96,  s,  3,  charging  the  defendants 
with  unlawfully  offering  to  prevent  the  publishing^  and  with  threatening 
to  publish  certain  matters  touching  the  prosecutor^  with  intent  to  extort 
money  • 

Heldy  not  to  be  supported  by  evidence^  that  the  defendants  attempted  to 
obtain  the  money  by  leading  the  prosecutor  to  believe  that  an  informal 
tion  would  be  laid  against  him  by  one  G.^for  an  offence  relating  to  the 
post-horse  duties^  and  that  they  had  the  means  of  preventing  ^  pro- 
ceedings and  would  prevent  it  on  being  paid  a  sum  of  money. 

THE  first  count  of  the  indictment  alleged  that  the  defendants, 
Geoi^e  Yates  and  John  Wynne,  on  the  10th  day  of  July, 
A.D.  1853,  wickedly  and  maliciously  devising  and  intending  un- 
justly to  vex  and  aggrieve  one  Thomas  Evans,  and  to  deprive  him 
of  his  good  fame,  name,  credit,  and  reputation,  wickedly  and 
unlawfuUy,  at  the  parish  of  St.  Andrew,  in  the  county  of  Salop, 
did  conspire,  combme,  confederate  and  agree  together  to  extort 
money  from  the  said  Thomas  Evans,  by  falsely  and  without  any 
reasonable  and  probable  cause,  accusing  the  said  Thomas  Evans  of 
having  defrauded  Her  Majesty's  Inland  Revenue,  to  the  great 
injury  and  damage  of  the  said  Thomas  Evans. 

The  second  count  charged  that  the  defendants  on  the  day  afore- 
said, &c.,  did  conspire,  combine,  confederate  and  agree  together,  by 
divers  false  pretences  and  subtle  means  and  devices,  to  extort  from 

(a)  BepcrUd  bj  J.  £.  Davis,  Esq.,  Barrister-at-Latr. 
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Rbo.       the  said  Thomas  Evans  one  sovereign  of  the  moneys  of  the  said 
^'  Thomas  Evans,  and  to  obtain  and  to  acquire  to  themselves  the  said 

j^^im!    ^onejBy  and  to  cheat  and  defraud  him  thereof  to  the  great  damage 
—   *     of  the  said  Thomas  Evans. 

1858.  The  third  count  alleged  that  the  defendants  conspired  and  com- 

Conspiraey  to  ^iued  together,  by  divers  false  pretences,  to  obtain  one  sovereign 
eaeUfH  money-^  from  the  Said  Thomas  Evans,  and  to  cheat  him  of  it. 

Evidence,  Xhe  fourth  count  alleged  that  the  defendant  offered  to  prevent 
the  publishing  of  a  certain  matter  touching  the  said  Thomas 
Evans,  with  intent  to  extort  money  from  him,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  fifth  count  was  for  threatetdng  to  publish  a  certain  matter 
touching  him,  with  the  like  intent. 

Thomas  Evans,  the  prosecutor,  was  a  livery-stable  keeper  in 
Shrewsbury,  and  kept  flys  for  hire.  A  man  named  Gregory  had 
been  in  his  employment,  but  had  been  discharged  sometime 
before  the  10th  of  July,  1853.  On  that  day  the  defendant  Yates 
met  the  prosecutor  at  a  hairdresser's  in  the  town,  and  told  him 
that  Gregory  was  going  to  give  information  to  the  Excise  for  his 
(Evans)  driving  his  horse  and  fly  more  miles  than  were  entered 
on  the  duty  ticKet,  and  cheating  the  revenue,  and  added,  that  the 
penalty  was  50t,  but  it  could  be  settled/or  a  pound  or  two.  The 
prosecutor  said  he  did  not  fear  it,  and  left  the  shop.  The  two 
defendants  went  the  same  afternoon  to  the  prosecutors,  and  Yates 
repeated  what  he  had  said  in  the  morning.  The  prosecutor  said 
there  was  nothing  wrong  on  his  part  that  he  was  aware  of. 
Yates  replied  that  Gregory  was  likely  to  swear  it,  and  the 
prosecutor  was  liable  to  the  fine  if  his  horse  had  been  taken  beyond 
the  distance  mentioned  in  the  ticket,  although  he  had  not  driven 
it  himself,  and  if  Gregory  could  get  the  customers  who  had  hired 
the  fly,  to  swear  for  him,  nothing  could  get  over  ^it,  adding 
*^  you  had  better  give  a  sovereign  to  make  it  up,  for  what  is  a 
sovereign  to  50/.  ?"  The  prosecutor  asked  Yates  what  he  had  got 
to  do  with  it?  He  replied  that  Gregory  had  put  it  all  in 
his  hands,  and  if  the  prosecutor  would  give  him  (Yates)  a  sovereign, 
he  would  put  it  all  straight.  The  defendant  Wynne,  was  present 
the  whole  time,  and  repeated  the  observations  of  Yates,  and  urged 
the  prosecutor  to  make  it  up.  The  latter,  however,  refused,  say- 
ing ne  did  not  know  what  there  was  to  make  up. 

The  defendants  made  similar  statements  to  the  prosecutor's 
wife,  and  brother-in-law,  and  suggesting  that  it  would  be  much 
better  to  make  it  up  for  a  trifle.  Wynne  said,  if  the  prosecutor 
would  pay  a  sovereign,  they  would  get  Gregory  to  sign  a  paper 
that  what  he  had  stated  was  false,  but  unless  it  was  settled, 
Gregory  had  the  particulars  of  several  journeys  written  down, 
with  the  days  of  the  month,  *^  and  nothing  could  beat  him." 

It  appeared  that  on  the  12th  of  July,  Gregory  went  to  the 
Supervisor  of  Excise,  and  made  a  complaint  against  the  prosecutor. 
The  officer  made  inquiries,  and  finding  the  statements  were  incor- 
rect, took  no  further  steps  in  the  matter. 
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Scotland^  for  the  defendants,  at  the  close  of  the  case  for  the        R«o- 
prosecution,  objected  that  there  was  no  evidence  to  go  to  the    y^^^^^„ 
jury.     With  respect  to  the  first  count,  there  is  no  evidence  that     avothbb. 

the  defendants  accused  Evans  of  defrauding  the  revenue.     Thev        

merely   stated   what   Gregory  said  and  intended   to   do.     With        |^ 
respect  to  the  second  count,  there  was  no  evidence  of  any  con-  contpiraey  u 
spiracy  to  extort  money  by  false  pretences.     The  defendants  said  exjtort  monen 
Gregory  was  going  to  lay  an  information,  and  that  was  true,  for  he     ^^f*^^^"^ 
afterwards    did  imike    the    attempt.     The  third  count   was  in 
substance  the  same  as  the  second,  only  using  the  word  "  obtain  " 
instead  of  **  extort"    "  Extort "  bears  no  criminal  aspect  in  itself. 
As  to  the  fourth  and  fifth  counts,  there  is  no  evidence  that  the 
defendants  offered  to  prevent  the  publication  of  any  matter. 

HuddlestoUf  for  the  prosecution. — The  first  count  alleges  a  com- 
bination to  extort  money  by  a  false  charge  of  defrauding  the 
revenue.  It  was  true  the  defendants  did  not  say  they  made  the 
charge,  but  they,  in  fact,  made  Gregory  their  instrument  for  that 
purpose,  and  he  was,  as  they  said,  in  their  power.  As  to  the  second 
and  third  counts,  it  is  sufficient  if  the  jury  find  there  was  a  con- 
spiracy to  extort.  The  allegation  of  false  pretences  may  be 
rejected  as  surplusage.  Eeff.  v.  HoUinaberry  (4  B.  &  C.  329.) 
There  an  indictment  charged  the  defendants  with  conspiring 
falsely  to  indict  A-  B.  with  intent  to  extort  money,  and  the  jury 
found  them  guilty  of  conspiring  to  indict  with  that  intent,  but  not 
falsely ;  and  it  was  held  that  enoug;h  of  the  indictment  was 
found  to  enable  the  court  to  give  judgment.  Rex  v.  Rispal 
(3  Bur.  1320),  also  shows  that  the  gist  of  the  offence  is  the  con- 
spiracy to  injure.  The  remaining  counts  are  framed  under  the 
statute  6  &  7  Vict.  c.  96  (known  as  Lord  Campbell's  Act),  sect.  3 
of  which  enacts  that  ^*  if  any  person  shall  publish,  or  threaten  to 
publish  any  libel  upon  any  other  person,  or  shall  directly  or  * 
indirectly  threaten  to  print  or  publish,  or  shall  directly  or  indirectly 
propose  to  abstain  from  printing  or  publishing,  or  shall  directly  or 
indirectly  offer  to  prevent  the  printing  or  publishing,  of  any  matter 
or  thing  touching  any  other  person,  with  intent  to  extort  any  money 
or  security  for  money,  or  any  valuable  thing  from  such  or  any 
other  person,  or  with  intent  to  induce  any  person  to  confer  or 
procure  from  any  person  any  appointment  or  office  of  profit  or 
trust,  every  such  offender^  on  being  convicted  thereof,  shall  be 
liable  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  goal  or  house  of  correction,  for  any  term  not  exceeding 
three  years :  Provided  always,  that  nothing  herein  contained  shall 
in  any  manner  alter  or  affect  any  law  now  in  force  in  respect  of 
the  sending  or  delivery  of  threatening  letters  or  writings.** 

Crompton,  J. — I  think  there  is  no  evidence  except  as  to  the 
second  and  third  counts.  My  doubt  as  to  those  counts  is  whether 
the  allegation  of  false  pretences  mav  not  be  rejected  as  surplusage. 
There  being  no  evidence  that  the  defendants  made  any  fs£se 
statement,  is  it  a  good  count  merely  to  charge  a  conspiracy  to 
extort  ? 
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Km.  Scotland^  in  reply. — ^If  an  allegation  of  conspiracy  to  extort  with 

Yato  ahd    ^^^^^^  ^  cheat  and  defraud  be  held  sufficient,  it  carries  the  law 
ANOTHBB.     further  than  it  has  hitherto  gone.      In  Beff.  y.  Rowlands  (5  Cox 

Crim.  Cas.  469),  the  sufficiency  of  such  counts  were  considered,  it 

^f^        was  doubted  by  the  Court  of  Queen's  Bench  whether  an  allega- 
Contffiracy  to  tiou  of  a  Conspiracy  to  unlawfully  intimidate  workmen  who  were 
extort  money-"  named,  and  to  prevent  their  following  their  trade,  was  not  too  vague. 
Evidence,     jj^  ^j^^  forms  of  indictments  given  in  Cox's  Crim.  Cas.  vol.  6, 
Appendix  Ixiii.,  after  giving  the  form  of  a  count,   charging  a 
conspiracy  by  A.  B.  and  CD.,  to  obtain  and  acquire  to  them- 
selves, by  divers  false  pretences,  from  F.,  divers  sums  of  money, 
and  to  cheat  and  defraud   him  thereof,  it  is  said  in  a  note: 
*^  This  is  the  most  general  form  of  indictment  that  can  be  safely 
drawn."    *^  Extort "  does  not  import  any  criminal  act  unless  when 
used  in  some  statute  with  reference  to  a  particular  offence. 

Ceompton,  J. — I  shall  leave  the  case  to  the  jury  on  the  second 
and  third  counts.  I  think  an  indictable  offence  is  charged  in 
those  counts  without  reference  to  the  false  pretences.  I  shall  tell 
the  jury  that  it  is  not  necessary  to  prove  tne  false  pretence,  and 
that  there  is  evidence  on  those  counts.  I  hold  that  the  words 
*^  false  pretences "  may  be  rejected  as  surplusage  on  the  general 
rule  that  in  torts  it  is  sufficient  to  prove  enough  to  sustain  the 
count  or  indictment.  As  to  the  first  count,  there  is  clearly  no 
evidence,  and  I  think  the  allegations  in  the  fourth  and  fifth  counts 
are  not  borne  out  by  the  evidence. 

The  learned  judge  having  occasion  to  consult  Mr.  Justice 
Coleridge,  sitting  in  the  other  court,  on  some  arrangement  for  the 
disposal  of  the  business  of  the  assizes,  said  he  would  take  the 
opportunity  of  asking  his  learned  brother's  opinion  as  to  the  correct- 
ness of  his  ruling  in  this  case.  On  his  return  he  intimated  to 
Scotland  that  he  must  address  the  jury  on  the  second  and  third 
counts. 

Scotland  having  done  so,  the  learned  judge  summed  up  in  con- 
formity to  his  expressed  opinion,  and  the  jury  found  the  prisoners 
guilty  on  the  second  and  third  counts. 
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DUBLIN  COMMISSION  COURT,  GREEN  STREET. 

June  Sessions,  1854. 

June  20. 

(Before  Fennefather,  B.,  and  Moore,  J.) 

Reg.  v.  Matthew  LTNCH.(a)  ^ 

Embezzlement — Employment  necessary  to  constitute  the  offence '^Porter 
occasionatiy  employed. 

A  porter  employed  occasionally  by  a  butter-factor  to  leave  goods  unth 
purchasers,  who  is  paid  by  the  persons  to  whom  the  goods  are  delivered^ 
is  in  the  employment  of  such  Jactor,  and  if  he  appropriate  the  money 
which  he  receives  to  be  paid  over  to  such  factor  in  the  course  of  his 
duty,  he  may  be  indicted  for  embezzlement. 

When  a  person  so  employed  keeps  out  of  the  way  after  receiving  the 
purchase  money  of  goods  delivered  by  him,  and  is  arrested  after  the 
expiration  of  several  weeks,  such  evidence  will  be  stifficient  to  show 
an  appropriation  by  the  prisoner  of  the  money,  although  no  evidence 
has  been  given  as  to  the  time  within  which  he  should  account 

THE  prisoner  was  indictment  for  embezzlement.  From  the 
evidence  it  appeared  that  prisoner,  who  was  a  porter  employed 
by  a  butter  factor,  had  on  the  23rd  and  26th  of  May  last,  left 
with  the  purchasers  two  firkins  of  butter,  for  whiph  he  had  been 
paid  and  never  accounted.  Each  person  to  whom  the  prisoner 
delivered  the  butter  paid  him  a  small  sum  for  the  carriage,  accord- 
ing to  the  custom  of  the  trade.  The  prosecutor  stated  that  the 
prisoner  never  got  any  regular  wages  from  him,  that  he  was  always 
paid  by  the  job.  That  the  {prisoner  did  nothing  for  him  except 
leave  the  butter  at  home  with  the  purchasers,  and  occasionally 
assist  him  in  small  jobs.  That  the  prosecutor  never  paid  anything 
for  delivering  the  butter,  and  that  the  only  occasions  on  which  he 
paid  the  prisoner  was  for  bringing  them  home  for  him  from  thq 
railways,  and  that  the  prisoner  did  not  reside  in  his  house. 

To  the  Court— It  is  part  of  his  duty  to  take  the  money  for  the 
butter,  and  bring  it  home  to  me. 

Sidney y  for  the  prisoner. — This  cannot  be  embezzlement.  The 
prisoner  is  not  in  that  relation  to  the  prosecutor  which  would  be 

(a)  Reported  b/  P.  J.  M'Kemni,  Eiq ,  Barrister-iit-Law. 
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fiao-        necessary  to  constitute  this  offence.     He  is  the  servant  of  the 
Ltrob        public     He  is  not  paid   by  the  prosecutor.      This  is  like   the 

'       drover's  case  referred  to  in  Archbold's  Criminal  Lavr  (title  "  Em- 

1854.  bezzlement,")  and  reported  in  8  C.  &  P. 
Emb^meiu.  MooRE,  J. — It  appears  to  me,  on  the  evidence,  that  the  prisoner 
was  employed  to  do  two  things.  He  was  to  bring  home  parcels  to 
his  employer's  house,  and  to  deliver  parcels  to  his  customers  for 
him,  and  that  he  must  therefore  be  considered  in  the  employment 
of  this  butter  factor,  and  within  the  statute. 

Sidney, — There  was  no  concealment  on  the  prisoner's  part  of  his 
having  received  this  money,  which  seems  a  necessary  ingredient  in 
this  offence.  It  was  merely  neglecting  to  account,  and  there  is  no 
evidence  as  to  the  time  for  accounting,  even  if  he  is  held  to  be  in 
the  employment  of  the  prosecutor. 

Moore,  J. — As  to  his  being  a  servant  of  the  prosecutor,  we 
have  already  ruled  that  point.  Certainly,  receiving  money  and 
not  forthwith  accounting  for  it  does  not  amount  to  embezzlement. 
•  You  are  to  get  from  all  the  facts  of  the  case,  whether  or  not  there' 
has  been  an  appropriation  of  the  money.  You  may  come  to  the 
conclusion  from  the  lapse  of  time,  that  it  was  not  a  mere  neglect- 
ing to  account,  but  you  have  further  the  fact  that,  after  getting 
this  money,  he  absconded,  and  did  not  come  back  until  he  was  in 
custody.  You  may  infer  that  he  intended  to  appropriate  this 
money,  and  if  so  he  is  guilty  of  the  crime  with  which  he  is  charged. 
«/.  A.  Curran  for  the  prosecution. 

The  prisoner  was  found  guilty. 
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DUBLIN  COMMISSION  COURT,  GREEN-STREET. 

June  Sessions,  1854. 

June  20. 

(Before  Pennefatheb,  B.,  and  Moore,  J.) 

Reg.  v.  Ellen  MnBTAGH.(a) 

Evidence — Adnussion  by  prisoner  examined  upon  oath  on  official  inquiry 
— Illiterate  person. 

Statements  made  by  a  prisoner  who  is  an  illiterate  person  when  examined 
upon  oath  on  an  official  inquiry  held  under  the  Poor  Law  Acty  10  ^ 
II  Vict  c.  90,  s,  19,  cannot  be  used  as  evidence  against  such  prisoner 
for  the  purposes  of  the  triaL 

The  prisoner  was  indicted  for  a  misdemeanor  in  making  a  false  declara- 
tion  concerning  a  child  admitted  to  the  workhouse.  On  an  investigation 
being  subsequently  made,  the  prisoner^  who  was  a  markswoman,  was 
examined  by  the  Poor  Law  Inspector^  under  the  powers  given  him  by  the 
i9th  and  20th  sections  of  10  S^il  Vict,  c.  90,  and  made,  amongst  others, 
certain  statements  as  to  the  declaration,  the  subject  of  the  prosecution. 

Heldj  that  such  statements  were  not  admissible  to  prove  the  making  of  the 
declaration  by  the  prisoner,  or  to  identify  her  as  the  person  who  had 
made  and  subscribed  it. 

nr^HE  prisoner  was  indicted  for  a  misdemeanor  at  common  law 
X     in  making  a  false  declaration;  there  was  a  second  count  for 
an  offence  under  the  statute. 

The  magistrate  who  had  taken  the  declaration,  and  the  office 
clerk  of  the  police  office  were  examined,  and  proved  that  the  de- 
claration produced  was  made  by  a  woman  describing  herself  as 
Ellen  Murtagh,  and  that  she  affixed  her  mark  to  it,  but  were 
unable  to  identify  the  prisoner.  The  statements  contained  in  the 
declaration  subsequently  became  the  subject  of  an  inquiry  held  by 
one  of  the  Poor  Xiaw  Inspectors,  under  the  authority  of  the  1 9th  and 
20th  sections  of  the  Irish  Poor  Law  Act,  10  &  1 1  Vict,  c  90.  Upon 
that  enquiry  the  prisoner  was  examined  upon  oath  respecting  the 
declaration  in  question,  and  her  answers  were  reduced  to  writing 
in  the  minute  book  which  was  produced,  and  to  which  she  had 
affixed  her  mark. 

(a)  Reported b^  P.  J.  MKemka,  £iiq.,  Barruter-at-Uw. 
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Bbo. 

V, 
MlTBTAOH. 

1854. 
Evidence, 


Sidney y  for  the  prosecution,  now  proposed  giving  this  in  evidence, 
and  asking  the  witness  whether  or  not  the  prisoner  had  admitted 
having  made  the  declaration  taken  by  the  ma^strate. 

J.  A,  Curran,  with  whom  IV.  Gemon  for  tne  prisoner,  objected 
to  this  evidence. 

Pennefather,  B. — The  prisoner  was  sworn,  and  what  she  said 
in  answer  to  the  questions  asked  her  was  under  the  compulsion  of 
an  oath.  Let  us  see  under  what  circumstances  this  admission 
which  you  seek  to  give  in  evidence  against  the  prisoner  was  made. 
It  appears  she  was  a  witness,  and  was  not  cautioned  that  what  she 
said  would  be  used  against  her.  I  do  not  think  we  should  admit 
such  evidence. 

Sidney. — Suppose  we  were  indicting  her  for  perjury  committed 
by  her  in  giving  evidence  upon  a  trial,  could  we  not  examine  as  to 
the  statements  by  her  upon  the  witness  table  ? 

Pennefather,  B. — That  is  another  question  entirely.  Here 
are  answers  given  by  an  illiterate  person  who  has  not  been  cau- 
tioned. 

Gemon. — The  20th  section  of  the  Poor  Law  Act  provides  that, 
*^  every  person  who  shall  refuse  or  wilfully  neglect  to  attend  in 
obedience  to  any  summons  of  the  commissioners,  or  of  any  one  of 
the  commissioners  or  any  inspector,  or  to  give  evidence,  &c.  shall 
be  dcQmed  guilty  of  a  misdemeanor."  This  shows  that  the  prisoner 
was  under  compulsion,  and  renders  it  impossible  to  admit  her  evi- 
dence on  that  occasion  against  her  for  the  purposes  of  this  trial. 
Her  being  an  illiterate  person  would  render  it  most  unfair,  that  her 
evidence  with  regard  to  a  document  which  she  could  not  read 
should  be  used  against  her. 

Per  Curiam.— We  cannot  admit  this  evidence. 

There  being  no  other  evidence  on  this  point,  the  jury  were 
directed  to  acquit  the  prisoner. 

The  solicitor  for  the  prosecution,  at  the  dose  of  the  case,  asked 
to  have  the  declaration  given  up  to  him  as  the  property  of  the 
guardians. 

Curran  objects. 

Pennefather,  B. — The  Clerk  of  the  Crown  is  bound  to  take 
care  of  it  as  a  record  of  the  court.  You  might  as  well  ask  for  the 
indictment.  Of  course  he  will  allow  you  to  see  it  and  take  any 
copy  you  may  require,  and  produce  it  whenever  it  may  be 
necessary. 
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COURT  OF  CRIMINAL  APPEAL. 

January  20,  1855. 

(Before  Lord  Campbell,  C.  J.,  Coleeidge,  J.,  Cress  well,  J., 
Platt,  B.,  and  Williams,  J.) 

Reg.  v.  Thomas  Dolan  and  anotheb.  (a) 

Felonious  receipt  of  stolen  goods — Effect  of  restoration  to  the  owner 
between  the  stealing  and  the  receiving — Subsequent  sale  with  the 
owner's  privity, 

^stolen  goods  are  restored  to  the  possession  of  the  owner^  and  he  returns 
them  to  the  thief  for  the  purpose  of  enabling  him  to  sell  them  to  a  third 
person^  they  are  no  longer  stolen  goods^  and  that  third  person  cannot  be 
convicted  of  feloniously  receiving  stolen  goodsy  although  he  received 
themy  believing  them  to  be  stolen, 

fFherCy  there forcy  stolen  goods  were  found  in  the  pocket  of  the  thief  by 
the  ownery  wfio  sent  for  a  policeman  ;  and  it  was  proved  tha^  after  the 
policeman  had  taken  the  goodSy  the  three  went  together  towards  the 
prisoner's  shop,  where  the  thief  had  previously  sold  other  stolen  goods  ; 
that  when  near  that  shop  the  policeman  gave  the  goods  to  the  thief  who 
was  sent  by  the  owner  into  the  shop  to  sell  them  ;  and  that  the  thief 
accordingly  sold  them  to  the  prisonery  and  then  returned  with  the 
proceeds  to  the  owner  : 

Heldy  that  the  prisoner  was  not  guilty  of  feloniously  receiving  stolen  goods ; 
inasmuch  as  they  were  deliver^  to  him  under  the  authority  of  the 
owner  by  a  person  to  whom  the  owner  had  bailed  them  for  that  pur* 
pose.  R,  V,  LyonSy  Car.  &  M.  217,  overruled, 

SenibUy  per  Cresswelly  J. :  That  the  mere  possession  of  the  goods  by  the 
'  policeman  would  not  be  equivalent  to  a  restoration  to  the  owner, 

THE  following  case  was  stated  by  M.  D.  Hill,  Esq.,  Q.  C, 
Recorder  of  Birmingham : 

At  the  sessions  held  in  Birmingham,  on  the  5th  day  of  January, 
1855,  William  Rogers  was  indicted  for  stealing,  and  Thomas  Dolan 
for  receiving,  certain  brass  castings,  the  goods  of  John  Turner. 
Rogers  pleaded  guilty,  and  Dolan  was  found  guilty. 

It  was  proved  that  the  goods  were  found  in  the  pockets  of  the 
prisoner  Kogers  by  Turner,  who  then  sent  for  a  policeman,  who 
took  the  goods  and  wrapped  them  in  a  handkerchief,  Turner,  the 
prisoner  Rogers,  and  the  policeman  going  towards  Dolan's  shop 
When  they  came  near  it  the  policeman  gave  the  prisoner  Rogers* 

(a)  Reported  by  A.  BrrrLKsrOK,  Esq.,  Harriiiter-at-Law. 
VOL.  VI.  2    H 


450  CRIMINAL   LAW   CASES. 

*"o.        the  goods,  and  the  latter  was  then  sent  by  Turner  to  sell  them, 
DoLAir.    '  where  he  had  sold  others ;  and  Rogers  then  went  into  Dolan's  shop, 

and  sold  them,  and  gave  the  money  to  John  Turner  as  the  pro- 

]^'       ceeds  of  the  sale.  Upon  these  facts  it  was  contended  on  the  part  of 

Recettfing  stolen  Dolan,  that  Turner  had  resumed  the  possession  of  the  goods,  and 

goodt^PrwUy  that  Rogers  sold  them  to  Dolan  as  the  agent  of  Turner,  and  that 

of  owner,     consequently,  at  the  time  they  were  received  by  Dolan,  they  were 

not  stolen  goods  within  the  meaning  of  the  statute. 

I  told  the  jury,  upon  the  authority  of  the  case  oi  Reg,  v.  Lyons 
and  another y  Car.  &  Mar.  217,  cited  by  the  counsel  for  the  pro- 
secution, that  the  prisoner  was  liable  to  be  convicted  of  receivmg, 
and  the  jury  found  him  guilty. 

Upon  this  finding,  I  request  the  opinion  of  the  Court  of  Appeal 
in  Criminal  Cases  on  the  validity  of  Dolan's  conviction. 

Dolan  has  been  sent  back  to  prison,  and  I  respited  judgment 
on  the  conviction  against  him  until  the  judgment  of  the  court 
above  shall  have  been  given. 

0*Rrien  for  the  prisoner. — This  conviction  cannot  be  sustained. 
The  objection  is,  that  when  the  goods  reached  the  hands  of  Dolan 
they  were  not  stolen  goods.  They  had  been  restored  to  the  posses- 
sion of  the  owner,  and  the  sale  to  the  prboner  was  with  the 
owner's  authority. 
Argument.  LoRD  Campbell,  C  J. — There  seems  to  be  great  weight  in 

that  objection,  but  for  the  authority  of  the  case  cited.  It  can 
hardly  be  supposed  that  if  goods  were  stolen  seven  years  ago,  and 
had  beei\  in  the  possession  of  the  owner  again  for  a  considerable 
period,  there  could  be  a  felonious  receipt  of  them  without  a  fresh 
stealing. 

O'Brien. — That  was  the  view  taken  by  the  learned  Recorder; 
and  R.  v.  Lyonsy  Car.  &  M.  2 1 7,  which  was  cited  for  the  prosecution, 
does  not  appear  to  have  been  a  case  much  considered.  Coleridge, 
J.,  in  that  case,  said  '^  that  for  the  purposes  of  the  day,  he  should 
consider  the  evidence  as  sufficient  in  point  of  law  to  sustain  the 
indictment,  but  would  take  a  note  of  the  objection." 

Coleridge,  J. — I  certainly  do  not  think  so  to-day. 

O'Brien. — There  is  also  a  slight  circumstance  of  distinction  be- 
tween that  case  and  the  present.  It  does  not  appear  in  that  case 
that  the  stolen  property  was  ever  actually  restored  to  the  hands  of 
the  owner,  nor  that  he  expressly  directed  the  thief  to  take  it  to  the 
prisoner.     (He  was  stopped.) 

Beasley  for  the  prosecution. — R.  v.  Lyons  is  expressly  in  point, 
and  the  learned  Judge  who  decided  it  does  appear  to  have  had  his 
attention  recalled  to  the  point  after  the  conviction,  and  still,  upon 
deliberation,  to  have  thought  there  was  nothing  in  the  objection. 
The  facts  are  thus  stated  in  the  marginal  note : — "  A  lad  stole  a 
brass  weight  from  his  master,  and  after  it  had  been  taken  from  him 
in  his  master's  presence  it  was  restored  to  him  again  with  his  mas- 
ter's consent,  in  order  that  he  might  sell  it  to  a  man  to  whom  he 
had  been  in  the  habit  of  selling  similar  articles  which  he  had  stolen 
before.     The  lad  did  sell  it  to  the  man ;  and  the  man  being  indicted 
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for  receiving  it  of  an  evil-dispoeed  person,  well  knowing  it  to  have       Bso. 
been  stolen,  was  convicted  and  sentenced  to  be  transported  seven  ^* 

years.**     The  report  adds,  that  after  the  sentence  "  the  matter  was        _j!l*' 
subsequently  called  to  his  Lordship's  attention  by  the  prisoner's        1855. 
counsel,  yet  no  alteration  was  made  in  the  judgment  of  the  court;  r^T". —    , 
from  which  it  is  to  be  inferred  that,  upon  consideration,  his  Lord-  goocU^^Uy 
ship  did  not  think  that  in  point  of  law  the  objection  ought  to      of  owner. 
prevail"     The  present  is,  however^  a  stronger  case  than  that; 
because  here  in  truth  the  master  did  not  recover  possession  of  the 
stolen  goods.     They  were  in  the  hands  of  the  police ;  and  what 
the  master  did  must  be  considered  as  done  under  the  authority  of 
the  police. 

LoBD  Campbell,  C.  J. — No ;  the  policeman  was  the  master's 
agent. 

Platt,  B. — And  the  sale  was  by  direction  of  the  master. 

Beasley. — The  statute  does  not  require  that  the  receipt  should 
be  directly  from  the  thief.  It  only  requires  that  the  prisoner 
should  receive  stolen  goods,  knowing  them  to  have  been  stolen ; 
and  that  is  proved  in  this  case.  In  many  cases  it  has  been  held 
that  where  the  owner  of  property  has  become  acquainted  with  a 

Slan  for  robbing  him,  his  consent  to  the  plan  being  carried  out 
oes  not   fumi^  a  defence  to   the  robbers:  {R.   v.   EggirUon^ 
2  Bos.  &  P.  508.) 

LoBD  Campbell,  C.J. — But  to  constitute  a  felonious  receiving, 
the  receiver  must  know  that  at  that  time  the  property  bore  the 
character  of  stolen  property.  Can  it  be  said  that,  at  any  distance 
of  time,  goods  which  had  once  been  §tolen  would  continue  to  be 
stolen  goods  for  the  purpose  of  an  indictment  for  receivings 
although  in  the  mean  time  they  may  have  been  in  the  owner's 
possession  for  years? 

Cbesswell,  J. — The  answer  to  that  in  this  case  seems  to  be 
that  the  policeman  neither  restored  the  property  nor  the  possession 
to  the  master;  that  the  goods  were  in  the  custody  of  the  law  ;  and 
that  the  master's  presence  made  no  difference  in  that  respect. 

Beasley, — That  is  the  argument  for  the  prosecution ;  and  it  is 
manifest  that  if  the  policeman  had  dissented  from  the  plan  of  send- 
ing Sogers  to  Dolan's  shop,  the  master  could  not  have  insisted 
upon  the  policeman  giving  up  the  property  to  him. 

LoBD  Uampbell,  C.  J. — I  feel  strongly  that  this  conviction  is  Judgment. 
wrong.  I  do  not  see  how  it  can  be  supported,  unless  it  could  be 
laid  down  that,  if  at  any  period  in  the  history  of  a  chattel  once 
stolen,  though  afterwards  restored  to  the  possession  of  the  owner, 
it  should  be  received  by  any  one  with  a  knowledge  that  it  had  been 
stolen,  an  offence  would  be  committed  within  the  statute.  I  think 
that  that  would  not  be  an  offence  within  the  statute,  anv  more 
than  it  would  make  the  receiver  an  accessary  to  the  felony  at 
Common  Law.  If  the  article  is  restored  to  the  owner  of  it,  and 
he,  having  it  in  his  possession,  afterwards  bails  it  to  another  for  a 
particular  purpose  of  delivering  it  to  a  third  person,  and  that  third 
person  receives  it  from  that  bailee,  I  do  not  see  how  it  can,  under 

2  h2 
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Rbo.        these  circumatanceS)  be  feloniously  received  from  that  bailee.    Then 
^'  what  are  the  facts  here  ?    (His  Lordship  stated  the  facts  as  above.) 

'      Turner,  the  owner,  therefore,  had,  I  think,  as  much  possession  of 

1S55.        the  goods  as  if  he  had  taken  them  into  his  own  hands,  and  with  his 

^r:        ,    own  hands  delivered  them  to  another  person  for  a  particular  purpose, 

goodl^r'mhf  which  was  performed.     He  was,  subsequent  to  the  theft,  the  bailor, 

o/oumer.      and  the  other  person  was  the  bailee  of  the  goods.     Then  they  were 

carried  to  the  prisoner  by  the  authority  of  the  owner ;  and  I  cannot 

think  that,  under  those  circumstances,  there  was  a  receiving  within 

the  statute.     As  to  the  case  cited,  I  cannot  help  thinking  that  the 

facts  cannot  be  quite  accurately  stated,  and  that  there  was  some* 

thing  more  in  that  case  than  appears  in  the  report ;  but  if  not,  I 

am  bound  to  say  that  I  do  not  agree  in  that  decision. 

Coleridge,  J. — I  have  no  recollection  of  the  case  cited ;  and  I 
have  no  right,  therefore,  to  say  that  it  is  not  accurately  reported ; 
but,  assuming  it  to  be  so,  I  am  bound  to  say  that  I  tmnk  I  made 
a  great  mistake  there.  What  is  the  case  ?  If  for  a  moment  the 
interference  of  the  policeman  is  put  out  of  the  question,  the  facts 
are,  that  the  goods  which  had  been  stolen  were  restored  to  the 
possession  of  the  real  owner,  and  were  under  his  control,  and 
having  been  so  restored,  they  were  put  again  into  the  possession 
Jadgment.  of  Bogers  for  a  specific  purpose,  which  he  fulfilled.  It  seems,  then^ 
to  me  that  when  the  second  time  they  reached  the  hands  of  Bogers, 
they  had  no  longer  the  character  of  stolen  goods.  Then,  if  that 
would  be  the  case,  supposing  the  policeman  to  be  out  of  the 
question,  does  the  interference  of  the  policeman,  according  to  the 
facts  here  stated,  make  any  difference  ?  I  think  not.  It  is  the 
master  who  finds  the  goods,  and  sends  for  a  policeman ;  and  it  is  by 
the  authority  of  the  master  that  the  policeman  takes  and  keeps  the 
goods,  and  afterwards  hands  them  back  to  Rogers.  Indeed,  it 
seems  to  me  that  all  that  was  done  was  done  by  Turner's  authority ; 
and  that  it  must  be  considered  that  the  property  was  under  the 
control  of  the  real  owner  when  he  sent  Kogers  with  them  to  the 
prisoner.  In  this  state  of  facts,  the  interference  of  the  policeman 
seems  to  me  of  no  importance. 

Cress  WELL,  J. — I  do  not  dissent  from  the  decision  that  this 
conviction  is  wrong ;  but  as  we  are  called  upon  in  this  court  to 
give  the  reasons  of  our  judgment,  I  must  say  that  I  cannot  concur 
in  all  the  reasons  which  I  have  heard  given  in  this  case.  If  it  had 
been  necessary  to  hold  that  a  policeman,  by  taking  the  stolen  goods 
from  the  pocket  of  the  thief,  restores  the  possession  to  the  owner,  I 
should  dissent  I  think  that  we  cannot  put  out  of  question  the 
interference  of  the  i)oliceman  ;  and  that  whilst  the  goods  were  in 
his  hands  they  were  in  the  custody  of  the  law  ;  and  that  the  owner 
could  not  have  demanded  them  from  the  policeman  or  maintained 
trover  for  them.  But  as  the  case  finds  that  the  policeman  gave 
them  back  to  Rogers,  and  then  the  owner  desired  him  to  go  and 
sell  them  to  Dolan,  I  think  that  Rogers  was  employed  as  an  agent 
of  the  owner  in  selling  them,  and,  that  consequently  Dolan  did  not 
feloniously  receive  stolen  goods. 
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Platt,  B. — ^I  am  of  the  same  opinion.     The  case  is,  that  the        Kko. 
stolen  goods  were  found  by  the  owner  in  the  pocket  of  the  thief.       dolax. 
They  were  restored  to  his  possession,  and  it  does  not  appear  to  me        — ■ 
very  material  whether  that  was  done  by  his  own  hands  or  by  the        i^^^, 
instrumentality  of  the  policeman.  Things  being  in  that  state,  it  seems  j^eehiMsutim 
to  have  come  into  their  heads  that  they  might  catch  the  receiver;  good*— Privity 
and  it  was  supposed  that  by  putting  the  stolen  property  back      of  owner. 
into  the  custody  of  Rogers,  they  could  place  all  parties  statu  quo 
they  were  when  the  property  was  found  in  the  pocket  of  Rogers ; 
but  I  agree  with  the  rest  of  the  court  that  the  act  of  Parliament 
does  not  apply  to  a  case  of  this  kind ;  for  if  it  did,  I  see  no  reason 
why  it  should  not  equally  apply  to  restored  goods  stolen  ten  years 
ago. 

Williams^  J. — The  reason  why  I  think  the  conviction  wrong 
is,  that  the  receipt,  to  come  within  the  statute,  must  be  a  receipt 
without  the  authority  of  the  owner.  Looking  at  the  mere  words 
of  the  indictment,  every  averment  is  proved  by  this  evidence ;  but 
then  the  question  is,  whether  such  a  receipt  was  proved  as  is  within 
the  statute,  viz.,  a  receipt  without  the  owner's  authority ;  and  here 
Rogers  was  employed  by  the  owner  to  sell  to  Dolan. 

Conviction  quashed,  (b) 

(6)  Beasley  applied  to  the  coort  to  direct  who  should  tax  the  costs  of  the  appeal  Thej 
are  allowed  aa  part  of  the  costs  of  the  proeecation  in  the  court  below ;  but  the  question  was 
whetljer  they  should  be  taxed  by  the  officer  of  the  Court  of  Appeal,  or  by  the  officer  of  the 
court  below.  The  latter  could  not  very  well  know  what  costs  ought  to  be  allowed  in  this 
court. 

Lord  Campbell,  C.  J. — We  have  no  taxing  officer  in  this  court,  and  no  jurisdiction  to  make 
any  order  about  costs. 
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COURT  OF  CRIMINAL  APPEAL. 

January  20,  1855. 

(Before  Lobd  Campbell,  C.  J.,  Coleridge  and  Cbesswell,  J  J. 
Platt,  B.,  and  Williams,  J.) 

Reg.  v.  Ferguson,  (a) 

Indictment  containing  a  count  for  felony^  and  a  count  for  a  misde^ 
meanor — Arrest  of  judgment. 

A  prisoner  was  arraigned  upon  an  indictment^  containing  one  count  for 
felony  atid  one  for  misdemeanor  ;  and^  having  pleaded  not  guiltyy  was 
duly  tried  and  convicted  of  felony : 

Heldy  that  the  misjoinder  was  no  objection  to  the  conviction. 

THIS  was  a  case  reserved  by  the  Recorder  of  Manchester.  It 
stated  that  the  prisoner  was  arraigned  upon  an  indictment  con- 
taining two  counts ;  the  first  for  assaulting  with  intent  to  rob ;  and 
the  second  for  a  common  assault  He  pleaded  not  guilty ;  and  the 
jury  were  sworn,  and  he  had  his  challenges  as  upon  an  indictment 
for  felony.  The  jury  found  him  guilty  of  the  felony ;  and  then  it 
was  objected  that  the  indictment  was  bad,  because  it  contained 
a  count  for  misdemeanor.  The  recorder  overruled  the  objection, 
but  reserved  the  question,  whether  the  conviction  could  be  sus- 
tained. 

The  case  was  not  argued  by  counsel 

Lord  Campbell,  C.J. — There  is  no  difficulty  about  this  case ; 
and  I  regret  that  it  should  have  been  reserved.  (His  Lordship 
stated  the  facts  as  above,  and  added):  It  is  the  same  thing  as  if 
the  prisoner  had  been  convicted  upon  an  indictment  containing  a 
single  count  charging  a  felony,  which  the  evidence  proved  him  to 
have  committed.  It  admits  of  no  reasoning ;  there  is  no  objection 
to  answer. 

Coleridge  and  Cresswell,  JJ.,  Platt,  B.,  and  Williams, 
J.,  concurred. 

Conviction  affirmed,  (b) 

(a)  Beported  by  A  Biitlbston,  Esq.,  Barrister-at-Law. 
(6)  R.  ▼.  Jonetf  2  Moo.  C.  C  94,  is  ezproBsly  in  point  ' 
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COURT  OF  CRIMINAL  APPEAL. 
Januari/  20,  1855. 

(Before  Jervis,  C.J.,  Aldebson,  B.,  Coleridgk,  J., 
Mabtin,  B.,  and  Cbowdeb,  J.) 

Reg.  v.  GiBB8.(a) 

Embezzlement — Relation  of  master  and  servant — Carrier— Bailee, 

A,y  a  carrier  residing  at  Somerton,  was  employed  only  in  carrying  gloves 
between  the  glove-sewers  there  and  the  manufacturers  at  Stoke,  The 
sewers  were  not  known  personally  to  the  manufacturers ;  hut  A,  took 
to  the  latter  the  name  of  any  woman  who  desired  to  be  employed,  and 
received  for  her  a  number  of  unsewed  gloves.  The  gloves^  when 
sewedf  were  brought  back  by  A,  in  separcUe  parcels,  having  the  name 
of  each  sewer  attached ;  and,  if  found  correct,  the  whole  amount  due 

for  the  sewing  was  paid  to  him  for  the  purpose  of  distribution  among 
the  sewers  ;  but  from  the  sum  to  be  delivered  to  each  he  deducted  his 
own  charge.     A,  having  received  several  sums  for  sewers*  work,  and 

fraudulently  appropriated  them,  was  convicted  of  embezzlement : 
Held,  that  upon  diese  facts,  ike  conviction  could  not  be  sustained,  as  the 
prisoner  was  a  mere  bailee,  and  not  a  servant  to  the  sewers  whose 
money  he  received,  within  the  meaning  of  the  statute  against  embezzle- 
ment, 

^pHE  following  case  was  reserved  by  Coleridge,  J. : — 
X  The  prisoner  was  tried  before  me  at  the  last  assizes  for  the 
county  of  Somerset,  and  convicted  on  an  indictment  for  embezzle- 
ment. The  first  count  chained  him,  as  servant  to  Jane  Dickinson, 
with  embezzling  2s.  1^.  On  the  second  no  evidence  was  offered. 
OnHhe  third  he  was  charged,  as  servant  to  Eliza  Gould,  with 
embezzling  3«. 

Jane  Dickinson  and  Eliza  Gould  were  two,  among  many  other 
makers-up  and  sewers  of  gloves,  residing  at  Somerton.  Messrs. 
Southcomb  and  Chard  were  glove  manufacturers  at  Stoke-under- 
Hamden.  The  prisoner  was  a  carrier  residing  at  Somerton,  and 
going  from  that  place  to  Stoke  and  back,  employed,  however,  only 
between  the  glove-sewers  and  manufacturers  m  carrying  the  gloves 
from  and  to  the  one  and  the  other.     The  manufacturers  at  Stoke 

(o)  Reported  by  A.  Bittlbstoii,  Esq.,  Barri8ter*«t-Law. 
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Hbo        know  nothing  of  the  individuals  at  Somerton  who  sew  and  make 
G1BB8.       ^P  *^^^^  gloves  for  them ;  but  the  prisoner  gives  the  name  of,  and 

takes  out  a  number  for,  any  woman  who  desires  to  be  employed, 

1855.        and  receives  a  certain  number  of  unsewed  gloves  from  the  manu- 

EmbeulemefU  f^^^^^'     ^^^  sewers  at  Somerton  each  having  her  number,  send 

—Befaiion  of  back  their  gloves,  when  sewed,  in  separate  parcels,  each  with  their 

muttr  and     names  pinned  to  the  parcel,  by  the  prisoner  to  the  factory.     He 

""'       delivers  the  parcels;   and  if  these  are  found  correct,  the  total 

amount  due  is  paid  to  him  in  one  sum,  and  fresh  parcels  of  unsewn 

gloves  are  delivered  to  him.     His  duty  then  is  to  deliver  to  each 

workwoman  her  money,  deducting  his  chaise,  and  her  fresh  work. 

The  manufacturers,  though  they  know  nothing  personally  of  the 

women  to  whom  the  gloves  are  sent,  except  by  the  numbers  given, 

assuming  their  existence,  look  to  them  for  the  work;  but  if  any 

work  be  missing,  and  the  woman  not  found,  they  look  to  the  carrier 

for  it. 

According  to  the  course  here  stated,  the  prisoner  had  taken  out 
numbers  for  Jane  Dickinson  and  Eliza  Gould,  on  June  7th ;  each 
of  them  had  given  him  a  parcel  of  sewed  gloves  to  be  taken  to  the 
manufacturers,  which  he  duly  delivered.  Jane  Dickinson's  work 
entitled  her  to  receive  2s.  \\d.j  Eliza  Gould's  entitled  her  to 
receive  3«. ;  and  these  sums,  with  several  others  in  one  sum,  were 
paid  to  the  prisoner  in  respect  of  such  work.  On  his  return  they 
applied  to  him  for  their  money  and  fresh  work ;  he  denied  the  re- 
ceipt of  any  money  for  them,  and  fraudulently  applied  the  sums  to 
his  own  use. 

These  facts  being  clearly  proved,  a  verdict  passed  for  the 
Crown,  and  I  sentenced  the  prisoner ;  but  I  request  the  opinion  of 
the  judges  whether  he  was  properly  convicted  of  the  crime  of 
embezzlement. 

The  case  was  not  argued  by  counsel,  but  stood  in  the  list  of  cases 
for  Michaelmas  Term ;  and  the  court  ( Jervis,  C.  J.,  Alderson,  B., 
Coleridge,  J.,  Martin,  B.,  and  Crowder,  J.)  took  time  to  consider 
its  judgment. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  court  (after 
stating  the  facts  as  above). — In  ordinary  parlance,  and  according 
to  the  common  acceptation  of  the  term,  it  is  impossible  to  de- 
scribe the  prisoner  as  a  servant  to  any  of  the  young  women.  The 
ordinary  relation  of  master  and  servant  cannot  be  said  to  subsist 
between  them ;  they  would  certainly  not  be  responsible  for  his 
negligence ;  and  unless  there  were  any  decided  cases  precisely  in 
point,  we  could  not  come  to  the  conclusion  that  he  was  a  servant 
to  them  within  the  meaning  of  the  statute  against  embezzle- 
ment. There  is  no  such  decision ;  and,  though  some  of  the  cases 
go  very  far  in  making  persons  liable,  as  servants,  to  punish- 
ment for  embezzlement,  none  go  so  far  as  this.  The  pri- 
soner was,  in  fact,  a  common  carrier  for  all  persons  who  chose  to 
employ  him  within  a  limited  district ;  and  that  is  the  case  of  all 
carriers,  who  are  only  bound  to  carry  the  description  of  goods,  and 
between  those  places,  of  and  between  which  they  have  publicly 
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professed  themselves  to  be  carriers^  as  is  laid  down  by  Lord  Holt        *«»• 
in  Lane  y.   Cotton^  12  Mod.  484,   and  also  in  Johnson  v.    The       Qnna. 

Midland  Railway  Company^  4  Exch.  372.    We  consider,  therefore, 

the  prisoner  in  this  case  to  have  been  a  mere  bailee,  and  the  non-        ^8^^* 
delivery  by  him  a  breach  of  trust  only.     The  principle  laid  down  EnAezdmm 
in  R,  V.  Hey  J  1  Den.  C.  C.  602,  is  applicable  here ;  the  circum-  — Relation  < 
stances  of  the  prisoner's   employment  as  a  drover  in  that  case 
having  been  held  to  raise  an  inference  that  he  was  not  a  servant. 
We  are  consequently  of  opinion  that  this  conviction  is  wrong. 

Conviction  reversed, 

(a)  R.  ▼.  Hey,  The  piaooer,  a  dro?er  by  trade,  was  employed  to  take  and  deliver  pipi  to  C. 
and  bring  back  snch  price  aa  G.  should  give  for  tbem.  He  had  money  given  to  him  for 
ezpenaes,  for  which  he  was  to  account ;  and  by  the  custom  of  the  trade  he  was  to  be  paid  so 
much  per  day  for  the  number  of  days  occupied.  By  the  usage  of  the  trade  also,  he  was  at 
liberty  to  drive  for  other  persons  at  the  same  time.  The  question  was  whether  he  received  the 
custody  of  the  pigs  as  a  servant  to  the  persons  who  employed  him,  or  as  a  bailee,  and  it  was 
held  upon  the  facts  stated  that  he  received  them  as  bdlee.  In  the  judgment  of  the  court, 
R,  V.  M^Nameet  1  Moo.C.  C.  368,  was  referred  to  as  the  case  most  doeely  resembling  the  one 
then  under  consideration ;  and  Parke,  B.,  delivering  that  judgment,  added :  '*  In  this  ease,  on 
the  one  hand,  the  circumstance  that  the  prisoner  was  paid  the  expenses  of  the  cattle,  and  also 
that  the  customary  mode  of  payment  of  his  remuneration  was  by  the  day,  tend  to  show  that  he 
was  a  men  servant;  on  the  other  hand,  the  fact  of  his  being  a  drover  by  trade,  and  also  of  bis 
having  the  liberty  to  drive  the  cattle  of  any  other  person,  by  the  general  usage  with  respect  to 
drovers,  raises  an  inference  that  he  was  not  a  servant.**  And  after  referring  to  R,  v.  Hughes^ 
1  Moo.  C.  G.  370,  where  the  question  was  whether  the  prisoner  was  either  a  servant  or  a  person 
employed  in  that  capacity,  his  lordship  proceeded :  '*This  is  not  exactly  the  same  question  ;  it 
is  whether  the  prisoner  had  the  custody  of  the  cattle  as  a  servant  to  the  prosecutor  at  the  time  of 
the  receipt  of  them;  and  we  think  he  could  not  be  so  considered  unless  in  driving  the  cattle  to 
the  market  he  was  bis  servant,  and  the  proeecutor  responsible  for  any  negligent  act  of  his  in  so 
driving  them.  This  subject  has  undeigone  much  discussion  of  late,  and  has  been  placed  on  its 
proper  footing  by  the  case  of  Quarmim  v.  Burnett,  0  M.  &  W.  499,  and  other  cases ;  coe  of 
which  is  that  of  a  general  drover,  who  was  held  in  MiUiffon  v.  Wedg9,  IS  Ad.  &  £.  737,  not  to  be 
a  servant,  so  as  to  make  the  owner  of  the  cattle  responsible  for  his  negligence.  After  the  full 
consideration  which  this  subject  has  undergone,  we  doubt  whether  the  case  of  R,  v.  M^Namee 
would  be  now  decided  in  the  same  way.  Upon  the  whole^  we  think  it  was  not  proved  in  this 
case  that  the  prisoner  was  a  mere  servant.'* 
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COURT  OF  CRIMINAL  APPEAL. 

February  3,  1855, 

(Before  Jervib,  C.J.,  Pabkb,  B.,  Maule,  J.,  Wightman,  J., 
Platt,  B.,  Williams,  J.,  and  Cbompton,  J.) 

Reg.  v.  Bubditt  and  OTHEB&(a) 

Practice — Right  of  one  prisoner  to  cross-examine  the  witnesses  catted  by 
another  prisoner  jovmy  indicted  toiih  him,  and  to  reply  upon  their 
evidence. 

Where  two  prisoners  are  jointly  indicted^  and  a  witness  called  by  one  of 
them  gives  evidence  criminatory  of  the  other^  the  latter  has  a  rights  by 
himself  or  his  counsely  to  cross-examine  that  witness  and  address  the 
jury  in  reply  upon  the  evidence  so  given* 

THE  following  case  was  reserved  by  the  Deputy  Chairman  of 
the  Northamptonshire  Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace  for  the  County 
of  Northampton,  held  on  the  29th  of  June,  1854,  Thomas  Luck, 
Charles  Burditt,  and  William  Cox,  were  indicted  and  tried  for 
stealing  wood  at  Overstone,  the  property  of  Lewis  Lloyd,  Esq. 
They  were  defended  by  separate  counseL 

At  the  close  of  the  case  for  the  prosecution,  the  court  decided 
that  there  was  no  case  to  go  to  the  jury  against  Cox,  and  he  was 
acquitted. 

Luck's  counsel  then  addressed  the  jury ;  and  afterwards  Burditt's 
counsel  addressed  the  jury  for  the  prisoners. 

Luck's  counsel  then  cidled  as  a  witness  on  behalf  of  Luck,  Cox, 
who  had  been  acquitted,  with  a  view  of  showing  that  Luck  was  an 
innocent  agent  in  taking  the  wood,  and  in  so  doing,  gave  evidence 
tending  to  criminate  Burditt* 

Buraitt's  counsel  now  claimed  the  right  to  cross-examine,  and 
reply  upon  Cox's  evidence ;  this  was  oppos^  by  the  counsel  for  Luck. 

But  the  court,  although  it  refused  permission  to  cross-examine 
and  address  the  jury,  offered  to  put  through  the  chairman  such 
questions  as  Burditt's  counsel  suggested. 

Luck  and  Burditt  were  both  convicted.  Being  doubtful  whether 
the  court  was  right  in  its  decision,  I  have  reserved  the  case  of 
Burditt  for  the  consideration  of  the  Court  of  Appeal. 

The  question  is  whether  the  court  was  ri^ht  in  refusing  Burditt's 
counsel  the  right  to  cross-examine  and  reply  on  Cox's  evidence  for 
the  defence.  Bail  was  taken  for  Burditt  s  appearance  at  the  next 
Epiphany  Sessions. 

(a)  Beported  bj  A  Bittlestoh,  Esq.,  Barrister-at-Law. 
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W.  H.  Roberts  for  the  prisoner  Burditt— This  conviction  was        Rsoi 
wrong;   the  court  ought  to  have  allowed  the  cross^xamination  ^    J-    ^^ 
and  reply  also.     At  Ck>mmon  Law  a  prisoner  has  a  clear  right  to     ^^^^^^^ 
cross-examine  every  witness  who  gives  evidence  against  him  ;  the        — 
capacity  to  be  examined  draws  with  it  the  liabiUty  to  be  cross-        ^^^ 
examined ;  and  as  to  the  right  of  reply,  the  Prisoners  Counsel  Act  o-on-eaumMo- 
entitles  the  prisoner's  counsel  to  address  the  jury  upon  all  the    Hon  hy  one 
evidence  adduced  against  his  client.      This  being  the  prisoner's  ,^^J*^^ 
right,  the  offer  made  by  the  chairman  to  put  questions  for  him  is    ^  another, 
certainly  ^y  no  means  an  equivalent.    The  case  of  iZ.  v.  Wotmls  and 
May  (6  Cox  C.  C.  224),  is  precisely  in  point.    There  two  oninibus 
drivers  were  indicted  for  manslaughter ;  they  were  defended  by 
separate  counsel ;  the  case  for  the  prosecution  concluded,  Ballantine 
(for  Woods),  addressed  the  jury,  but  called  no  witnesses ;  Parry 
then  addressed  the  jury  for  May,  and  called  witnesses  who  threw 
the  blame  on  the  prisoner  Woods.     Ballantine  then  claimed  the 
right  of  cross-examining,  and  afterwards  of  addressing  the  jury 
again.  Mb.  Commissioner  Gubnet,  after  consulting  Mr.  Justice 
Cresswell  and  Mr.  Justice  Williams,  said  : — *^  Both  the  learned 
judges  think  as  I  do,  that  Mr.  Ballantine  should  not  only  be  allowed 
to  cross-examine  Mr.  Parry's  witnesses^  but  to  address  the  jury." 
In  the  case  of  Beale  v.  Mouls  and  others^  1  Car.  &  K.  1^  a  pomt 
arose  somewhat  analogous.     At  the  close  of  the  plaintiff's  case,  the 
counsel  for  one  of  the  defendants  addressed  the  jury,  and  stated 
his  intention  to  call  a  witness,  with  the  view  of  showing  that  an- 
other person,  who  had  been  made  a  co-defendant  in  consequence 
of  a  plea  in  abatement,  was  liable  to  the  plidntiff 's  demand.     There- 
upon the  counsel  for  that  co-defendant  applied  for  permission  to 
address  the  jury  after  that  evidence  had  been  given ;  and  although 
that  application  was  opposed.  Lord  Denman  said : — "  I  think  it 
is  reasonable,  and  must  be  allowed." 

Markhaniy  in  support  of  the  conviction. — It  is  not  disputed  that 
there  is  at  Common  Law  a  right  to  cross-examine  the  witnesses 
called  by  the  adverse  party ;  but  the  cross-examination  of  Cox,  in 
this  particular  case  was  not  a  matter  ex  debito  jtistitia ;  it  was 
withm  the  discretion  of  the  presiding  judge  to  allow  it  or  not.  If 
it  be  a  matter  of  favour,  the  court  must  K>ok  to  see  whether  any 
injustice  has  been  done ;  and  having  reference  to  the  object  of 
cross-examination,  it  is  dear  that  no  injustice  has  been  done. 
In  2  Phillips  &  Arnold,  on  Evidence  (10th  edition),  p.  458,  it  is 
laid  down,  that  '^the  office  of  cross-examination  is  to  search  and  to 
sift,  to  correct  and  supply  omissions;"  and  there  is  no  reason  to 
suppose  that  that  office  would  not  be  fulfilled  by  the  cross- 
examination  which  did  in  &ct  take  place :  at  all  events,  it  lies  upon 
the  counsel  for  Burditt  to  show  that  the  effect  of  putting  questions 
suggested  through  the  judge,  was  necessarily  or  probaUy  prejudi- 
cial to  the  prisoner  Burditt  Otherwise,  the  mode  of  conducting 
an  examination,  civil  or  criminal,  is  a  matter  in  the  discretion  of 
the  judge,  where  there  is  no  positive  rule  of  law  to  the  contrary: 
(2  Taylor  on  Evidence,  928.)     The  case  of  Woods  v.  May  is  not 
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^^'       the  authoritative  decision  of  a  judge,  and  amounts  to  no  more  than 

BuRDiTT  AND  ^^^^  ^^at  the  court  had  a  discretion  either  to  allow  or  disallow  the 

OTHERS,      course  suggested ;  and  in  the  particular  case  thought  that  it  ^^  should 

"^^        be  allowed" — not  that  it  was  a  matter  of  rights  and  *^must  be 

.*       allowed."     The  same  observation  applies  to  the  other  case  cited  of 

Cnm-eaxumna-  Beale  V.  Mouls  and  others, 

twn  by  one        Maule,  J. — Luck  was  allowcd  to  Call  Cox  as  his  witness ;  and 

^S/U^^leM  ^^y  b^^  ^0^  Burdett  as  much  right  to  examine  Cox  as  Luck  had  7 

by  another.         Marhham. — He  had  of  course  a  right  to  examine  him  as  his  own 

witness ;    but  not  to  cross-examine  him  as  a  witness  called  by  an 

adverse  party. 

Maule^  J . — He  had  at  all  events  a  right  to  put  questions  to  him ; 
and  I  do  not  know  that  it  matters  much  whether  it  is  called 
examination  or  cross-examination. 

Marhham. — The  right  of  addressing  the  jury  in  reply  is  limited 
and  defined  by  stat.  6  &  7  Will.  4,  c.  114,  s.  1,  which  enacts  that, 
**  from  and  after  the  1st  day  of  October,  all  persons  tried  for  felo- 
nies shall  be  admitted  after  the  case  for  the  prosecution  to  make 
full  answer  and  defence  thereto  by  counsel  learned  in  the  law." 

The  word  thereto  must  necessarily  refer  to  the  case  for  the  pro- 
secution. Now,  on  this  occasion,  the  case  for  the  prosecution  was 
concluded ;  and  the  prisoner's  counsel  had  replied  "  thereto/'  before 
Burditt's  a^lication  was  made. 

Pabke,  Jd. — The  evidence  of  Cox  criminating  Burditt  became, 
BO  far,  evidence  for  the  prosecution,  and  part  of  the  case  to  which 
he  had  a  right  to  reply. 

Marhham. — In  the  case  of  Rex  v.  Krochl,  Gibson^  and  Koechy 
which  is  dted  in  2  Spark  N.P.C.  343  ;  after  the  case  for  the  prose- 
cution had  concluded,  evidence  was  elicited  by  cros^-examining  a 
witness  called  on  behalf  of  one  defendant  which  had  the  effect  of 
criminating  another  co-defendant ;  yet  it  does  not  appear  that  the 
counsel  for  the  defendant  so  affected  made  any  attempt  to  cross^ 
examine  the  witness. 

Jervis,  C.  J. — In  this  case  the  prisoner  should  certainly  have 
been  allowed  to  cross-examine  and  reply^  because  the  witness  called 
by  Burditt  gave  evidence  to  criminate  him,  and  that  evidence 
became  tacked,  as  it  were,  to  the  case  for  the  prosecution.  We 
must  not,  however,  be  understood  as  dedding  that  when  one 
prisoner  calls  a  witness  who  does  not  criminate  his  fellow-prisoner, 
the  latter  would,  in  that  case,  have  a  right  to  cross-examine  and 
reply.  He  might  examine  him  as  his  own  witness,  but  then  he 
would  have  no  right  to  reply. 

Pabke,  B.  concurred. 

Maule,  J. — ^I  also  concur  in  the  decision  of  this  case ;  but,  at 
the  present  moment,  I  do  not  see  my  way  so  clearly  upon  the 
latter  point  adverted  to  by  the  Lord  Chief  Justice,  as  to  be 
prepar^  to  express  my  concurrence  in  that. 

WiGHTMAN,  J.,  Platt,  B.,  Williams  and  Crompton,  JJ., 
concurred. 

Conviction  quashed. 
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OXFORD  CIRCUIT. 

Staffordshire   Spring  Assizes^  1854. 

^  Stafford,  March  14. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Mann,  (a) 

Ufdauful  apprehension — Power  of  railway  servants  to  compel  persons  to 
proceed  on  railway  after  non-pirodtiction  of  ticket  and  non-payment  of 
fare — Demand  of  fare  ^ 

Qiuere^  whether,  after  the  refusal  of  a  passenger  to  produce  his  ticket  or 
.  pay  his  fare,  on  alightitig  from  a  railway  carriage^  he  can  be  compelled 
to  proceed  by  train  to  the  pri$icipal  station  on  the  Une,  to  be  there  dealt 
with  by  the  authorities  of  the  company  f  Whether  such  a  power  exists 
or  not,  it  is  clear  that  the  fare  for  such  subsequent  involuntary  journey 
cannot  be  legally  demanded, 

THE  prisoner  was  charged  in  the  first  count  of  the  indictment 
with  assaulting  John  Smith,  with  intent  to  prevent  his 
lawful  apprehension;  in  the  second  count,  with  an  assault  with 
intent  to  do  srievous  bodily  harm ;  and  in  the  third  count,  with 
intent  to  disaUe. 

It  appeared  that  the  prisoner  got  into  an  empty  third-class  car- 
riage, attached  to  a  first  and  second-class  train  proceeding  from 
Manchester  to  Stoke-upon-Trent.  On  reaching  North-road 
station,  he  got  out  on  the  wrong  side,  and  was  accosted  by  the 
guard,   who  asked   him   for   his  ticket.      The   prisoner  replied, 

"  Ticket  be  d d ;  I  have  no  ticket ;"  and  said  he  had  intended 

to  get  out  at  the  station  for  Crewe  junction.  No  other  demand 
was  made  on  the  prisoner ;  but  the  guard  ordered  him  to  get  into 
a  second-class  carriage,  and  locked  the  doors.  The  train  then  pro- 
ceeded to  Stoke,  a  distance  of  several  miles.  The  prisoner,  on 
getting  'out,  was  asked  for  his  ticket ;  and  on  his  not  producing 
it,  the  second-class  fare  from  Manchester  to  Stoke  was  de- 
manded. It  not  being  paid,-  the  policeman  at  the  station  collared 
the  prisoner,  who  gave  him  a  blow  and  got  away.  He  was  pur- 
sued and  retaken,  when  the  prisoner  pulled  out  his  knife  and  cut 
the  policeman  on  the  back  of  his  hand. 

The  reason  alleged  for  bringing  the  prisoner  on  to  Stoke  was  that 
it  was  the  head-quarters  of  the  railway  authorities,  and  there  was 
no  mode  of  dealing  with  the  prisoner  at  North-road  station. 

Wightman,  J.,  to  the  jury. — The  prisoner  gets  into  the  train 

(a)  Reported  by  J  E.  Davis,  Esq.,  Barrister-at-L«w. 
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^^^'       at  Manchester ;  he  gets  out  at  North-road  station,  and  his  ticket 
Mann.      ^^  demanded^  and  not  produced.      On  the  contrary,  the  prisoner 

says  he  has  not  got  it.     The  guard,  instead  of  then  taking  him  on 

^^^'        the  specific  charge  of  going  so  far  without  his  ticket,  which  perhaps 
Unlawful     ^^  might  have  done,  takes  him  in  a  second-class  carriage  to  Stoke, 
apprehension  Several  miles  out  of  the  way.     A  ticket  from  Manchester  to  Stoke 
^n^bom/^  IS  there  demanded,  and  afterwards  the  full  fare.    It  seems  to  me 
it^!^g,      that  this  is  clearly  beyond  the  law,  and  that  the  railway  authorities 
had  no  right  to  demand  the  fare  from  North-road  to  Stoke.  « I  do 
not  give  any  opinion  as  to  the  right  to  convey  a  person  revising  to 
produce  his  ticket  at  one  station  on  to  another,  on  the  charge 
of  not  paving  his  fare  for  that  specific  part  of  the  journey  which  the 
prisoner  had  voluntarily  and  fraudulently  performed ;  but  whatever 
might  have  been  the  situation  of  the  parties,  if,  on  demand  and 
refusal  of  the  ticket  or  fare  at  North-road,  the  charge  was  there 
made,  and  he  had  been  conveyed  to  Stoke  for  the  purpose  of  deal- 
ing with  it,  here  the  arrest  being  for  non-payment  ot  the  fare  to 
Stoke,  the  apprehension  was  illegal,  and  the  prisoner  had  a  right 
to  resist  it.     The  only  question  is  whether  he  did  more  than  was 
reasonably  necessary  to  effect  his  release  from  arrest.     He  does 
not  appear  to  have  had  any  other  intent  when  he  did  the  act 
charged,  than  to  get  away. 

Verdict^  guilty,  on  the  ground  that  some  excess  of  violence 
was  used  by  the  prisoner  ;  and  he  was  thereupon  sentenced 
to  a  short  term  of  imprisonment 
Scotland,  for  the  prosecution. 
Kenealeify  for  the  prisoner. 
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OXFORD  CIRCUIT. 

Staffordshiee  Spring  Assizes,  1854. 

Stafford^  March  16. 

(Before  Mr.  Justice  Wightman.) 

Reg.  V,  Doody.  (a) 

Suicide — Misdemeanor, 

An  attempt  to  commit  suicide  is  a  misdemeanor  at  Common  Law,  The 
question  for  the  jury  w,  whether  the  prisoner  had  a  mind  capable  of 
contempUuifig  the  act  charged^  and  whether  he  did,  in  fact,  intend  to 
lahe  away  his  life.  The  mere  fact  of  drunhenness  in  this^  as  in  other 
casesy  is  no  excuse  for  the  crime  ;  but  it  is  a  material  fact  for  the  jury 
to  consider,  before  coming  to  the  conclusion  that  the  prisoner  really 
intended  to  destroy  his  life. 

'^pHE  prisoner  was  indicted  for  unlawfully  attempting  to  commit 
A    suicide  at  Wolverhampton,  on  the  5th  of  March,  1854. 

It  appeared  that  the  prisoner  was  at  the  George  Inn,  Wolver- 
hampton, on  the  night  of  the  5th  March,  and  about  ten  o'clock 
went  to  the  water-closet.  He  was  soon  afterwards  found  there, 
suspended  to  a  beam  by  a  scarf  tied  round  his  neck.  He  was  cut 
down  and  animation  restored.  On  being  taken  into  custody  and 
charged  with  the  offence,  he  stated  that  he  had  led  a  bad  course  of 
life,  and  had  no  money  or  friends.  He  now  said  in  his  defence 
that  he  had  been  drinking  for  nine  days  before,  and  did  not  know 
what  he  was  doing.  There  was  some  evidence  to  show  that, 
although  he  was  partially  intoxicated,  he  was  quite  capable  of 
taking  care  of  himself. 

Wightman,  J.,  told  the  jury  that  the  offence  charged  consti- 
tuted, beyond  all  doubt,  a  misdemeanor  at  Common  Law.  The 
question  for  them  to  consider  was  whether  the  prisoner  had  a  mind 
capable  of  contemplating  the  act  charged,  and  whether  he  did,  in 
fact,  intend  to  take  away  his  life.  The  prisoner  alleged  in  his 
defence  that  he  was  drunk  at  the  time,  which  must  be  taken  to 
mean  that  he  had  no  deliberate  intention  to  destroy  his  life ;  for 
the  mere  fact  of  drunkenness  in  this,  as  in  other  cases,  is  not  of 
itself  an  excuse  for  the  crime,  but  it  is  a  material  fact  in  order  to 
arrive  at  the  conclusion  whether  or  no  the  prisoner  really  intended 
to  destroy  his  life. 

Verdict  guilty.     Sentence  three  months^  imprisonment, 

P,  M'Mahon,  for  the  prosecution. 

The  prisoner  was  not  defended  by  counsel 

(a)  Reported  bj  J.  E.  Davis,  Esq.,  Barrister-at-Law. 
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OXFORD  CIRCUIT. 

Berkshibe  Summer  Assizes,  1854. 
Abingdoriy  July  11. 

(Before  Mr.  Justice  Crompton.) 

Reg.  v.  Eimbrey.  (a) 

Arson—''  House*"— StahUe  7  TFUL  4  ^  1  Vict  c.  89,  s.  3. 

In  order  to  constitute  the  offence  of  setting  fire  to  a  *'  house^  within  the 
meaning  of  the  statute  7  Will.  4  4*  1  Vtct.  c.  89,  the  building  must  be 
shown  to  be  a  dwelling-house. 

Where  B.  the  tenant  of  a  cottage  during  the  continuance  of  the  demise^ 
left  ity  and  removed  his  furniture  for  the  purpose  of  the  landlord  doing 
some  repairs  in  the  cottagCj  and  in  that  interval  the  cottage  was  set 
fire  to : 

Heldj  that  it  could  not  be  described  as  the  house  of  the  landlord,  but 

Semble,  that  it  might  be  described  either  as  the  house,  or ''  dwelling-house" 
ofB.  the  tenant. 

THE  first  count  of  the  indictment  charged  the  prisoner,  William 
Eimbrey,  with  feloniously,  unlawfully  and  maliciously  setting 
fire  to  a  certain  dwelling-house  of  John  Whitehome,  at  the  parish 
of  Drayton,  on  the  15th  day  of  June,  1854,  with  intent  to  injure 
him,  against  the  form  of  the  statute.  In  a  second  count  the  build- 
ing was  described  as  the  "  house'*  of  John  Whitehome.  In  a  third 
count  it  was  described  as  the  dwelling-house  of  George  Ball. 

It  appeared  that  the  house  in  question  was  a  cottage  in  which 
George  Ball  had  resided  down  to  the  10th  of  June,  as  tenant 
to  Mr.  John  Whitehome,  who  stated  that  he  received  the  rent 
quarterly.  It  was  sometimes  deducted  from  the  wages  of  Ball, 
who  was  employed  as  a  labourer  by  Mr.  Whitehome.  In  order 
that  some  necessary  repairs  might  be  done  to  the  cottage  by  the 
landlord.  Ball  left  it  on  the  10th  of  June,  and  removed  his  furniture, 
and  had  not  returned  at  the  time  of  the  trial,  the  repairs  not 
having  been  completed.  Mr.  Whitehome  stated  that  he  held  Bull 
responsible  for  the  rent  during  this  period.  The  fire  took  place  on 
the  15th  of  June,  and  at  that  time  the  doors  were  unlocked,  and 
the  roof  partly  removed. 

At  the  close  of  the  case  for  the  prosecution : 

Carington^  for  the  prisoner,  objected  that  he  could  not  be  con- 
victed on  this  indictment.  It  was  clear  that  the  first  count  was 
not  supported  by  the  evidence.     The  house  could  not  be  considered 

(a)  Beported  by  J.  £.  Davis,  Esq.,  Barristcr-at-Law 


CRIMINAL  LAW  CASES.  465 

as  the  dwelling-house  of  John  Whitehorne,  as  he  had  never  resided        ^*^- 
in  it  at  all.   With  respect  to  the  second  count,  it  was  not  sufficient     kimbret. 

to  prove  that  the  house  was  a  house  merely,  but  it  must  be  shown        

to  be  a  dwelling-house.  Though  the  third  section  of  the  statute  ^^* 
7  Will.  4  &  1  Vict.  c.  89  (ft)  contains  the  words  *^  any  house,"  j^raom, 
yet  these  words  jnust  be  taken  to  mean  not  any  house  simply,  but 
any  dweliing-house,  and  the  same  construction  must  be  put  upon 
these  words  as  on  the  word  dwelling-housef  in  the  statute  consti- 
tuting the  offence  of  burglary.  A  building  constructed  as  a  dwelling- 
house,  but  which  had  not  been  completed  or  inhabited,  has  been 
held  not  to  be  a  house  within  the  meaning  of  a  former  statute,  not 
being  a  house  in  respect  of  which  burglary  could  be  committed. 
Elksmore  v.  St  Briavelh,  8  B.  &  C.  461.  Moreover  this  could 
not  in  any  construction  of  the  statute  be  considered  as  the  house 
of  John  Whitehorne,  because  it  was  let  to  a  tenant,  and  the  land- 
lord had  only  a  reversionary  interest  in  it.  With  regard  to  the 
third  count,  it  could  not  be  considered  as  the  dwelling-house  of 
George  Ball  at  the  time  of  the  fire.  He  was  not  residing  in  it,  nor 
was  he  in  possession  of  it  The  statute  clearly  contemplated  that 
the  house  should  be  in  the  actual  possession  of  some  person. 

After  hearing  Skinner  for  the  prosecution, 

Crompton,  J.,  expressed  his  opinion  that  neither  the  first  or 
second  counts  were  proved,  the  house  having  been  demised  to  Ball. 
With  regard  to  the  other  question,  he  was  of  opinion  that  a 
"  bouse"  within  the  statute  meant  a  **  dwelling-house,"  but  in  this 
case  he  thought  the  evidence  proved  it  to  be  the  dwelling-house  of 
George  Ball,  and  therefore  the  third  count  was  supported.  He 
should  direct  the  second  count  to  be  amended  by  substituting  the 
name  of  Ball  for  Whitehorne,  and  in  the  event  of  a  conviction 
would  reserve  the  points  whether  there  was  any  evidence  to 
support  the  second  count  as  amended,  or  the  third  count. 

Carrington  then  addressed  the  jury  on  the  other  facts  of  the 
case. 

Crompton,  J.,  in  summing  up  directed  the  jury,  if  they 
thought  the  other  facts  brought  the  charge  home  to  the  prisoner, 
to  further  consider  whether  the  house  was  the  house  of  George 
Ball,  and  whether  at  the  time  of  the  fire  his  absence  was  merely 
temporary,  he  having  at  the  time  he  left,  an  intention  to  return. 

The  jury  acquitted  the  prisoner. 

(6)  *^  Whoever  shall  unlawfully  and  malicioiuly  set  fire  to  way  church  or  chapel,  or  to  any 
ehapel  for  the  religions  worship  of  persona  disaentinf?  from  the  united  Chureh  of  England  and 
Ireland^  or  shall  nnlawfullj  and  malieiouslj  set  fire  to  any  house,  stable,  coach- honse,  out- 
bonse,  warehouse,  office,  shop,  mill,  malt-honse,  hop-oast,  barn  or  granary,  or  to  any  building 
•r  erection  nsed  in  carrying  on  any  Irade  or  manufacture,  or  any  Imtnch  thereof,  whether  the 
nme  or  any  of  them  respectively  shall  then  be  in  the  possession  of  the  efibnder,  or  in  the 
possession  of  any  other  penon,  with  intent  thereby  to  injure  or  defraud  any  person,  shall  be 
guilty  of  felony,"  &o. 
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OXFORD  CIRCUIT. 

Abingdon^  July  11^  1854. 

(Before  Mb.  Justice  Crompton.) 

Reg.  v.  OMANT.(a) 

Evidence— Deposition— Stat  11  ^  12  Vict,  c,  42,  s.  17— Illness- 
Pregnancy. 

Hie  deposition  of  a  mtness  who  is  so  far  advanced  in  pregnancy  as  to 
make  her  unfit  to  travel  to  the  assize  town,  cannot  he  read  in  evidence 
under  the  11  ^  12  Victc.  42,  5. 17,  which  makes  the  deposition  admis- 
sible if  it  be  proved  that  the  person  whose  deposition  shall  have  been 
taken,  '*  is  so  ill  as  not  to  be  able  to  travel/* 

THE  prisoner  was  indicted  for  bigamy.  A  woman  named 
Anne  Hazle  was  examined  before  the  magistrates,  and  proved 
the  first  marriage  of  the  prisoner,  and  it  was  now  sought  to  read 
her  deposition  on  that  occasion  as  evidence  under  the  statute  1 1  & 
12  Vict.  c.  42,  8.  17.  (J)  For  this  purpose  Mr.  Thomas  Burton, 
a  sui^eon,  was  called.  He  stated  that  he  had  been  requested  to 
see  Ajine  Hazle  for  the  purpose  of  ascertaining  her  fitness  to  travel 
to  the  assizes,  and  had  accordingly  visited  her  on  Saturday  the  8th 
and  Sunday  the  9th  of  July,  and  found  her  very  far  advanced  in 
pregnancy  and  only  about  a  month  from  the  time  for  her  delivery, 
and  not  in  a  fit  state  to  come  to  Abingdon.  There  was  no  illness  or 
anything  the  matter  independently  of  her  pregnancy,  but  that 
rendered  it  unsafe  for  her  to  travel. 

Hunts  for  the  prisoner,  objected  to  the  reception  of  the  deposition. 

Crompton,  J. — I  cannot  receive  the  deposition  as  evidence.  The 
deponent  is  not  ill,  and  I  have  already  held,  whether  rightly  or 
wrongly,  that  mere  apprehension  of  ill  consequences  is  not  suffi- 
cient I  am  not  very  positive  on  the  point,  because  I  believe  a 
difierent  opinion  has  been  entertained,  but  I  shall  adhere  to  my 

(a)  Reported  bj  J.  E.  Datib,  Esq.,  Barrister-at-Law. 

(6)  The  statute,  after  directing  the  mode  of  taking  the  deposition  of  witnesses  before  justices, 
enacts  Tsect.  17)  **  that  if  upon  the  trial  of  the  perBon  so  accused  as  first  aforesaid,  it  shall  be 
proved  bj  the  oath  or  affirmation  of  any  Gredibl«  witness,  that  any  person  wlioee  deposition 
shall  have  been  taken  as  aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be 
proved  that  snch  deposition  was  taken  in  the  presence  of  the  person  so  accnsed,  and  that  he  or 
his  counsel  or  attorney  had  a  full  opportunity  of  cross-ezamining  the  witness ;  then,  if  such 
deposition  purport  to  be  signed  by  the  justice  by  or  before  whom  the  same  purports  to  have 
been  taken,  it  shall  be  lawful  to  read  such  deposition  as  evidence  in  such  prottecution,  without 
further  proof  thereof,  unless  it  shall  be  proved  that  such  deposition  was  not  in  fact  si^ed  by 
the  justice  purporting  to  sign  the  same."* 


OXFORD  CIRCUIT. 

Hebefobdshibe  Summeb  As8izes^  1853. 

Herefordy  July  29. 

(Before  Mb.  Justice  Colebidqe.) 

Req.  v.  JoNES.(a) 

Fahe  pretenee$ — Existing  fact — Question  of  bon&Jide  intent  to  perform 

agreement. 

Although  to  constitute  the  statutable  offknee  of  obtaining  nwney  by 
means  of  false  preteTiceSy  the  pretence  must  be  false  at  the  time  ; 

Semble,  it  need  not  necessarily  be  of  some  alleged  existing  fact  capable  of 
being  disproved  by  positive  testimony y  but  may  depend  on  the  bonSi  fide 
intention  and  willingness  of  the  defendant  at  the  time  of  entering  into 
a  contract  to  perform  it^  or  to  do  some  act  at  a  future  period, 

THE  prisoner  was  indicted  for  obtaining  money  bj  false  pre- 
tences. 
The  first  count  allied  that  John  Jones^  the  defendant,  unkwfiillj, 
knowingly  and  designedly  did  falsely  pretend  to  one  David 
Absolom  Owen,  that  he  the  said  John  Jones,  had  a  letter  of  recom- 
mendation from  a  Rev.  Mr.  Greenfield  of  Kidderminster,  and  that 
he  the  said  John  Jones,  had  engaged  to  make  complete  for  one 
Mrs.  Price  and  her  niece  nine  new  teeth  for  the  sum  of  seven 
pounds,  and  that  she,  the  said  Mrs.  Price,  refused  to  advance  any 
money  to  him  until  the  teeth  were  completed,  and  that  he  wanted 
thirty  shillings  to  enable  him  to  complete  the  said  teeth ;  by  means 
of  which  said  false  pretences  the  said  John  Jones  did  then  and 

(a)  Reported  hj  J.  E.  DAvra,  Esq.,  Barrister-at-Law. 
2i2 
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former  opinion,  as  evidence  of  this  kind  ought  not  to  be  admitted  »«»• 

lightly.  V, 

As  the  case  for  the  prosecution  could  not  be  made  out  indepen-  ^f^^- 

dently  of  this  testimony,  the  prisoner  was  acquitted.  1854. 

J.  J.  mmams  for  the  prosecution.               ''"'^'  '^'"^""^-  ^^ 
Hunt  for  the  prisoner. 
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^^^'        there  unlawfully  obtain  from  the  said  David  Absolom  Owen  thirty 

Jokes.       shillings  of  the  moneys  of  the  said  David  Absolom  Owen,  with 

—         intent  then  and  there  to  cheat  and  defraud  him  of  the  same; 

^^-        whereas  in  truth  and  in  fact,  he  the  said  John  Jones  at  the  time  of 

FaUe  pretences,  making  such  false  pretences  had  not  a  letter  of  recommendation 

from  a  Reverend  Mr.  Greenfield  of  Kidderminster,  and  he  the  said 

John  Jones  had  not  agreed  to  make  complete  for  one  Mrs,  Price 

and  her  niece  nine  teeth  for  the  sum  of  seven  pounds,  and  the  said 

Mrs.  Price  had  not  refused  to  advance  any  money  to  him  until  the 

said  nine  teeth  or  any  teeth  were  completed,  and  he  did  not  want 

thirty  shillings  or  any  other  sum  to  enable  him  to  complete  the 

said  teeth  or  any  teeth  for  the  said  Mrs.  Price ;  to  the  great 

damage,  &c. 

The  second  count  was  for  falsely  pretending  to  one  James 
Bridgwater  that  he  the  said  John  Jones  was  a  dentist,  and  that  he 
intended  and  was  willing  to  make  a  gold  palate  for  the  said  James 
Bridgwater  for  the  sum  of  two  pounds,  if  he  the  said  John  Jones 
then  and  there,  before  making  the  said  gold  palate,  should  receive 
from  the  said  James  Bridgwater  the  sum  of  thirteen  shillings  in 
cash  down,  and  a  certain  false  palate  of  the  said  James  Bridgwater, 
to  be  valued  or  allowed  for  at  the  sum  of  seven  shillings ;  by  means 
of  which  said  false  pretences  the  said  John  Jones  did  then  and 
there  unlawfully  obtain  thirteen  shillings  in  silver  of  the  moneys  of 
the  said  James  Bridgwater,  and  the  said  false  palate  of  the  value 
of  seven  shillings  of  the  property  of  the  said  James  Bridgwater, 
with  intent  to  cheat  and  defraud  him  of  the  same.  The  count  then 
negatived  that  the  defendant  intended  or  was  willing  to  make  the 
gold  palate. 

The  third  count  was  for  falsely  obtaining  thirty  shillings  irom 
Elizabeth  Price  and  her  niece,  that  he  the  said  John  Jones  was 
willing  and  intended  to  make  nine  new  teeth  for  her  at  the  price  of 
five  shillings  for  each  tooth,  on  receiving,  before  making  the  said 
teeth,  part  of  the  said  sum  in  cash  down. 

A  fourth  count  was  for  obtaining  certain  false  teeth  from  Mary 
Hamlin,  falsely  pretending  to  her  that  he  the  said  John  Jones  **  was 
willing  to  repair  certain  false  teeth  of  the  said  Mary  Hamlin,  and 
intended  to  have  the  same  repaired  for  her  in  a  day  or  two.^ 

It  appeared  that  the  defendant  came  to  the  town  of  Bromyard, 
and  on  the  29th  of  June  called  on  Mr.  Owen,  a  dissenting  minister, 
and  stated  that  he  was  a  dentist  in  search  of  employment.     He 

S reduced  a  letter  of  recommendation,  purporting  to  be  written  by 
Ir.  Greenfield,  a  dissenting  minister  at  Kidderminster.  Mr.  Owen 
gave  him  a  letter  to  a  Mrs.  Price,  and  on  the  1st  of  July  the 
defendant  called  on  Mr.  Owen,  and  stated  that  Mrs.  Price  had 
given  him  a  job  of  seven  pounds,  but  that  he  could  not  accomplish 
It  without  some  money  to  buy  gold,  and  Mrs.  Price  would  not 
advance  a  single  farthing  until  the  job  was  done;  and  he  therefore 
asked  Mr.  Owen  to  lend  him  thirty  shillings.  Mr.  Owen,  not 
having  change,  advanced  him  two  pounds.  The  defendant  said  he 
was  to  complete  the  job  on  the  following  Saturday.     Mr.  Owen 
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met  him  on  that  day,  when  the  defendant  said  his  wife  had  gone  to        Kk^* 
Worcester  for  the  gold.     Mrs.  Price  subsequently  communicated       jj^'jsa. 

with  Mr.  Owen,  and  the  latter,  in  consequence,  saw  the  defendant,        ' 

and  charged  him  with  having  told  a  falsehood    in  saying  that  he        1853. 
had  not  received  any  money  from  Mrs.  Price.     He  still  persisted    j^^^^^j^,^ 
that  he  had  not  had  any  from  her.     Mrs.  Price  now  stated  that  in        coitk 
consequence  of  Mr.  Owen's  letter  she  had  agreed  with  the  defen- 
dant on  the  10th  to  make  nine  teeth,  at  5s.  each,  six  for  herself^ 
and  three  for  a  niece.     He  asked  for  money  on  account,  stating 
that  was  his  general  practice,  but  mentioned  no  sum.     Mrs.  Price 
advanced  him  thirty  shillings.   He  agreed  to  come  on  the  foUowmg 
Saturday  at  noon  to  fix  the  teeth,  but  did  not.     The  witness  met 
him  the  same  evening,  when  the  defendant  made  an  excuse  that  he 
had  to  change  his  lodgings,  and  promised  to  come  on  the  following 
Monday  morning,  but  he  did  not  do  so,  and  he  was  not  seen  again 
at  Bromyard. 

James  Bridgwater  stated  that  the  defendant  called  on  him,  on 
the  30th  of  June,  and  subsequently  agreed  to  make  him  a  new 
palate  for  2/.,  IL,  of  which  was  to  be  paid  down.  The  witness  gave 
him  ISs.  in  cash,  and  the  old  palate,  for  which  the  defendant  agreed 
to  allow  7s,  The  remaining  IL  was  to  be  paid  in  a  month  after 
the  palate  was  made.  The  defendant  did  not  make  it;  and  made 
an  excuse  that  he  had  sent  his  wife  to  Worcester  for  gold,  and 
she  had  made  a  mistake,  and  he  must  go  himself. 

The  defendant  was  taken  into  custody  on  the  25th  of  July  at 
a  lodging-house  at  Leominster,  twelve  miles  from  Bromyard.  He 
left  his  lodgings  at  the  latter  town  that  morning,  telling  his  land- 
lady he  was  going  out  fishing. 

The  fourth  count  was  abandoned,  the  evidence  failing  to  esta- 
blish legal  offence. 

Coleridge,  J.,  in  summing  up,  told  the  iury  that,  in  order  to 
constitute  the  offence  charged,  the  alleged  false  statement  must  be 
false  at  the  time  it  was  made.  There  were  two  cases. — The  first 
had  reference  to  Mrs.  Price,  but  involved  the  obtaining  money 
from  Mr.  Owen.  If  the  jury  believed  the  witnesses,  it  was  clearly 
established  that  the  defendant  made  a  false  assertion  as  to  not 
having  received  any  money  from  Mrs.  Price.  The  second  case  of 
James  Bridgwater  was  more  doubtful.  The  defendant,  appearing 
to  be  a  dentist,  agreed  to  make  a  palate  for  2/.,  receiving  135.  of 
it  in  cash,  and  the  old  palate  in  lieu  of  7^.  If  that  had  been  a  bond 
fide  agreement,  although  not  performed,  the  defendant  could  not 
be  indicted  for  the  breach  of  it.  But  the  supposition  put  forward 
on  the  part  of  the  prosecution  is,  that  the  defendant  never  intended 
to  make  the  new  palate  at  all.  That  was  a  question  for  the  jury 
to  determine,  but  the  case  was  certainly  more  doubtful  than  the 
fir^. 

The  jury  returned  a  general  verdict  of  guilty. 

W.  H.  Cooke  and  P.  M'Mahon  for  the  prosecution. 
The  defendant  was  not  defended  by  counsel. 
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OXFORD  CmcUIT. 

Gloucestebbhire  Summeb  Assizes^  1853. 
Gloucester^  August  4. 
(Before  Me.  Justice  Ceompton.) 
Beg.  v.  Vails,  (a) 

Personation  of  voter — Evidence — Production  of  foriL 

On  an  indictment  for  fraudulently  personating  a  voter  at  an  election  of 
a  member  of  Parliament  for  a  city  being  a  county  of  itself  the  writ 
to  the  sheriff'  must  be  produced  in  order  to  prove  that  the  eUetioH 
was  duly  made. 

JAMES  VAILE,  the  younger,  was  indicted  for  fraudulently 
personating  a  voter  at  an  election  of  a  member  of  Parliament 
for  the  City  of  Gloucester^  held  on  the  5th  of  January,  1853. 

The  indictment  was  in  the  following  form : — 
CITY  of  GLOUCESTER  and  County  1  The   lurors   for    our 
of  the  same  City>  to  wit  )      Lady    the    Queen 

upon  their  oath  present,  that  heretofore,  to  wit,  on  the  twenty- 
ninth  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  a  certain  writ  of  our  said  Lady  the  now 
Queen,  issued  out  of  Her  Court  of  Chancery  at  Westminster,  in 
the  County  of  Middlesex,  directed  to  the  then  sheriff  of  the  City  of 
Gloucester  aforesaid,  reciting  that  Bear* Admiral  Maurice  Frederick 
Fitzhardinge  Berkley  had  been  lately  chosen  one  of  the  citizens 
for  the  said  city  for  the  then  Parliament  of  our  said  Lady  the 
Queen,  summoned  to  be  holden  at  the  City  of  Westminster,  the 
twentieth  day  of  August,  in  the  year  aforesaid,  and  from  thence,  by 
several  writs  of  our  said  Lady  the  Queen,  prorogued  to  and  until 
the  fourth  day  of  November  then  last  passed  and  there  then 
holden ;  and  that  the  said  Maurice  Frederick  Fitzhardinge  Berkley, 
being  so  chosen  one  of  the  citizens  for  the  said  city  as  aforesaid, 
had  since  accepted  the  office  of  one  of  the  Commissioners  for 
executing  the  office  of  Lord  High  Admiral  of  Great  Britain  and 
Ireland,  by  means  whereof  the  subjects  of  our  said  Lady  the 
Queen  of  the  said  city  were  deprived  of  her  citizen  to  treat  for  the 
benefit  of  the  same  city  in  Her  Parliament ;  our  said  Lady  the 
Queen  being  unwilling  that  the  commonalty  of  her  kingdom  in  the 

(a)  Reported  bj  J.  £.  Davu,  Esq.,  Barruter-at-Law. 
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said  Parliament  assembled  to  treat  of  business  concerning  our  said        Rbo. 
Lady  the  Queen,  the  state  and  defence  of  her  kingdom  and  the  ^• 

churchy  from  the  aforesaid  cause  should  be  diminish^  or  lessened  ^^^ 
whereby  those  afiairs  might  not  have  a  due  end,  commanded  the  then  i85d. 
sheriff  of  the  said  city,  that  in  the  place  of  the  said  Maurice  Frederick  -; — 
Pitzhardinge  Berkley,  one  other  fit  and  discreet  citizen  of  the  ^"''^icg. 
aforesaid  city,  proclamation  being  first  made  of  the  premises  and  of 
the  day  and  place  freely  and  indifferently  by  those  who  should  be 
present  at  the  proclamation,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided,  the  then  sheriff  should  cause  to  be 
elected,  and  the  name  of  such  citizen  to  be  inserted  in  certain 
indentures  to  be  thereupon  made  between  the  then  sheriff  and 
them  who  should  be  present  at  such  election,  whether  at  the  said 
election  he  should  be  present  or  absent,  and  to  cause  him  to  come 
to  the  said  Parliament,  so  that  the  same  citizen  so  to  be  choeefi 
might  have  full  power  and  sufficient  authority  for  himself  and  the 
commonaltY  of  the  aforesaid  city,  to  do  and  consent  to  those  things 
which,  in  the  Parliament  aforesaid,  by  the  common  council  of  the 
realm  of  our  said  Lady  the  Queen  (by  the  blessing  of  God),  should 
happen  to  be  ordained  upon  the  aforesaid  affairs^  our  said  Lady  the 
Queen  willing  nevertheless^  that  neither  the  then  sheriff  nor  any 
other  sheriff  of  the  said  kingdom  in  anywise  should  be  elected  in  the 
election  so  made  distinctly  and  openly  under  the  seal  of  our  said 
Lady  the  Queen,  and  the  seals  of  them  who  should  be  present  at 
such  election,  should  certify  to  our  said  Lady  the  Queen  in  her 
Chancery^  fc^hwith  remitting  to  our  said  Lady  the  Queen  her 
part  of  the  aforesaid  indentures  annexed  to  the  said  writ,  together 
with  the  said  writ,  which  said  writ  afterwarils,  to  wit^  on  the 
day  and  year  first  aforesaid,  at  the  said  city  of  Gloucester,  was 
delivered  to  one  Joseph  Carter,  Esquire,  then  sheriff  of  the  said 
city  of  Gloucester,  to  be  executed  in  due  form  of  law. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  proclamation  having  been  duly  made  by  the  said 
sheriff,  by  virtue  and  in  pursuance  of  the  said  writ,  of  the  pre- 
mises and  of  the  day  and  place  as  therein  commanded,  to  wit,  the 
fourth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eiffht  hundred  and  fifty-three,  and  at  the  Shire  Hall,  in  the  city  of 
Gloucester  aforesaid,  the  electors  of  citizens  to  serve  in  Parliament 
for  the  said  city,  being  in  that  behalf  duly  forewarned,  afterwards, 
to  wit,  on  the  said  fourth  day  of  January,  in  the  year  last  aforesaid, 
in  full  county  at  a  special  Uounty  Court  then  holden  at  the  said 
Shire  Hall,  in  the  said  city  of  Gloucester,  and  in  and  for  the  said 
city  and  county  of  the  said  dty,  were  duly  assembled  to  elect  a 
citizen  of  the  said  city  to  serve  in  the  said  Parliament,  according  to 
the  exigency  of  the  writ  aforesaid,  and  during  that  assembly  to 
that  intention,  and  before  such  citizen,  by  virtue  of  the  writ  afore- 
said or  otherwise,  was  elected,  to  wit,  on  the  day  and  year  last 
aforesaid,  James  Vaile,  the  younger,  then  and  there  appeared  as  a 
voter  at  the  time  of  polling  at  the  said  election,  and  then  and  there 
tendered  his  vote  as  such  voter,  and  did  then  and  there  unlawfully 
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^^'^'        and  knowingly  personate  and  falsely  assume  to  vote  in  the  name 
Vailk.      ^^  ^  certain  other  person,  that  is  to  say,  one  James  Yaile,  who  then 

was  James  Vaile  the  elder,  and  which  last  mentioned  James  Vaile 

^^-  then  appeared,  and  was  on  the  register  of  voters  which  was 
Evidence.  ^^^"  ^^^  there  in  force  for  the  said  city  ;  and  the  said  James  Vaile, 
the  younger,  then  and  there  as  and  in  the  name  of  James  Vaile,  did 
give  his  vote  for  the  said  Maurice  Frederick  Fitzhardinge  Berkley, 
who  was  then  a  candidate  at  the  said  election ;  whereas  in  truth 
and  in  fact^  the  said  James  Vaile,  the  younger,  was  not  the  person 
whose  name  so  appeared  and  was  on  the  register  of  voters  as 
aforesaid  as  James  Vaile,  as  he  the  said  James  Vaile,  the  younger, 
at  the  time  of  his  so  personating  and  assuming  to  vote,  and  voting 
in  the  name  of  James  Vaile  as  aforesaid,  well  knew ;  and  whereas 
in  truth  and  in  fact  the  said  James  Vaile,  the  younger,  was  not 
named,  nor  did  he  in  any  way  appear  on  the  register  of  voters  as 
aforesaid,  as  he  the  said  James  Ytule,  the  younger,  at  the  time  of 
his  so  per^nating  and  assuming  to  vote^  and  voting  in  the  name  of 
James  Vaile  as  aforesaid,  well  knew.  And  whereas  in  truth  and 
in  fact  the  said  James  Vaile,  the  younger,  had  then  and  there  no 
right  whatever  to  give  his  vote  at  the  said  election,  as  he  the  said 
James  Vaile,  the  younger,  at  the  time  of  his  so  personating  and 
assuming  to  vote,  and  voting  in  the  name  of  James  Vaile,  as  afore- 
said, well  knew  ;  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

.  Second  Count.  —And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  heretofore,  to  wit,  on  the  fourth  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fitty-three,  at  the  election  aforesaid,  for  the  city  aforesaid,  the 
said  James  Vaile,  the  younger,  then  and  there  appeared  as  a  voter 
at  the  time  of  polling  at  the  said  election,  and  then  and  there  ten- 
dered his  vote  as  such  voter ;  and  that  Albert  Pleydell  Carter,  then 
and  there  duly  appointed  deputy  returning  officer  by  and  for  the 
said  Joseph  Carter,  Esquire  (which  said  Joseph  Carter  was  then 
and  there  the  returning  ofScer  at  the  said  election  for  the  said 
city),  did  then  and  there  at  the  time  of  the  said  James  Vaile  the 
younger,  so  tendering  his  vote  (the  said  Albert  Pleydell  Carter  so 
appointed  deputy  for  such  returning  officer  as  aforesaid,  having 
competent  power  and  authority  so  to  do),  put  to  the  said  James 
Vaile,  the  younger  (he  the  said  Albert  Pleydell  Carter  being 
thereunto  then  and  there  required  on  behalf  of  Henry  Thomas 
Hope,  Esquire,  who  was  then  and  there  a  candidate  at  the  said 
election),  the  following  question,  that  is  to  say,  **  Are  you  the  same 
person  whose  name  appears  as  James  Vaile  on  the  register  of 
voters  now  in  force  for  the  city  of  Gloucester  ?"  (meaning  the  said 
city  of  Gloucester),  to  which  question  the  said  James  Vaile,  the 
younger,  then  and  there  unlawfully  and  wilfully  did  falsely  answer 
'^  Yes."  Whereas  in  truth  and  in  fact,  the  said  James  Vaile  the 
younger,  was  not  the  same  person  whose  name  then,  at  the  time  of 
the  said  question  and  answer,  appeared  as  James  Vaile  on  the 
register  of  voters  then  in  force  for  the  said  city  of  Gloucester,  as 
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he  the  said  James  Yaile,  the  yonDger,  at  the  time  of  his  so  '^*^* 
answering  as  aforesaid,  weU  knew ;  against  the  form  of  the  statute  y^^ 
in  such  case  made  and  provided.  

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  afore-  ^^^' 
said,  do  further  present  that  heretofore,  to  wit,  on  the  fourth  day  of  Emdenoe, 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-three,  at  a  certain  election  of  a  member  to  serve  in  Parlia- 
ment for  the  city  of  Gloucester,  the  said  James  Vaile,  the  younger, 
did  unlawiiilly  and  knowinglv  personate  and  falsely  assume  to  vote 
in  the  name  of  a  certain  other  person,  that  is  to  say,  one  James 
Yaile,  who  then  was  James  Yaile  the  elder,  and  the  name  of  which 
last-mentioned  James  Yaile  then  and  there  appeared  on  the 
register  of  voters  then  in  force  for  the  said  city ;  against  the  form 
of  the  statute  in  that  case  made  and  provided. 

Fourth  Count --And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  heretofore,  to  wit,  on  the  day  and  year 
last  aforesaid  at  the  election  last  aforesaid,  the  said  James  Vaile, 
the  younger,  then  and  there  appeared  as  a  voter  at  the  time  of 
polling  at  the  said  election,  and  then  and  there  tendered  his  vote 
as  such  voter,  and  that  the  said  Albert  Pleydell  Carter,  then  and 
there  duly  appointed  deputy  returning  officer,  by  and  for  the  said 
Joseph  Carter,  Esquire  (which  said  Joseph  Carter  was  then  and 
there  the  returning  officer  at  the  said  election  for  the  said  city), 
did  then  and  there  at  the  time  of  the  said  James  Yaile,  the 
younger,  so  tendering  his  vote  (the  said  Albert  Pleydell  Carter, 
so  appointed  deputy  for  the  returning  officer  as  aforesaid,  having 
competent  power  and  authority  so  to  do),  put  to  the  said  James 
Yaile,  the  younger  (he  the  said  Albert  Pleydell  Carter,  being 
thereunto  then  and  there  required  on  behalf  of  Henry  Thomas 
Hope,  Esquire,  who  was  then  and  there  a  candidate  at  the  said 
election),  the  following  question,  that  is  to  say,  '*  Are  you  the 
same  person  whose  name  appears  as  James  Yaile  on  the  register 
of  voters  now  in  force  for  the  city  of  Gloucester  ?"  (meaning  the 
said  city  of  Gloucester),  to  which  question  the  said  James  Vaile, 
the  younger,  then  and  there  unlawfully  and  wilfully  did  falsely 
answer,  ^^Yes,"  whereas  in  truth  and  in  fact  the  said  James 
Yaile,  the  younger,  was  not  the  same  person  whose  name  then  at 
the  time  of  the  said  question  and  answer  appeared  as  James  Yaile 
on  the  register  of  voters  then  in  force  for  the  said  city  of  Gloucester, 
as  he  the  said  James  Yaile,  the  younger,  at  the  time  of  his  so 
answering  as  aforesaid,  well  knew ;  against  the  form  of  the  statute 
in  such  case  made  and  provided/' 

Skinner^  for  the  prosecution,  opened  the  case  to  the  jury. — 
On  the  5th  January  of  the  present  year  there  was  an  election 
for  a  member  of  Parliament  for  this  city;  a  person  bearing  the 
same  name  as  the  prisoner,  and  who  was  duly  entitled  as  a 
freeman  to  vote,  reconied  his  vote  on  that  occasion.  In  the  course 
of  the  day  the  prisoner,  accompanied  by  a  number  of  voters,  came 
to  record  his  vote.  He  was  challenged  in  the  usual  way  by  the 
IK)lling  clerk,  and  told  he  had  no  vote ;  he,  however,  still  [persisted 
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^■^*        in  giving  his  vote^  and  the  usual  question  in  such  cases  was  put  to 
Vailb.       ^^^  ^  ^  whether  he  was  the  same  person  whose  name  was  on  the 

*       register,  and  he  replied  in  the  affirmative^  and  his  vote  was  recorded,  I 

^W8.  and  the  offence  completed. 
£0^106.  ^^'  Joseph  Carter  was  then  called. — He  proved  that  he  was 
sheriff  of  the  city  of  Gloucester,  and  had  held  that  office  in  January 
last.  On  the  5th  of  that  month  he  remembered  holding  an  election 
for  a  member  to  serve  in  Parliament  as  representative  of  the  city. 
Powellj  J.  X  for  the  defendant,  objected  that  as  the  indictment 
alleged  that  the  election  had  been  dulv  held,  the  only  legal  evidence 
of  the  fact  was  the  writ  to  the  sheriff 

Crompton,  J. — You  must  produce  it,  or  an  examined  copy. 
Skinner  said  he  was  unable  to  do  so ;  but  submitted  that  as  the 
sheriff  was  acting  in  the  discharge  of  his  duty,  the  production  of 
the  writ  was  not  necessary.     It  must  be  assumed  that  the  election 
was  legally  held. 

Cbompton,  J.  ultimately  decided  that  the  case  could  not  go  on 
wiUiout  it. 

77ie  defendant  was  accordingly  acquitted* 
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itelan)r. 

DUBLIN  COMMISSION  COUET,  GREEN  STREET. 

December  7,  1852. 

(Before  Ceampton,  J.,  and  Greene^  B.) 

Reg.  v.  Michael  Btbke.  (a) 

Uttering  counterfeit  coin — <'  ResembUng  or  intended  to  resemble*'-^ 
2  ffVi.  4,  c.  34,  s.  7. 

On  an  indictment  under  the  2  WtU.  4^  c.  34,  s.  7,  for  uttering^  jrc,  apiece 
of  false  and  counterfeit  coin^  apparently  intended  to  resemble  and  pass 
for  a  piece  of  the  Queen* s  good  and  legal  current  coin^  it  is  a  question 
for  the  jury  whether  the  coin  produced  supports  the  indictment^  and 
if  they  should  be  of  opinion  that  the  coin  was  not  intended  by  the 
maker  to  pass  as  a  good  coin^  they  should  acquit, 

THE  prisoner  was  indicted  for  uttering  and  putting  off  a 
counterfeit  coin,  knowing  it  to  be  false.  The  second  count 
charged  him  with  havings  at  the  same  time,  in  his  possession  two 
other  pieces  of  false  coin. 

From  the  evidence  for  the  prosecution,  It  appeared  that  on  the 
9th  of  November  preceding  the  prisoner  went  into  the  shop  of  a 
Mrs.  Tobin,  at  Kathfamam,  on  the  road  to  Roundwood,  for  the 
purpose  of  getting  some  refreshment.  That  being  told  by  the 
shopbov  at  the  lower  counter  of  the  shop  that  he  had  to  pay  Sd,^ 
the  prisoner  asked  for  change,  and  handed  the  boy  the  coin  in 
question.  The  shopboj  handed  the  coin  to  his  mistress,  who  went 
and  weighed  it  The  prisoner  remained  in  the  lower  part  of  the  shop 
the  entire  time.  After  weighing  it,  Mrs.  Tobin  came  down  to  the 
place  where  Byrne  was  and  asked  him  what  he  called  it.  He 
said  he  did  not  know  what  to  call  it ;  but  that  he  had  got  it  at  the 
fair  of  Roundwood  on  that  day,  with  10^.  in  silver,  as  change  for  a 
pound  note.  The  constable  who  arrested  him  shortly  after  on  the 
same  day,  found  23«.  6^.  in  good  silver  on  his  person;  and  hearing 
something  drop  on  the  flags  while  searching  him,  picked  it  up, 
and  found  wrapped  in  a  piece  of  paper  two  similar  coins  to  that 
which  he  had  tendered.    (The  coin  being  produced,) 

J.  A.  Currarij  for  the  prisoner,  objectea  to  proceeding  with  the 
trial,  as  the  coin  produced  did  not  support  the  indictment.  The 
coin  was,  in  reality,  a  Prince  of  Wales  s  medal,  and,  though  on  one 

(a)  Bepoited  by  P.  J.  M*Kidiha,  Eaq.,  Baimtep«t-Law. 
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Reg.        Bide  it  bore  some  resemblance  to  a  good  half-sovereign,  having  Her 

^^^  Majesty's  head  and  the  usual  inscription,  on  the  obverse  was  the 

Btrnb!'     plume  of  the  Prince  of  W^es,  with  this  inscription,  "Prince  of 

Wales's  model  half-sovereign."    The  prisoner  is  indicted  under  the 

]^-  2  Will.  4,  c.  34,  8.  7,  which  enacts,  «  That  if  any  person  shall  tender, 
Uttering  hate  ^^^^  ^^  put  off  any  false  or  counterfeit  coin  resemhling,  or  apparently 
coin.  intended  to  resemble  or  pass  for  any  of  the  King^s  current  gold  or 
silver  coin^  knowing  the  same  to  be  false  or  counterfeit,  every  such 
offender  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor^* 
§-c.  In  IL  y.  Harris  (\  Leach,  165),  the  prisoners  were  taken  in 
the  act  of  coining  shillings,  which  were,  however,  in  an  incomplete 
state,  it  being  requisite  that  they  should  be  immersed  in  aqua- 
fortis before  they  were  finished,  and  the  judges  then  held  that  the 
offence  was  not  completed. 

Smyly,  Q.C. — It  need  not  be  a  close  resemblance,  and  under 
any  circumstances  this  must  be  a  question  for  the  jury. 

Per  .Curiam. — It  is  plain  that  it  is  a  question  for  the  jury,  as  to 
whether  or  not  this  resembles  or  was  intended  to  resemble  the 
current  coin  of  the  realm. 

Crampton,  J.,  in  charging  the  jury,  after  stating  the  indict- 
ment :  The  first  question  is,  whether  or  not  the  coin  produced,  if 
I  may  call  it  by  a  name  to  which  it  is  not  entitled,  is  a  counterfeit 
coin  resembling  or  intended  to  resemble  the  half-sovereign,  the 
current  coin  of  the  realm  ?     If  so,  secondly,  whether  or  not  the 

S prisoner  knew  it  to  be  counterfeit  ?    You  will  take  this  counter- 
eit  and  examine  it,  and  if  you  consider  that  it  was  merely  intended 
as  a  medal,  a  card-marker,  or  a  plaything,  you  must  acquit  the 

Erisoner.  If,  however,  you  think  it  was  intended  to  resemble  a 
alf-sovereign,  you  will  then  consider  the  second  question  which 
I  have  put  to  you.  Now,  this  base  met^  coin  which  is  produced 
has,  on  one  side,  the  representation  of  Her  Majesty,  as  usual  on 
half-sovereigns,  with  the  words,  Victoria  Queen  of  Great  Britain 
and  Ireland,  &c.  So  far,  I  think,  it  would  correspond  with  a  base 
coin  intended  to  represent  the  good  coin  of  the  realm,  as  it  is  not 
necessary  that  the  counterfeit  should  be  an  exact  resemblance  of 
that  which  it  is  intended  to  represent.  The  law  is,  as  laid  down 
by  Hale :  *•  If  there  be  a  lawful  coin  of  this  kingdom,  and  A.  doth 
counterfeit  it  in  a  considerable  measure,  but  yet  with  some  small 
variation  in  the  inscription,  effigies,  or  arms,  to  the  intent  thereby 
to  evade  the  statute,  yet  this  is  counterfeiting  of  the  king's  money, 
and  that  doth  unquestionably  appear  if  he  vent  it  as  true.'* 

On  this  side,  therefore,  it  comes  within  the  definition  of  a 
counterfeit  coin.  The  obverse,  however,  gives  the  arms  of  the 
Prince  of  Wales,  and  bears  this  inscription,  "  The  Prince  of  Wales's 
model  half-sovereign."  Now,  every  one  knows  the  Prince  of 
Wales  has  no  coin,  and  there  is  here  then  a  very  considerable 
variation  from  the  current  good  half-sovereign.  The  true  test, 
however,  is,  was  this  base  metal  coin  (or  however  I  should  call  it) 
intended  by  the  maker  to  pass  as  a  counterfeit  coin,  or  was  it 
merely  designed  for  a  plaything,  a  card-marker,  &c.  ? 
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A  juror  here  remarked  that  he  had  in  his  possession  several        ^B>a. 
similar  coins  or  medals^  and  that  he  had  seen  such  passed  about  as     Miotael 
mere  playthings.  Btrmb. 

Cbampton,  J. — You  are  perfectly  correct  in  mentioning  this.        

Now,  I  will  point  out  your  duty  more  clearly  to  you  in  this  case       ]fff' 
by  an  illustration.     We  have  all  seen  bank  notes  purporting  to  be   uttering  base 
drawn  on  the  Bank  of  Elegance,  &c. ,  One  of  these  notes  could  not        *^*^ 
be  the  subject  of  an  indictment  such  as  the  present.     The  passing 
of  it,  as  a  genuine  bank  note,  would  be  a  fraud  and  punishable ; 
but  not  under  an  indictment  similar  to  the  present.  (His  Lordship 
then  proceeded  to  comment  on  the  evidence  as  to  the  guilty  know- 
ledge of  the  prisoner,  and  having  concluded  his  charge,  in  answer 
to  the  question  of  a  juror,  said).    If  you  believe  that  it  was  not 
intended  by  the  maker  to  pass  as  a  coin  resembling  the  current 
coin  of  the  realm,  you  should  acquit. 

Verdict,  Not  guilty. 

Honourable  J,  Plunhet^  Q.C.,  and  Smylyy  Q.C.,  for  Crown. 

J.  A.  Curran,  for  the  prisoner. 


ixtlaxOi. 

HOME  CIRCUIT. 

Spring  Assizes. — Mullingab.  ^ 

March  3,  1854. 

(Before  Monahan,  C.  J.) 

Reg.  v.  Hugh  Lunny.  {a) 

JSvidenee^-^'S^s  gestae — Murder — Statement  of  deceased. 

Statements  made  by  the  deceased  to  the  first  person  who  comes  up  after 
lu  has  been  wounded^  are  admissible  as  part  of  the  res  gests. 

The  deceased  had  died  from  the  effects  of  a  wound  on  his  head,  inJUcted 
by  a  stich,  A  girl  in  the  neighbourhood  had  heard  a  cry,  and  coming 
out  had  found  the  deceased  standing  with  his  cap  in  his  hand,  and 
apparently  weak  and  injured.  The  deceased  did  not  survive  more 
than  a  few  hours. 

Held,  t^te  statement  made  by  the  deceased  to  the  witness  immediately  on 
her  coming  up,  complaining  of  the  injury,  was  admissible  in  evidence, 
being  part  of  the  res  gestee. 

IN  this  case  the  prisoner  was  indicted  for  the  wilful  murder  of 
Thomas  Cooney,  on  the  I5th  of  June,  1852. 

(a)  Reported  by  P.  J.  M'Rknha,  Esq.,  Barriflter-at-Law. 
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^^  Prom  the  evidence  for  the  Crown  it  appeared  that  on  the  day 

HuaHLuaBT.  in  question  the  prisoner  was   the  last  man  who  was  seen  in 

company  with  the  deceased^  who  was  in  the  habit  of  taking  money 

]^'  from  a  Dranch  establishment  of  his  master's  at  Oldcastle  to  Kock- 
Evidenee.  brook.  The  prisoner  had  been  on  a  visit  with  his  brother  at 
Oldcastle  previously^  and  had  generally  announced  his  intention  of 
returning  to  Endand  on  the  day  before  the  murder,  but  did  not  in 
fact  do  so.  That  on  the  day  in  question  he  had  been  seen 
loungbg  about  the  road  by  which  Cooney  was  to  pass,  that  he  was 
last  seen  in  company  with  Cooney  a  short  distance  from  the  place 
in  which  the  murder  was  committed.  That  the  prisoner  on  the 
evening  of  that  day  was  found  crossing  the  country  by  a  by-path 
entirely  out  of  the  direction  in  which  he  said  he  was  going,  to 
Castle-PoUard. 

Elizabeth  Faman  examined. — I  recollect  the  evenine  in  ques^ 
tion.  I  was  in  my  own  house  at  Ballymanus.  I  heard  a  shout 
which  attracted  my  attention.  Our  house  is  up  from  the  road- 
way. When  I  went  out  I  saw  deceased,  he  was  standing  on  the 
road  at  our  gate,  he  had  a  stick  in  one  hand,  and  his  cap  in  the 
other.  He  seemed  very  weak  and  injured.  I  brought  him  into  the 
house,  and  after  a  short  time  a  car  was  got,  and  he  was  taken  to 
Mr*  Booker's.  (The  witness  was  here  asked  if  deceased  said 
anything.) 

Osborne  (for  the  prisoner)  objected  that  it  could  only  be  as 
a  dying  declaration  that  what  the  prisoner  said  to  the  witness 
could  be  evidence,  and  they  had  not  shown  that  at  this  time  the 
deceased  knew  he  was  dying. 

To  the  Court — The  moment  I  came  up  to  him  he  spoke  to  me. 

His  Lordship  ruled  that  what  the  deceased  then  said  was  evi- 
dence as  part  of  the  res  gestm. 

Examination  continued. — I  asked  him  what  was  the  matter 
with  him.  He  said  he  was  robbed  by  the  man  who  walked  with 
him  from  the  cross-roads. 

The  prisoner  wcls  convicted. 

Counsel  for  the  Crown,  Benmch,  Q.  C,  Battersbj/y  Q.  C,  and 
Griffith, 
rot  the  prisoner,  R.  Osborne. 
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HOME  CIKCUIT. 

Spbing  Assizes.— Mullingab. 

March  4,  1854. 

(Before  Monahan,  C.  J.) 

Reg.  v.  M'Debmott.  (a) 

Evidence — Murder — Statements  before  magistrate — Duties  of  magistrates 
—12  4-  13  rict.  c.  69,  s.  18  (Irish)— II  ^  12  Vict.  c.  42,  s.  18 
(English.) 

It  is  the  duty  of  the  magistrate  to  take  down  in  writing  statements  made 
before  him  by  a  prisoner^  and  even  though  it  should  be  shown  affirma- 
tively that  the  statements  were  not  reduced  to  writing,  evidence  cannot 
be  given  of  what  was  said  by  the  prisoner  on  the  occasion, 

Semble,  the  admission  of  such  evidence  might  defeat  the  intention  of  the 
12  ^  13  VicL  c.  69,  s.  18  (Irish),  and  U  i^  12  Vict.  c.  42,  s.  18 
(English),  to  compel  magistrates  to  reduce  to  writing  the  statements  of 
accused  parties,  and  hence  the  only  evidence  that  can  be  given  of  what 
was  stated  by  the  prisoner  to  the  magistrate  is  the  deposition  directed 
to  be  taken  by  the  above  acts, 

IN  this  case  the  prisoner  was  indicted  for  the  wilful  murder  of 
Thomas  Kelly. 
From  the  evidence,  chiefly  of  an  approver,  it  appeared  that  the 
prisoner  had,  on  the  night  in  question,  gone  with  several  men  for 
the  purpose  of  beating  the  deceased.  From  the  injuries  which  he 
receivea  the  deceased  died  almost  immediately  after  he  had  been 
beaten.  At  the  time  of  the  transaction  the  authorities  were  able 
to  get  no  evidence  as  to  the  parties  by  whom  the  offence  was  com- 
mitted. Several  persons  who  were  suspected  were  brought  before 
the  magistrates  and  examined  at  the  time,  amongst  others  the 
prisoner.  The  Crown  proposed  to  give  in  evidence  what  was 
then  stated  before  the  magistrates,  after  it  was  proved  that  the 

Srisoner  had  been  duly  cautioned.  The  magistrate  stated  that  he 
id  not  recollect  anything  about  what  took  place,  on  account  of  the 
lapse  of  time  and  the  number  of  persons  brought  before  him.  The 
constable,  however,  who  had  taken  the  prisoner  before  the  magis- 
trate at  the  time,  swore  that  the  prisoner  was  duly  cautioned ;  that 
the  magistrate  did  not  take  down  in  writing  the  prisoner's  state- 
ment. He  was  able  to  give  an  account  of  what  the  prisoner  said. 
Montgomery  (with  whom  L,  Fox)y  for  the  prisoner,  contended 

(a)  Beported  by  P.  J.  M^Kbnna,  Esq.,  Barrister-at-Law. 
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^^■^"        that  this  could  not  be  evidence,  as  it  would  defeat  the  intention  of 
M'DKRMorr.  ^^^  Legislature,  which  clearly  was  to  prevent  parol  evidence  being 

—        given  of  statements  made  before  a  magistrate  by  parties.     Tbi; 

^  words  of  the  act  (12  &  13  Vict.  c.  69,  s.  18)  are,  that  "  after  the 
Evidenw—  examination  of  all  the  witnesses  on  the  part  of  the  prosecution  as 
Can/estion.  aforesaid  shall  have  been  completed,  the  justice  of  the  peace,  or 
one  of  the  justices  by  or  before  whom  such  examination  snail  have 
been  so  completed  as  aforesaid,  shall,  without  requiring  an  attend- 
ance of  the  witnesses,  read  or  cause  to  be  read  to  the  accused  the 
depositions  taken  against  him,  and  shall  say  to  him  these  words  or 
words  to  the  like  effect — *  Having  heard  the  evidence,  do  you 
wish  to  say  anything  in  answer  to  the  charge?  You  are  not 
obliged  to  say  anything  unless  vou  desire  to  do  so,  but  whatever 
you  say  will  be  taken  down  in  writing,  and  may  be  given  in 
evidence  against  you  upon  vour  trial ;'  and  whatever  the  prisoner 
shall  then  say  in  answer  thereto  shall  be  taken  down  in  writing 
and  read  over  to  him,  and  shall  be  signed  by  the  said  justice  or 
justices,  and  kept  with  the  depositions  of  the  witnesses,  and  shall 
be  transmitted  with  them  as  hereinafter  mentioned ;  and  afterwards 
upon  the  trial  of  the  said  accused  person  the  same  may,  if  neces- 
sary, be  given  in  evidence  against  him,  without  further  proof 
thereof  (if  the  same  purport  to  oe  signed  by  the  justice  or  justices 
by  or  before  whom  the  same  purports  to  have  been  taken),  unless 
it  shall  be  proved  that  the  justice  or  justices  purporting  to  sign  the 
same,  did  not  in  fact  sign  the  same.  If  it  is  held  that  the  state- 
ments made  before  the  magistrate  may  be  given  in  evidence,  then 
the  intention  of  the  Legislature  will  be  utterly  defeated  by  the 
magistrate's  neglecting  or  declining  to  do  his  duty. 

Bertoick,  Q.C.  (with  him  Battersby,  Q.C.,  and  Griffith.)— T\iQ 
last  part  of  the  section  leaves  the  law  on  this  subject  as  it  was, 
*^  provided  nevertheless  that  nothing  herein  enacted  or  contained 
shall  prevent  the  prosecutor  in  any  case  from  giving  in  evidence 
any  admission  or  confession  or  other  statement  of  the  person 
accused  or  charged,  made  at  any  time  which  by  law  would  be 
admissible  as  evidence  against  such  person."  This  leaves  the  law 
on  the  subject  as  it  was ;  and  therefore,  as  we  are  not  here  attempt- 
ing to  give  secondary  evidence  of  a  statement  reduced  to  writing, 
we  are  entitled  to  its  admission.  There  is  no  doubt  that  previous 
to  this  act  we  might  give  parol  evidence  of  what  the  accused 
stated  to  the  magistrate,  if  we  had  shown  that  it  had  not  been  re- 
duced to  writing. 

MoNAHAN,  C.  J. — Then  the  magistrate  is  to  be  at  liberty  to 
take  it  down  or  not,  as  he  pleases.  I  think  it  was  to  prevent  this  that 
the  act  was  passed.  If  the  statement  were  made  to  the  policeman 
while  goin^  to  the  justices,  and  the  prisoner  was  duly  cautioned,  I 
would  admit  it     I  cannot  admit  this  evidence. 

Without  hearing  counsel  for  the  prisoners,  the  jury  returned  a 
verdict  of 

Not  gvHty. 

[The  English  and  Irish  Acts  are  nerhaiwi  th«  same,  with  Uw  addition  of  the  words  between 
brackets  in  the  Irish  Act.— Rkportkr.] 
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DUBLIN  COMMISSION  COURT,  GREEN  STREET. 

April  11,  1854. 

(Before  Ball  and  Jackson,  JJ.) 

Reg.  v.  Crawford  and  Smith,  (a) 

Practice — Compelling  attendance  of  mtness — Collusive  absence  oj. 

The  court  will  not  issue  a  bench  warrant  to  bring  up  a  untness,  although 
it  is  sworn  that  he  is  keeping  out  of  the  way  coUusively^  and  that  his 
evidence  is  so  material  to  the  prosecution  that  the  case  cannot  go  on 
without  himj  but  will  postpone  the  trial  to  alUfw  the  witnesses  recogni- 
zance to  be  estreated  on  his  non-appearance  when  called. 

J     A.  CURRAN,  for  the  prosecution,  applied  for  a  bench 
•     warrant  to  bring  np  George  Murphy,  a  witness  who  was 
keeping  out  of  the  way  in  collusion  with  the  traversers. 

]Ball,  J.-^I  never  heard  of  such  a  process  being  used  for  the 
purpose  you  seek  it*  You  must  secure  the  attendance  of  the 
witness  according  to  due  course  of  law. 

J.  A.  Curran. — We  have  a  very  strong  case.  The  affidavit  on 
which  I  move  states  that  George  Murphy  is  a  most  important 
witness,  that  defendant  believes  he  is  coUusively  keeping  out  of 
the  way,  that  he  has  left  his  usual  residence  that  the  ends  of 
justice  may  be  defeated  by  his  absence,  as  he  is  a  material  and 
neoessar}'  witness  for  the  prosecution.  We  also  have  it  sworn  that 
the  witness  is  a  porter,  and  would  be  quite  careless  about  havin;^ 
his  recognizance  estreated,  as  he  has  no  means.  If  the  trial  now 
goes  on,  we  have  no  redress. 

Ball,  J. — You  may  have  a  meritorious  case,  but  we  must  act 
according  to  law. 

Curran  then  applied  that,  under  the  circumstances,  the  trial 
might  be  postpon^,  and  the  witness's  recognizance  estreated,  and 
he  might  then  be  got  into  custody  by  the  next  commission. 

Ball,  J. — Does  the  counsel  ror  the  prisoners  object  to  a  post- 
ponement? 

Sidney  said  he  would  leave  the  matter  with  the  court 

Per  curiam. — The  prisoner's  counsel  not  objecting,  let  the  trial 
be  postponed  to  next  commission,  and  let  tbe  witness's  recogni- 
zance be  estreated  on  his  not  appearing  when  called. 

(a)  Reported  by  P.  J.  M^Kkmna,  Esq.,  Barrister-at-Law. 
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COURT  OF  QUEEN'S  BENCH. 

May  8,  1854. 

(Before  Cramfton,  J.) 

Beg.  v.  Levy,  (a) 

11  4r  12  yiet  c.  78,  s.  5 — Proceedings  under  by  Crown — Writ  of  error 
to  quash  erroneous  sentence. 

Where  an  erroneous  sentence  has  been  pronounced  and  recorded  by 
Court  of  Quarter  Sessions,  the  Crown  may  proceed  under  the  5th 
section  of  the  11  ^  12  Vict  c.  78,  to  assign  error  on  the  record  and 
have  the  sentence  quashed^  in  order  that  the  proper  sentence  may  be 
passed  upon  the  prisoner. 

The  prisoner  was  sentenced  to  two  yeari  penal  servitude^  the  court  hav^ 
i$ig  no  jurisdiction  to  pass  sentence  for  less  than  four  years.  The 
Crown  having  assigned  error  on  the  case  coming  before  the  courts  the 
prisoner  being  unable  to  retain  counsel  or  attorney  from  want  ofmeans^ 
the  court  proceeded  to  pronounce  judgment  on  the  Writ  of  error  with- 
out  assigning  counsel^  and  having  quashed  the  judgment  of  the  courf 
belowy  remitted  the  prisoner  to  the  court  below  to  receive  the  proper 
sentence. 

IN  this  case  the  prisoners  were  brought  up  under  a  writ  of 
habeas  corpus  for  the  purpose  of  joining  in  error.  The  object 
of  bringing  the  writ  by  the  Crown  was  for  the  purpose  of  haying 
the  judgment  of  the  Court  of  Quarter  Sessions,  sentencing  the 
prisoner  to  two  years'  penal  servitude,  reversed,  and  having  the 
proper  sentence  passed  under  the  6th  section  of  11  &  12  Vict, 
c.  78. 

Corballisj  Q.  C,  for  the  Crown,  stated  the  above  facts,  and  that 
the  Assistajit  Barrister  had  not  jurisdiction  to  sentence  to*  less 
than  four  years'  penal  servitude.  When  this  court  should  reverse 
the  judgment,  they  might  either  pronounce  the  proper  sentence  or 
renut  the  case  to  the  court  below  for  that  purpose. 

Cbampton,  J.,  asked  if  the  prisoner  had  counsel  or  attorney 
appearing  for  him,  and,  on  receiving  an  answer  in  the  negative, 
said  he  thought  it  would  be  better  not  to  ask  the  prisoner  to  con* 

(a)  Beportod  by  P.  J.  M'Kxkna,  Eiq.,  BarrUter-at-Uw. 
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sent  to  Join  in  error,  but  to  put  him  under  the  usual  four^lay  rule  Rbo. 
to  join  m  error.    The  prisoner  was  then  sent  to  Richmond  firide-         ^* 

well  for  the  purpose  of  being  more  conveniently  brought  up  when  '^ 

required.  1854. 

'  Practice— PTr* 

ofe 


May  9. 
(Before  the  Full  Court.) 

The  prisoner  was  again  brought  up  to-day,  and  stated,  in  reply 
to  the  court,  that  he  had  no  means  to  retain  counsel  or  attorney. 

The  Attorney 'General  said  that,  as  this  was  the  first  case  under 
that  act,  he  would,  if  the  court  thought  fit,  undertake  for  the 
Crown  that,  if  counsel  and  attorney  should  be  assigned,  they 
should  be  paid. 

After  considerable  consultation  amongst  the  members  of  the 
court, 

Letrot,  C.  J. — What  we  are  about  doing  cannot  prejudice 
and  may  be  favourable  to  the  prisoner,  as  we  quash  the  judgment 
which  has  been  pronounced  against  him,  and  will  send  him  back 
to  be  dealt  with  by  the  Court  of  Quarter  Sessions,  where  he  may 
have  counsel  assigned  to  him  and  take  advantage  of  any  error  in 
the  course  taken  by  the  Crown. 

Judgment  reversed. 

The  Attorney  General  and  CorhaUU^  Q.  C,  for  the  Crown. 

[The  11  &  12  Vict,  c  78,  8.  5,  anactB,  that  whenever  an^  writ  of  error  shall  he  broaght 
upon  any  jodgment,  or  any  indictment^  informationf  presentment  or  inqaisition,  in  any  criminal 
case,  and  that  the  Conrt  of  Error  shall  reverse  snch  judgment,  it  shall  be  competent  for  snch 
oomrt  of  Error  either  to  prononnce  the  proper  jadgment,  or  to  remit  the  record  to  the  ooart 
below  in  order  that  snch  conrt  may  pronounce  the  proper  judgment  npon  snch  indictment, 
information,  presentment  or  inquisition. 

Although  there  was  no  question  as  to  the  power  of  the  conrt  under  this  act,  as  it  is  the  first 
case  on  which  the  court  have  acted  under  this  sectiso,  it  seemsdeserving  of  note. — ^Bbpobtxb.] 
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ItxtlwKH. 

QUEEN'S  BENCH  CHAMBER 

July  10,  1854. 

(Before  Lord  Chief  Justice  Leprot.) 

Beg.  v.  Carden  and  others,  (a) 

Practice — Admitting  to   bail — When  prisoner   entitled  to    ex    debiio 

justUicB. 

Where^from  the  facts  disclosed^  it  appears  doubtful  whether  an  indict^ 
went  for  a  felony  can  be  maintained^  the  prisoner  is  not,  therefore, 
entitled  ex  debito  justitice  to  be  admitted  to  bail  as  in  cases  of  misde- 
meanor, no  matter  what  may  be  the  form  of  offence  charged  in  the 
committal. 

The  prisoners  had  made  an  armed  attach  upon  a  covered  car,  with  the 
intention  of  carrying  away  by  force  the  prosecutrix,  who  was  seated  in 
it.  In  the  course  of  the  attach,  one  of  the  men  who  came  to  her  assist- 
once  was  severely  beaten  and  woundetL  The  principal  offender  had 
not  succeeded  in  dragging  the  prosecutrix  from  the  car,  but  had  moved 
her  from  one  part  of  the  vehicle  to  another,  while  standing  outside 
himself  Assistance  having  arrived,  he  desisted  and  fled.  All  the 
parties  concerned  being  arrested  were  committed  on  a  magistrates  war- 
rant for  an  cusault  with  attempt  to  abduct. 

Held,  that  they  were  not  entitled  to  bail  ex  debito  justitue,  as  the  question 
whether  a  felony  or  misdemeanor  had  been  committed  could  only  appear 
and  be  settled  on  the  trial,  and  that  it  was  not  a  case  for  the  court* to 
exercise  its  discretion  in  their  favour, 

ROLLESTON,  Q.C.>  with  whom  was  Shaw,  moved  that  the 
jprisoners  John  Carden,  Patrick  Kinealy,  tJamea  Atkinson, 
and  Henry  Atkinson,  should  be  admitted  to  baiL  The  parties  are 
committed  for  an  assault  and  attempted  abduction.  From  the  facts 
disclosed  by  the  informations,  the  prisoners  have  been  guilty  only 
of  a  misdemeanor,  and  they  are  consequently  entitled  to  have  this 
application  granted.  It  appears  that  on  Sunday,  the  3rd  instant. 
Miss  Arbuthnot,  whose  abduction  was  attempted  by  the  prisoners, 
attended  divine  service  at  Kathcoran  Church,  accompanieil  by  the 
Honourable  Mrs.  Gough,  Miss  Laura  Arbuthnot,  and  Miss  Lyndon. 
That  on  their  return  they  observed  Mr.  Carden  riding  after  the 
inside  car  in  which  they  were  seated.  That  the  car  was  suddenly 
stopped  by  one  of  the.  prisoners,  acting  under  the  direction  of, 

(a)  Reported  by  P.  J.  M'Krnva,  Efiq ,  Bmrister  «t-Law. 
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and  in  concert  with  Mr.  Garden,  and  that  immediately  Mr.  Garden        Bbo. 
came  to  the  door  of  the  car  and  attempted  to  drag  Miss  Arbuthnot  ^* 

out.     That  he  caught  her  by  both  hands,  crying,*/*  Gome  on,  boys,    ^^^^^ 

take  this  one,  and  don't  mind  the  others."    Miss  Arbuthnot  resisted        

him  successfully,  assisted  by  the  other  ladies  in  the  car.    That  Mr.        i^^* 
Garden  succeeded  only  in  removing  her  from  one  part  of  the  car    Pm^ 
to  another,  but  that  though  her  feet  were  outside  the  car  at  one  time       BaO, 
during  the  struggle,  he  never  entirely  succeeded  in  removing  her 
out  of  it.     That  the  prisoner  who  had  caught  the  reins  of  the 
horse  threatened  to  stab  the  driver.   That  a  herdsman,  who  came  to 
the  assistance  of  the  ladies,  was  beaten  and  wounded  severely  by 
the  other  prisoners,  who  were  armed,  while  Mr.  Garden  was  strug- 
gling with  the  prosecutrix.     That  when  assistance  came  he  cri^ 
out,  "  Boys,  why  don't  you  shoot  f" 

Lefbot,  G.  J. — No  doubt  Mr.  Garden  is  bailable.  The  question 
is,  however,  is  he  entitled  ex  debito  justUice  to  be  bailed  ?  If  this 
cannot  be  established  it  appears  to  me  to  be  an  outrage  of  such  a 
nature,  that  if  the  court  has  a  discretion,  it  should  not  l)e  exercised 
in  his  favour.  From  the  information  of  Miss  Arbuthnot,  it  appears 
that  she  was  to  a. certain  extent  removed  in  the  car  towards  the 
door,  and  we  all  know  that  in  a  case  of  larceny  it  has  been  held, 
that  the  removal  of  goods  from  one  end  of  a  boat  to  the  other,  with 
the  intention  of  stealing,  completes  the  offence.  It  is  a  question 
whether,  within  the  principle  of  that  case,  a  complete  case  of  ab- 
duction does  not  appear  on  the  informations.  That  will  only  appear 
on  the  trial,  and  the  circumstances  alone  will  enable  the  court 
which  tries  the  case  to  decide  whether  the  offence  amounts  to 
abduction  or  not.  If  there  be  a  possibility  of  his  being  convicted  of 
his  offence,  I  do  not  think  he  is  entitled  to  be  bailed  ex  debito  jtistttia. 

RoUestane^  Q.  G. — ^This  case  onlv  amounts  to  a  misdemeanor, 
and  as  such  is  bfulable  of  right :  (Hayes'  Griminal  Law,  92.) 

Miss  Arbuthnot  ne^tives  the  fact  of  a  removal  irom  the  car. 
To  constitute  abduction  there  must  be  an  actual  taking  from  a 
domicile  or  from  the  custody  of  parents  or  guardians. 

Lefbot,  G.  J. — ^Do  you  contend  that  if  a  lady  is  seized  while 
walking  or  driving  on  an  open  road,  the  offence  may  not  be  thereby 
constituted? 

RoUestane,  Q.  G. — No ;  in  this  case,  however,  the  lady  was  not  in 
the  power  of  any  of  the  parties  in  such  a  way  as  to  complete  the 
offence.     She  was  not  taken  out  of  the  car. 

Lefbot,  G.  J. — Whether  there  was  an  abduction  or  not  can 
onl^  be  decided  on  the  trial,  and  where  there  is  a  possibility  of  an 
indictment  for  a  felony  being  sustained,  I  shall  not  admit  the 
parties  to  bail,  unless  I  think  them  entitled  to  the  favour. 

CorbalUsj  Q.  G.  conird. — Manifestly,  this  application  is  not  to  be 
granted  ex  debito  fustUia^  having  regard  to  all  the  circumstances  of 
the  case.  Neither  would  it  be  one  to  be  treated  with  favour,  if  the 
application  is  to  the  discretion  of  the  court  It  is  laid  down  that 
when  the  crime  is  serious,  and  the  evidence  clear,  that  a  party 
should  not  be  admitted  to  bail  in  the  Petty  Sessions  Act,  14  &  15 


486  CBltoNAL    LAW  CASBSw 

Reo.       Yict.  c.  02,  s.  I63  datise  1^  it  is  enacted  that  in  cases  of  assaults^ 
^      ^'  with  intent  to  commit  a  felony^  bail  should  not  be  taken. 

oTHERfl^^      Leprot,  C.  J. — The  court  should  look  to  the  writs  sworn  to, 

and  if  it  be  possible  on  these  to  name  an  indictment  for  a  non- 

^^^'  bailable  offence,  bail  should  be  refused. 
Practke—BaiL  Corballis,  Q.C. — It  is  not  enough  to  entitle  the  prisoners  to  be 
bailed  that  a  felony  is  not  technically  stated.  Here  we  have  it 
stated  that  the  prisoner  called  for  his  men,  asking  them  what  they 
were  doing ;  that  four  men  then  attacked  the  herdsman  again ; 
Mr.  Garden  cried  out/^  Why  don't  you  shoot?"  This  was  a  fefony ; 
cutting  and  wounding  with  intent  to  maim.  They  were  iall 
engag^  in  a  common  purpose^  and  Mr.  Garden  is  liable  for  the 
wounds  inflicted  on  the  herdsman;  his  intent  is  shown  by  his 
exclamations.  (He  cited  R,  v.  MaginnuSy  5  Gox  Grim.  Gas.  5IL 
Sliaw^  for  the  prisoner,  referred  to  R.  v.  Barronet  (1  P.  & 
D.  51.) 

Lefrot,  G.  J. — I  am  always  glad,  however  strong  my  own  opinion 
may  be,  to  find  specific  authority  to  support  it.  I  think  that  it 
appears  clearly  I  should  not  exercise*  the  discretion  of  the  court  in 
favour  of  the  prisoner.  I  had  a  case  before  me  on  circuit,  three 
or  four  years  ago  in  Sligo,  of  somewhat  similar  character,  and  I 
recollect  having  told  the  counsel  for  the  prisoners  that  they  had 
been  very  fortunate  in  escaping,  as  I  should  have  felt  myself  Dound 
to  inflict  a  very  severe  punishment.  The  accusation  against  the 
prisoners  might  assume  the  shape  of  a  conspiracy  to  commit  a 
lelony.  I  shall  not  admit  any  of  the  parties  concerned  in  this 
outrage  to  baiL  I  take  it,  I  stated  the  rule  correctly,  that  if  a 
judge,  on  reading  the  informations,  finds  there  facts  disclosed  to 
make  out  a  case  of  felony,  no  matter  what  may  be  the  form  of 
committal,  he  is  not  bound  to  admit  to  bail 

NoTB. — The  committal   in  this  caae  was  for  an  assault  with  intent  to  oarrj  off  the 
prosecatriz  against  her  will  and  consent. — Bepobtbb. 
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COURT  OF  CRIMINAL  APPEAL, 

November  18^  1854. 

(Before  Lepbot,  C,  J.,  Monahan,  C.  J.,  Tobbens,  Ball  and 
Jackson,  J  J.)  (a) 

Reg.  v.  Patbick  Mahont.  (i) 

Forgery — Promissory  notes — Signature  of  toife  by  maiden  name  passed 
as  that  of  mother-in-lato — Variance  in  Christian  names. 

In  order  to  complete  the  offence  of  forgery y  the  signature  need  not  be  an 
exact  facsimile  of  that  of  the  person  represented,  and  a  sUght  variance^ 
if  not  such  as  would  under  the  circumstances  put  a  person  on  inquiry, 
wiU  not  suffice  to  take  such  a  forgery  out  of  the  definition  of  the  offence 
when  applied  to  the  falsely  putting  the  name  of  an  existing  person  to 
an  instrument,  without  authority,  for  the  purpose  of  fraud. 

The  prisoner,  P,  M.,  had  promised  to  get  his  mother-in-law,  "  C  fVJs  " 
name  to  two  notes*  He  brings  the  two  notes  which  in  the  meantime 
he  had  got  his  wife  to  sign  by  her  maiden  name,  ''  A,  PT,,**  and  hands 
them  over,  saying,  ^Here  are  the  notes/*  On  his  trial  for  forging  and 
uttering  these  notes,  the  jury  found  him  guilty,  being  of  opinion  that, 
when  he  got  his  wife's  signature  to  them,  he  intended  to  pass  them  as 
the  notes  of  his  mother-in-kw ; 

Held,  that  the  conviction  was  right,  and  the  question  which  had  been 
thus  put  to  the  jury  was  the  correct  way  of  leaving  it  to  them, 

THE  following  case  was  stated  for  the  opinion  of  the  court  by 
the  Lord  Chief  Justice  of  the  Common  Pleas : — 
Patrick  Mahonj  was  tried  before  me  at  the  last  assizes  for  the 
county  of  the  city  of  Eolkenny,  for  forging  and  uttering,  knowing 
to  be  foiged,  two  promissory  notes.  A  copy  of  the  indictment  is 
annexed  to  this  case,  and  the  notes  are  accurately  set  forth  in  the 
first  and  second  counts  thereof.  The  first  witness  for  the  prose- 
cution was  Robert  Moore,  who  being  duly  sworn,  stated  that  he 
was  the  travelling  agent  of  the  mercantile  firm  of  James  Brown, 
Son,  and  Co.,  English  merchants,  carrying  on  business  at  Man- 
chester ;  that,  in  tne  month  of  January  last,  the  prisoner  Mahony 
was  indebted  to  the  said  firm  in  a  balance  of  68£  ISs.  lOd.;  that 
he,  witness,  being  then  in  the  city  of  Kilkenny,  where  the  prisoner 
carried  on  business,  pressed  for  payment  of  said  balance,  ana  threat- 

(a)  PsBBDT,  J^  WM  praMDt  doriiig  part  of  the  aignmeDt,  bnt  did  not  xvmaiD  until  tli«  end  of 
the  caie. 

(b)  Reported  bjr  P.  J.  M'Ksmma,  Esq.,  Barristor-at-Uw. 
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Bmo.  ened  law  proceedings  anless  the  amount  was  paid  or  secared ;  that 
9'  witness  had  previously  ascertiuned  that  Mrs.  Watters,  the  mother- 
__^'  in-law  of  the  prisotier  Mahony,  was  a  solvent  person.  She  also  car- 
1854.  ried  on  business  in  the  city  of  Ealkenny ;  witness  was  not  aware  at 
—  that  time  of  Mrs.  Watter's  Christian  name,  but  has  since  ascertained 
^"'^'^9'  that  her  name  is  Catherine ;  after  some  n^otiation  with  Mahony, 
witness  offered  to  give  him  time  for  the  payment  of  the  debt  if  he 
got  his  mother-in-bw,  Mrs.  Watters,  to  join  him  in  notes  for  the 
amount;  this  Mahony  agreed  to  do,  and  accordingly,  in  Ma- 
hony's  presence,  witness  drew  the  body  of  the  two  promissoiy 
notes  now  produced,  and  the  prisoner  Mahony  signed  his  name 
to  both ;  this  took  place  in  the  hotel,  in  the  city  of  Kilkenny, 
when  witness  was  there  staying ;  Mahony  retained  the  two  notes, 
saying,  he  would  go  to  his  mother-in-law,  Mrs.  Watters,  and  get  her 
to  sign  them,  and  that  he  would  return  with  them  in  a  short  time, 
Mahony  accordingly  took  away  the  two  notes  and  returned  in 
about  an  hour  to  the  hotel,  where  witness  remained,  and  handed 
witness  the  two  notes  as  they  now  are,  saying,  **  Here  are  the 
notes ;  they  will  be  paid  before  they  arrive  at  maturity."  Witness 
took  the  notes  from  Mahony,  believing  they  had  been  executed 
by  his  mother-in-law  Mrs.  Watters,  and  continued  under  that 
impression  until  after  the  notes  had  arrived  at  maturity,  when  Mrs. 
Watters,  on  being  applied  to  for  payment,  denied  all  knowledge 
of  the  notes ;  they  are  still  unpaia.  When  witness  received  the 
notes  from  Mahony,  he  believed  the  name  **'  A.  Watters "  to  the 
two  notes  was  the  name  and  handwriting  of  Mrs.  Watters,  the 
mother-in-law,  but,  as  below  stated,  witness  had  not  heard  nor 
was  he  then  aware  what  Mrs.  Watters'  Christian  name  was. 

The  next  witness  for  the  prosecution  was  Mrs.  Catherine 
Watters,  the  mother-in-law,  who  stated  that  Mahony  was  married 
to  her  daughter  Anne ;  that  she  had  not  authorized  any  one  to 
affix  her  name  to  the  notes  produced,  nor  had  she  done  so  herself; 
that  she  had  not  been  asked  to  do  so ;  that  she  never  heard  of  the 
notes,  nor  was  she  aware  of  their  existence,  until  applied  to  for 
the  amount  after  they  became  due. 

Harris,  for  the  pnsoner,  called  two  witnesses  who  deposed  that 
the  name  '^  A.  Watters"  subscribed  to  the  two  notes  was  in  the 
handwriting  of  prisoner's  wife,  that  they  were  well  acquainted 
with  her  handwriting,  and  that  same  was  in  her  usual  character, 
that  she  sometimes  in  signing  her  name  wrote  the  name  in  full 
"  Anne,"  sometimes  merely  the  initial  "  A.,"  more  frequently  only 
the  initial  "A." 

Harris,  for  the  prisoner,  submitted,  that  as  Mrs.  Watter's  name 
was  Catherine,  and  that  as  the  name  affixed  to  the  notes  was 
^'  A.  Watters,"  which  he  contended  was,  or  stood  for,  the  name  of 
the  prisoner's  wife,  there  was  no  case  to  sustain  the  indict- 
ment. I  thought  differently  and  charged  the  jury,  that  if  the 
Erisoner  got  his  wife  to  affix  the  name  '<  A.  Watters^  to  the  notes, 
e  at  the  time  intending  to  pass  them  as  the  notes  of  his  mother-in- 
law    Mrs.  Catherine  Watters,  and  that  he  afterwards  passed  them 
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to  Mr,  Moore  for  Messrs.  Brown,  Son,  and  Co.,  as  the  notes       Bko. 
of  Mrs.  Watters,  his  mother-in-law,  that  the  indictment  would  be     n^J'^^ 

sustained.     The  jury  found  him  guilty,  being  of  opinion  that  he        * 

got  his  wife  to  affix  the  signature  <'  A.  Watters,"  he  at  the  time  1854. 
intending  to  pass  them  to  Mr.  Moore  for  Messrs.  Brown,  j^^jZL 
Son,  and  Co.,  as  the  genuine  notes  of  his  mother-in-law,  Mrs. 
Watters,  and  that  he  did  in  fact  afterwards  pass  them  as  her  notes; 
but  recommended  him  to  mercy  on  account  of  his  previous  good 
character  (one  of  the  jurors  having  been  examined  and  having 
deposed  to  his  character),  I  respited  the  sentence,  and  allowed  the 
prisoner  to  remain  out  on  bail,  ne  and  two  sureties  having  entered 
into  a  recognizance  to  attend  at  the  next  assizes,  to  receive  the 
sentence  of  the  court,  and  have  reserved  for  the  consideration  of 
the  Court  of  Criminal  Appeal  the  question  whether  the  fact  of 
the  prisoner  having  got  his  wife  to  affix  the  signature  ^  A. Watters  ** 
to  toe  notes  mentioned  in  this  case,  intending  at  the  time  to  pass 
them  to  the  agents  of  Messrs.  Brown,  Son,  and  Co.,  as  the 
genuine  notes  of  his  mother-in-law,  Mrs.  Catherine  Watters,  and 
his  afterwards  passing  them  as  such  genuine  notes  to  Mr.  Moore, 
their  agent  on  their  behalf  as  stated,  were  sufficient  to  sustain  the 
indictment. 

28th  October,  1854.  James  H.  Monahan. 

County  of  the  City  of  \  The  jurors  of  our  Sovereign  Lady  the 
Kilkenny,  to  wit  J  Queen  on  their  oath  present  that 
Patrick  Mahony,  on  the  21st  day  of  January,  in  the  year  of  our 
Lord  1854,  feloniously  did  forge  a  certain  promissory  note,  which 
said  forged  promissory  note  is  as  follows,  that  is  to  say : — 

'  £34  Kilkenny,  January  6,  1854. 

^  One  month  after  date  we  jointly  and  severally  promise  to 
pay  Messrs.  Brown,  Son  and  Company,  or  order,  at  the  Pro- 
vincial Bank  of  Ireland,  Kilkenny,  Thirty-four  pounds  sterling, 
for  value  received. 

••P.  Mahont, 
**  A.  Wattebs," 
with  the  intent  thereby  then  to  defraud,  contra  formam  statuti,  &c. 
And  the  jurors,  &c.,  do  further  present  that  the  said  Patrick 
Mahony  afterwards,  to  wit,  on  the  2l8t  day  of  January,  in  the 
year  of  our  Lord  1854,  feloniously  did  forge  a  certain  other 
promissory  note,  which  forged  promissory  note  is  as  follows, 
that  is  to  say : — 

**  £34  18  10  Kilkenny,  February  1,  1854. 

^*  One  month  after  date  we  jointly  and  severally  promise  to  pay 
Messrs.  James  Brown,  Son  and  Company,  or  order,  at  the  Irro- 
vincial  Bank  of  Ireland,  Kilkenny,  Thirty-four  pounds  eighteen 
sUllings  and  tenpence  sterling,  for  value  received. 

"P.  Mahont, 
^*  A.  Watters,'* 
with  intent  thereby  then  to  defraud,  contra  formam  statuti,  &c 


490  CBDCIHAL  LAW  CASES. 

B«>«  The  indiotment  contained  also  oonnts  for  forging  two  promissoiy 

Maboht.     1^0^68  ^^^  ^^  ou^>  f^^  separate  counts  for  uttering  each  of  the 

'     above  set-out  notes^  and  for  uttering  two  forged  notes. 

1854.  X  D.  Fitzgeraldj  Q.C.  (with  whom  Harris)  for  the  prisoner. — 

f~y^  From  the  facts  stated  in  this  case  it  does  not  appear  that  the 
prisoner  has  been  guilty  of  forgery.  This  should  oe  either  the 
signature  of  a  non-existing  person,  or  that  of  an  existing  person 
without  the  permission  of  such  person,  and  with  a  view  to  defraud. 
This  may  have  been  a  wrong  act  or  a  fraudulent  one  of  the 
prisoner,  but  it  does  not  therefore  follow  that  he  has  been  guilty 
of  the  crime  of  forgery.  It  does  not  appear  that  at  the  time  the 
bill  was  brought  to  Moore,  there  was  any  representation  in  words 
by  Mahony,  although  his  acts  might  afford  an  inference.  This 
was  a  signature  by  an  existing  person,  namely,'  the  prisoner's  wife 
by  her  maiden  name.  This  case  may  be  distinguished  from 
K  T.  Mitchell  (1  Den.  C.  C.  282.)  There  the  bill,  the  subject  of 
the  indictment,  had  been  accepted  by  a  stable  boy  in  Leeds  of  the 
name  of  John  Cooper,  who  was  in  the  habit  of  accepting  bills  for 
the  prisoner,  but  m  negotiating  it  the  prisoner  stated  that  the 
acceptor  was  a  respectable  Leeds  merchant  of  that  name  who 
was  known  at  Halifax  where  the  bill  had  been  negotiated.  In 
charging  the  jury,  CressweU,  J.,  told  them  that  if  the  prisoner 
got  Cooper  to  sign  the  biU,  meaning  at  the  time  to  pass  it 
as  the  bill  of  Cooper,  the  member  of  the  firm  of  D.  and  J. 
Cooper,  or  of  an  imaginary  John  Cooper,  with  the  purpose  of 
fraud,  he  was  guilty  of  forgery.  Now,  to  make  that  case  an 
authority  in  point,  there  shomd  have  been  another  person  of  the 
name  of  Catherine  Watters  in  Kilkenny,  whose  signature  was 
obtained  and  passed  as  that  of  the  respectable  Catherme  Watters, 
or  of  a  Catherine  Watters  in  a  different  position  from  and  other 
than  the  real  maker.  Beg.  v.  Mitchell  is  also  an  unsatisfactory 
case,  as  there  was  no  counsel  for  the  prisoner,  and  it  is  but  a 
meagre  report  of  a  circuit  decision.  What  I  am  to  contend  for  is 
that  here  was  not  a  false  making  a  written  instrument  for  the 
purposes  of  fraud.  R.  v.  MitcheU  is  at  variance  with  the  older 
authorities.  In  R.  v.  Webb  (3  Brod.  &  Bing.  228)  the  bill,  the  sub- 
ject of  the  indictment,  was  addressed  to  Mr.  Thomas  Bowden,  baize 
manufacturer,  Bomford,  Essex,  and  accepted  by  Thomas  Bowden, 
payable  at  40,  Castle-street^  Holbom,  London.  It  was  proved 
that  no  such  person  was  known  at  40,  Castle-street,  or  ever 
resided  or  carried  on  business  at  Romford.     A  witness  for  the 

Srisoner  stated  that  he  was  in  partnership  with  a  person  named 
'homas  Bowden,  and  that  the  acceptance  was  his  handwriting, 
but  gave  no  address  or  description  of  the  acceptor.  The  jury, 
having  found  there  was  no  such  person  as  Thomas  Bowden, 
convicted  the  prisoner.  Erie,  J.,  who  tried  the  case,  thinking 
there  was  such  a  person,  and  that  the  acceptance  was  his  hand* 
writing,  took  the  opinion  of  the  judges,  whetner  assuming  that  the 
acceptance  was  the  handwriting  of  Thomas  Bowden,  the  prisoner, 
by  giving  a  wrong  description  on  the  face  of  the  bill,  was  thereby 
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^ilty  of  forgery,  when  eleven  of  the  judges  (Erie,  J.,  being  at        Bao 
chambers)  were  of  opinion  that  the  case  did  not  fistU  within  *- 

Parkes  and  Brown's  case  (2  Leach,  775);  but  that,  though  a  gross     M^^^- 
fraud,  it  was  no  forgery.    That  was  a  much  stronger  case  than  the        ism. 
present,  as  there  there  was  a  false  description  on  the  face  of  the       — y 
bill:  here  it  was  very  doubtful  whether  there  was  anv  represen-      ^<'»»«nf« 
tation,  as  there  was  nothing  said  by  Mahony  when  deuvenng  the 
biU.    There  was  here  a  note  which  did  not  represent  the  signature 
of  an  existing  person  other  than  the  actual  acceptor  ^<  A,  Watters," 
neither  was  it  put  forward  as  the  signature  of  a  non-existing 
person. 

[Perbin,  J. — You  contend  that  this  is  like  the  case  of  passing 
a  country  note  on  an  i^orant  person  as  a  note  of  the  Bank  of 
Ireland^  and  that  there  is  no  forgery,  but  merely  a  misrepresenta- 
tion as  to  an  existing  instrument] 

Fitzgerald. — In  R.  v.  Parkes  and  Brown  (2  Leach  Grim.  Cas.  775) ; 
and  cited  in  2  Buss.  Grim.  Law,  324,  and  2  East  P.  G.  963,  one 
of  the  prisoners,  Parkes,  had  fiUed  the  body  of  the  note,  and  Brown 
had  accepted  it  as  *' Thomas  Brown."  On  passing  the  note. 
Brown,  whose  name  was  correctly  stated  in  tne  note,  stated  it 
was  the  note  of  a  Thomas  Brown  dTBinffton  in  Shropshire,  that  he 
was  a  gentleman  of  property,  and  had  15,000/1  lodged  at  his 
bankers.  No  person  answering  this  description  could  1^  found,  or 
was  ever  known,  and  it  was  proved  that  the  prisoners  were  con- 
nected together  in  the  fraud.  The  jury  havinjg  found  them  guilty^ 
the  conviction  was  upheld  as  to  Brown.  Li  giving  judgment,  U-roee^ 
J.,  thus  defines  the  offence  of  forgery,  that  it  was  ^^  the  false  making 
of  a  note  or  other  instrument  to  defraud,  whidi  might  be  done  by 
using  the  name  of  one  who  did  not  exist,  or  of  one.  who  did  exist, 
without  his  consent."  In  that  case  there  was  a  false  representa- 
tion on  passing  the  note,  which  distinguishes  it  from  the  present. 
The  evidence  showed  that  tiie  note  in  question  was  part  of  a 
svstem  of  fraud,  and  it  is  remarked  by  Bussell  that  the  decision  in 
that  case  has  not  been  considered  satiflfaotory  (p.  326,  voL  2);  see 
also  Boscoe's  Criminal  Law,  2nd  Edit,  pu  44L  In  iZ.  v.  WaJtU 
(3  Bred.  &  Bing.  197,  reported  also  in  Buss.  &  Ry.  436),  the  bill, 
the  subject  of  the  indictment,  was  addressed  to  ^*  Messrs.  Williams 
and  Ca,  l^wkers,  Birchin-Iane,  London,"  and  purported  to  be 
accepted  by  them.  It  was  proved  that  there  was  such  a  finoi 
whose  acceptance  it  was  not,  and  that  there  were  no  oth^ 
bankers  of  that  name  in  BirchinJane,  but  that  at  Na  3,  Birchin- 
lane,  the  name  of ''  Williams  and  Ga"  was  on  a  pkte  on  the  door, 
and  some  bill  addressed  to  such  a  firm  had  been  accepted  payable 
there  and  had  been  paid. 

[MoNAH AN,  C.  J. — ^What  struck  me  in  that  case  was,  that  there 
was  no  finding  of  the  jury  that  the  note  was  made  by  tiie  prisoner 
with  the  intent  to  pass  it  off  as  that  of  another  person*  I  stated 
so  on  the  trial.  In  this  case  the  prisoner  got  his  wife  to  put  her 
ir%me  to  it,  intending  at  the  time  to  pass  it  as  the  bill  of  a  third 
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Bbo.  person.!  In  Hevey'seate  (2  Buss.  Crim.  Law,  326)  the  prisoner 
J.  ''  was  indicted  for  forcing  an  indorsement  to  a  bill.     The  note  was  one 

J^'  of  a  printed  series  of  forgeries,  and  the  evidence  against  the  prisoner 
1854.  Bernard  M^Carty  was  tbit  the  indorsement  was  represented  bj  him 
„  to  be  that  of  another  Bernard  M*Carty,  who  was  known.  After  a  con- 

*'*^^*^'  viction  the  opinion  of  the  twelve  judges  was  taken,  and  they  were 
of  opinion  that  this  case  was  not  a  forgery,  and  that  the  conviction 
was  wrong,. because  there  had  been  no  false  indorsement,  and  the 
jury  had  found  that  the  indorsement  had  been  truly  made  by  a 
real  person  whose  name  it  purported  to  be.  That  is  an  express 
authority  in  favour  of  the  prisoner  here.  There  was  here  no  re- 
presentation made  by  the  prisoner  when  the  notes  were  handed  over ; 
and  the  present  case  is  in  that  way  perfectly  distinguishable  from 
the  cases  in  which  the  convictions  were  upheld. 

Ball,  J. — ^Is  it  not  in  evidence  that  the  clerk  did  not  know  the 
name  of  the  mother-in-law?  The  prisoner  told  him  he  would  get 
the  acceptance  of  the  mother-in-law,  and  came  back  after  a  time 
with  the  notes,  saying,  *^  Here  they  are." 

MoNAHANy  C.  J. — Itook  down  the  evidence  verbatim  as  to  what 
occurred  when  the  notes  were  handed  over.  There  was  then  no 
false  representation  in  words,  but  his  conduct  led  to  the  inference 
that  there  was  a  false  representation. 

ToKRENS,  J. — Was  it  not  in  pursuance  of  a  contract  to  get  the 
mother-in-law's  name  that  the  prisoner  gave  these  notes?  He 
goes  away  for  that  purpose,  comes  back  and  says,  **  Here  are  the 
notes  I  spoke  to  you  about" 

MoNAHAN,  C.  J. — With  regard  to  the  forgery,  what  occurred 
on  the  uttering  was  only  material  as  evidence  of  intent  when  the 
acceptances  were  written.  There  was  evidence  to  go  to  the  jury 
that  he  had  got  his  wife  to  accept  them  with  the  intent  of  so 
uttering  them ;  the  moment  he  eot  her  name  on  one  of  these  bills 
the  forgery  was  complete,  and  what  took  place  afterwards  is  hardly 
evidence.  I  confess  I  do  not  feel  the  force  of  Mr.  Fitzgerald's 
argument  as  to  the  absence  of  no  actual  statement;  for  if  the 
prisoner  actually  stated  that  these  were  the  signatures  of  his 
mother-in-law,  after  the  finding^  of  the  jury,  as  to  the  forgery,  it 
would  have  nothing  to  do  with  it.  The  result  of  holding  this  not 
to  be  a  case  of  forgery  will  be,  that  if  a  person  named  John 
Brown  has  a  brother  named  James,  who  makes  a  bill  by  the 
initial  of  his  Christian  name  as  '^  J.  Brown,"  intending  to  pass  it 
as  the  acceptance  of  John  Brown,  we  should  go  to  the  length  of 
saying  that  it  would  not  amount  to  forgery. 

Fitzgerald,  Q.  C. — I  admit  it  woiud  be  a  gross  fraud:  it  is 
another  thing,  however,  to  hold  that  it  comes  within  the  defini- 
tion of  a  forgery. 

MoNAHAN,  C.  J. — Suppose  there  was  another  woman  in  the 
town  of  the  name  of  Catherine  Watters,  and  that  he  got  her  to  put 
her  name  to  the  notes,  he  at  the  time  intending  to  pass  them  as 
the  notes  of  the  Catherine  Watters  mentioned,  would  not  that  be 
a  forgery  within  the  authority  of  R.  v.  Mitchell  9    It  does  not 
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strike  me  as  making  any  difference  that  the  prisoner  got  his  wife        bbo. 
to  put  the  signature  to  it.    The»  reason  I  reserved  the  case,  was  to  9. 

take  the  opinion  of  the  court  as  to  whether  signing  "  A.  Watters,**     Mahoky. 
intending  to  pass  it  as  that  of  *^  C.  Watters,"  is  to  be  considered       is54. 
the  same  as  if  "  C.  Watters"  had  been  signed,  as  it  would  then  be        — - 
forgery,  ^        ^''''^^' 

Jackson,  J. — It  is  very  common  with  the  humbler  classes  in 
the  South  to  call  married  women  by  their  original  name,  when  the 
Christian  name  and  not  Mrs.  is  used. 

Lynch^  Q,  C.  (with  whom  Lawsan)  for  the  prosecution. — This 
was  not  a  false  representation  as  to  an  instrument  in  existence,  like 
those  cases  referred  to  on  the  other  side  when  convictions  for 
forgery  were  quashed.  This  is  a  false  signature,  intended  as  such — 
fabricated  for  the  purpose  of  fraud.  As  to  an  observation  of  Judge 
Perrin  that  this  was  like  a  case  in  which  a  note,  which  was  not  m 
fact  one  of  the  Bank  of  Ireland,  should  be  passed  on  an  ignorant 
person,  which  would  not  amount  to  forgery,  1  meet  it  in  this  way, 
that,  to  make  it  like  this  case,  the  note  should  have  been  originally 
fabricated  with  the  intention  of  so  passing  it :  {R.  v.  Nuhett^  6  Cox 
C.  C.  320.)  The  latest  case  upon  this  subject  decided,  that  putting 
off  the  bill  of  an  existing  person  as  that  of  a  fictitious  person,  is  a 
felonious  uttering  of  the  bill  of  a  fictitious  drawer.  In  R.  v. 
Blenkinsap  (I  Den.  C.  C.  278,  also  reported  2  Cox  C.  C.  420), 
it  was  held,  that  obtaining  the  signature  of  an  existing  person, 
with  intent  to  issue  it  as  the  bill  of  another  person  of  the  same  name, 
was  a  forgeny.  Thus  the  prisoner  got  his  workman  to  accept  a 
bill,  and  then  addressed  it  to  a  person  of  the  same  nam'e  at  Halifax, 
who  was  a  man  of  means,  and  thus  got  cash  for  it,  and  it  was  held 
a  forgery. 

T0BREN8,  J.  —  I  confess  the  case,  as  reported  in  Denison, 
seems  certainly  to  apply  to  the  present :  "  All  the  judges  were  of 
opinion  that  the  putting  an  address  to  the  drawer's  name  while  the 
bill  was  in  the  course  of  completion,  with  ifftent  to  make  the  accept- 
ance appear  to  be  thai  of  a  different  ei^isting  person,  was  forgery.** 
Here  tne  prisoner  got  a  name  put  to  it  with  intent  to  make  it 
appear  that  of  a  different  existing  person. 

Lynchf  Q.  C. — I  say  Watters  is-  not  the  nam«  of  the  prisoner's 
wife,  and  it  would  have  been  for  the  prisoner  to  have  given 
evidence  of  her  being  known  by  her  maiden  name. 

MoMAHAN,  C.  jT— -I  think  the  strength  of  Mr.  Fitzgerald's 
argument  is  this :  if  the  bills  were  forgeries,  they  were  intended 
to  represent  the  mother-in-law's  signature,  and  not  that  of  a  non- 
existing  person.  There  is  no  doubt  that  the  bills  have  passed  as 
those  of  the  mother-in-law;  and  if  there  be  a  difficulty,  it  is  that  it 
is  not  her  name,  and  that  thus  the  present  is  distinguishable  from 
all  the  other  cases.  In  the  reported  cases  the  actual  acceptance 
always  corresponded  with  the  name  of  the  existing  person,  whose 
acceptance  it  purported  to  be;  the  offence  charged  here  was 
forcing  bills  purporting  to  be  the  biUs  of  Catherine  Watters,  and, 
on  investigation,  the  acceptances  are  found  to  be  ^^  A.  Watters*" 


494  GBQlDSrAL  LAW  CASES. 

rto.        and  not  ^'  C.  Watters."    As  regards  getting  the  wife  to  sign  them, 

V-  I  regard  it  as  if  he  did  so  with  hia  own  hand ;  I  think  it  makes  no 

^^^^'     difference  what  the  wife's  name  was,  but  the  material  question 

1854.       seems  to  me  to  be,  at  the  time  he  put  the  name  ^*  A.  Watters  "  to 

these  bills,  did  he  then  intend  to  pass  them  as  the  bills  of 

Forgery,      u  (J.  Watters."    It  is  plain  the  ''  A."  was  written  in  such  a  way  as 
to  render  it  difficult  to  say  whether  it  was  "  A."  or  ^  C." 

Lefboy,  C.  J. — The  prisoner  undertook  to  get  the  ognature 
of  Catherine  Watters.  He  does  not  get  that,  but  he  gets  the 
signature  of  Anne  Watters.  How  do  you  make  that  out  to  be  a 
forgery  of  the  name  of  Catherine  any  more  than  that  of  John 
Doe. 

Lynchf  Q.  C. — R.  v.  Fitzgerald  (1  Leach  C.  C.  20)  answers 
that  objection,  and  decides  that  sibling  a  wrong  Christian  name  of 
the  person,  whose  will  a  fklse  instrument  purports  to  be,  is  a 
forgery.  It  is  not  necessary  that  the  forged  instrument  should  be 
an  exact  copy  of  what  it  purported  to  be.  The  question  here  is, 
as  to  intention  accompanied  by  acts.  The  prisoner  here  intended 
to  pass  these  notes  as  those  of  his  mother^in-*law,  and  with  that 
intention  he  got  his  wife  to  put  her  name  to  them. 

Harrisy  in  reply. — This  case  may  be  distinguished  from  72.  y. 
Blenkinsop,  because  in  that  case  on  the  face  of  the  bill  a  false 
word  was  inserted,  and  a  wrong  description  given  of  the  actual 
acceptor  for  the  purpose  of  fraud.  In  iSL  y.  Fitzgerald,  although 
the  signature  to  the  forged  will  was  as  John,  the  correct  de- 
cription  of  the  deceased  person  was  given  in  the  commencement. 
**  In  the  name,  etc.,  I,  Peter  Perry,  etc'*  R.  v.  Mitchell  is  not 
entitled  to  such  weight  as  the  earlier  and  better  considered  cases. 

Cur.  adv.  vuU, 
Lefbot,  C.  J.,  delivered  the  judgment  of  the  court — We 
are  unanimously  of  opinion  that  tha  conviction  in  this  case  should 
be  affirmed.  About  the  rule  which  governs  cases  of  this  kind 
there  can  be  no  doubt!  It  is  well  settled  that  the  making  of  a 
*l¥ritten  instrument,  with  a  view  to  defraud,  may  be  either  by  the 
&lse  making  of  the  signature  of  a  non-existing  person,  or  of  an 
existing  person  without  permission.  Now  here  it  was  not  to  re- 
present a  fictitious  person,  but  an  existing  individual  who  was 
ascertained  and  known,  namely,  the  mother-in-law  of  the  prisoner, 
that  he  put  this  signature  to  the  notes.  He  professed  to  set  her 
name,  and  he  brings  to  the  prosecutor  what  purports  to  oe  her 
signature,  and  an  execution  of  the  notes  by  her.  It  is  true 
that  the  signature  is  "  A.  Watters,''  not  "  C.  Watters ;"  we  are, 
however,  of  opinion  that  the  prisoner  cannot  avoid  the  consequences 
of  his  fraudulent  act  by  a  variation  in  the  signature  which  would  not 
put  a  party  on  inquiry  as  to  its  regularity  and  authenticity.  He 
Drought  these  promissory  notes  to  the  prosecutor  as  the  instru- 
ments which  he  had  promised  to  procure,  namely,  the  notes  of 
his  mother-in-law;  and  whether  he  put  this  signature  to  them 
himself,  orgot  a  person  to  do  it  by  his  directions,  he  is  equally 
guilty.     We  are  therefore  of  opinion  that  the  case  was  left  to 
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the  jary  as  it  should  have  been,  and  that  the  conviotion  should  be  Bso. 

confirmed.  ^Z- 

I    Conviction  confirmed.  ^ 

MoNAHANy  C.  J.,  to  the  clerk  of  the  Crown.7~-It  will  be  necee-  ism. 

aary  for  you  to  transmit  a  copy  of  this  case  and  the  ruling  of  the  

court  to  the  Clerk  of  the  Crown  for  Kilkenny,  for  the  information 
of  whichever  of  the  judges  shall  sit  in  the  Crown  Court  there  at 
the  next  assizes,  who  wiU  have  to  sentence  the  prisoner. 


COURT  OF  QUEEN'S  BENCH. 
June  1  and  2,  1854. 

(Before  Lefeoy,  CJ.,  Crampton,  Pebbin,  and  Mooee,  JJ.) 

O'Neill  in  ebbob  v.  The  Queen,  (a) 

Jury  proceu — Common  law  authorify  of  judge  of  gaol  delivery — 
Beiuming  jury  itutanter — Form  of  aUoouius. 

The  Irish  Common  Law  Procedure  Act,  16  4t  17  Viet  <r.  113,  $.  109, 
which  prescribes  the  summoning  of  jurors  to  try  civil  as  well  as 
criminal  issues,  according  to  the  precept  of  the  judge  of  assize,  does 
not  interfere  with  the  common  taw  authority  of  the  justices  of  gaol 
delivery  to  order  a  jury  to  be  returned  instafUer,  when,  from  the  panel 
having  been  guash^  or  for  any  other  reason^a  sufficient  jury  cannot 
otherwise  be  had. 

Semble — The  precept  of  the  judge  is  equaUy  satisfied  either  by  the 
sheriffs  summoning  the  same  set  of  jurors  for  the  trial  of  both  civil 
and  criminal  issues,  or  by  summoning  one  set  of  jurors  for  the  trial  of 
civU,  and  another  Jbr  the  trial  of  criminal  issues. 

The  aUocutus  <'  why  the  court  here  should  not  proceed  to  judgment  and 
execution,^  omitting  the  words  ^*  against  him,**  is  sufficient  when, 
looking  to  the  record  of  the  previous  proceedings,  it  may  reasonably  be 
intended  that  the  prisoner  was  addressed,  and  that  the  verdict  had  been 
pronounced  in  his  case. 

THE  plaintiff  in  error,  Robert  Henry  O'Neill,  having  been  tried 
at  a  session  of  oyer  and  terminer  and  general  gaol  delivery 

(a)  Beported  by  P.  J.  M'Eenita,  Esq.,  Barrister-at-Law.  This  ease  is  in  every  respect 
equally  an  authority  in  both  oonntrieSi  as  the  Jury  Acts,  6  Geo.  4,  c  50  (English),  and  the 
3  &  4  Will.  4,  c.  91  QLrish),  as  far  as  they  touch  this  question,  as  also  the  Engliah  and 
Irish  Common  Law  Prooednre  Acts,  15  &  16  Vict.  c.  76,  ss.  104,  105  (English),  and 
16  &  17  Vict.  c.  113,  8.  109  (Irish),  are  the  same.  There  is  not,  however,  in  the  English 
Gooimon  Law  Procedure  Act,  as  ia  the  Irish  one,  in  its  sohedole  an  ezpnss  limitatioo  of  the 
repealing  effeets  of  the  Act 
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OVsn.      for  the  county  of  Antrim,  holden  at  Belfast  during  the  spring 

OimM   Mflizes  of  1854,  before  Mr.  Serjeant  Howley,  upon  an  indictment 

^^^*°'  for  wilful  murder,  and  found  suilty  and  sentenced  accordingly  to 

1854.       death  and  execution,  he  sued  out  a  writ  of  error  to  reverse  the 

p~r       judgment  of  the  court  below.    The  record  and  assignment  of 

Jw^pr^om.    ®"^"  ^®''®  as  follow  : — 

County  of  Antrim,  \  The  jurors  for  our  Lady  the  Queen,  upon 
to  wit.  J       their    oath    do    say  and  present    tnat 

Bobert  Henry  O'Neill,  late  of  Belfast,  in  the  county  of  Antrim, 
private  soldier,  on  the  22nd  August  in  the  seventeenth  vear  of 
the  reign  of  the  reign  of  our  Sovereign  Ladv  Victoria,  with  force 
and  arms,  one  Bobert  Brown,  in  the  peace  of  God  and  of  our  said 
Lady  the  Queen  then  being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  kill  and  murder;  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

And  thereupon  at  the  same  assizes,  sessions  of  oyer  and 
terminer  and  general  gaol  delivery,  cometh  the  said  Bobert  Henry 
O'Neill,  under  custody  of  James  Edmond  Leslie,  Esq.,  sheriff,  to 
which,  for  the  cause  aforesud,  he  was  heretofore  committed,  and 
being  brought  to  the  bar  of  the  court  here  in  his  proper  person, 
and  having  heard  the  said  indictment  read,  and  it  being  demanded 
of  him  how  he  will  acquit  himself  thereof,  saith  that  he  is  not 
guilty  of  the  premises  in  and  by  the  said  indictment  alleged 
against  him,  and  thereof  for  good  and  evil  putteth  himself  upon  the 
country ;  and  Walter  Bourne,  coroner  and  attorney  of  our  Lady 
the  Queen,  in  and  for  said  county,  who  for  our  said  Lady  the 
Queen  in  this  behalf  prosecuteth,  doth  the  like. 

And  thereupon  it  is  by  the  court  here  ordered  that  a  jury  of 
good  and  lawful  men  of  the  body  of  the  said  county,  duly  qualified 
according  to  law,  immediately  come  before  the  justices  by  whom 
the  truth  of  the  matter  may  be  better  known,  who  are  not  of 
kindred  or  affinity  wi^h  the  said  Bobert  Henry  O'Neill,  to  try 
upon  their  oaths  and  say  whether  he  the  said  Bobert  Henry  O'Neill 
be  guilty  of  the  premises  aforesaid,  in  manner  and  form  as  above 
charged  upon  him  or  not.  And  the  jurors  for  that  purpose  im- 
panelled, and  now  here,  by  James  Edmond  Leslie,  Esq.,  sheriff  of 
the  said  county,  returned,  being  called,  come,  and  twelve  of  the 
said  jurors  and  upwards  appear  and  answer  to  names. 

Whereupon  the  said  Kobert  Henry  O'Neill,  the  prisoner  at 
the  bar,  challenges  the  array  of  the  said  panel  so  ordered  by  the 
court  to  be,  and  so  returned  as  aforesaid,  because  he  says  that 
heretofore,  and  before  the  present  assizes,  the  judge  assigned  to 
hold  these  assizes  duly  issued  his  precept  pursuant  to  the  Common 
Law  Procedure  Amendment  Act  (Ireland)  1853,  to  the  sheriff  of 
the  county  of  Antrim,  and  thereby  commanded  the  said  sheriff  to 
summon  a  competent  number  of  jurors  for  the  trial  of  all  issues, 
whether  civil  or  criminal,  which  might  come  on  for  trial  at  these 
assizes.  And  that  thereupon  afterwards  the  said  sheriff  did 
summon  a  large  number,  to  wit,  150  persons,  qualified  to  be  jurors 
of  the  said  county,  as  jurors  for  the  trial  of  all  criminal  issues 
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which  should  come  on  for  trial  at  these  assizes^  and  another  large      O^Nbill 
namber^  to  wit,  150  persons^  qualified  to  be  jurors  of  the  said  ^^^  qokkw 
county,  as  jurors  for  the  trial  of  all  civil  issues  which  shguld  come        _. 
on  for  trial  at  these  assizes;  and  the  said  sheriff  did,  before  the        1854. 
said  assizes^  array  the  names  of  the  persons  so  respectively  sum-    /v^^Ji^ 
moned  as  jurors  as  aforesaid  on  two  separate  pieces  of  parchment,  jutyProcen, 
by  setting  out  the  names  of  the  persons  so  respectively  summoned 
as  jurors  for  the  trial  of  criminal  issues  on  one  of  the  said  pieces  of 
parchment,  and  by  further  setting  out  the  names  of  the  persons  so 
summoned  as  jurors  for  the  trial  of  civil  on  another  and  different 
one  of  the  said  pieces  of  parchment 

And  thereupon  at  these  assizes  the  said  sheriff  returned  to  the 
court  here  the  so  first-mentioned  piece  of  parchment  and  names 
thereon,  being  the  names  of  the  persons  so  summoned  as  jurors 
for  the  trial  of  criminal  issues  as  aforesaid,  as  and  for  the  panel  of 
jurors  for  the  trial  of  all  criminal  issues  which  should  come  on  for 
trial  at  these  assizes ;  and  the  said  sheriff  returned  to  the  Record 
Court  at  these  assizes  the  said  other  and  secondly-mentioned  piece 
of  parchment,  with  the  names  thereon,  being  the  names  of  the 
persons  so  summoned  as  jurors  for  the  trial  of  civil  issues  as 
aforesaid,  as  and  for  the  panel  of  jurors  for  the  trial  of  all  civil 
issues  which  should  come  on  for  trial  at  these  same  assizes.  And 
that  afterwards  at  these  same  assizes  a  competent  number  of  the 
said  jurors  so  returned  to  the  court  here  as  jurors,  and  impanelled 
for  the  trial  of  criminal  issues  as  aforesaid,  attended ;  and  after- 
wards and  before  he  the  said  Robert  Henry  O'Neill  was  called  on 
to  plead  as  aforesaid,  a  certain  criminal  issue  came  on  for  trial 
between  oUr  said  Lady  the  Queen  and  one  James  Hogan,  then 
here  present ;  and  thereupon  the  said  James  Hogan  challenged 
the  array  of  the  said  panel  of  jurors  so  returned  by  the  said  sheriff 
for  the  trial  of  criminal  issues  as  aforesaid,  and  thereupon  it  was 
considered  by  the  court  here  that  the  said  pand  should  be,  and  the 
same  was  thereby  ordered  by  the  said  court  to  be,  quashed,  as  by 
the  records  of  the  said  court,  reference  being  thereunto  had,  will 
appear ;  and  no  order  was  then  or  since  has  been  made  to  quash 
the  panel  of  the  said  jurors  so  returned  to  the  said  Record  Court 
for  the  trial  of  all  civil  issues  at  these  assizes  as  aforesaid,  and  a 
competent  number  of  the  persons  so  returned  to  the  said  Record 
Court  as  last  aforesaid  are  in  attendance  accordingly  at  these 
assizes  in  the  said  Record  Court ;  and  the  order  of  the  court  here, 
under  which  the  said  panel,  the  array  whereof  is  hereby  challenged, 
was  returned  as  aforesaid,  was  thereupon  made.  And  for  a 
further  ground  of  challenge  in  this  behalf,  the  said  Robert  Henry 
O'Neill  says  that  none  of  the  jurors  on  the  said  panel,  so  hereby 
challenged  as  aforesaid,  has  been  summoned  for  the  trial  of  all 
issues,  whether  civil  or  criminal,  which  should  come  on  for  trial  at 
these  present  assizes,  pursuant  to  the  provisions  of  the  Common 
Law  Procedure  Amendment  Act,  Ireland,  1853. 

Whereupon  the  said  Robert  Henry  O'Neill  prayed  that  the 
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said  panel  so  arrayed  pursnant  to  the  said  order  may  be  qaashed, 
and  80  forth. 

And  the  said  Walter  Bourne,  coroner  and  attorney  to  our  Lady 
the  Queen,  who  for  our  said  Lady  the  Queen  in  this  behalf 
prosecuteth  as  aforesaid,  comes  and  demurs  to  the  challenge  of  the 
said  Robert  Henry  O'Neill,  and  saith  that  the  same  is  not  sufficient 
in  law  to  quash  the  array  of  the  panel  aforesaid,  and  that  there  is 
no  necessity  for  him  the  said  Walter  Bourne^  nor  is  he  obliged  by 
the  law  of  the  land,  to  answer  thereto  in  manner  and  form  as 
above  alleged,  wherefore  he  prays  judgment,  and  that  the  array  of 
the  said  panel  may  be  affirmed,  and  so  fortL  And  the  said  Robert 
Henry  O'Neill  now  here  joins  in  said  demurrer. 

It  is  thereupon  considered  and  adjudged  by  the  justices  and 
commissioners  aforesaid  that  said  demurrer  be  allowed,  and  that 
said  challenge  to  the  array  of  him  the  said  Robert  Henry  O'Neill 
be  overruled,  and  that  the  array  of  the  panel  so  last  returned  as 
aforesaid,  be  in  all  things  affirmed.  And  thereupon,  the  jurors 
so  impanelled  and  returned  as  aforesaid  being  called,  a  competent 
number  thereof  appear  to  answer  to  their  names.  And  the  said 
Robert  Henry  O'Neill  thereupon  peremptorily  challenged  eighteen 
of  the  jurors  so  last  appearing  and  answering  to  their  names  aa 
aforesaid,  and  thereupon  twelve  others  of  the  said  jurors  so  as 
aforesaid  appearing  and  answering  to  their  names,  to  wit,  John 
Coleman,  John  Clarke,  John  Lowry,  Thomas  M'Connell,  James 
John  Fulton,  William  Murdock,  Francis  Mason,  David  Gramble, 
John  Herlock,  Robert  Lowther^  James  Graham,  and  John  Gtunm 
are  tried  and  in  due  form  of  law  sworn  to  speak  the  truth  of  and 
concerning  the  premises  in  said  indictment  charged  as  aforesaid, 
and  upon  their  oath  say  that  the  said  Robert  Henry  O'Neill  is 
guilty  of  the  felony  and  murder  charged  against  him  as  in  and  by 
the  said  indictment  is  alleged ;  and  it  being  required  of  him  the 
said  Robert  Henry  O'Neill  to  show  why  tne  court  here  should 
not  proceed  to  judgment  and  execution,  who  further  saith  not. 
Whereupon  all  ana  singular  the  premises  being  seen  they  the 
court  here  fiilly  underst^. 

It  is  considered  and  adjudged  by  the  justices  aforesaid,  that  the 
said  Robert  Henry  O'Neill,  for  the  felony  and  murder  whereof  he 
so  stands  indicted  and  convicted  as  aforesaid,  be  hanged  by  the 
neck  until  dead,  and  that  his  body  be  afterwards  buried  within  the 
precincts  of  the  prison  in  which  he  has  since  such  conviction  as 
aforesaid  been  confined.  And  he  the  said  Robert  Henry  O'Neill 
for  the  cause  aforesaid,  is  by  the  court  committed  to  the  custody 
of  James  Edward  Leslie,  Esq.,  sherilT,  and  sa  forth. 

Upon  this  record  the  following  errors  were  assigned: — And 
now,  that  is  to  say  on  the  25th  May,  1854,  before  our  Lady  the 
Queen  at  Dublin,  cometh  the  said  Robert  Henry  O'Neill  into 
court  here  under  the  custody  of  the  keeper  of  Her  Majesty's  gaol 
of  the  county  of  Antrim,  by  virtue  of  a  writ  of  habeas  corpus 
issued  on  that  behalf,  and  immediately  saith  that  in  the  record  and 
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process  aforesaid^  and  also  in  giving  the  judgment  aforesaid^  there      0*Null 
18  manifest  error  in  this,  to  wit : —  ^     Qukmt 

That  upon  the  said  demurrer  to  the  said  challenge  of  him  the  "^  "_ 
said  Kobert  Henry  O'Neill  to  the  array  of  the  said  jury  so  1854. 
ordered  to  be  impanelled  as  aforesaid,  judgment  is  given  for  our  pL.~Zi^ 
said  Lady  tlie  Queen,  against  him  the  said  Kobert  Henry  O'Neill;  jtuyProoeu. 
whereas  by  the  law  of  the  land,  judgment  ought  to  have  been 
given  thereon  for  him '  the  said  Robert  Henry  O'Neill  against  our 
aaid  Lady  the  Queen.  Wherefore  in  that  there  is  manit^st  error.. 
There  is  also  error  in  this,  that  upon  the  said  demurrer  to  the 
challenge  of  him  the  said  Robert  Henry  O'Neill  to  the  array  of 
the  said  jury,  judgment  is  given  that  the  said  demurrer  be  allowed, 
and  that  said  challenge  to  the  array  be  overruled,  and  that  the 
array  of  the  said  panel  be  in  all  things  affirmed ;  whereas  by  the 
law  of  the  land,  judgment  ought  to  have  been  given  thereon  that 
the  said  demurrer  be  overruled  and  the  said  panel  be  quashed ; 
wherefore  in  that  there  is  manifest  error,  and  this  the  said  Robert 
Henry  O'Neill  is  ready  to  verify;  wherefore  he  prays  that  the 
judgment  of  death  and  execution  aforesaid  and  other  errors  in  the 
record  and  proceedings  aforesaid  appearing  may  be  reversed, 
annulled,  and  altogether  had  for  nothing,  and  that  he  may  be 
restored  to  the  free  law  of  the  land,  and  all  that  he  hath  lost  by 
the  occasion  of  the  said  judgment. 

Joinder  in  error. 

Ferguson  (with  him  Napiery  Q.C.),  for  the  plaintiff  in  error. — 
The  allocutus  is  bad  for  insufficiency.  It  should  have  gone  on  to 
say  against  him  the  said  Robert  Henry  O'Neill.  So  it  appears 
from  all  the  precedents.  In  O'Brien  v.  The  QueeUy  2  H.  L.  Cas. 
465,  these  words  being  in  the  allocutus,  it  was  therefore  held 
sufficient :  (4  Chitt.  Cr.  Law ;  6  War  State  Trials ;  R,  v.  Boyce, 
4  Burr.  2087.)  From  what  appears  on  the  record  there  was 
another  panel  before  the  Record  Court  which  should  have  been 
exhausted  before  the  judge  made  this  order  to  return  a  jury 
immediate.  The  Legislature  intended  by  the  Common  Law  Pro- 
cedure Act  to  give  a  superior  class  of  jurors  for  the  trial  of 
criminal  issues,  and  the  proceeding  here  has  been  a  violation  of 
that  act.  The  109th  section  of  that  act  provides,  **  That  no  jury 
process  shall  be  necessary  or  used  in  any  action ;  but  the  precept 
issued  by  the  judges  of  assize  to  the  sheriff  to  summon  iurors  for 
the  assizes  shall  direct  that  the  jurors  be  summoned  for  the  trial  of 
all  issues,  whether  civil  or  criminal,  which  may  come  on  for  trial 
at  the  assizes,  and  the  jurors  shall  thereupon  be  summoned  in  like 
manner  as  at  present;"  and  the  117th  section  enacts  that  ^Uhe 
jurors  whose  names  are  contained  in  such  panel  as  aforesaid^  shall 
be  the  jurors  to  try  the  causes  at  the  assizes  and  sittings  for  which 
they  shall  be  summoned  respectively."  The  court,  as  far  as 
appears  from  the  record,  was  one  of  oyer  and  terminer  and  not  of 
gaol  delivery,  and,  if  so,  it  had  no  right  to  order  a  jury  to  be  re- 
turned instanter,  but  to  issue  a  venire  facias  returnable  within  a 
specified  time.     The  power  to  order  on  terms,  a  jury  to   be 
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returned  instanter,  is  strictly  confined  to  judges  of  gaol  deliveiy  : 
(Dow.  P.  C.  560,  section  1 ;  and  562,  section  5,  et  seq, ;  see  also 
the  cases  in  note  there  of  Hall,  261,  264;  Rastall's  Entries^  384, 
385 ;  and  Foster  Cr.  Law,  63.  He  also  cited  2  Gudes  Crim. 
Pract.  8 ;  O'Connell  v.  The  Queen,  11  CI.  &  Fin.  247 ;  Vin.  Abr. 
^'  Trial"  P. ;  2  Hayes  Crira.  Law,  592 ;  Holt  v.  Meadoiocroft^ 
4  M.  &  S.  467  ;  2  Gab.  Dig.  120r,) 

H,  Law  (with  whom  Sir  Thomas  Staples,  CorbalUs,  Q.C.,  and 
the  AttQmey'GenercJ)y  for  the  Crown. — As  to  the  form  of  the 
albcutus,  no  particular  words  are  necessary,  and  the  words  which 
are  said  to  have  been  improperly  omitted  as  mere  surplusage : 
(  O'Brien  v.  The  Queen,  2  H.  L.  Cas.  494.)  As  to  the  other  point, 
the  Common  Law  Procedure  Act  is  an  affirmative  act,  and  does 
not  take  away  the  power  inherent  in  the  judge  of  gaol  delivery 
(as  the  judge  here  was)  to  order  a  jury  to  be  returned  instanter. 
Unless  this  power  was  expressly  taken  away  it  remains:  (Bac 
Abr.,  title  **  Statute,"  G.)  If  the  sheriff  acted  rightly,  as  we  aay 
he  did  when  the  panel  was  quashed,  the  judge  then  had  the  right 
to  get  a  jury  returnable  immediately  to  dispose  of  the  business;  if 
he  were  wrong  there  was  no  proper  panel  before  the  court,  and  the 
necessity  for  exercising  this  arose.  They  also  cited  Hayes  v. 
The  Queen,  2  Cox  Crim.  Cas.  611 ;   1  Tremayne,  P.  C.  26. 

Napier,  Q.C.,  replied,  without  prejudice  to  the  right  of  the 
Crown,  to  the  general  reply. 


,  June  15. 

Lefrot,  C.  J.,  now  delivered  the  judgment  of  the  court. — 
This  case  comes  before  the  court  on  a  writ  of  error  brought  by  the 
prisoner,  and  he  assigns  for  error  two  principal  grounds ;  one,  error 
in  the  proceedings  under  which  the  verdict  was  found,  the  other 
affecting  the  proceedings  on  which  final  judgment  was  pronounced. 
We  are  clearly  of  opinion  that  there  is  no  ground  for  maintaining 
either  the  one  or  the  other.  It  was  not  from  any  doubt  that  we 
entertained  that  we  did  not  proceed  at  once  to  ^ive  our  opinion ; 
but,  from  the  nature  of  the  case  affecting  life,  and  from  its  invok- 
ing the  construction  and  consideration  of  an  act  which  has  hitherto 
received  no  judicial  interpretation,  and  from  the  line  of  argument 
taken,  involving  a  great  variety  of  topics  which  we  wished  to  con- 
sider fully,  in  order  to  ascertain  how  far  they  could  affect  our 
judgment,  we  thought  it  becoming  to  take  time.  Now  we  are  of 
opinion  that,  upon  any  or  either  view  that  may  be  taken,  in  the 
construction  of  this  act^  respecting  the  proceedings  on  the  trial, 
according  to  what  appears  on  the  face  of  this  record,  there  was  no 
error.  It  appears  on  the  face  of  the  record,  that  a  precept  was 
issued  by  the  judge  of  assize  to  the  sheriff  of  the  county  where  the 
trial  was  to  be  heard,  whereby  he  was  directed  to  summon  a  jury 
for  the  trial  of  all  issues,  as  well  civil  or  criminal,  that  the  way  in 
which  the  sheriff  executed  the  precept  was  by  summoning  a  cer- 
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tain  number  of  jurors  for  the  trial  of  criminal  issues,  and  a  certain     O'Neill 
other  number  for  the  trial  of  civil  issues  (but  there  is  nothing  on  ^ 

the  record  to  show  that  a  panel  was  returned  of  persons  to  serve  "^_^"*- 
as  both);  that  in  the  course  of  proceeding  in  the  Crown  Court,  1854. 
the  panel  in  that  court  for  the  trial  of  prisoners  was  quashed.  pSZT^ 
From  this  moment  there  was  no  panel  of  any  sort  in  that  court.  juryPrwxMa, 
The  record  goes  on  to  state  that,  under  these  circumstances,  when 
issue  was  joined  between  the  Crown  and  the  prisoner,  the  judge 
who  sat  under  the  commission  of  gaol  delivery  made  an  order  for 
the  sheriff  to  return  a  jury  immediately,  and  in  pursuance  of  that 
order  a  jury  was  summoned,  who  tried  the  prisoner  and  by  whom 
he  was  convicted.  He  challenged  the  array,  inasmuch  as  none  of 
those  jurors  had  been  summoned  pursuant  to  the  late  act  for  the 
trial  of  all  civil  and  criminal  issues  (the  Criminal  Law  Frocedtire 
Act.)  If  he  were  right  in  that  objection,  there  has  been  a  mis- 
trial ;  and  if  his  trial  was  of  necessity  to  be  had,  and  could  only 
be  had  under  this  late  act,  whatever  construction  we  may  put  on 
it,  it  would  have  been  a  bad  trial.  Whether  the  construction  of 
the  act  be  that  the  sheriff  must  return  a  panel  of  jurors,  every  in- 
dividual of  which  panel  must  have  been  summoned  for  both  pur- 
poses, or  whether  ne  may,  under  this  act,  make  two  panels  com- 
posed of  such  persons — whichever  constructioa  be  the  right  one, 
there  was  not  a  jury  before  the  court  competent  to  try  this  case, 
if  this  panel  was  quashed.  This  at  once  brings  us  to  the  question, 
was  there  any  jurisdiction  existing  in  the  judge  of  gaol  delivery  to 
order  a  panel  to  be  returned  such  as  he  mignt  have  ordered  pre- 
vious to  this  act?  Has  the  act  taken  away  the  right  of  such 
judge  and  deprived  him  of  the  right  which  he  had  before  this  act 
at  common  law,  and  which  was  recognised  by  the  Jury  Act  next 
preceding  this  act  now  under  consideration  ?  The  authority  of  the 
judge  of  gaol  delivery  at  common  law  was  this — if  by  any  fatality 
or  neglect  of  the  sheriff,  or  from  the  panel  becoming  exhausted  by 
challenges,  or  from  any  other  cause  whatever,  it  became  inopera- 
tive, he  had  a  right  by  verbal  order  to  direct  the  sheriff  to  return 
a  jury  immediately  when  issue  was  joined  between  the  Crown  and 
the  prisoner.  The  sheriff  was  bound  to  return  a  panel,  and  by  that 
the  prisoner  might  and  should  be  tried.  That  such  was  his  jurisdic^ 
tion  appears  from  the  highest  authority — from  Hale's  Pleas  of  the 
Crown,  and  more  especially  from  the  judgment  of  Treby,  C.  J.,  in 
Cookers  case,  1 3  Hargrave's  St.  Tr.  That  was  a  decision  made  under 
the  most  solemn  circumstances,  on  the  trial  of  a  man  for  a  capital 
offence,  before  the  full  court ;  and  we  have  there  a  full  and  accurate 
statement  of  the  common  law  authority  of  such  judges,  and  of 
the  earlier  cases  on  the  point  We  have  the  same  statement  in 
Hawkins'  Pleas  of  the  Crown,  and  in  Foster's  Crown  Law.  Here, 
then,  if  nothing  has  intervened  to  take  away  the  exercise  of  that 
right,  we  have  had  a  trial  under  that  authority.  For  if  that 
authority  existed  previous  to  the  late  act,  and  has  not  been  taken 
away  by  that  act,  the  mandate  of  the  judge  was  legal,  the  return 
to  it  was  legal,  and  the  trial  with  such  panel  perfecuy  legal.    That 
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O'Neill      case  of  Cookers  was  a  very  strong  one^  because  the  first  panel  then 
Thk  Qukkn    ^^  ^^^^  acted  on   to   the  extent  of  calling  nine  jurors.     The 

'   return  could  not  in  that  case  be  immediate,  as  the  prisoner  had  a 

1854.  right  to  a  copy  of  the  panel ;  but,  as  Sir  Michael  Foster  states  it^ 
Pmrt^e—  that  was  the  only  reason  why  the  new  panel  was  not  ordered  to  be 
Jury  Process,  returnable  instanter,  and  why  the  trial  was  postponed.  The  next 
question  is  then,  has  that  common  law  authority  been  taken  away 
by  any  jury  act  ?  The  act  next  preceding  this  present  act  was  the 
3  &  4  Will.  4,  c.  91,  s.  15,  and,  so  far  from  the  act  taking  away  that 
right,  that,  while  it  regulates  all  about  the  trial  of  civil  as  well  as 
criminal  issues,  it  contains  a  specific  proviso  ^'that  nothing^  therein 
contained  shall  be  construed  to  prevent  the  Court  of  lKmg%  Benchy 
or  any  court  of  oyer  and  terminer,  gaol  delivery,  or  court  of 
sessions  of  the  peace,  from  respectively  having  and  exerdsing  the 
same  power  ana  authority  as  they  may  now  have  and  exercise,  in 
issuing  any  writ  or  precept,  or  in  making  any  award  or  order, 
orally  or  otherwise,  for  the  return  of  a  jury  for  the  trial  of  any 
issue  before  any  of  such  courts  respectively,  or  for  the  amending 
or  enlarging  the  panel  of  jurors  returned  for  the  trial  of  any  such 
issue ;  and  the  return  to  every  such  writ,  precept,  award  or  order, 
and  the  proceedings  thereon,  shall  be  made  in  the  manner 
heretofore  used  and  accustomed  in  such  courts  respectively — save 
and  except  that  the  jurors  shall  be  returned  from  the  body  of  the 
county,  and  not  from  any  particular  venue  within  the  county,  and 
shall  be  qualified  according  to  this  act''  So  far,  therefore,  as  the 
Jury  Act  goes,  it  leaves  untouched  the  common  law  power  of  the 
judge  of  gaol  delivery.  Now  has  this  last  act,  this  Cfommon  Law 
Procedure  Act,  taken  away  that  power,  or  has  it  in  any  manner 
interfered  with  the  saving  made  in  the  previous  statute  ?  For  the 
purpose  of  ascertaining  the  intention  of  the  Legislature  let  us  look 
to  the  preamble,  and  see  what  it  imports :  ^^  Whereas  it  is  ex- 
pedient to  simplify  and  amend  the  course  of  procedure  as  to  the 
process,  practice,  pleadings  and  evidence  in  the  superior  courts  of 
common,  law  in  Ireland,  so  as  to  make  the  same  less  dilatory  and 
expensive,  and  to  prevent  substantial  justice  from  being  de- 
feated by  reason  of  the  variety  of  forms  of  actions,  and  the 
technicalities  and  prolixities  of  pleadings,  and  the  unnecessary 
length  of  records,  and  to  consolidate  the  provisions  of  several 
statutes  and  rules  of  court  relating  to  such  proceedings :  Be  it 
therefore  ena<5ted,"  &c.  According  to  the  preamble,  we  have  no 
right  to  expect  anything  touching  criminal  proceedings.  In  this 
act  especially,  section  3  provides  that,  ^'  from  and  after  the  com* 
mencement  of  this  act  the  several  acts  and  parts  of  acts  set  forth 
in  the  schedule  A.  to  this  act  annexed,  so  far  as  the  said  act  or 
parts  of  any  act  relate  to  personal  actions  or  actions  of  ejectment 
in  the  superior  courts  of  law  in  Ireland,  and  no  further,  or  other- 
wise to  the  extent  to  which  such  acts  or  parts  of  such  acts  are  by 
such  schedule  expressed  to  be  repealed  are  hereby  repealed,  except 
as  to  anything  done  before  the  commencement  of  this  act,  and 
except  so  far  as  may  be  necessary  for  the  purpose  of  supporting 
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and  continuing  proceedings  heretofore  taken,"  &c.  And  the  0*Nbxll 
24 1  sty  *'  that  the  schedules  annexed  to  this  act  shall  be  deemed  to  ^  ^ 
be  a  part  of  this  act,  with  such  modifications  and  departures  as  "'  vtPMw* 
the  particular  facts  of  the  case  may  render  necessary."  Now  1854. 
what  do  we  find  in  the  schedule  annexed  to  this  act?  The  pS^_^ 
portions  of  the  3  &  4  Will  4^  contained  only  in  sections  10  and  12  j^r^  Process. 
and  that  only,  so  far  as  they  relate  to  personal  actions.  The  15th 
section  of  the  3  &  4  Will.  4,  c.  91,  which  expressly  saves  the 
common  law  jurisdiction  of  the  judge  of  gaol  delivery,  is  not 
repealed,  and  the  authority  of  the  judge  of  gaol  delivery  still 
remains  as  it  was  at  the  common  law.  The  parts  of  the  10th  and 
12th  sections,  so  far  only  as  they  relate  to  personal  actions,  are 
repealed,  and  everything  else  re-enacted ;  and  therefore,  not  alone 
by  the  common  law  does  it  exist,  but  also  by  the  antecedent 
statute  law  is  the  power  of  the  judge  recognised.  We  then  come 
to  the  only  two  sections  of  this  act  which  import  to  deal  with 
criminal  proceedings,  and  which  are  entitled  juries  and  jury 
process ;  and  therefore  all  the  rest  of  this  act  is  to  be  looked  on 
as  not  interfering  vnth  the  previous  law.  I  have  already  referred 
to  the  intention  of  the  Legislature ;  but,  by  the  109th  section,  the 
statute  has  to  a  certain  extent  interfered  with  criminal  proceedings ; 
that  section  enacts  that  '*  no  jury  process  shall  be  necessary  or  used 
in  any  action,  but  the  precept  issued  by  the  judges  of  assize  to  the 
sheriff  to  summon  jurors  shall  direct  that  the  jurors  be  summoned 
for  the  trial  of  all  issues,  whether  civil  or  criminal,  which  may 
come  on  for  trial  at  the  assizes^  and  the  jurors  shall  thereupon  be 
summoned  in  like  manner  as  at  present."  We  have  then  a  com- 
plete extinguishment  of  the  only  jury  process  that  antecedently 
existed.  We  have  an  extinguishment  of  any  jury  process  on  the 
trial  of  criminal  issues;  but,  inasmuch  as  the  Legislature  took 
away  all  the  means  of  getting  a  jury  to  try  civil  issues,  they  pro- 
vided as  to  the  manner  in  which  such  juries  were  to  be  summoned. 
They  were  to  be  summoned  by  inserting  into  the  precept  a 
direction  to  the  sheriff  that  at  the  same  time  and  on  the  same  day 
he  should  summon  jurors  for  the  trial  of  civil  as  well  as  criminal 
issues ;  and,  whether  we  read  that  as  a  provision  that  each  indi- 
vidual should  be  summoned  for  the  trial  of  both  classes  of  issues, 
or  whether  he  should  summon  one  set  for  one  purpose  and  another 
for  the  other,  by  either  course  he  equally  satisfies  the  precept. 
This,  however,  cannot  in  any  way  interfere  with  the  power  of  the 
judge  of  gaol  delivery,  to  order  a  jury  to  be  returned  mstanter,  for 
he  does  not  derive  his  authority  from  this  act,  but  he  holds  it  inde- 
pendently, unless  this  act  takes  it  away.  This  is  an  afiirmative 
act,  and  I  cannot  find  anything  in  it  taking  away  that  authority. 
Whatever  be  the  construction  of  the  act  as  to  the  duty  of  the 
sheriff,  the  common  law  authority  of  the  judge  is  still  untouched, 
and  the  trial  in  this  case  has  therefore  been  properly  conducted. 
If  the  trial  had  taken  place  with  a  panel  under  the  precept 
directed  by  the  last  act,  a  violation  of  the  act  would  have  been 
fatal.     The  panel  returned  under  this  act,  however,  was  quashed. 
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and)  therefore,  there  was  no  panel  under  this  or  any  other  jury 
act   in  the  court ;  the  authority  of  the  judge  of  gaol  delivery 
might  therefore  be  interposed ;  acting  on  that  authority  he  got  a 
puiel  returned  instanter,  and  with  that  the  trial  took  place. 
Without,  therefore,  at  all  deciding  what  may  be  the  duty  of   the 
sheriff  under  this  act,  we  have  come  to  the  conclusion  that  the  trial 
was  legally  had.     There  was  another  objection  taken,  though  not 
much  relied  on  in  argument  by  the  prisoner's  counsel,  that  it  does 
not  appear  on  the  face  of  the  recora  that,  when  the  prisoner  was 
called  on  for  what  he  had  to  say  why  the  court  should  not  proceed 
to  pronounce  judgment,  the  words  ^  against  him"  were  omitted. 
Now  we  have  on  the  record  the  finding  of  the  jury  immediately 
before  the  attocutus,  that  they  had  found  the  prisoner  guilty  of  the 
crime  charged  against  him,  and  that  thereupon  he  was  asked  what 
he  had  to  say  why  the  court  should  not  proceed  to  judgment. 
Why  it  is  only  to  read  the  word  judgment  with  the  preceding 
words  (the;^  form  part  of  the  same  sentenced  and  there  could  not 
be  an  imaginable  doubt  but  that  this  was  addressed  to  him ;  bnt^ 
if  there  was  any  necessity  for  an  authority,  that  case  of  Beff.  t. 
0*Brien  furnishes  it.     We  are,  therefore,- unanimously  of  opinion 
that  the  judgment  must  be  affirmed. 

The  prisoner  having  been  brought  up  under  a  habeas  carpusy  the 
Attomey-General  now  moved  that  he  be  remitted  to  the  custody  of 
the  sheriff  of  the  county  of  Antrim,  and  an  order  was  accordii^ly 
made  to  that  effect 
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*      COURT  OF  QUEEN'S  BENCH. 
(Before  Lord  Campbell,  C.J.)  . 
January  24,  1855. 
Reg.  v.  The  Inhabitants  of  Bedfordshibe. 

Bridge — lAabiUty  to  repair — Reputation — Private  obligation. 

Indictment  far  nonrepair  of  a  public  bridge^  and  plea,  setting  up  the 

duty  of  private  persons,  ratione  tenurse,  to  repair  distinct  parts  of  the 

bridge: 
Held,  that  evidence  of  reputation,  such  as  declarations  by    deceased 

persons,  that  the  county  was  the  proper  party  to  repair,  was  ad" 

miseible, 

THIS  was  an  indictment  against  the  county  for  the  nonr^air 
of  Harold's  Bridge,  over  the  Ouse,  in  the  county  of  Bedrord. 

Plea. — That  Earl  de  Grey,  Mr.  Alston,  and  Mrs.  Trevor  were 
respectively  liable,  ratione  tenurtB,  to  repair  the  three  northern 
arches  of  the  bridge. 

At  the  trial  before  Cresswell,  J.,  at  Huntingdon,  a  verdict  was 
found  for  the  prosecutors. 

A  rule  nisi  having  been  obtained,  on  the  ground  of  the  rejection 
of  evidence  of  reputation,  viz.«  the  declaration  of  deceased  persons 
as  to  the  parties  uable  to  repair,  which  was  tendered  at  the  triaL 


January  18. 

Tozer  and  WeUs  showed  cause,  and  Worlledge  and  Pearse  sup- 
ported the  rule. 

Authorities  cited: — 9  Hen.  3,  c  15 ;  13  Co.  Rep.  33 ;  Pritchard 
V.  Powell,  10  Q.  B.  589 ;  R.  v.  Wavertree,  2  Moo.  &  Rob.  353 ; 
Drinhwater  v.  Porter,  7  C.  &  P.  181 ;  R.  v.  Sutton,  8  A.  &  E. 
516  ;  Earl  of  Carnarvon  v.  ViUabois,  13  M.  &  W.  313 ;  Dunraven 
V.  Lewettyn,  15  Q.  B.  791 ;  R.  v.  Antrobus,  2  A.  &  E.  793 ;  fVeehs 
V.  Sparhcy  1  M.  &  S.  686 ;  Morewood  v.  Wood^  14  East,  329 ; 
Rogers  v.  Wood,  2  B.  &  Ad.  245 ;  R.  v.  CoUonj  3  Camp.  444 ; 
Evans  v.  Rees,  10  A.  &  E.  151 ;  Hmley  v.  Lyme  Regis,  8  Bligh. 
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Reg.  N.S.690;  R.Y.Leiffh,  10  A.&E.39;  LaybaumY.  CWs^,4M.&W. 
320;  Pirn  v.  Curell,  6  M.  &  W.  234;  R.  v.  BuMugk,  1  Salk. 
358 ;  R.  V.  WaUs,  7  Mod.  55.  Cur.  adv.  vuU. 

JUDGMENT. 

^f^-  Lord  Campbell,  C.  J. — The  question  which  we  have  to  deter- 

Efftdence—  mine  in  this  case  is,  whether,  on  the  trial  of  an  indictment  for  the 
nonrepair  of  a  public  bridge,  with  a  plea  that  third  persons  are 
bound  to  repair  the  bridge  ratume  tenurce,  evidence  of  reputation 
is  admissible.  The  law  of  England  lays  down  the  rule  that,  on 
the  trial  of  issues  of  fact  before  a  iury,  hearsay  evidence  is  to  be 
excluded,  as  the  jury  might  often  oe  misled  by  it ;  but  it  makes 
exceptions  where  a  relaxation  of  the  rule  tends  to  the  real  investi- 
gation of  truth  and  the  attainment  of  justice.  One  of  these  ex- 
ceptions relates  to  matters  of  public  or  general  interest  The  term 
'^ interest''  here  does  not  mean  that  which  is  interesting  from 
gratifving  curiosity,  or  the  love  of  information  and  amusement; 
but  that  in  which  a  class  of  the  community  has  a  pecuniary  in- 
terest, or  some  interest  by  which  their  legal  rights  or  liabilities  are 
affected.  The  admissibility  of  the  declarations  of  deceased  persons 
in  such  cases  is  admitted,  because  these  rights  and  liabilities  are 
generally  of  ancient  and  obscure  origin,  ana  may  be  acted  on  only 
at  distant  intervals  of  time ;  and  distinct  proof  of  their  existence, 
therefore,  ought  not  to  be  required,  because,  with  local  matters  in 
which  the  community  are  interested,  all  persons  living  in  the 
neighbourhood  are  likely  to  be  conversant,  and  common  rights  and 
liabilities  being  naturally  discussed,  what  is  talked  of  in  public 
conversation  respecting  them  may  be  presumed  to  be  true,  for 
conflicting  interests  would  tend  to  contradictions  from  others  if 
the  statements  were  false ;  and  thus  a  trustworthy  reputation  may 
arise  from  the  concurrence  of  many  parties  unconnected  with  each 
other,  who  are  all  interested  in  investigating  the  subject  But 
that  relaxation  has  not  been,  and  ought  not  to  be,  extended  to 
questions  relating  to  matters  of  mere  private  interest;  for,  respect- 
ing these,  direct  proof  may  be  given,  and  no  trustworthy  reputa- 
tion is  likely  to  arise.  Let  us  now,  upon  these  principles,  examine 
whether  the  issue  joined  on  the  record  raises  a  question  on  which 
evidence  of  reputation  ought  to  be  admitted.  It  does  involve  mat- 
ters of  private  right,  namely,  whether  certain  lands  are  burdened 
with  the  charge  of  repairing  certain  arches  of  a  bridge — a  matter 
of  great  importance  to  the  owners  of  these  lands ;  but  does  it  not 
likewise  relate  to  matter  of  public  and  general  interest  within  the 
received  legal  meaning  of  the  words  ?  AH  the  inhabitants  of  the 
county  of  Bedford,  who  have  any  property  liable  to  be  assessed  to 
the  county  rate,  have  an  interest  in  the  question  whether  the  bridge 
is  to  be  repaired  by  the  county,  or  whether  the  county  is  exempted 
from  this  burden,  the  obligation  to  repair  it  lying  upon  the  owners 
of  certain  lands  ratione  tenures.  The  amount  of  the  sum  which 
every  such  inhabitant  is  liable  to  contribute  to  the  county  rate 
would  be  affected  by  the  verdict  of  the  jury.    There  is  likewbe 
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another  class  of  the  community  who  have  an  interest  in  this  ques*        ^^' 
tion — probably  not  so  numerous,  but  sufficiently  numerous  to  Iiihabitaiits 
make  it  a  matter  of  public  interest — those  who  have  occasion  to         op 
use  the  bridge.     When  it  becomes  ruinous  and  impassable,  as  it  s»>tokmhieb 
now  isy  the  liability  to  repair  it  is  a  matter  of  much  importance  to        1855. 

this  class  of  the  community.     If  they  indict  the  county,  the  bur-        , 

den  of  repairing  lying  on  the  owners  of  the  lands  roHone  tenurcB;  ^^^^^^ 
or  if  they  indict  the  owners  of  the  lands,  the  burthen  of  repairing  ^^ 
lying  on  the  county,  and  they  fail  in  the  prosecution,  they  incur 
a  heavy  expense,  and  the  bridge  remains  ruinous  and  impassable. 
The  question,  therefore,  is  almost  sure  to  be  discussed  in  the 
neighbourhood,  and  a  true  reputation  upon  the  subject  is  likely  to 
prevaiL  Mr.  Tozer  contended  that  the  evidence  should  be  ex- 
cluded, because  the  deceased  person,  whose  declaration  is  to  be 
admitted  could  .only  draw  his  inference  from  some  act  of  repair, 
and  this  would  be,  in  substance,  admitting  evidence  of  reputation 
of  a  particular  fact :  but  the  deceased  person  may  have  spoken 
from  a  distinct  reputation  prevailing  in  the  neighbourhood  without 
reference  to  anything  done  within  his  own  knowledge ;  or  he  and 
others  may  have  heard  the  owner  of  the  lands  in  question  admit 
that  he,  the  owner,  had  repaired  and  was  liable  to  repair  the 
bridge  ratiane  ienura.  If  the  possibility  that  the  deceased  person's 
inference  may  proceed  from  some  defective  premises  were  sufficient 
to  exclude  it,  this  head  of  evidence  would  be  entirely  put  an  end 
to.  The  weight  to  be  attached  to  it  must  vary  exceedingly, 
and  perhaps  can  never,  be  very  great;  but  the  law  says  that 
such  evidence  is  to  be  received.  If  the  question  were,  whether  a 
bridge  be  a  public  bridge,  which  the  public  have  a  right  to  use, 
and  the  county  be  bound  to  repair,  there  seems  to  be  no  doubt 
that  evidence  of  reputation  would  be  admissible ;  and  there  seems 
no  occasion  for  following  a  different  course  where  the  question  is 
whether  the  county  or  an  individual  be  bound  to  repair.  Here  ' 
the  private  liability  of  the  individual  comes  in ;  but  the  question 
of  the  liability  of  the  county  remains.  The  answer  expected  to 
the  question  overruled  probably  was,  that  the  witness  had  heard 
his  deceased  father  say  that  there  was  in  the  county  of  Bedford  a 
reputation  respecling  the  liabilitv  to  repair  certain  arches  of  the 
bndge,  namely,  that  they  should  be  repaired  by  the  owners  of  the 
land  mentioned  in  the  plea.  This  does  touch  the  private  right, 
and  throws  the  burden  on  individuals ;  but,  at  the  same  time,  it 
touches  the  question  whether  the  county  is  bound  to  repair ;  and 
it  indicates  the  persons  against  whom  proceedings  should  be  insti- 
tuted before  the  magistrate,  with  a  view  to  obtain  the  repair  of 
the  bridge,  this  being  matter  clearly  of  public  interest  There 
certainly  is  an  express  authority  on  the  other  side,  and  very 
much  to  be  respected,  in  the  case  of  Bea.  v.  The  IiUiahitanti 
of  Wcmertree^  2  Moo.  &  Bob.  353.  On  the  trial  of  an  indict- 
ment for  not  repairing  a  highway,  the  counsel  for  the  defen- 
dants having  offered  evidence  of  reputation  that  the  owners  of 
certain  lands  adjoining  the  road  were  bound  to  repair  ratione 
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Bbo.        tenurtB  (I  read  the  words  of  the  report):   "Maule,  J.,  was  of 

^'  opinion  that  evidence  of  reputation  could  not  be  admitted  to  ee- 

o^  ^^^  tablish  the  liability  to  repair  ratiane  tenurm,  that  liability  being 

Bedfordshire  matter  of  a  private  nature."    But  it  would  appear  from  the  report 

~7        that  the  point  was  not  argued,  and  that  no  authority  was  cited ; 

.'        and  the  verdict  bavins  been  for  the  defendants^  there  was  no  op* 

Evidence^  Dortunity  of  questioning  the  ruling  of  the  learned  judge.  My 
Bridge.  brother  Crompton,  J.,  was  then  counsel  for  the  defendants  and  got 
the  verdict,  and  therefore  there  was  no  opportunity  of  reviewing 
the  decision  of  the  jud^e,  as  there  would  have  been  if  the  verdict 
had  been  for  the  prosecution.  The  liability  of  the  individual  to 
repair  ratione  tenurce,  as  far  as  he  was  concerned  was  a  matter  of  a 
private  nature,  but  it  involved  the  liability  of  the  inhabitants  of 
the  township  to  repair,  which  was  a  matter  of  a  public  nature 
affecting  the  pecuniary  interest  of  a  class  of  the  community.  An*- 
other  authority  likewise  entitled  to  great  respect  in  a  question  put 
from  the  bench  during  the  argument  by  the  defendant's  counsel 
in  the  case  of  Rex  v.  AntrobuSy  2  Ad.  &  E.  793,  on  the  trial  at  bar 
of  an  information  against  the  sheriff  of  a  county  for  not  executing 
a  criminal  sentenced  to  death ;  it  was  proposed  to  ask  the  witness 
whether  he  had  heard  that  it  was  the  custom  for  the  sheriff  to  be 
exempt  from  performing,  or  for  another  officer  to  perform,  the  duty 
in  the  particular  county.  There  Patteson,  J.,  said,  **  It  is  some- 
thing like  a  charge  to  repair  a  bridge  ratiane  tenur<B.  Can  that  be 
supported  by  evidence  of  reputation,  because  the  whole  country  is 
interested  in  the  repair  of  the  bridge?"  This  certainly  shows  that 
at  the  moment  the  impression  on  the  mind  of  that  most  learned 
judge  was,  that  such  evidence  was  inadmissible.  But  the  authori* 
ties  on  the  other  side  seem  to  us  considerably  to  prevail  In  the 
first  place.  Rex  v.  Cotton^  3  Camp.  444,  shows  that  in  the  year 
1813  it  was  the  opinion  of  the  most  learned  lawvers  then  in  the 
profession,  that  such  evidence  was  admissible.  On  a  trial  before 
Dampier,  J.,  which  I  remember  took  place  in  the  Crown  Court  of 
Stafford,  on  an  indictment  for  not  repairing  a  highway,  which  it  was 
alleged  that  the  defendant  was  bound  to  repair  ratione  tenur<By  evi- 
dence of  reputation  was  offered  on  the  part  of  the  prosecution  to 
prove  the  liability.  Lord  Tenterden,  then  at  the  bar,  as  counsel 
for  the  defendants,  objected  to  its  admissibility  only  on  the  ground 
that  it  was  post  litem  motam.  Dampier,  J.,  after  observing  that 
the  question  was  one  of  novelty  and  importance,  and  regretting 
that  he  had  to  decide  it  without  being  subject  to  review,  says : — 
^*  I  have  certainly  had  the  advantage  of  hearing  it  ably  argued  on 
both  sides.  I  am  of  opinion  that  the  document  is  not  admissible 
as  evidence  of  reputation.  The  reason  for  admitting  the  declara- 
tions of  deceased  persons  upon  public  rights  made  ante  litem 
motamy  is  that  these  declarations  are  considered  as  disinterested 
and  dispassionate,  and  made  without  any  intention  to  serve  a  cause 
or  mislead  posterity ;  but  the  case  is  entirely  altered  post  litem 
motam.  Declarations  there  made  are  so  likely  to  be  produced  by 
interest,  prejudice  or  passion,  that  no  reliance  can  safely  be  placed 
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upon  them ;  and  it  has  therefore  been  wisely  decided  that  evidence        Rbo. 
of  reputation  arising  poit  litem  motam  shall  not  be  admitted."  This  <^- 

very  distinguished  judge,  after  full  argument  and  deliberation,  ^»»^^^"" 
thus  intimates  his  opinion  that  the  question  was  substantially  upon  bedfobssribb 

a  public  right,  and  that  if  the  evidence  of  reputation  offered  nad        

arisen  ante  litem  motam^  it  ought  to  have  been  admitted.  But  in  ^^^' 
the  Kelham  Bridge  case  {Reg.  w/Suttony  8  A.  &  E.  516),  the  veiy  Endmce^ 
point  appears  to  have  been  expressly  and  solemnly  decided  by  this  Bridge, 
court ;  that  being  an  indictment  for  nonrepair  of  a  road,  in  which 
it  was  alleged  that  the  defendant  was  bound  to  repair  ratione 
tenurcB.  Certain  documents  were  admitted  at  the  trial,  which 
w^re  of  a  tendency  to  show  a  reputation  against  the  immemorial 
obligation  relied  on;  and,  on  a  new  trial  being  moved  for  on 
account  of  their  admission,  it  was  argued  at  great  length  that  they 
were  not  admissible  as  evidence  of  reputation.  Lord  Denman,  C.  J., 
afterwards,  in  delivering  the  considered  judgment  of  the  court,  in 
which  the  rule  for  a  new  trial  was  discharged,  says : — "  Much  dis- 
cussion appears  to  have  taken  place  at  the  trial,  as  well  as  in  this 
court,  respecting  the  purpose  for  which  this  evidence  was  received, 
as  if  it  mis^ht  be  admissible  in  some  points  of  view,  though  not  in 
others.  We  find  it  unnecessary  to  consider  any  distinctions  of  this 
kind,  because  we  are  clearly  of  opinion  that  these  documents,  all 
and  each  of  them,  were  material  to  the  issue,  and  good  evidence 
towards  proving  it.**  One  of  these  documents  was  a  record  of  a 
prosecution  in  ine  reign  of  Edward  the  Third  against  the  Bishop 
of  Lincoln  for  not  repairing  this  bridge,  with  a  verdict  of  not 
guilty,  and  a  declaration  hj  the  jury,  when  asked  "  Who  of  right 
Id  bound  the  aforesaid  bridge  to  repair?"  that  they  are  entirely 
ignorant.  This  case  has  since  been  considered  as  deciding  that 
evidence  of  reputation  is  admissible  respecting  the  liability  to 
repair  a  bridge  ratione  t<nur<B.  In  the  case  of  Ijord  Dunraven  v. 
LetoelHn,  15  Q.  B.  in  the  Exch.  Ch.,  where  the  question  arose 
whether  evidence  of  reputation  is  admissible  respecting  a  different 
right  had  been  properly  rejected,  Mr.  Ellis,  counsel  for  the  plaintiff 
in  error,  having  to  argue  for  the  admissibilitv  of  the  evidence,  and 
relying  on  the  Kelham  Bridge  case,  said  that  it  was  there  held 
that  the  defendants  might  show  by  an  old  verdict,  which  was 
considered  to  be  in  the  nature  of  reputation,  that  a  party  un- 
connected with  the  defendants  had  formerly  been  acquitted  of  such 
liability.  This  falls  from  the  counsel;  and  what  follows  falls 
from  a  very  learned  judge,  my  brother  Parke,  B.,  interposing, 
observes  the  repair  of  a  bridge  touched  a  public  right,  thereby 
intimating  that  such  had  been  the  decision,  and  that  the  decision 
was  right ;  at  the  same  time  pointing  out  the  ground  on  which  it 
is  to  be  supported.  My  brother  Martin,  B.,  then  at  the  bar,  being 
counsel  for  the  defendant  in  error,  in  commenting  upon  the  Kelham 
Bridge  case,  which  it  would  have  been  his  interest  to  impeach 
(Mr.  Ellis  had  to  support  it,  and  Mr.  Martin's  interest  would  have 
been  to  impeach  it),  says : — "  There  the  road-right  in  question  was 
strictly  a  public  right;  and  the  evidence  was  properly  admitted. 
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Bnsk        Drinhwater  v.  Parker^  7  C.  &  P.  181,  respectiog  a  public  landiog^ 

lnHABiTAHTB   P"^®*    bcfore  my  brother   Coleridge,    and  Lord   Camarvan  v. 

OF  Villebois^  13  M.  &  W.  313,  respecting  a  right  of  free  warren,  are 

Bbdfordshirb  further  instances  of  evidence  of  reputation  being  admitted  in  a 

J^        matter  of  private  right,  although  the  question  might  be  said,  as 

.'        here,  to  involve  a  matter  of  public  interest.     For  these  reasons, 

Evidmoe  -    and  On  these  authorities,  we  think  that  in  the  present  case  the 
•^'*'-      evidence  of  reputation  was  improperly  rejected,  and  that  the  rule 
for  a  new  trial  should  be  made  absolute. 

Rule  absolute. 


BAIL  COUKT. 
January   29,    1855. 
(Before  Ekle,  J.) 


Eeg.  r.  The  Inhabitants  op  the  Township  op  Gate 
Fulpord,  Yobkshike.  (a) 

Certiorari — Road  indictmerU — Grounds  for  motion. 

Since  the  16  Vict,  c,  30,  it  is  necessary ^  in  order  to  obtain  a  certiorari^ 
to  remove  an  indictment  into  this  courts  to  he  shown  by  the  party 
applying  for  the  same  that  a  fair  and  impartial  trial  of  the  case 
cannot  be  had  in  the  court  behwy  or  that  some  question  of  law  of 
more  than  usual  difficulty  and  importance  is  lihely  to  arise  upon  the 
trial,  or  that  a  view  of  the  premises  in  respect  whereof  any  indictment 
is  preferred^  or  a  special  jury  may  be  required  for  the  satisfactory 
trial  of  the  same. 

IN  this  case  an  indictment  had  been  preferred  under  an  order  of 
justices  at  the  last  assizes  against  the  above  defendants  for  the 
nonrepair  of  a  highway,  and  it  was  now  sought  to  have  the  indict- 
ment tried  upon  die  civil  side  of  the  assizes;  and  for  that  purpose 
the  present  motion  was  made  for  a  certiorari  upon  the  following 
aflSdavit: — **  John  Holtby,  of  the  city  of  York,  attorney-at-law, 
upon  his  oath,  saith  as  follows : — That  he  is  the  attorney  retained 
to  defend  the  above  defendants  on  an  indictment  against  them  for 
the  nonrepair  of  a  highway  alleged  to  be  in  the  aforesaid  township, 
that  the  said  indictment  was  preferred  at  the  assizes  held  at  York 
on  the  12th  day  of  July,  1854,  and  found  by  the  grand  jury  at  the 
same  assizes;  that  upon  motion  made  by  counsel  instructed  by 

(a)  Reported  by  T.  W.  Sauzidbrs,  Eaq^  Bairister-at-LAW. 
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this  deponent  to  appear  on  behalf  of  the  said  defendants,  and  by 
consent  of  counsel  instructed  to  appear  on  behalf  of  the  prosecutor 
of  the  said  indictment,  it  was  ordered  by  the  Honourable  Mr. 
Baron  Piatt,  one  of  Her  Majesty's  judges  appointed  to  hold  the 
aforesaid  assizes,  that  the  trial  of  the  aforesaid  indictment  should 
be  postponed  until  the  next  ensuing  assizes  to  be  holden  at  York ; 
that  this  deponent  has  been  informed  and  believes,  that  on  the 
trial  of  the  said  indictment,  the  question  whether  the  said 
defendants  are  liable  to  repair,  and  the  right  to  repair  will  come  in 
issue." 

By  the  16  Vict,  c  30  ('^  An  Act  for  the  better  prevention  and 
punishment  of  aggravated  assaults  upon  women  and  children,  and 
for  preventing  delay  and  expense  in  the  administration  of  certain 
parts  of  the  criminal  law  "),  the  4th  section,  after  reciting  that,  by 
reason  of  the  establishment  of  a  Court  of  Criminal  Appeal,  the 
removal  of  indictments  by  writs  of  certiorari  is'  seldom  necessary 
for  the  decision  of  questions  of  law,  but  is  nevertheless  sometimes 
resorted  to  for  the  purposes  of  expense  and  delay,  enacts  ^*  that  no 
indictment,  except  indictments  against  bodies  corporate  not  autho- 
rised to  appear  by  attorney  in  the  court  in  which  the  indictment  is 
preferred,  shall  be  removed  into  the  Court  of  Queen's  Bench,  or 
into  the  Central  Criminal  Court  by  writ  of  certiorari,  either  at  the 
instance  of  the  prosecutor,  or  of  the  defendant  (other  than  the 
Attorney-General  acting  on  behalf  of  the  Crown),  unless  it  be 
made  to  appear  to  the  court  from  which  the  writ  is  to  issue,  by 
the  party  applying  for  the  same,  that  a  fair  and  impartial  trial  of 
the  case  cannot  be  had  in  the  court  below,  or  that  some  qnestion 
of  law  of  more  than  usual  difficulty  and  importance  is  hkely  to 
arise  upon  the  trial,  or  that  a  view  of  the  premises  in  respect 
whereof  any  indictment  is  preferred,  or  a  special  jury  may  be 
required  for  the  satisfactory  trial  of  the  ^me. 

I^rice  now  moved  for  the  certiorari,  and  admitted  that,  if  the 
foregoing  section  is  to  be  held  as  applicable  to  a  case  of  this 
nature,  his  affidavit  was  insufficient.  [Erle,  J. — As  the  indict- 
ment was  found  at  the  assizes,  the  only  real  object  gained  by  the 
certiorari  is  to  be  able  to  move  for  a  new  trial.]  There  may  be 
many  other  reasons.  But  for  this  act,  the  certiorari  would  have 
been  almost  a  matter  of  course;  and  it  has  only  just  been  dis- 
covered that  this  act,  which  was  passed  for  the  prevention  of 
assaults  upon  women,  contained  a  clause  of  this  nature. 

Erle,  J. — According  to  this  act,  you  are  not  entitled  to  a 
certiorari  unless  you  bring  yourself  within  the  terms  of  the  4th 
section.  This  you  do  not  do,  and  therefore  I  am  prohibited  from 
granting  the  writ 

fFrit  refused. 


Rbg. 

V. 

Inhabitamts 
OF  Gatk 

FULFOBD. 

1S55. 

Practice — 
CerUoraru 
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COURT  OF  QUEEN'S  BENCH. 

Sittings  after  Hilary  Term,  1855. 

February  7. 

Beg.  r.  Petrie  and  others. 

Road — Obstruction — Public  User — Acquiesence  by  owner  of  fee. 

A  road  had  been  publicly  used  from  1829  to  1835,  when  part  of  it  was 
inclosed  by  the  defendants.  In  1829  the  reversion  of  the  fee  was 
assigned  to  L.,  by  a  trustee,  as  was  supposed,  of  the  part  of  the  road 
inclosed.  It  was  alleged  however  that,  at  that  time,  an  infant  was 
oumer  in  fee.  A  witness  was  called  in  whose  family  the  fee  was 
original^  and  he  said  that  all  their  property  in  the  place  in  question 
was  sold  between  1827  and  1829.  Afterwards,  in  1854,  the  defendant 
Petrie  said  he  had  made  himself  absolute  owner  of  the  part  in  question, 
but  gave  no  evidence  of  his  title : 

Held,  upon  these  facts,  the  judge  was  right  in  leaving  it  to  the  jury  to  find 
whether  there  had  been  a  dedictition  of  the  way  to  the  public  in  1829 
by  the  owner  in  fee,  whoever  he  might  be. 

INDICTMENT  for  obstructing  a  road,  by  building  a  wall  across 
Bope-street,  Bochdale,  and  excluding  the  public  from  the 
thoroughfare  which  led  into  the  Whitworth-road  and  thence  into 
the  country. 

The  case  was  tried  at  Liverpool  before  Crowder,  J. — John 
Walmsley  was  tenant  for  life,  from  1815  to  1822,  of  the  spot  in 
question  where  the  obstruction  took  place.  George  Walmsley, 
the  remainderman  in  fee,  then  succeeded  him,  and,  on  his  marriage 
in  1822,  made  a  settlement  of  property,  comprising  the  spot  in 
question,  one  Entwistle  being  now  the  surviving  trustee  of  the 
settlement.  Under  the  settlement  G.  Walmsley  took  a  life  estate, 
with  power  to  grant  building  leases,  and  to  dispose  of  the  property 
under  certain  limitations.  Under  this  power  G.  Walmsley  granted 
a  building  lease,  to  the  defendant  Petrie  in  1823  for  the  term  of 
999  years,  of  land  abutting  on  the  part  of  Bope-street  where  the 
obstruction  took  place.  Also  abutting  on  this  spot  there  stood 
before  1835  a  cotton  factory,  Butterworth's,  also  known  as  the 
Stone  Factory,  being  built  of  stone.  In  1835  this  factory  was 
burnt  down.  After  this  the  defendants  became  the  purchasers  of 
Butterworth's  premises ;  and  in   1835,  being  the  owners  of  the 
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land  on  both  ^des  this  part  of  Rope-street,  they  inclosed  such  part        i^ko. 
of  the  street  at  both  ends,  and  so  it  remained  inclosed  until  1854.      pctwb. 

Up  to  the  time  of  this  inclosure  the  public  had  used  Rope-street       ' 

as  a  way  to  the  Whitworth-road,  and  so  out  into  the  country.  18S^* 
And  it  was  a  great  conyenience,  particularly  to  the  inhabitants  of  jjjl^]^__ 
Rope-street.  There  was  some  evidence  of  an  old  fence  having  obsiructum-- 
been  across  the  street,  but  that  had  been  long  broken  down,  and  ^'^^ 
the  way  enjoyed  without  molestation.  It  was  taken  at  the  trial 
that  the  spot  in  question  originally  belonged  to  the  Walmsleys. 
And  some  evidence  was  given  that  it  had  been  marked  out  as  a 
street  in  the  building  lease  granted  by  G.  Walmsley  to  Petrie  in 
1823.  The  reversion  in  fee,  expectant  on  the  determination  of 
Petrie's  lease,  was  assigned  by  Entwistle  to  one  Lomax,  on  the 
30th  December  1829.  At  this  time  the  elder  son  of  G.  Walmsley, 
in  whom  the  fee  was  alleged  to  be  under  the  marriage  settlement, 
was  only  four  years  old.  In  consequence  of  the  inconvenience 
caused  by  the  obstruction,  particularly  to  the  inhabitants  of  Rope- 
street,  public  meetings  were  held,  and  the  trustees  of  the  Chetham 
Hospital,  the  owners  in  fee  of  a  great  portion  of  Rope-street,  were 
called  upon  to  interfere  on  behalf  of  their  lessees.  They  accor- 
dingly corresponded  with  the  defendants  on  the  subject,  and  the 
latter  offered  to  give  500L  to  the  hospital  if  the  trustees  would 
decline  to  prosecute.  This  offer  was  declined,  and  the  defendants 
were  compelled  to  remove  the  obstruction  at  one  end  of  the 
inclosure,  but  persisted  in  retaining  it  at  the  other  end.  In  1854 
the  defendant  Petrie  wrote  to  the  solicitor  of  the  hospital  that  he 
had  made  himself  absolute  owner  of  the  spot  in  question.  G. 
Walmsley  was  called  as  a  witness,  and  he  stated  that  they  had 
disposed  of  all  their  property  in  Rope-street,  between  1827  and 
1829. 

The  learned  jndge,  upon  these  facts,  left  it  to  the  jury  to  say 
whether  there  was  a  dedication  in  1829  by  Lomax  or  by  any  other 

Serson  in  whom  the  fee  then  was,  and  declined  to  ask  them  to 
nd  in  whom  the  fee  was  in  1829.  The  jury  found  that  there 
was  a  dedication  of  the  road  to  the  public  in  1829  by  Lomax,  or 
by  whoever  was  the  owner.     Verdict  for  the  Crown. 

A  rule  nisi  having  been  granted  for  a  new  trial  on  the  ground  of 
misdirection  and  of  the  verdict  being  against  the  evidence ; 

JSl  Hillj  Tomlinsoriy  and  Mellish  showed  cause,  and 

fVilkinSy  Serjt.,  Cowling  and  T.  Jonei  supported  the  rule.  Reg. 
V.  The  Inhabitants  of  Eastmark^  11  Q.  B.  877,  was  cited. 

CoLERiDQE,  J. — I  am  of  opinion  that  there  is  no  pound  for 
saying  that  there  was  any  misdirection  in  the  question  left  to  the 
jury  at  the  trial.  The  principles  laid  down  in  Reg.  v.  Eastmark 
are  perfectly  sound  and  familiar,  and  the  result  of  them  is  this : 
that  where  there  is  satisfactory  evidence  of  the  user  of  a  road  by 
the  public,  and  the  way  in  which  and  the  time  during  which  that 
has  Deen  enjoyed  appear,  it  is  not  at  all  necessary  to  mquire  from 
whom  the  dedication  to  the  public  first  proceeded.  Indeed,  it 
must  constantly  happen  that  the  party  who  mdicts  for  the  obstruc- 

VOL.  VI.  2  M 
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User. 
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^^^*  tion  of  a  road  is  ignorant  of  all  matters  of  title  respecting  it,  and 
Petbib.  that  all  he  knows  is,  that  the  public  have  had  the  use  and  eDJoj- 
ment  of  it  for  a  number  of  years.  Those  who  seek  to  rebut  toe 
inference  arising  from  such  use  have  the  onus  cast  on  them  of 
Highway  showiug  the  circumstanccs  which  will  take  the  case  out  of  the 
^*^!n!^?*'*~  ordinary  rule.  The  direction,  therefore,  of  the  learned  judge  to 
""  the  jury  in  this  case  would  have  been  a  right  one  under  ordinary 
circumstances.  Then  what  are  the  circumstances  in  the  case 
relied  on  to  show  that  that  direction  was  an  improper  one  ?  From 
1829  to  1835  there  was  such  satisfactory  evidence  of  user  of  the 
way  by  the  public  as  would  make  it  the  ordinary  case  of  public 
user;  and  the  conduct  of  the  defendant  Petrie  increases  the 
inference  arising  from  such  use  as  against  him.  In  1823  Petrie's 
interest  commenced  under  a  building  lease ;  that  did  not  include 
the  spot  in  question.  He  remained  in  that  situation  until  1829, 
making  use  of  the  land  outside  that  spot,  and  also  of  the  spot 
in  question.  In  1835  there  was  a  large  fire,  and  the  factory  was 
burnt  down,  and  then  his  interest  in  the  premises  increasea,  and 
he  interrupts  the  public  user  of  the  way,  and  shuts  it  all  up 
at  both  ends.  In  1854  he  was  obliged  to  open  the  way  at  one 
end,  and  he  undertook  to  open  it  at  the  other.  The  circumstances 
of  title  relied  on  to  introauce  the  peculiarity  into  this  case  are 
these :  George  Walmsley  said  that  the  whole  of  the  property  was 
sold  between  1827  and  1829.  This,  it  is  true,  was  very  slight 
evidence ;  but  still  it  showed  a  possibility  that  there  were  parties 
in  existence  who  could  so  sell,  and  that  Petrie  might  have  rebutted 
that  statement  if  untrue.  Again,  in  1854,  Petrie  said  he  had 
made  himself  absolute  owner  of  the  land  now  in  question,  and 
that  he  had  a  title-deed  to  show  this.  I  do  not  stop  to  inquire 
whether  that  deed  could  be  evidence;  but  it  is  a  very  fair 
inference  that  Petrie  would  know  who  the  owners  of  the  spot  in 
question  were  in  1829.  Then  the  case  is  like  that  of  a  man 
against  whom  there  is  slight  evidence,  and  who  calls  witnesses  on 
his  part,  but  adduces  no  evidence  of  title  in  any  one  in  1829. 
This  brings  the  case  back  to  the  ordinary  case  of  a  public  user  of 
a  way  for  a  number  of  years,  from  which  the  ordinary  inference 
of  dedication  by  the  owner  arises. 

WiGHTMAN,  J. — The  enjoyment  and  use  of  a  way  by^  the 
public,  with  circumstances  of  publicity  for  five  or  six  years,  is,  in 
the  first  instance,  evidence  of  assent  thereto  by  the  owner, 
whoever  he  may  be.  It  is  not  necessary  to  enter  into  any  inquiry 
as  to  title.  This  is  a  public  right  grounded  on  the  enjoyment 
and  use  by  the  public,  from  which  it  may  be  inferred  that  the 
owner,  whoever  he  may  be,  did  assent  to  the  enjoyment,  and 
did  dedicate  the  way  to  the  public.  But  it  is  said  that  the 
prosecutor  did  give  evidence  to  show  that  there  was  an  owner  at 
the  time  of  the  user.  If  the  case  had  rested  on  the  evidence  of  title 
adduced  on  the  part  of  the  prosecution,  which  carried  it  as  far  as 
the  Walmsleys  and  no  further,  there  might  have  been  doubt ;  but 
the  witness  said  that  before  1829  all  the  property  had  been  parted 
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with  by  the  Walmsleys,  and  in  whom  the  title  then  vested  did  not 
appear.  One  objection  to  the  direction  of  the  learned  judge  was^ 
that  the  jury  ou^ht  to  have  been  told  to  find  in  whom  the  title 
was.  At  the  time  of  the  dedication  to  the  public,  as  found  by  the 
jury,  it  did  not  appear  in  whom  the  title  was.  The  owner  at  the 
time  of  the  trial  is  the  party  interested  in  rebutting  the  primd 
facie  case ;  if  he  can  show  no  acquiescence,  by  the  owners  at  the 
time  of  the  user,  no  doubt  he  may  rebut  the  primd  facie  case. 
Petrie  says  he  has  the  title  to  the  spot  in  question,  but  he  offers 
no  evidence  of  title.  It  seems  to  me,  therefore,  that  it  was  not 
necessary  on  the  part  of  the  prosecution  to  go  into  that  question, 
and  that  the  case  is  undistinguishable  from  Reg,  v.  Easimark. 
Eble  and  Cbovpton,  JJ .  concurred^ 

Rule  dUekarged, 


Bsa. 

9. 

Petrib. 
1855. 


Obstruction — 
User. 
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Apnl  28,  1855. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Wightman,  J., 
Ceompton,  J.,  and  Crowdeb,  J.) 

Reg.  v.  Thomas  Archer,  (a) 

False  pretences — Credit  given  to  the  prisoner  instead  of  his  supposed 

principal. 

Upon  an  indictment  for  obtaining  goods  by  false  pretences  U  was  proved 
that  the  prisoner  falsely  represented  himself  to  the  prosecutors  as  being 
connected  in  business  toith  one  J,  S,  of  N,  whom  he  stated  to  be  a 
person  of  wealthy  and  by  that  representatum  obtained  the  goods  for 
himself  and  not  for  the  supposed  J.  S, 

Heldy  that  although  the  credit  was  given  to  the  prisoner  himself  he  was 
properly  convicted, 

'I^HE  following  case  was  reserved  by  the  Recorder  of  Leeds: — 
-L      The  defendant  was  indicted  for  a  misdemeanor  at  the  Leeds 
Borough  Sessions,  holden  before  the  Recorder  of  that  Borough 
on  the  3rd  March,  1855. 

The  indictment  contained  four  counts. 


(a)  Beported  bj  A.  Bxttleston,  Esq ,  Barrister-at-Law. 
2  M  2 
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Rko.  The  first  count  in  substance  charged  the  defendant  with  obtain- 

Aecher,     i^g  fro™  Samuel  Hirst,  on  the   6th  day  of  January  last  (by 

falsely  pretending  to  Samuel  Hirst  that  there  was  one  John 

]^^^'       Smitn,  who  was  an  ironmonger,  and  who  lived  at  Newcastle, 

Fake  pretences  ^^^  ^^^^  ^^^  ^^  Johu  Smith  was  a  pcrsou  to  whom  the  said 

—Contract-^  Thomas  Archer  durst  trust  1000/.,  and  that  the  said  John  Smith 

to^i^  ^***"   went  out  twice  a  year  to  New  Orleans  to  take  different  kinds  of 

^"^*"^  goods  to  his  the  said  John  Smith's  sons,  and  that  the  defendant 

then  wanted  some  cotton  warp  cloths  for  the  said  John  Smith  of 

^  Newcastle),  one  end  of  cotton  warp  cloth,  of  the  goods  of  the  said 

Samuel  Hirst,  with  intent  to  defraud;  whereas  in  truth  and  in  fact 

there  was  not  then  one  John  Smith  who  was  an  ironmonger,  and 

who  lived  at  Newcastle ;  and  whereas  in  truth  and  in  fact  the  said 

Thomas  Archer  did  not  then  want  the  said  cotton  warp  doth,  or 

any  doth  whatever  for  the   said  John  Smith,    as  he  the  said 

Thomas  Archer  well  knew  at  the  time  when  he  did  so  falsely 

pretend  as  aforesaid. 

The  second  count  in  substance  charged  the  defendant  with 
obtaining  from  the  said  Samuel  Hirst,  on  the  11th  January  last 
(by  falsely  pretending  to  the  said  Samuel  Hirst  that  he  the 
defendant  tnen  wanted  for  the  said  John  Smith,  who  was  an 
ironmonger,  and  who  lived  at  Newcastle,  four  other  ends  of  cotton 
warp  cloths),  four  ends  of  cotton  warp  cloths,  of  the  goods  of  the  said 
Case.  Samuel  Hirst  with  intent  to  defraud ;  whereas  in  truth  and  in  fact 

the  said  Thomas  Archer  did  not  then  want  for  the  said  John 
Smith  the  said  last  mentioned  four  ends  of  cotton  warp  cloths, 
or  any  cloths  whatever,  as  he  the  said  Thomas  Archer  well  knew 
at  the  time  when  he  did  so  falsely  pretend  as  last  aforesaid. 

The  third  count  stated  that  long  before,  and  at  the  time  of 
committing  the  offence  in  that  count  mentioned,  John  Holt,  a 
commission  agent  for  the  sale  of  woollen  cloths,  was  well  known 
to  the  said  Samud  Hirst,  and  did  business  with  the  said  Samud 
Hirst  as  a  commission  agent  for  the  said  Samuel  Hirst,  and  that 
the  defendant  afterwards,  to  wit,  on  the  Uth  day  of  January  last 
obtained  from  Benjamin  Holt  (being  servant  to  John  Holt),  (by 
falsely  pretending  to  the  said  Samud  Hirst,  that  he  the  defendant 
then  wanted,  for  the  said  John  Smith  of  Newcastle,  who  was  a 
person  worth  some  thousands  of  pounds,  two  ends  of  black  cloths) 
two  ends  of  black  cloths,  goods  of  the  said  John  Holt,  with  intent 
to  defraud ;  whereas  in  truth  and  in  fact  the  said  Thomas  Archer 
did  not  then  want  for  the  said  John  Smith  the  said  two  ends  of 
black  cloth  or  any  cloth  whatever,  as  he  the  said  Thomas  Archer 
well  knew  at  the  time  when  he  did  so  falsely  pretend  as  last 
aforesaid. 

The  fourth  count  in  substance  charged  the  defendant  with 
obtaining  from  the  said  John  Holt,  on  11th  January  last  (by 
falsely  pretending  to  the  said  Samuel  Hirst  that  he  the  defendant 
then  wanted  for  the  said  John  Smith  of  Newcastle  two  ends  of 
black  cloth),  two  ends  of  black  cloth,  goods  of  the  said  John 
Holt  with  intent  to  defraud;   whereas  in  truth  and  in  fact  the 
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said  Thomas  Archer  did  not  then  want  for  the  said  John  Smith        Bbo. 
of  Newcastle  the  said  last  mentioned  two  ends  of  black  cloth  or     j^chbr. 

anj  cloth  whatever,  as  he  the  said  Thomas  Archer  well  knew  at       

the  time  when  he  did  so  falsely  pretend  as  last  aforesaid.     Tlie  de-        ^^^^- 
fendants  pleaded  not  guilty  to  all  the  counts^  and  issue  was  joined  pajj^tauif^ 
on  the  part  of  the  Crown,  — Con^nM*— 

On  the  trial  before  the  said  Kecorder,  evidence  was  given  o^i*(p»tn 
sufficient  to  warrant  the  conviction  of  the  defendant  on  every  one  ^  pritotter. 
of  the  four  counts,  unless  the  following  objection  taken  by  the 
counsel  for  the  defendant  be  valid.  The  said  counsel  contended 
that  the  evidence  showed  that  Samuel  Hirst  and  John  Holl^ 
the  two  persons  named  in  the  indictment  as  owners  of  the  goods 
obtained  by  the  defendant,  contracted  to  sell  the  goods  to  the 
defendant^  not  to  the  supposed  John  Smith,  and  delivered  and 
caused  to  be  delivered  to  the  defendant  in  pursuance  of  this 
contract,  the  goods  for  the  defendant  himself,  and  not  for  the  sup* 
nosed  John  Smith;  and  the  said  counsel  contended  that  tms 
oeine  so,  the  defendant  was  entitled  to  an  acquittal,  although  it 
should  appear  that  such  contract  and  such  delivenr  in  pursuance  of 
such  contract  resulted  from  the  falsehoods  told  by  the  defendant 
as  charged  in  the  indictment,  and  from  the  belief  given  to  such  ^«m^ 
falsehoods  by  Samuel  Hirst  and  John  Holt 

The  jury,  in  answer  to  questions  put  to  them  by  the  Recorder, 
stated,  that  they  were  of  opinion  that  the  representations  were 
made  by  the  defendant  as  charged  in  the  indictment,  and  that 
Samuel  Hirst  and  John  Holt  believed  such  representations,  and 
that  such  representations  were  false  to  the  knowledge  of  the 
defendant;  and  Samuel  Hirst  and  John  Holt,  in  consequence  of 
such  belief,  thinking  that  the  defendant  was  a  person  with  whom 
they  might  safely  contract  as  being  connected  with  the  supposed 
John  Smith  and  employed  by  him  to  obtain  the  goods,  did  mean 
to  contract  with  the  defendant,  and  not  with  the  supposed  John 
Smith,  and  did  in  pursuance  of  such  contract  deliver  and  cause 
to  be  delivered  the  ^oods  to  the  defendant  for  the  defendant 
himself,  and  not  for  the  supposed  John  Smith. 

The  Becorder  directed  the  jury,  that  upon  this  finding  of  the 
facts  they  ought  to  find  a  verdict  of  guilty,  which  they  found 
accordingly. 

The  defendant  was  sentenced  to  be  imprisoned  and  kept  to  hard 
labour  for  nine  calendar  months ;  but  execution  of  the  judp^ment 
was  respited,  and  the  defendant  not  being  able  to  give  bail  was 
committed  to  prison  until  the  question  hereinafter  mentioned 
should  have  been  considered.     He  is  still  in  prison. 

The  question  for  the  opinion  of  the  Justices  of  either  Bench, 
and  Barons  of  the  Exchequer  is,  whether  the  defendant  ought 
to  have  been  convicted  under  the  circumstances  above  stated. 
No  counsel  was  instructed  on  behalf  of  the  prisoner. 
Pkhering  (for  the  prosecution.)— The  only  objection  made  in 
this  case  was,  that  the  prosecutor  entered  into  a  contract  to  sell 
the  goods  to  the  prisoner  as  principal,  and  not  as  agent  for  the 
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^-        supposed  John  Smith;  but  that  makes  no  difference.    The  false 
AncHBR.     ^^presentations  were  made  by  the  prisoner,  and  the  prosecutor 

was  induced  to  deliver  the  goods  to  the  prisoner  hj  tnose  false 

1856.       representations. 

FaUe'pretencei     Parke,  B. — If  A  man  Only  says  that  he  wants  the  goods  for 

^Cmtraa—  John  Smith,  does  that  amount  to  a  false  pretence  that  he   is 

t^iS^^^   employed  by  John   Smith?    It  may  mean  that  when  he  has 

''^^"^'  bought  them  he  intends  to  send  them  to  John  Smith ;  and  then 

that  is  no  false  pretence  of  any  fact  as  existing  at  that  time ;  it  is 

a  mere  promise  of  something  mture  which  is  not  within  the  statute. 

If  I  say,  '*  I  buy  this  ornament  for  the  Emperor  Napoleon,"  it 

would  not  necessarily  mean,  ^I  am  employed  by  the  Emperor 

to  buy  it ;"  and  the  meaning  of  the  expressions  in  such  a  case 

would  be  a  question  for  the  jury.     They  must  say  whether  the 

representation  was  of  a  fact,  as  that  he  was  emnloyed,  or  of  an 

intention,  as  that  he  meant  to  send  it  to  a  particular  person. 

Pickering. — The  jury  have  found  the  prisoner  guilty;  and  the 
representation  in  this  case,  as  alleged  in  the  indictment,  is  this : 
that  the  prisoner  was  engaged  in  business  with  a  person  of  wealth. 
WiGHTMAN,  J.— K  a  man  falsely  says,  *'  I  am  connected  with  a 
person  of  opulence;  give  me  credit  on  that  account,"  and  he 
thereby  obtams  money  or  goods,  that  is  within  the  statute. 
Pickering. — And  that  is  precisely  the  present  case. 
Pollock,  C.  B. — We  need  not  trouble  you  further  upon  this 
case,  as  we  are  all  of  opinion  that  the  conviction  is  right. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  28. 

(Before  Pollock,  C.  B.,  Wightman,  J.,    Ckom?ton,  J., 
and  Crowder^  J.) 

Reg.  V,  Elizabeth  Chandler,  (a) 

Neglect  to  provide  infant  with  necessary  food — Averment  that  the  mother 
had  the  means  of  doing  so — Evidence, 

An  indictment  for  neglecting  to  provide  an  infant  with  sufficient  food 
alleged  tliat  the  prisoner,  who  was  the  mother  of  the  child^  had  the 
means  of  doing  so.  There  was  no  evidence  that  she  actually  had  the 
means  of  doing  so  ;  but  it  was  proved  that  she  might  have  obtained 
relief  by  applying  to  the  relieving  officer. 

Held,  that  this  evidence  did  not  prove  the  indictment^  and  that  the  eon* 
viction  was  wrong. 

THE  following  case  was  reserved  hj  Mr.  Bramwell : — At  the 
Assizes  and  General  Sessions  of  Gaol  Delivery  holden  at 
Maidstone^  on  the  13th  day  of  March  last,  Elizabeth  Chandler 
was  tried  and  found  guilty  upon  an  indictment  in  the  following  form : 
"  KENT. — The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
present  that  during  the  time  hereinafter  in  this  indictment 
mentioned,  one  Elizabeth  Chandler  was  a  single  woman,  and  was 
the  mother  of  a  certain  male  child  known  by  the  name  of  Albert, 
of  very  tender  age,  and  wholly  unable,  by  reason  of  his  tender  age, 
to  provide  himself  with  food  or  nourishment  or  to  take  care  of 
himself,  and  that  during  all  the  time  aforesaid  it  was  the  duty  of 
the  said  Elizabeth  Chandler  to  protect,  shelter  and  nourish  the 
said  child,  and  provide  for  and  give  and  administer  to  the  said 
child  suitable  food  in  proper  and  sufficient  quantities  for  the 
nourishment  and  support  of  his  body  and  the  preservation  of  his 
health,  she  the  said  Elizabeth  Chandler  during  all  the  time  afore- 
said being  able  and  having  the  means  to  perform  and  fulfil  her 
said  duty ;  and  the  jurors  aforesaid  upon  their  oath  aforesaid,  do 
further  present  that  the  said  Elizabeth  Chandler,  late  of  the 
parish  of  Speldhurst,  in  the  county  of  Kent,  well  knowing  the 
premises,  and  not  regarding  her  duty  in  that  behalf,  but  being  a 
person  of  unfeeling  and  inhuman  disposition,  on  the  Ist  day  of 

(a)  Reported  by  A,  Bittleston,  Esq.,  Barrister-at  Law. 
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R«o-       October,  in  the  year  of  our  Lord  1855,  at  the  parish  aforesaid,  in 
Chandler.    ^^^  county  aforesaid,  did  unlawfully,  wilfully  and  on  purpose,  give  to 

the  said  child  food  and  nourishment  in  quantities  wholly  inadequate 

^^^^'       and  insuflScient  for  the  support  and  preservation  of  the  body  and 

Neglect  to      ^^^^^  ^^  the  Said  child,  and  did  unlawfully  and  wilfully  omity 

provide  in/ant  ncglect  and  rcfuse  to  provide  for  and  to  give  to  the  said  child, 

w^/oo*—    meat,  drink  or  food  in  any  sufficient  or  proper  quantity  whatsoever. 

^y^j^  Whereby  and  by  reason  of  the  premises  last  aforesaid,  the  life  of  the 

said  child  was  endangered,  and  the  said  child  became  and  was  sick, 

ill,  weak,  starved ,  and  greatly  emaciated  in  his  body ;  to  the  great 

damage  of  the  said  child,  and  against  the  peace  of  our  said  Lady  the 

Queen,  her  crown  and  dignity. 

The  first  count  was  duly  proved,  except  as  to  the  allegation : 
*'  She  the  said  Elizabeth  Chandler  during  all  the  time  a^resaid 
being  able  and  having  the  means  to  perform  and  fulfil  the  said 
duty."  As  to  that  aUegation  the  evidence  was,  that  the  child  was 
a  bastard  child  of  the  prisoner,  and  that  she  was  cohabiting  with 
a  man  to  whom  she  was  not  married,  and  who  was  not  the  father 
of  the  child.  There  was  no  evidence  of  her  actual  possession  of 
means  of  nourishing  and  maintainini;  the  child  as  stated  in  the 
first  count  of  the  mdictment,  but  it  was  proved  that  she  could 
Case.  have  applied  to  the  relieving  officer  of  the  Poor  Law  Union  in 

which  she  resided;  that  had  she  done  so  she  would  have  been 
entitled  to,  and  received  relief  for  herself  and  the  child  adequate 
to  their  due  support  and  maintenance,  and  that  she  had  not  made 
any  such  application  ;  and  it  was  contended  by  the  counsel  for  the 
prosecution  that  this  evidence  satisfied  the  allegation  above  referred 
to.  Entertaining  doubts  on  this  subject,  and  the  validity  of  the 
first  count  in  point  of  law  being  questioned,  I  have  to  r^uest 
the  judgment  of  the  Court  for  the  consideration  of  Crown  Cases 
fieserved  on  these  two  points.  Judgment  on  the  said  indictment 
stands  respited,  and  the  defendant  was  admitted  to  bail  to  receive 
judgment  at  the  assizes  next  to  be  holden  for  the  said  county. 
The  case  was  not  argued  by  counsel. 
Judgment.  PoLLOCK,  C.B. — In  this  casc  no  evidence  was  given  that  the 

Erisoner  had  the  means  of  providing  sufficient  food  for  her  child, 
ut  it  was  said  that  Ae  was  bound  to  apply  to  the  relieving  officer 
and  would  have  had  relief  if  she  had.  That  may  be  so,  but  it 
does  not  prove  the  indictment,  which  aUeges  that  she  having  the 
means,  neglected  to  supply  the  child  with  sufficient  food.  It  is 
admitted  in  the  case  that  there  was  no  evidence  of  her  having  the 
means ;  that  being  admitted,  it  is  no  answer  to  say  that  she  might 
have  procured  the  means  by  applying  to  the  relieving  officer.  We 
are  all  of  opinion  that  the  conviction  cannot  be  supported.  The 
evidence  does  not  fit  the  indictment. 

Pabke,  B. — It  does  not  appear  she  had  the  means,  though  by 
possibility  she  might  have  obtained  them.  She  had  them  not  in 
fact,  and  whether  she  could  obtain  them  is  doubtful. 

WiGHTMAN,  J.,  Ckompton,  J.  and  Cbowdeb,  J.  concurred^ 

Conviction  reversed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  28,  1855. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Wightman,  J., 
Cbompton,  J.,  and  Cbowdeb,  J.) 

Reg.  v.  Fobsteb.  (a) 

UUering  eounierfiii  coin — Evidence  of  guiliy  knowledge — Subsequent 
uttering  of  baee  coin  of  a  different  denomination — Improper  reception 
of  evidence. 

Upon  a  charge  of  uttering  counterfeit  coiny  in  order  to  prove  guilty 
knowledge  evidence  is  admissible  of  the  subsequent  uttering  by  the 
prisoner  of  counterfeit  coin  of  a  different  denomination. 

The  improper  reception  of  evidence  upon  a  criminal  trial  is  not 
necessarily  a  ground  for  quashing  the  conviction^  if  the  other  evidence 
adduced  be  amply  sufficient  to  sustain  it. 

THE  following  case  was  reserved  by  Parke,  B. : — 
The  prisoner  was  indicted  at  the  last  Liverpool  Assizes  for 
having  (after  a  previous  conviction  for  uttering  counterfeit  coin) 
utter^  a  counterfeit  crownpiece  at  Manchester,  on  the  12th 
December,  1854,  to  Jane  Anne  Needham,  knowing  it  to  be 
counterfeit. 

The  uttering  a  counterfeit  crown  on  that  day  by  the  prisoner 
to  Jane  Anne  Meedham  was  proved. 

To  prove  guilty  knowledge,  the  uttering  of  another  crownpiece 
by  the  prisoner  at  Manchester  on  the  llui  December,  1854,  was 
proved. 

The  prisoner  on  that  occasion,  on  its  being  stated  to  her  to  be  a 
bad  crownpiece  by  the  shopkeeper  to  whom  it  was  given  by  her, 
sud,  she  would  bring  her  husband  and  daughter  to  show  where 
she  got  it,  and  was  permitted  to  depart  on  her  promise  to  bring 
them,  but  she  never  returned. 

In  order  further  to  prove  guilty  knowledge  on  the  part  of  the 
prisoner,  the  prosecutor  offer^  to  Rive  evidence  of  a  subsequent 
uttering  by  the  prisoner  of  a  counteifeit  shilling  on  the  4th  January. 

The  counsel  tor  the  prisoner  objected  that  a  subsequent  uttering 
of  a  different  species  of  counterfeit  coin  was  not  admissible  to 
show  guilty  knowledge  at  a  prior  time.  I  had  some  doubt  as  to 
the  propriety  of  receiving  the  evidence,  and  intimated  that  I 

(a)  Reported  by  A.  BiTTLsnov,  Esq.,  BamUrat-Lftw. 
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R£0. 

F0B8TBB. 

1855. 

Utiering  host 
-Guilty 


— Subte^eni 
vUertng. 


should  reserve  the  point  for  the  consideration  of  the  Judges  if 
the  evidence  should  oe  received  and  the  prisoner  convicted ;  and 
considering  the  proof  in  the  case,  besides  that  of  the  subsequent 
uttering,  I  thought  the  evidence  would  have  been  withdrawn. 
But  on  the  part  of  the  Crown  it  was  thought  very  desirable  to 
have  the  point  settled,  as  the  case  was  of  frequent  occurrence  in 
practice,  and  considerable  doubt  was  entertained  upon  it,  and 
therefore  I  reserved  it. 

The  jury  found  the  prisoner  guilty,  and  voluntarily  added  that 
they  found  the  verdict  without  considering  the  evidence  of  the 
subsequent  uttering  in  the  least 

The  prisoner  was  sentenced  to  four  years'  penal  servitude. 

I  pray  the  advice  of  the  judges :  (see  1  Phill.  Evid.  510 ;  Taylor, 
250;  Rose.  Crim.  Evid.  85.) 

This  case  was  not  argued  by  counsel. 

Pabke,  B. — I  reserved  this  case  in  consequence  of  an  intimation 
that  the  point  is  one  of  frequent  occurrence,  and  one  which  the 
authorities  of  the  Mint  desire  to  have  settled,  and  I  have  referred 
to  several  cases  of  forgery,  where  the  objection  has  been  allowed, 
unless  the  instruments  were  of  the  same  description ;  {b)  but  afler 
the  declaration  of  the  jury  that  the  evidence  objected  to  had  not 
influenced  their  verdict,  the  court  is  not  bound  to  conader  the 
case,  there  being  other  evidence  amply  suflident  to  sustain  the 
conviction:  (Russ.  &  Ry.  132.)  The  rule  in  that  respect  is 
different  in  criminal  and  civil  cases. 

Pollock,  C.  B. — I,  however,  think  that  the  evidence  was 
admissible.  The  value  of  it  is  another  matter.  It  seems  to  be 
conceded  that  the  subsequent  uttering  of  another  crownpiece 
would  have  been  clearly  admissible;  and  it  seems  to  me  that 
the  difierence  in  the  description  of  bad  money  uttered  by  the 
prisoner  at  different  times  is  a  circumstance  which  can  only  go  to 
the  effect  of  the  evidence,  not  to  its  admissibility.  Evidence  of 
some  other  dishonest  act  of  a  different  kind  of  course  would  not 
do;  but  the  uttering  of  base  coin,  though  coin  of  a  different 
denomination,  is  sufficiently  connected  with  the  offence  charged  to 
render  the  evidence  admissible. 

The  other  judges  concurring, 

Convictum  affirmed. 


(6)  In  Tavemei's  case  (4  Car.  &  P.  413,  n.)  Lord  Ellenboroogh,  CJ^  TbompMO,  C.B.,  and 
Lawrence  J.,  held  that  upon  an  indictment  for  uttering  a  forged  bank  note,  evidence  of  the 
tubiequent  uttering  of  another  forged  note  was  inadmissible  to  prove  gnilty  knowledge,  unless 
the  Utter  uttering  was  in  some  way  connected  with  the  uttering  which  was  the  subject  of  the 
indictment,  as  by  shewing  that  the  notes  were  of  the  mnu  manufacture.  In  SmiiVt  ewe, 
i&.  411,  evidence  was  tendered  of  the  subsequent  ottering  of  forged  bills  of  exchange  precisely 
similar  to  the  one  which  was  the  subject  of  indictment,  and  Mr.  Justice  Gazelee,  after  con* 
suiting  Alexander,  C.B.,  was  disposed  to  receive  it ;  bat  upon  an  intimation  that  he  should 
reserve  the  point,  the  evidence  was  withdrawn. 
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HOME  CIRCUIT. 

HssTFOBD  Spbing  Assizes,  1855. 

March  28. 

(Before  Mr.  Babon  Platt.) 

Reg.  v.  Winch  and  Chaplin,  (a) 

Ownership  of  goodi-^AmendmefU-^Record. 

An  indictment  alleged  that  A.  feloniously  stole  the  goods  of  R.  and 
anothcTy  and  that  B,  feloniously  received  the  goods  so  as  aforesaid 
stolen ;  there  was  also  a  count  against  B,  for  the  substantive  felony 
of  receiving  the  said  goods.  A.  pleaded  guilty  on  the  trial  ^  B,  ^ 
there  was  no  proof  of  the  ownership  of  ^  goods  as  alleged  in  the 
indietment, 

Qumre,  whether  the  first  count  against  B.  couldy  notwithstanding  A. 
had  pleaded  guilty  to  the  indictment  as  it  stoody  be  amended  by 
alleging  the  ownership  to  be  in  persons  unhnown. 

Such  an  amendment  was  ordered  with  respect  to  the  count  for  a  sub- 
stantive felony  against  B, 

THE  prisoner  Winch  was  indicted  for  stealing  certain  goods 
the  property  of  Edward  Robinson  and  others,  and  Chaplin 
was  charged  in  the  same  indictment  with  feloniously  receiving  the 
goods  aforesaid,  so  as  aforesaid  stolen.  There  was  also  a  count 
against  Chaplin  for  the  substantive  felony  of  receiving  the  afore- 
said goods. 

On  being  arraigned  Winch  pleaded  guilty,  and  Chaplin  not 
guilty. 

On  the  trial  of  Chaplin  the  stealing  by  Wincdi  and  the  felonious 
receiving  by  Chaplin  were  clearly  made  out,  but  the  prosecutor 
not  appeanng,  there  was  no  evidence  of  the  names  of  the 
owners  of  the  property  as  laid  in  the  indictment.  It  was  then 
suggested  that  the  indictment  might  be  amended  by  alleging 
the  ownership  of  the  property  to  be  in  certain  persons  to  the 
jurors  unknown,  but  Mr.  Straight,  the  deputy  clerk  of  the 
arraigns,  pointed  out  the  difiBculty  diat  might  arise  with  respect 
to  the  plea  of  guilty  already  entered ;  since.  Winch  had  confessed 

(a)  Reported  by  B.  C.  Robihson,  Esq.,  Barrister-at-Law. 
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^^*       to  Stealing  the  goods  of  Edward  Bobinson  and  others,  but  not 

WaoR  AHD  those  of  persons  unknown ;  so  that  to  alter  the  record  to  conTict 

CHAPLm.     Chaplin  would  be  to  falsify  the  record  with  respect  to  Winch. 

^^       Formerly,  all  the  facts  might  have  been  set  out  upon  the  record 

— !       according  to  the  truth,  as,  that  Winch  had  confessed  to  stealing  the 

Jndictmtnt^  goods  of  Edward  Robinson  and  others;  the  subsequent  trial  of 

Amendmmt.    Qhaplin  and  the  amendment  it  was  found  necessary  to  make 

upon  the  trial,  but  the   3rd  section  of  14  &  15  Vict,  c    100, 

frevents  the  whole  proceedings  from  appearing  upon  the  reoord. 
t  enacts  that,  *^If  it  shall  become  necessary  at  any  time  for  any 
purpose  whatsoever,  to  draw  up  a  formal  record  in  any  case 
where  any  amendment  shall  have  been  made  under  the  provisions 
of  that  act,  such  record  shall  be  drawn  up  in  the  form  in  which 
the  indictment  was,  after  such  amendment  was  made,  without 
taking  any  notice  of  the  fact  of  such  amendment  having  been 
made/' 

Eventually,  Platt,  B.,  directed  the  record  to  be  amended  as 
far  as  respected  the  count  for  a  subsequent  felony,  by  changing 
the  allegation  of  ownership  to  that  of  a  person  unknown,  the 
verdict  of  guilty  being  subsequently  entered  upon  that  count, 
and  Mr.  Straight  indorsed  the  following  memorandum^  upon  the 
record: — ^^  A  variance  appearing  between  a  statement  in  the  last 
count,  and  the  evidence  offered  m  support  thereof,  namely,  that 
the  ^oods  therein  mentioned  were,  at  the  time  of  the  felony 
therein  mentioned,  the  goods  of  Edward  Kobinson  and  others : 
It  is  ordered  that  the  mdictment  be  amended  according  to  the 
proof,  and  it  was  therefore  amended  accordingly  in  the  form  at 
present  appearing." 
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CENTRAL  CRIMINAL  COURT. 

April  Session,  1855. 

April   IL 

(Before  Mr.  Justice  Eble.) 

Reg.  v.  Jackson  and  Cbachnell.  (a) 

Evidence — Calling  party  to  the  record. 

Where  two  prisoners  are  indicted  together,  and  one  of  them  having 
pleaded  guiUyy  the  other  is  desirous  of  calling  him  as  a  witness  on  his 
behalf 

Semblcy  that  the  proper  course  is  to  pass  sentence  upon  him  before  he  is 
examined. 

^pHE  prisoners  were  indicted  for  feloniously  uttering  a  forced 
JL  10/.  note,  with  intent  to  defraud.  Jackson  pleaded  gniltj, 
Crachnell  pleaded  not  guilty. 

Sleigh  (tor  the  prisoner  Crachnell)  proposed  to  call  Jackson  as 
a  witness  on  behali  of  his  client. 

Erle,  J. — Has  this  course  ever  been  adopted  before? 

Sleigh  said  he  was  not  aware  of  any  case  upon  the  precise 
point^ft)  but  it  was  very  common  to  call  a  prisoner,  who  had  pleaded 
guilty,  on  behalf  of  the  prosecution,  and  ne  submitted  that  if  the 
principle  was  right  in  the  one  case.it  was  so  in  the  other. 

Erle,  J. — I  have  still  some  doubt  in  my  mind  on  the  subject. 
Whenever  it  has  been  found  necessary  to  examine  a  prisoner,  as  is 
now  proposed,  I  have  always  either  directed  an  acquittal,  or,  the 
jury  having  convicted,  I  have  passed  sentence,  and  so  put  an  end 
to  the  whole  matter  with  respect  to  him  before  I  have  allowed 
him  to  give  evidence ;  and  I  tnink  this  is  the  proper  course.  At 
all  events,  I  shall  pursue  it  in  this  instance. 

There  being  a  previous  conviction  in  the  indictment  against 
Jackson,  to  which  he  had  pleaded  not  guilty,  he  was  now  given  in 
charge  to  the  jury,  and  evidence  of  a  former  conviction  having 

(a)  Reported  hy  B.  C.  RoBncsoN,  Esq.,  B«rri8ter-ftt-Law. 

(6)  See  A  T.  Stewart,  1  Ooz  Crim.  Caa.  174 ;  and  J?,  t.  Ardur,  S  ib,  228. 
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^^*       been  adduced,  he  was  found  ffuilty.     He  was  then  called  np  for 
jAOMoif  Ain>  judgment,  and  sentenced  to  fifteen  years'  transportation. 
Grachnbll.        Sleiffh  was  then  allowed  to  call  Jackson  as  a  witness  on  behalf 

of  Crachnell,  who  was 

]^  Acquitted. 

Evidence.         Bodkxn  and  Bayley  for  the  prosecution. 
Sleigh  for  the  prisoner. 


COURT  OF  CRIMINAL  APPEAL. 

April  28,  1855. 

(Before  Pollock,  C.B.,  Parke,  B.,  Wightman,  J.,  and 
Cbowdkk,  J.) 

Reg.  v.  Frost  and  another,  (a) 

Indictment — Description — Amendment — 14  4"  15  Vict,  c.  100,  s,  24. 

In  an  indictment  for  an  assault  upon  the  gamekeeper  of  the  Duke  of 
Cambridge^  his  Royal  Highness  was  described  as  George  fViUiam 
Frederick  Charles  Duke  of  Cambridge.  The  only  witness  to  prove 
the  averment  deposed  that  <^  George  William"  were  two  of  the 
names  of  the  Duke^  and  that  he  believed  the  Duke  had  other  christian 
names,  but  he  could  not  say  what  they  were. 

Held,  that  the  court  below  were  right  upon  that  evidence  in  not  striking 
out  the  names  Frederick  Charles  only,  but  that  they  would  have  been 
justified,  under  14  ^r  15  Vict.  c.  100,  s.  24,  m  striking  out  all  four 
names,  leaving  the  title  of  the  Duke  of  Cambridge  to  stand  alone. 

THE  following  case  was  sent  to  the  Court  of  Criminal 
Appeal  by  the  Justices  of  the  Surrey  Sessions : — 

At  the  General  Quarter  Sessions  of  the  peace  of  our  Lady 
the  Queen,  holden  at  Saint  Mary,  Newington,  in  and  for  the 
county  of  Surrey,  on  Tuesday,  the  2nd  day  of  January,  in  the 
year  of  our  Lord,  1855^  William  Frost  and  John  Russell  were  tried 
and  convicted  of  an  assault  upon  a  gamekeeper,  under  the 
following  indictment : — 

"  SUfiREY — The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present  that  at  the  time  of  the  committing  of  the  assault 
hereinafter  mentioned,  to  wit,  on  the  ninth  day  of  December,  in 

(a)  Reported  by  6.  C.  RoBHiaoN,  Esq.,  BarriBter-at-Law. 
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the  year  of  our  Lord,  1854,  in  the  night  time,  to  wit,  about  the       ^*^ 
hour  of  twelve  in  the  night  of  the  same  day,  William  Frost  and       p^ 

John  Russell  were  unlawfully  upon  certain  land  in  the  occupation        ' 

of  one  George  William  Fredenck  Charles  Duke  of  Cambridge,        i®*^. 

situate  at  the  parish  of  Kingston-upon-Thames,  in  the  county  of  /„^g^J^t_ 

Surrey,  armed  with  a  gun  and  with  certain  bludgeons  and  sticks,    Amendment. 

and  other  offensive  weapons,  for  the  purpose  of  then  and  by  night 

as  aforesaid,  unlawfully  taking  and  destroying  game,  and  that  the 

said  William  Frost  and  John  Russell  were  then  so  being  upon  the 

said  land  by  night  as  aforesaid,  armed  with  the  said  gun,  bludgeons 

and  sticks  and  other  offensive  weapons  for  the  purpose  aforesaid, 

by  one  Henry  Edson,  the  servant  of  the  said  Geoi^e  William 

Frederick  Charles  Duke  of  Cambridge,  the  said  Henry  Eidson  then 

having  lawful  authority  to  seize  and  apprehend  the  said  William 

Frost  and  John  Russell  found,  and  that  he  the  said  Henry  £dson 

beins^  then  about  to  seize  and  apprehend  the  said  William  Frost 

and  John  Russell  for  the  offence  aforesaid,  tlie  said  Henry  Edson 

then  having  lawful  authority  so  to  do,  they  the  said  William  Frost 

and  John  Russell  with  the  ^un  aforesaid,  and  with  the  bludgeons 

and  sticks  and  other  offensive  weapons  aforesaid,  which  they  the 

said  William  Frost  and  John  Russell  in  their  hands  then  held,  did 

then  unlawfully  assault  and  beat  the  said  Henry  Edson;  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against 

the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity." 

At  the  trial  none  of  the  witnesses  were  able  to  prove  the 
christian  names  of  the  Duke  of  Cambridge  as  laid  in  the  indict- 
ment, and  found  by  the  grand  jury.  One  witness  only  swore 
that  George  William  were  two  of  the  christian  names  of  the 
said  Duke,  that  he  believed  the  said  Duke  had  some  other  christian 
names,  but  he  could  not  say  what  they  were. 

Upon  this  it  was  moved  by  the  counsel  for  the  prisoners,  upon 
the  authority  of  Reff.  v.  Earl  of  Cardigan^  that  as  the  christian 
names  of  the  Duke  of  Cambridge  had  not  been  proved  as  laid 
in  the  indictment,  the  court  should  direct  an  acquittal  of  the 
prisoners. 

On  the  other  hand  it  was  moved  by  the  counsel  for  the 
prosecution,  that  the  court  should  amend  the  indictment  under 
statute  14  &  15  Vict.  c.  lOO,  by  striking  out  the  words  ^* Frederick 
Charles." 

The  court  refused  to  amend  the  indictment  because  no  su£Bcient 
evidence  was  offered  to  enable  it  to  so,  and  the  court  also  refused 
to  direct  an  acquittal,  but  left  it  to  the  jury  to  say  whether  they 
were  satisfied  by  the  evidence  of  the  identity  of  the  said  Duke  of 
Cambridge  as  occupier  of  the  land  in  question,  and  as  master  of 
the  said  Henry  Edson,  in  which  event  the  jury  would  consider  the 
case  upon  its  merits  generally,  and  give  their  verdict  accordingly. 

The  jury  thereupon,  after  a  short  consultation,  brought  in  a 
verdict  of  guilty  generally  against  both  prisoners,  alleging  at  the 
same  time,  that  they  were  satisfied  with  the  evidence  of  the 
identity  of  the  said  Duke. 
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Rbo.  The  court  reserved  the  following  two  points  for  the  considemtioti 

Fbost        ^^  *^^  Justices  of  either  Bench  and  Barons  of  the  Exchequer : — 

First,  Whether  it  was  bound  to  amend  the  indictment  upon  the 

1855.  insufficient  evidence  above  mentioned,  by  striking  out  the  two 
Christian  names  of  the  said  Duke  of  Cambridge,  viz.  Frederick 
and  Charles,  which  had  been  found  hj  the  grand  jury,  and 
respecting  which  no  evidence  whatever  was  given  at  the  triaL 
And  secondly.  Whether,  having  refused  to  amend,  the  court  acted 
properly  in  submitting  the  case  to  the  jury  in  the  manner  above 
mentioned. 

The  court  postponed  the  judgment,  and  committed  the  said 
William  Frost  and  John  Russell  to  prison  until  such  questions 
shall  have  been  considered  and  decided. 

Chamock  (for  the  prisoners)  having  quoted  the  Earl  of  Cardigan's 
case,  which  he  contended  was  precisely  in  point,  was  stopped  by  the 
court. 

Robinson^  B.  C.  (for  the  prosecution)  said,  that  that  case  was 
decided  before  the  passing  of  the  14  &  15  Vict  c  100.  Bv  the 
24th  section  of  that  act  it  was  declared  that  no  indictment  should 
be  held  insufficient,  for  that  any  person  mentioned  in  the  indict- 
ment is  designated  by  a  name  of  office  or  other  descriptive 
appellation.  The  court  below  would  therefore  have  been  clearly 
justified  in  striking  out  all  the  names,  leavingmerely  the  words,  the 
*'Duke  of  Cambridge";  but  even  as  the  indictment  stood  there 
was  still  the  descriptive  appellation,  and  the  rest  of  the  names 
were  mere  surplusage.  In  R.  v.  Graham  (2  Leach,  547)  the 
prosecutor  was  described  as  James  Hamilton,  Esq.,  commonly 
called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,  and  it  was 
held  that  the  latter  words  *'  commonly  called  Earl  of  Clanbrassil,** 
Ac,  might  be  treated  as  surplusage.  So  in  R.  v.  Sull  (2  Leach, 
861)  the  prisoner  was  indicted  for  stealing  property  belonging  to 
Victory  Baroness  Turkheim.  It  appeared  the  prosecutrix's  real 
name  was  Selina  Victoire,  but  that  she  was  usually  called  by  her 
foreign  title  of  Baroness  Turkheim,  and  the  court  held  that  she 
was  properly  described.  In  that  case  the  name  in  the  indictment 
wss  not  the  true  name,  nor  was  it  a  name  gained  by  reputation. 
The  same  remark  applied  to  R.  v.  Elliot  (S  C.  &  P.  772);  there 
Lord  Segrave  was  described  as  the  Bight  Honourable  William 
Fitzhardinge  Lord  Segrave,  and  Mr.  Justice  Erskine  held  the 
description  sufficient,  although  the  proper  designation  was  William 
Baron  Segrave,  and  there ^was  nothing  to  show  that  the  other  was 
gained  by  reputation. 

The  question  here  was  properly  left  to  the  jury,  whether  the 
person  mentioned  in  the  indictment  was  the  same  as  the  evidence 
referred  to.  Substantially  that  was  the  decision  in  R.  v.  Davis 
(2  Den.  C.  C.  231),  where  the  prosecutor  being  described  as 
Darius  Christopher,  his  real  name  being  Tryus,  the  court  said  it 
should  have  been  left  to  the  jury  to  say  whether  the  two  names 
were  idem  sanantia.  The  stringency  required  in  these  cases  was 
in  order  that  persons  accused  might  be  enabled  to  plead  autrefois 
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acquit  and  auirefoU  convict;    but  after  the  way  in  which  the        ^m- 
question  was  left  to  the  jury  in  this  case,  there  could  be  no       f&obt. 

difficulty  in   establishing  such   a  plea.     At  the   trial  abundant        ' 

evidence  was  given  that  the  Duke  of  Cambridge  had  acquired  the        ^^^ 
names  of  George  William  by  reputation,  whatever  other  names  indtometu— 
he  might  have,  and  therefore  it  was  that  the  court  was  asked  to    AmmdmmL 
strike  out  the  other  two  names,  but  such  evidence  being  omitted 
it  could  scarcely  be  contended  that  as  the  case  stood  they  would 
have  been  justified  in  striking  out  the  two  last  names. 

Another  question  might  arise  whether  the  court  had  not  now 
power  to  amend  where  the  point  had  been  raised  at  the  trial ; 
at  all  events,  such  a  course  was  pursued  in  IL  v.  Sturge^  23  L.  J. 
172,  M.  C.y  which  was  a  road  indictment,  and  an  amendment  was 
made  in  the  description  of  the  highway. 

Parke,  B. — That  was  done  by  consent. 

Robifuon  submitted  that  in  criminal  cases  no  additional  power 
could  be  given  to  the  court  by  assent  of  the  accused. 

Pollock,  C.B. — We  are  all  of  opinion  that  in  this  case  the 
prisoners  must  be  discharged,  the  conviction  being  wron^.  It 
18  a  general  rule  that  whatever  is  averred  as  matter  of  descnption 
must  be  proved.  The  Duke  of  Cambridge  was  described  as 
having  four  names,  and  no  one  was  able  to  prove  that  those  names 
belonged  to  his  Itoyal  Highness.  The  Earl  of  CardigatCs  case 
is  precisely  in  point,  and  therefore  the  names  not  having  been 
proved,  the  question  proposed  to  us  is,  whether  the  court  below 
was  bound  to  amend  oy  striking  out  two  of  them.  We  think 
the  court  ought  not  to  have  amended  without  striking  out  all 
four. 

Parke,  K — I  am  entirely  of  the.  same  opinion  as  my  lord. 
It  seems  that  under  the  sect.  24,  of  the  14  &  15  Vict,  a  100,  the 
titles  of  the  Duke  of  Cambridge  would  have  been  sufficient 
as  a  descriptive  appellation,  and  the  justices  might  therefore  have 
struck  out  every  other  description.  It  is  useless  asking  us  now 
whether  they  ought  to  have  amended  in  the  wav  the  case  suggests. 
They  are  not  bound  to  amend  in  any  case,  and  if  they  refuse  to  do 
so,  we  have  no  power  to  do  so  after  the  verdict  R*  v.  Sturge  is 
an  exceptional  case.  It  was  agreed  at  the  trial  that  the  amend- 
ment should  be  made,  if  required,  and  authorized,  and  that 
agreement  was  acted  upon. 

The  rest  of  the  court  concurred. 

CcmrietUm  quashed. 
B.  C  Bobinsou  for  the  prosecution. 

Chamdck  for  the  prisoners. 


VOL.  VL  2  N 
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CENTRAL  CRIMINAL  COURT. 

May  Session,  1855. 

May  8. 

(Before  Mr.  Justice  Cresswell.) 

Reg.  v.  Fbewin.  (a) 

Confesnon — Indictment — Penan  having  authority. 

SembU^  where  a  confession  is  induced  by  the  promise  of  a  person  notj 
in  factf  having  authority  or  power  with  respect  to  the  prosecution  to 
show  any  favour  to  the  accused^  such  confession  is  admissible^ 
although  me  prisoner  from  his  knowledge  of  the  position  of  the 
promiser  may  reasonably  suppose  he  has  such  authority. 

^f^HE  prisoner  was  indicted  for  unlawfully  placing  a  piece  of 
J-  iron  upon  the  rails  of  the  London  ana  South  Western 
Railway. 

A  witness,  who  was  in  the  service  of  the  company  as  a  plate- 
layer, was  called  on  the  part  of  the  prosecution  to  prove  a 
statement  made  to  him  by  the  prisoner. 

Cresswell,  J.  (there  being  no  counsel  for  the  prisoner), 
having  interrogated  the  witness  ns  to  whether  he  had  held  out 
any  inducement  to  the  prisoner  to  confess,  he  said  that  he  first 
asked  the  prisoner  how  he  came  to  put  the  iron  upon  the  rail,  at 
first,  the  latter  denied  it;  the  witness  then  told  him  he  had 
better  tell  the  truth,  it  would  be  a  good  deal  better  for  him  if 
he  owned  to  it.  The  witness  stated  that  he  was  not  employed  by 
any  of  his  superiors  to  see  the  prisoner^  but  the  latter  knew 
he  worked  upon  the  line. 

Cresswell,  J. — I  am  disposed  to  think  the  statement  of  the 
prisoner  is  receivable,  notwithstanding  the  observations  made 
to  him  by  the  witness,  he  not  being  a  person  having  any 
authority  to  make  any  promise ;  still,  he  was  in  a  position  that 
might  reasonably  lead  the  prisoner  to  suppose  that  he  had« 

Ballantine  (for  the  prosecution)  said  that,  after  such  an  obser- 
vation from  his  loraship,  he  should  decline  to  pursue  the 
examination  of  the  witness  further. 

Ballantine  for  the  prosecution. 

(a)  Beported  by  B.  C.  Boboison,  Esq.,  BaniBter-at-law. 
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COURT  OF  CRIMINAL  APPEAL. 


April  28,   1855. 

(Before  Pollock,  C.B.,  Parke,  B.,   Wightman,  Ceompton, 
and  Ckowdeb,  JJ.) 


Beg.  v.  Jane  Pebbt.  (a) 

Concealmeni  of  birth — Temporary  disposal  of  the  body 

In  order  to  complete  the  offence  of  endeavouring  to  conceal  the  birth  of 
a  child  by  secretly  disposing  of  the  dead  body,  under  s.  14  of  9  Geo.  4, 
cZlyUis  not  necessary  that  the  body  should  be  placed  in  any  Anal 
place  of  deposit. 

And  where  the  moAer,  with  the  intention  of  conceaUng  the  body  from  a 
surgeon^  placed  ii  under  a  bolster^  upon  which  she  laid  her  head. 

Held  (Pollock,  &B.,  dissentieiite),  that  she  was  properly  convicted 
under  the  above  section  ;  though  it  was  assumed  that  she  meant  to 
remove  it  elsewhere  when  an  opportunity  occurred. 

THE  following  case  was  reserved  b^  Martin,  B.  : — 
Jane  Perry  was  indicted  for  the  murder  of  her  bastard  child. 
There  was  no  eyidence  of  the  murder^  but  it  was  proved  by  a 
surgeon  that  he  was  sent  for  by  the  members  of  the  family  where 
the  prisoner  lived  as  servant,  m  consequence  of  her  illness;  that 
upon  seeing  her  he  suspected  she  had  just  given  birth  to  a  child, 
and  examined  her  person  and  found  she  had  been  recently  delivered, 
and  asked  her  several  questions  on  the  subject,  but  could  get  no 
satisfactonr  answer.  He  then  went  out  of  the  room,  leaving  the 
prisoner  alone  lying  on  the  bed.  He  immediate!;^  heard  the  door 
t>eing  locked,  and  returned  to  it  and  insisted  upon  its  being  opened, 
which  the  prisoner  did  and  was  returning  to  the  bed  as  the  surgeon 
entered.     When  he  arrived  at  the  bed-side  she  laid  down  her 

(a)  Reported  by  A.  Bittlb8TON,  Eaq.,  Barikter-at^Lair. 
2  N  2 
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'  Rbo-        head  upon  the  bolster^  and  was  pulling  the  bed  clothes  over  her 
Jahb  Pbbrt.  P^'^son ;  he  then  found  the  dead  body  of  the  child  under  the  bolster, 

'  with  her  head  partly  over  it ;  he  asked  her  where  the  child  had 

1856.       been  before/  but  could  get  no  answer.     The  question  I  deore  to 

CmcecJmg    ^®  answered  by  the  court  is,  whether,  assuming  that  the  prisoner 

btrth—      placed  the  dead  body  of  the  child  under  the  bolster  with  the 

Evidence,     intention  of  endeavouring,  as  far  as  she  could,  to  conceal  the  body 

from  the  surgeon^  it  was  such  a  disposing  of  the  dead  body  as  to 

be  an  offence  within  the  9  Geo.  4,  c.  31,  s.  14  ?    It  may  be  assumed 

that  she  intended  to  remove  the  body  to  some  other  place  when 

an  opportunity  offered.     If  the  court  thinks  it  was  not  an  offence, 

they  will  please  order  the  prisoner  to  be  discharged,  as  I  respited 

her  sentence  until  the  opinion  of  the  court  was  obtained. 

This  case  was  not  aigued  by  counsel,  but  the  judges  retired 
to  consider  the  case,  and  upon  their  return  delivered  the 
following 

JUDGMENT. 

Pabke,  B. — Upon  this  case  the  Lord  Chief  Baron  differs 
from  the  other  members  of  the  court.  He  thinks  that  there  was 
not  such  a  disposition  of  the  dead  body  of  the  child  as  is  within 
the  statute ;  but  we  are  all  of  a  different  opinion.  It  has  already 
been  solemnly  decided,  and  that  decision  has  been  since  acted  upon 
in  two  or  three  cases,  that  the  statute  by  the  terms  <*  secret 
burying  or  otherwise  disposing  of  the  dead  body,"  does  not  require 
that  the  secret  disposal  of  the  dead  body  should  be  in  some  place 
of  final  deposit,  in  this  case  it  is  dear  that  the  body  was  not  put 
in  a  final  place  of  deposit,  and  that  there  was  no  secret  burying  of 
the  body ;  and  the  only  question  is,  whether  there  was  not  a  secret 
disposing  of  it  within  the  statute.  In  R.  v.  Goldtharpe  (2  Moo. 
C.  C.  244;  Car.  &  M.  335)  it  was  held,  that  pkcing  the  body 
between  a  bed  and  a  mattress  was  a  disposing  of  it  within  the 
statute,  and  we  can  see  no  substantial  difference  between  that  case 
and  the  present^  if  the  object  of  the  prisoner  was  to  conceal  the 
dead  body,  and  prevent  inquiry  into  the  birth.  Here  it  is  found 
that  she  placed  the  dead  body  of  the  child  under  the  bolster,  with 
the  intention  of  endeavouring,  as  far  as  she  could,  to  conceal  it 
from  the  surgeon,  and  we  think  that  enough. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  According  to  the 
decision  in  R.  v.  Goldthorpe,  a  mere  temporary  disposing  of  the  body 
with  a  view  to  conceal  the  birth  is  sufficient:  and  upon  the  facts  stated 
here,  making  the  assumption  which  the  case  requires,  it  is  impos- 
sible to  doubt,  that  the  prisoner  disposed  of  the  body,  as  far  as  she 
could  at  the  moment,  for  the  purpose  of  concealing  the  fact  of  the 
birth  from  the  surgeon. 

Crompton,  J.,  concurred. 

Crowder,  J. — The  case  of  iZ.  v.  Goldtharpe^  is  a  solemn 
decision  upon  the  point  as  to  a  temporary  disposal  of  the  body, 
and  there  are  two  other  cases  to  the  same  effect,  one  before 
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Patteflon,  J.,  R,  v.  Famham  (1  Cox  C.  C.  349),  (a)  and  the  other 
before  Lord  Campbell,  C.  J.,  R.  v.  Hughes  (4  Cox  C.  C.  447-5  (*) 
I  think,  therefore,  it  is  now  too  late  to  contend  that  the  words  of 
the  statute  should  be  construed  as  requiring  some  final  disposing 
of  the  body. 

Conviction  afprmed. 


Bbo. 

V. 

Javb  Pbbrt. 
1855. 


Emdenee. 


COURT  OF  CRIMINAL  APPEAL. 


April  28,  1855. 

(Before  Pollock,  C.B.,  Pabre,  B.,  Coleridgb,  Cbompton 
and  Cbowdbb,  JJ.) 

Reo.  v.  James  M^Kat  Keith,  (c) 

Engraving  part  of   Scotch  banh  note  tcithout  authoritg — Meaning  of 
tDords  ^'purporting  to  be  part^—stat.  1  WUL  4,  c.  66,  s.  18. 

Upon  an  indictment  under  I  FTilL  4,  e.  66,  s.  18»  charging  the  prisoner 
with  having  engraved  on  a  certain  plate  a  certain  part  of  a  promissory 
note  of  a  particular  banking  company^  purporting  to  he  part  of  the 
promissory  note  of  the  said  company^  the  evidence  was  that  he  had 
engraved  only  the  royal  arms  of  Scotland^  and  the  ^figure  ofBritanniOj 
in  the  position  in  which  they  appear  upon  a  genuine  note  of  the  com- 


ield  that  this  was  enough  to  satisfy  the  words  of  the  statute^  the  jury 
having  found  the  fraudulent  inteniionj  and  that^  in  fact^  upon  com" 
parison  of  the  engraving  with  the  same  parts  of  the  genuine  note,  ii 
did  purport  to  be  part  of  the  note. 

THE  following  case  was  reserved  by  Coleridge,  J. : — 
The  prisoner  was   tried  before  me  at  the  last  Warwick 
Assizes  on  an  indictment  framed  upon  the  11  Geo.  4  and  1  Will.  4, 
c  66,  s.  18.    Upon  the  faqts  submitted  to  the  jury  he  was,  subject 

(a)  In  that  cam  Patteaon,  J^  ukL : — ^  I  baTe  spoken  to  Mr.  Baron  Parke,  and  he  infonns 
me  that  aD  the  caeee  on  this  subject  were  considered  in  12.  t.  OoUtkorpe,  and  that  the  jodgea 
then  present  bj  their  decisioo  of  that  case  meant  eipressly  to  orermle  them,  and  to  hold  that 
any  ooneealtneut  of  the  body,  whether  intended  to  be  final  or  temporary,  was  within  the 
spirit  of  the  act  I  most  say  that  I  entirely  assent  to  that  position,  for  it  is  the  common 
sense  view  of  the  matter.'^ 

(b)  R,  y.  Hughes,  Lord  Campbell  sud  : — *'  There  cannot  be  any  reasonable  doubt  that  the 
prisoner  risited  the  onthonse  after  the  child  was  dead,  and  although  she  did  not  remove  it, 
any  replacinfr  of  the  clothes  or  other  things  by  which  the  body  was  concealed  from  view, 
would,  I  think,  be  an  endeavour  to  conceal  by  a  secret  disposal  of  the  dead  body  within  the 
statute* 

(c)  Beported  by  A.  BirrLBSToii,  Esq^  Barrister-at-law. 
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to  the  following  question,  rightly  convicted  I  passed  sentence  on 
him,  bat  having  doubts  whether  on  one  point  the  charge  coald 
be  sustained,  1  reserved  that  question  for  the  opinion  of  the 


1S56.       judges. 


EngraviupaH  '^^^  prisoner  being  possessed  of  a  one  pound  note  of  the 
of  bank  Hou—  British  Linen  Banking  Company  had  cut  out  the  centre  part,  on 
ufl^^^^^n  which  the  whole  of  the  promissory  note  was  written,  ana  taken 
^^"VortMig.  ^^  ornamental  border  to  Kynaston,  a  printer  at  Birmingham, 
representing  that  he  wanted  to  have  a  plate  made  of  this  border, 
intending  to  fill  up  the  centre  with  the  title  of  some  oil  or 
cosmetic,  of  which  the  firm  in  whose  employ  he  represented 
himself  to  be  were  the  vendors.  Kynaston  was  not  an  engraver, 
and  told  him  that  he  (Kynaston)  must  employ  another  hand  to 
execute  the  Boyal  Arms  of  Scotland  and  the  Britannia,  which 
formed  part  of  this  border,  to  which  the  prisoner  assented. 
Accordingly,  an  engraver  of  the  name  of  Umfreville  was  applied 
to,  who  perceived  at  once  the  prisoner's  real  purpose,  and  having 
caused  through  the  police  a  communication  to  oe  made  to  the 
Banking  Company,  undertook  the  work  ynth  thdr  authority  and 
made  a  plate,  an  impression  from  which  I  annex  to  this  case,  which 
was  delivered  to  the  prisoner,  and  he  was  apprehended  with  it  in 
his  possession. 

Tne  words  of  the  section  are  as  follows: — '*  If  any  person  shall 
engrave,  or  in  anywise  make  upon  any  plate  whatever,  any  bill 
of  exchange  or  promissory  note  for  the  payment  of  money,  or 
any  part  of  any  bill  of  exchange  or  promissory  note  for  the 
payment  of  money,  purporting  to  be  the  bill  or  note  or  part  of 
the  bill  or  note  of  any  person  or  persons,  bodv  corporate,  or  oomr 
pany  carrying  on  the  business  of  bankers  (otner  than  and  except 
the  Bank  of  England),  without  the  authority  of  such  person  or 
persons,  or  body  corporate  or  company,''  &o. 

I  doubted  whether  a  plate  having  on  it  merely  the  Boyal  Arms 
of  Scotland  and  the  Britannia,  although  placed  as  they  are  found 
in  a  complete  promissory  note  of  the  Bankin?  Company,  satisfied 
these  words,  and  request  the  opinion  of  the  judges  thereon. 

No  counsel  appeared  for  the  prisoner. 

Bittkstan  for  the  prosecution. — This  conviction  is  right  The 
only  doubt  entertained  by  the  learned  judge  at  the  trial  was 
whether  the  averment  that  the  part  of  the  note  which  the 
prisoner  ^  had  engraved  purported  to .  be  part  of  a  note  of 
the  British  Linen  Company  was  proved;  and  it  is  submitted 
that  the  evidence  on  that  subject  was  sufiSdent  to  support 
the  finding  of  the  jury.  In  order  to  constitute  an  offence 
under  the  section  in  question,  it  is  not  necessary  that  the  part 
engraved  by  the  prisoner  should  be  so  much  of  the  note  as  will 
show  upon  the  face  of  it  that  it  is  part  of  the  note  of  the 
particular  Banking  Company.  If  that  were  so,  nearly  the  whole 
of  the  note  must  be  engraved  before  the  offence  would  be  complete. 
It  is  enough  if  it  is  a  part  so  engraved  as  to  be  capable  of 
completion,  and  such  that  if  completed,  the  whole  would  purport 
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to  be  a  note  of  the  oompany  to  any  person  aoqnainted  with  their        ^"^ 
notes,  or  having  the  opportunity  of  comparison.     The  matter  was      Kbctv. 

very   muoh  discassed  m  By.  ▼•  Faderman,  4  Cox  C  C.   359.        

There  the  indictment  was  framed  npon  section  19  of  the  same       ]^ 

statute,  ]  WilL  4,  c.  66,  and  it  charged  the  engraving  of  '*  several  Engraomg  pan 

pnrts  of  an  undertaking  for  payment  of  money  purporting  respec-  i^hank  nou— 

tively  to  be  parts  of  one  of  the  foreign  undertaKings  for  payment  a^Jj^^JJ^w 

of  money^  of  the  Empire  of  Russia;    and  fac  similes  of  these    '"*'^'*^' 

several  parts  were  engraved  upon  the  indictment;  one  of  them 

consisted  of  a  scroll  and  wreath,  with  words  within  the  border; 

and  the  indictment  was  demunred  to  for  this  f  amongst  other 

reasons),    that    the    undertaking   itself,  of   whica    the  matters 

engraved  were  alleged  to  be  part,  was  not  set  out,  nor  any 

translation  of  it,  so  that  the  court  might  be  enabled  to  see  on  the 

face  of  the  record  whether  the  parts  set  out  did  purport  to  be 

parts  of  the  genuine  instrument.    That  demurrer  was  argued 

before  Alderson,  B.,  Cresswell,  J.,  and  'Williams,  J.,  and  they 

overruled  the  demurrer.    In  delivering  iudgment,  Alderson,  B., 

said  :^*' It  will  be  in  the  first  place  desirable  to  ascertain  what  is  the 

meaning  of  the  words  '  purporting  to  be  a  bill  or  part  of  a  bill?^ 

and  it  appears  to  us  that  we  must  construe  it  in  this  way :   If  it  be 

a  complete  bill  or  note,  then  it  must  appear  on  the  face  of  it  to  be 

what  it  is  alleged  it  purports  to  be ;  but  that  word,  when  it  is 

used  with  reference  to  part  of  a  bill  or  note,  cannot  be  construed 

in  the  same  manner,  for  part  of  a  bill  cannot  purport  to  be 

anything;  when  applied  to  a  part,  it  must  mean  that  it  is  part 

of  a  bill  or  note,  which,  if  complete,  would  purport  to  be  what  is 

described  in  the  act.     This  is  the  only  reasonable  construction 

that  can  be  put  upon  the  statute.   Wnen  a  prisoner  is  charged 

with  forging  part  of  an  instrument,  we  must  be  satisfied  not  from 

merely  looung  at  the  indictment,  but  by  proper  averments  and 

by  extrinsic  proof,  that  the  instrument,  when  complete,  would  be 

what  it  is  stated  to  be.''    And  in  the  course  of  the  argument 

Aldebson,  B.,  put  this  very  case :  **  How  under  any  circumstances 

could  we  tell  without  extrinsic  evidence,  whether  it  is  part  of 

a  foreign  note  or  not?    The  case  of  R.  v.  Goldstein  ^Buss.  &  By. 

473),  and  the  other  cases  dted,  were  those  in  which  complete 

instruments  were  forged*    Take  the  case  of  the  for^en^  of  the 

figure  of  Britannia  on  an  en^ved  plate,  how  could  it  be  made 

to  appear  on  the  face  of  the  indictment  without  evidence  that  it 

was  part  of  a  genuine  note?    It  must  be  proved  by  witnesses,  and 

the  jury  must  find  it." 

In  the  present  case  the  manager  of  the  bank  produced  a  genuine 
note,  and  the  jury  compared  that  with  the  engraving,  ana  found 
that  it  purported  to  be  part.  The  prisoner's  defence  was  that  he 
had  copied  the  designs  from  the  note,  but  for  an  innocent  purpose; 
which  was,  however,  negatived  by  the  jury. 

Cbompton,  J. — Can  the  figure  of  Britannia  be  said  to  be  part 
of  the  note? 

BiMeston. — ^It  is  part  of  the  indicia  of  the  note;   one  of  the 
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could  be  engraved  with  impunity^  one  of  the  greatest  difficulties 
in  the  way  of  making  forged  notes  would  be  removed. 


Rbo.        marks  by  which  the  note  is  known  and  obtains  currency.    If  these 
fy,  «■.«  ....  -  --  ....... 

Kbith. 

1855. 

-7-  JUDGMENT. 

of  bank  note^      PoLLOCK,  C.  B. — We  are  all  of  opinion  that  this  conviction  is 
tif!*''*"*^.,  qu^t^  right.     (His  Lordship  read  the  words  of  the  section.)   Now, 
^'P^^'*  picking  out  the  words  apphcable  to  this  case,  they  run  thus — that, 
if  any  person  shall  engrave,  or  in  anywise  make  upon  any  plate 
whatever  any  part  of  any  bill  of  exchange  or  promissory  note  for 
the  payment  of  money  purporting  to  be  part  of  the  bill  or  note  of 
any  company  carrying  on  the  business  of  bankers,  &c.,  he  shall  be 
guilty  of  the  oiFence.     Now  the  prisoner  in  this  case  had  procured 
to  be  engraved  upon  a  plate  only  the  arms  of  Scotland,  which 
appear  at  the  head  of  a  genuine  promissory  note  of  the  British 
Linen  Banking  Company,  and  the  ngure  of  iBritannia,  which  is  in 
the  margin  on  the  left  hand  side  of  the  company's  genuine  note ; 
and  the  question  is,  whether  he  is  guilty  of  the  offence  described 
in  this  statute.    I  am  of  opinion  that  he  is;    It  has  been  suggested 
that  these  pictures  do  not  form  any  part  of  the  note ;  and  if  the 
word  *^  note  "  is  to  be  taken  as  applymg  only  to  that  which  gives 
the  legal  obligation  to  the  instrument,  they  certainly  are  not  part 
of  the  note,  because  they  are  not  part  of  the  formal  words  express- 
ing the  obligation.    But  I  think  the  statute  uses  the  word  '^  note  " 
in  its  popular  sense,  meauins  the  thing  as  it  is  in  fact;  and,  as  1 
threw  out  in  the  course  of  the  argument,  it  seems  to  me  that  if  it 
were  made  an  offence  to  deface  or  tear  a*  promissory  note  of  a 
banking  company,  that  offence  would  be  conmiitted  by  tearing  or 
defacing  any  part  of  the  piece  of  paper  on  which  the  note  is 
printed — I  should  say  even  the  blank  part — not  even  containing 
any  of  the  ornaments  or  indicia  whereby  the  note  is  ordinarily 
known.     Then  the  next  question  is,  does  it  purport  to  be  part? 
If  the  engraving  had  been  put  upon  an  invoice  or  the  back  of 'a 
card,  and  so  engraved  that  it  could  never  be  usai  as  part  of  a  note, 
it  would  not  purport  to  be  so ;  but,  if  that  is  not  the  case,  then  it 
must  be  ascertamed  by  comparison  with  the  genuine  note;  and 
upon  the  comparison  it  would  be  a  question  for  the  jury,  whether 
it  did  purport  to  be  part ;  and  in  this  case  the  jury  must  be  con- 
siderea  to  have  found  that;   and  I  think  thev  have  rightly  so 
found.     In  another  part  of  the  same  section,  tnere  is  a  provision 
against  any  imitation  of  the  subscription  to  the  note ;  tne  words 
are  '^  resembling,  or  apparently  intended  to  resemble,"  as  to  which 
it  is  clear  that  the  apparent  or  intended  resemblance  can  only  be 
ascertained  by  comparison ;  and  if  it  may  be  done  for  the  one  pur- 
pose, there  is  no  reason  why  it  should  not  be  done  for  the  otner. 
Does  this  engraving  then  purport  to  be  part  of  a  note  of  the  British 
Linen  Company  ?    Giving  to  the  term  "  note  "  its  proper  signifi- 
cation, I  think  clearly  it  does.    Having  reference  to  the  position  in 
which  the  arms  of  Scotland  and  the  Britannia  are  engraved  upon 
the  plate,  no  person  looking  at  that  plate  and  comparing  it  with  a 
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genuine  note,  could  entertiun  any  doubt  that  the  engraving  pni>       Bmq. 
ported  to  be  part  of  the  genuine  note.  ^' 

Parke,  B. — I  am  of  the  same  opinion.  The  object  of  the  statute  ""' 

is  to  prevent  the  engraving  upon  plates  of  bank  notes  or  parts  of  185& 
bank  notes,  which  may  be  used  for  the  purpose  of  forgery ;  and  ^  '^T' 
having  ref^Mrence  to  this  object,  it  appears  to  me  that  everything  o/b^lkkno^ 
must  be  deemed  to  be  part  of  a  note,  which  helps  to  pve  it  cur-  Evidence-^  ^ 
rency  as  a  note  of  the  particular  banking  company,  and  not  the  "^Vp^*^-" 
mere  words  of  obligation,  which  shew  what  the  nature  of  the 
instrument  is.  If  we  were  to  hold  otherwise,  we  should  certainly 
give  great  facilities  for  forgery.  The  next  question  is,  whether, 
to  bring  a  case  within  the  statute,  the  part  en^ved  must  purpjort 
upon  the  face  of  it  to  be  part  of  a  genuine  bank  note ;  and  I  think 
that  that  could  not  have  been  intended;  because,  in  almost  all 
cases,  if  j^ou  looked  only  at  the  part  engraved,  you  would  not  be 
able  to  discover  that  it  was  part  of  a  bank  note.  The  indictment 
must  certainly  describe  the  part  engraved  as  purporting  to  be  part 
of  the  note  of  a  particular  banking  company ;  but  if  it  were  neces- 
sary, in  proving  that  allegation,  to  show  that  the  part  engraved, 
looked  at  by  itself  and  without  comparison  with  a  genuine  note, 
would  appear  to  be  part  of  the  note,  no  case  could  be  brought 
within  tne  statute,  unless  very  nearly  the  whole  of  the  genume 
note  was  imitated.  A  person  might  engrave  very  nearly  the 
whole  of  a  note  without  being  liable  to  punishment  under  this 
statute,  and  the  very  object  of  it  would  be  thereby  defeated.  In 
the  latter  part  of  the  same  clause,  there  is  a  provision  of  a  similar 
kind,  in  which,  however,  the  word  ^^  purporting  ^  is  not  used ;  but 
it  is  made  an  offence  to  engrave  any  words  *^  resembling  or  ap- 
parently intended  to  resemble,  any  subscription  "  to  a  promissory 
note ;  and  the  question  under  that  part  of  the  clause  would  be, 
whether  the  words  engraved  were  apparentiy  intended  to  resemble 
the  genuine  signature.  How  could  that  be  ascertained  ?  Only 
by  comparing  it  with  the  genuine  signature.  In  like  manner, 
when  the  question  is,  whether  the  thing  engraved  purports  to  be 
part  of  a  genuine  promissory  note,  you  must  compare  it  with  the 
genuine  note  to  ascertain  whether  it  does  purport  to  be  part  or 
not.  And  I  think  the  case  is  within  the  statute,  if  upon  such 
comparison  the  foiled  engraving  does  appear  to  be  an  imitation  of 
any  part  of  the  note,  whether  the  obligatory  part  or  not  To  give 
the  forged  note  currency  at  all,  it  must  h^ve  upon  it,  not  merely 
the  obligatory  words,  but  also  the  usual  ornaments  which  appear  . 
upon  the  face  of  a  genuine  note ;  and  if  there  is  such  a  portion  of 
the  note  engraved,  as  when  compared  with  the  genuine  note,  will 
clearly  appear  to  be  an  imitation  and  to  puiport  to  be  part  of  it, 
then  I  think  the  offence  is  made  out.  Jf  only  a  single  dot 
or  line  had  been  engraved,  that  would  probably  not  be  sufficient 
to  satisiy  the  jury  that  even  upon  a  comparison  it  purported  to  be 
part  of  the  note ;  but,  in  the  present  case,  the  royal  arms  of  Scot- 
land and  tlie  figure  of  Britannia,  placed  in  the  same  position  in 
which  they  are  found  in  a  genuine  note,  appear  without  doubt 
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K>»<        upon  comparison  to  be  unitationB  of  the  ornaments  on  a  genuine 
Kbith.      ^^^^'  ^^^  purport  to  be  part  of  such  note. 

— '  Coleridge,  J. — After  a  good  deal  of  doubt,  I  have  now  oome 

1855.  to  a  clear  opinion  that  this  conviction  is  right.  The  question  is  of 
Engramng  pari  *  twofold  natuTC — first,  what  is  the  meaning  of  the  word  **pur- 
o/bank  note--  port ;"  sccondlj,  how  are  we  to  arrive  at  the  conclusion  whether 
w^i^Irt^"  any  instrument  purports  to  be  another.  Now,  an  instrument  can 
'^''*^'"**^*  only  purport  to  be  tnat  which  it  more  or  less  accurately  resembles; 
and  tnat  resembknce  must  be  on  the  face  of  the  instrument.  A 
person  may  intend  to  make  an  instrument  resembling  another; 
bat  may  execute  it  so  imperfectly  as  to  fail  in  carrying  out  his 
intention.  The  definition  of  the  term  *^  purporting  "  is  the  eame^ 
whether  it  is  applied  to  the  whole  or  to  part  of  an  instrument. 
When  produced,  the  whole  instrument  or  the  part  of  it  must  bear 
upon  the  face  of  it  some  resemblance  to  the  thing  intended  to  be 
imitated,  otherwise  it  cannot  purport  to  be  either  the  whole  or 
the  part,  as  the  case  may  be.  Then  the  next  consideration  is,  how 
are  you  to  arrive  at  the  fact — how  are  you  to  determine  whether 
one  instrument  does  purport  to  be  another  ?  First,  take  the  case 
of  an  entire  instrument.  If  the  whole  note  has  been  engraved, 
I  am  to  determine  whether  that  purports  to  be  the  whole  note  of 
a  particular  banking  company.  In  order  to  do  that  I  must  in 
some  way  have  acquired  a  knowledge  of  the  genuine  instrument; 
I  must  either  have  in  my  own  mind  a  previous  knowledge  of  it, 
or  must  compare  the  foiged  engntving  with  a  genuine  note, — that 
is,  I  must  have  recourse  to  extrinsic  evidence,  xconfess  I  do  not  see 
how  it  is  possible,  even  with  r^ard  to  a  whole  note,  to  determine 
whether  it  purports  to  be  the  note  of  a  particular  banking  com- 
pany, without  comparing  the  two.  And  if  that  be  so,  why  should 
not  the  same  method  be  adopted  in  determining  the  same  question 
as  to  a  part?  Why  may  I  not  take  the  part  engraved,  and  then 
look  at  tne  same  part  in  the  genuine  instrument  for  the  purpose 
of  determining  whether  the  part  engraved  purports  to  be  part  of 
the  genuine  instrument, — whether  so  much  has  been  engraved  as 
will  enable  me  to  say,  upon  comparison,  that  it  purports  to  be 
part  ?  That  was  all  that  was  done  in  this  case.  The  jury,  putting 
together  the  genuine  note  and  the  part  engraved  upon  the  plate, 
were  satisfied  that  the  latter  purported  to  be  part  of  the  genuine 
note. 

Grompton,  J. — I  also  have  had  considerable  doubt  in  this  casci 
whether  the  prisoner  could  properly  be  convicted  of  engraving  part 
of  a  promissory  note  purporting  to  be  part  of  a  promissory  note 
of  a  particular  banking  company.  I  doubted  both  whether  the 
ornament  at  the  side  could  be  considered  part  of  the  note, 
and  also  whether  it  purported  to  be  part  But,  upon  con- 
sideration, what  weighs  upon  my  mind  is  this — that  unless  we 
^ve  to  the  word  '* purporting"  a  more  extended  meaning  than 
It  generally  bears,  this  statute  will  be  inefiectual  in  many  re- 
spects, as  has  been  already  pointed  out;  and  upon  the  whole, 
therefore^  I  think  that  the  statute  must  be  supposed  to  mean  that 
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the  part  engraved  must  purport  to  be  part  of  the  genuine  instm-        Bbo. 
ment  to  a  person  who  is  acquainted  with  the  appearanoe  of  a      kuth. 

genuine  note,  or  to  a  person  comparing  the  two.     As  to  the  other       ' 

point  also,  I  am  not  satisfied  that  this  may  not  be  said  to  be  part       i^^ 
of  the  note.    I  suppose  the  word  "note,"  in  this  section,  ^^^^ ^Mm^part 
mean  that  which  is  the  bank  note  in  the  popular  sense,  includ-  of  banknote-^ 
ing  everything  which  appears  upon  the  piece  of  paper  on  which  ^^^'^^^^"'^  ^ 
the  promissory  note  of  the  bankmfl;  company  is  written ;  and  that  "-'Vpo'^- 
it  is  not  confined  to  those  parts  wmch  constitute  in  the  ordinary 
legal  sense  the  promissory  note  of  the  company. 

Cbowdeb,  J. — I  entertain  no  doubt  at  all  that  this  conviction 
is  correct  This  case  is  clearly  within  the  mischief  against  which 
the  statute  was  directed ;  and  I  think  that  it  comes  also  within  the 
precise  words  of  the  section.  The  arjgument  has  chieflv  turned 
upon  the  effect  of  the  word  "  purporting  ;**  and,  as  to  uiat^  it  is 
clear  to  me  that,  before  we  can  ascertain  whether  an  instrument 
purports  to  be  an  instrument  of  any  particular  kind,  we  must 
resort  to  extrinnc  evidence ;  and  whether  the  engraving  is  of  the 
whole  or  only  of  part  of  the  instrument,  there  must  be  evidence  of 
the  genuine  instrument  submitted  to  the  eyes  of  the  jury  to  enable 
them  to  determine  that  question.  The  object  of  the  statute  cer- 
tainly was  to  defeat  any  of  the  various  contrivances  and  devices 
whereby  the  forgery  of  bank  notes  may  be  accomplished;  and 
when  the  enactment  refers  to  part  of  a  note,  it  means,  in  my 
opinion,  a  part  of  that  which  circulates  as  a  note.  The  plate 
engraved  by  the  prisoner,  when  compared  with  a  genuine  note  of 
the  British  liinen  Company,  appears  to  have  upon  it  part  of  that 
which  circulates  as  such  a  note,  and  therefore  it  purports  to  be 
part 

Conviction  affirmed* 
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COURT  OF  CBIMINAL  APPEAL. 

AprU  28,  1855. 

(Before  Pollock,  C.  B.,  Parke,  B.,  Wightman, 
Crompton,  and  Crowder,  JJ.) 

Reg.  t;.  Oates.  (a) 

Fraudulent  overcharge — False  pretences — Insufficiency  of  tndietmefU — 
Arrest  qfjucfymeni, 

A  mere  fraudulent  overcharge  for  work  done  is  not  wdidable  under  ike 
statute  against  false  pretences.  And  wkere  an  indictment  alleged  w 
one  count  that  the  prisoner  falsely  pretended  that  there  was  due  and 
payable  to  him  on  account  of  work  done  a  certain  sum  of  money ^  being 
parcel  of  a  larger  sum  then  claimed  by  him  in  payment  for  the  scdd 
work,  whereas  there  was  not  due  to  him  the  said  sum,  being  parcel  of 
the  said  larger  sum ;  and  in  another  count  that  there  was  due  and 
payable  to  him  the  whole  of  a  certain  sum  of  money,  whereas  onfy 
part  was  due. 

Held  that  the  indictment  was  body  as  it  would  be  satisfied  by  proof  of  a 
mere  fraudulent  overcharge. 

THE  defendant,  Henry  Oates,  was  indicted  at  the  adjourned 
Christmas  Sessions  held  at  Sheffield,  for  the  West  Kiding 
of  Yorkshire,  on  the  27th  February,  1855,  for  obtaining  money 
by  false  pretences,  under  the  following  indictment : — 
West  Biding  of  Yorkshire, )  The  jurors  for  our  Lady  the  Queen, 
to  wit.  J    upon  their  oath  present,  that  Henry 

Oates,  on  the  4th  day  of  Novemoer,  in  the  year  of  our  Lord,  1854, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  one 
«Tohn  Robert  Spencer,  that  he  the  said  Heniy  Oates,  having  exe- 
cuted for  one  William  Spencer  and  the  sud  «fohn  Robert  Spencer 
a  certain  lot  and  (quantity  of  work,  there  was  then  due  and 
payable  to  him  the  said  Henry  Oates  from  and  by  the  said  William 
Spencer  and  John  Robert  Spencer  for  and  on  account  of  the  said 
lot  and  quantity  of  work  a  certain  sum  of  money,  to  wit,  the  sum 
of  65.,  being  parcel  of  a  certain  larger  sum  of  money,  to  wit,  the 
larger  sum  of  16«.  ^d.^  then  claimed  by  the  said  Henry  Oates 
in  payment  for  the  said  lot  and  quantity  of  work.  By  means  of 
which  said  false  pretence,  the  said  Henry  Oates  did  then  unlaw- 
fully obtain  from  the  said  John  Robert  Spencer  a  certain  sum  of 

(a)  Reported  by  A  Bittlestoh,  Esq.,  BarriBter'at-Law. 
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monejs  to  wit,  the  earn  of  6^.,  of  the  monies  and  property  of  the       Bbo. 
said   William  Spencer  and  John  Bobert  Spencer,  with  intent      ^J^ 

thereby  to  defraud.     Whereas,  in  truth  and  in  fact,  there  was  not        * 

then  due  and  payable  to  him  the  said  Henry  Oates  the  said  sum       1855. 
of  money,  to  wit,  the  sum  of  6«.,  being  a  parcel  of  the  said  larger  jrafce"Z^a„ce, 
sum  of  I6s.  7//.,  from  and  by  the  said  Wdliam  Spencer  and  John  ^Fraudulent 
Bobert  Spencer  for  and  on  account  of  the  said  lot  and  quantity  of    overcharge. 
work ;  to  the  great  damage  of  the  said  John  Bobert  Spencer,  &c., 
against  the  form  of  the  statute,  &a 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Henry  Oates,  on,  &c.,  unlawfulljr, 
knowingly,  and  designedly  did  falsely  pretend  to  the  said  ^ 
William  Spencer  that  there  was  then  due  and  owing  to  him 
the  said  Henry  Oates  from  the  said  William  Spencer  and  John 
Bobert  Spencer  a  certain  sum  of  money,  to  wit,  the  sum  of 
U.,  being  parcel  of  a  certain  larger  sum  of  money,  to  wit,  the 
larger  sum  of  19s.  9d,  for  and  on  account  of  a  certain  lot  and 
quantity  of  work  then  executed  by  him  the  said  Henry  Oates 
for  the  said  William  Spencer  and  John  Bobert  Spencer.  By 
means  of  which  said  false  pretence  the  said  Henry  Oates  did  then 
unlawfxilly  obtain  from  the  said  William  Spencer  a  certain  sum  of 
money,  to  wit,  the  sum  of  l^.,  of  the  monies  and  property  of  the 
said  William  Spencer  and  John  Bobert  Spencer,  with  intent 
thereby  then  to  defraud.  Whereas,  in  truth  and  in  fact,  there  was 
not  then  due  and  owing  to  him  the  said  Henry  Oates  the  said  sum 
of  money,  to  wit,  the  sum  of  1«.,  being  parcel  of  the  said  laiger 
sum  of  Ids*  9d,  from  the  said  William  Spencer  and  John  Bobert 
Spencer  for  and  on  account  of  a  certain  lot  and  quantity  of  work ; 
to  the  great  damage,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Henry  Oates,  on  the  6th  day  of 
January,  in  the  year  of  our  Lord,  1855,  unlawfully,  know- 
ingly, and  designedly  did  falsely  pretend  to  the  said  William 
Spencer  that  there  was  then  due  and  owing  to  him  the  said  Henry 
O^tes  from  the  said  William  Spencer  and  John  Bobert  Spencer 
the  whole  amount  of  a  sum  of  money,  to  wit,  the  whole  sum  of 
19^.,  for  and  on  account  of  a  certain  lot  and  quantity  of  work  then 
executed  by  him  the  said  Henry  Oates  for  the  said  William 
Spencer  and  John  Bobert  Spencer,  by  means  of  which  said  false 
pretence  the  said  Henry  Oates  did  then  unlawfully  obtain  from 
the  said  William  Spencer  a  certain  sum  of  money,  to  wit,  the  sum 
of  lOs.  of  the  monies  and  property  of  the  said  William  Spencer 
and  John  Bobert  Spencer,  with  intent  thereby  then  to  defraud. 
Whereas,  in  truth  and  in  fact,  there  was  not  then  due  and  owing 
to  him  the  said  Henry  Oates  the  whole  amount  of  the  said  sum  of 
money,  to  wit,  the  sum  of  19^.,  but  only  a  smaller  sum  of  money, 
to  wit,  the  sum  of  9«.,  parcel  thereof,  for  and  on  account  of  a  cer- 
tain lot  and  quantity  of  work  fit>m  the  said  William  Spencer  and 
John  Bobert  Spencer ;  to  the  great  damage,  &o. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
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^*       present  that  the  said  Henry  Oates,  on  the  13th  da^  of  Janoar  j, 
OxTsa.      ^  ^^  7^F  of  o^f  Lord,  1855,  unlawfully,  knowingly,  and  de- 

signedly  did  falsely  pretend  to  the  said  John  Robert  Spencer  that 

1855.  there  was  then  due  and  owing  to  him  the  said  Henry  Oatea  the 
FaUe  preteneet  ^^ole  amount  of  a  Certain  sum  of  money,  to  wit,  the  suai  of 
—FroMhUau  17«.  lliL,  from  the  said  William  Spencer  and  John  Bob^t 
^^^^^rcharge.  Spcncer  for  and  on  account  of  a  certain  lot  and  quantity  of  work 
done  and  executed  for  the  said  William  Spencer  and  John  Bobert 
Spencer  by  the  said  Henir  Oates,  by  means  of  which  said  iklse 
pretence  the  said  Henry  Oates  did  then  unlawfully  obtain  from 
the  said  John  Robert  Spencer  a  certain  sum  of  mcmey,  to  wit, 
the  sum  of  6s.  of  the  monies  and  property  of  the  said  William 
Spencer  and  John  Robert  Spencer,  with  intent  thereby  to  defraud 
Whereas,  in  truth  and  in  fact,  there  was  not  then  due  and  owing 
to  him  the  said  Henry  Oates  die  whole  amount  of  the  ssdd  sum  of 
money,  to  wit,  the  sum  of  17«.  lid,,  from  the  said  William  Spencer 
and  John  Robert  Spencer,  but  only  a  smaller  sum  of  money,  to 
wit,  the  smaller  sum  of  lis.  lid.,  for  and  on  account  of  the  said 
lot  and  Quantity  of  work ;  to  the  great  damage,  &c. 

And  tne  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Henry  Oates,  on  &c.,  unlawfully,  knowin^y, 
and  designedly  did  falsely  pretend  to  the  said  William  Spencer 
that  there  was  then  due  and  owing  to  him  the  said  Henry  Oates, 
the  whole  amount  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
ISs.  7cL  from  the  said  William  Spencer  and  John  Robert  Spencer, 
for  and  on  account  of  a  certain  lot  and  quantity  of  work  done  and 
executed  for  the  said  William  Spencer  and  John  Robert  Spencer 
by  the  said  Henry  Oat^  by  means  of  which  said  false  pretence 
the  said  Henry  Oates  did  then  unlawfully  obtain  from  the  said 
William  Spencer,  a  certain  sum  of  money,  to  wit,  the  sum  of  6s. 
of  the  monies  and  property  of  the  said  William  Spencer  and 
John  Robert  Spencer,  with  intent  thereby  to  defraud*  Whereas 
in  truth  and  in  fact,  there  was  not  then  due  and  owing  to  him  the 
said  Henry  Oates,  the  whole  amount  of  the  said  sum  of  money, 
to  wit,  the  sum  of  I8s.  Id.  from  the  said  William  Spencer  and 
John  Robert  Spencer,  but  only  a  smaller  sum  of  money,  to  wit, 
the  sum  of  13«.  Id.,  for  and  on  account  of  the  said  lot  and 
quantity  of  work ;  to  the  ereat  damage,  Ac. 

And  the  jurors  aforesaid,  upon  their  oath  aforesidd,  do  further 
present  that  the  said  Henry  Oates,  on  &c.,  unlawfully,  knowingly, 
and  designedly  did  falsely  pretend  to  the  said  WiUiam  Spencer 
that  there  was  then  due  and  owing  to  him  the  said  Henry  Oates, 
the  whole  amount  of  a  certain  sum  of  money,  to  wit,  the  sum 
of  15«.  &d.  from  the  said  William  Spencer  and  John  Robert 
Spencer,  for  and  on  account  of  a  certain  lot  and  quantity  of  work 
done  and  executed  for  the  said  William  Spencer  and  John  Robert 
Spencer  by  the  said  Henry  Oates ;  by  means  of  which  said  &lse 
pretence  the  said  Henry  Oates  did  then  unlawfully  obtain  from 
the  said  William  Spencer,  a  certun  sum  of  money,  to  wit,  the 
sum  of  6s.  of  the  monies  and  property  of  the  said  William  Spencer 
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and  John  Bobert  Spencer,  with  intent  thereby  then  to  defraud.       ^"®* 
Whereas,  in  truth  and  in  fact,  there  was  not  then  due  and  owing       oatbs. 

to  him  tiie  said  Henry  Oates  the  whole  amount  of  the  said  sum       

of  money,  to  wit,  the  sum  of  15*.  6d.  from  the  said  William       ^^• 
Spencer  and  John  Robert    Spencer,  but  only  a  smaller  sum  paUe  preimces 
of  money,  to  wit,  the  sum  of  5s,   Bd.  for  and  on  account  of  —FraudHiau 
the  said  lot  and  quantity  of  work  to  the  great  damage,  &c  overekarge. 

It  was  proved  that  the  defendant  worked  for  the  prosecutors  as 
a  journeyman,  and  that  the  quantities  of  work  done  by  him  for 
them  during  eadi  week  were  entered  in  a  book  kept  exclusively 
for  that  purpose. 

The  prices  for  the  work  so  entered  were  placed  in  a  column 
opposite  to  each  quantity  of  work,  and  were  aoded  up  on  behalf  of 
the  prosecutors  at  the  end  of  each  week.  The  weekly  totals 
of  these  prices  were  entered  by  them  in  this  book,  and  the  amounts 
of  these  totals  were  paid  by  them  to  the  defendant  as  the 
ascertained  sum  of  money  aue  to  him  for  work  done  on  the 
production  by  him  of  this  book.  It  was  further  proved  that  after 
these  weekly  totals  had  been  entered  as  above,  the  defendant  had 
altered  them  into  larger  amounts,  and  then  had  procured  payment 
of  these  larger  amounts  on  producing  the  books,  and  had  after- 
wards erased  the  larger  amounts  and  restored  the  figures  of  the 
original  totals.     The  defendant  was  found  guilty. 

After  verdict  had  been  recorded,  it  was  objected  on  the  part  of 
the  defendant  that  the  counts  of  the  above  indictment  did  not 
disclose  any  false  pretence,  under  the  7  &  8  Geo.  4,  c.  29.  The 
court  held  that  the  objection  was  a  good  one,  and  arrested  the 
judgment  {b)  in  order  that  the  case  mi^ht  be  stated  for  the 
decision  of  the  Court  of  Criminal  Appeal,  whether  the  indict- 
ment above  set  out  discloses  on  its  face  any  false  pretence,  under 
the  above  statute. 

A.  J.  Johnson  for  the  prisoner.  The  indictment  in  this  case  is 
bad  in  arrest  of  judgment ;  and  the  only  question  raised  by  the  case 
is  as  to  the  sufficiency  of  the  indictment.  It  is  unnecessary,  there- 
fore, to  refer  to  the  facts  set  out  in  the  case ;  and  looking  only  to 
the  allegations  in  the  indictment,  it  is  submitted  that  they  show  no 
offence  within  the  statute  against  false  pretences.  The  Sessions 
certainly  entertained  that  opinion,  but  the  case  of  R.  v.  Woolley  (19 
L.  J.  165,  M.  C. ;  4  Cox  C.  C.  193 ;  1  Den.  C.  C.  659),  was  not 
cited,  and  reliance  will  now  be  placed  upon  that  case  as  an  authority 
to  support  this  indictment.  But  there  are  material  distinctions 
between  that  case  and  the  present.  There  the  prisoner,  who  was 
the  secretary  of  an  Odd  Fellows  Lodge,  represented  falsely  to  one 
of  the  members  that  he  owed  the  society  a  certain  sum,  producing 
at  the  same  time  a  paper  which  purported  to  be  a  summons  signed 
by  himself,  giving  notice  to  the  prosecutor  that  he  owed  the  money 
to  the  lodge,  and  the  prisoner  having  by  those  means  obtained  the 

(6)  This  ezpressioQ  in  the  case  haTiog  been  noticed,  some  doubt  was  felt  whether  if  the 
jndgment  had  been  already  arrested,  this  ooart  oonid  interfere  ;  hot  the  difiBcnltj  was  avoided 
by  oonstmiog  it  to  mean  that  the  sessioDS  had  "  respited  the  jodgment" 
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^^'       money,  was  held  to  be  guilty  of  the  statatory  ofFence  of  obtaining 
Oaivs.       money  by  false  pretences,  but  that  was  in  eiFect  a  falfie  repre- 

sentation  of  a  matter  peculiarly  within  the  knowledge   of  the 

^^^^'       prisoner,  the  state  of  the  accounts  between  the  lodge  and  the 

jPoZm  pretences  P^^^^^^^^^  9  ^^^  althouffh  the  latter  might  have  ascertained  the 

—FrawkUeni  truth  by  examining  the  books,  the  court  thought  that  that  was  no 

^'^^^''^^^orffe,    excuse  for  the  prisoner.    Here,  however,  the  facts  stated  upon  the 

face  of  the  indictment  do  not  show  any  false  representation  hy  the 

prisoner  as  to  an  existing  state  of  accounts  between  him  and  the 

{rosecutor,  but  merely  that  he  made  too  high  a  chaise  for  his  work. 
t  is  shown  that  the  prisoner  had  a  claim  for  work  done  to  some 
extent,  but  the  offence  charged  a^inst  him  is  that  he  claimed  or 
demanded  too  much.    That  is  no  false  pretence  of  anything  as  an 
existing  fact ;  and  no  case  has  gone  the  lei^h  of  deciding  that  a 
mere  overcharge  is  within  the  statute.     But  in  R.  v.  ffooBey^ 
Lord  Campbell  is  reported  to  have  said:    '^K  a  tradesman  who 
knew  that  nothing  was  due  to  him  from  a  customer,  should  oome 
to  the  latter  and  tell  him  that  6L  was  owing,  and  the  customer 
should  believe  the  statement  and  pay  the  amount,  I  think  the 
tradesman  might  be  indicted  for  obtaining  the  money  by  false 
pretences."    It  may  be  said  that  that  dictum  would  apply  to  the 
present  <»»e,  but  the  learned  judge  must  be  understood  as  having 
spoken  with  reference  to  a  settled  state  of  accounts  between 
the  parties,  and  not  to  have  meant  that  where  there  was  an  open 
account  between  them  a  claim  by  one  (even  though  made  fraudu- 
lently) of  5^  more  than  was  due  would  brin^  the  case  within  the 
statute.     [Cbompton,  J. — You  say  here  that  the  alleged  &l8e 
representation   is  not    a    representation  of  a  mere  matter    of 
fact,  but  of  a  conclusion  of  law.]     Yes ;  and  on  that  ground  the 
case  is  distinguishable  also  from  R.  v.  Leonard  (1  Den.  C.  C.  303 ; 
2  Car.  &  K.  514.)     There  the  prisoner  was  indicted  in  one  count 
for  obtaining  from  the  prosecutor  an  order  for  the    payment 
of  142.  Is.  2d.  by  false  pretences,  with  intent  to  defraud  him  of  the 
same;  and  in  another  count  for  obtaining  an  order  for  162.  2s.  8d., 
with  intent  to  defraud  prosecutor  of  part  of  the  proceeds  thereof, 
to  wit,  6s.  6d.    The  evidence  was  that  the  prisoner  was  foreman 
to  the  prosecutor,  and  that  it  was  his  duty  to  keep  an  account  of 
the  work  done  by  the  men  and  of  the  wages  earned  by  them, 
upon  production  of  which  at  the  end  of  the  week  the  prosecutor 
gave  a  cheque  for  the    amount  so  shown  to  be  due.    Upon 
the  occasion  referred  to  in  the  first  count,  the  prisoner  presented 
an  account  showing  an  amount  due  of   142.  Is.  2d,  and   that 
account  included  a  false  charge  of  7«.     On  the  occasion  referred 
to  in  the  second  count  he  presented  an  account  amounting  to 
162.  2s.  Sd.,  containing  a  false  charge  of  6s.  6d,  and  the  prisoner 
on  both  occasions  applied  the  sums  of  7s.  and  6s.  6dL  to  his  own 
use,   paying  the  workmen  properly   with  the  remainder.     The 
learned  judges,  who  considerea  the  case,  were  of  opinion  that 
the  first  count  was  proved,  and  recommended  the  recorder  to  pass 
a  separate  sentence  on  the  other  counts.    In  that  case>  thererore. 
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it  appears  that  the  overcharge  made  bj  the  prisoner  had  not  rela-  Rio. 
tion  to  an  unsettled  account,  but  amounted  to  a  misrepresentation         ^' 

of  the  quantity  of  work  wliich  the  men  had  done ;  and  the  first        ' 

count  alleges  in  that  case,  a  false  pretence  that  the  account  kept  1855. 
by  him  was  a  true  and  correct  account;  which  is  clearly  a  false  „  .  ~" 
pretence  within  the  statute.  -^FtmSdrnt 

WiGHTMAK,  J. — In  this  case  there  is  no  count  which  alleges    avmxkarge, 
any  false  pretence  that  a  particular  quantity  of  work  had  been  done. 

P0LLOGK9  C.  B. — The  second  count  alleges  a  false  pretence 
that  there  was  due  and  owing  the  sum  of  !«.,  parcel  of  a  sum 
of  i9s.  9(L^  on  account  of  a  certain  quantity  of  work  which  had 
then  been  executed  by  the  prisoner.   ' 

Johnson. — Yes ;  but  that  involves  questions  not  only  as  to  the 
quantity  of  work,  but  the  price  to  be  paid  for  it  and  the  time  of 
payment  It  will  open  the  door  to  very  frivolous  charges,  if 
such  a  case  is  held  to  be  within  the  statute. 

Pabk£,  B. — ^Is  a  shopkeeper,  who  knowingly  charges  for  an 
article  more  than  it  is  worth,  liable  to  an  indictment  under  this 
statute? 

Johnson. — It  most  be  so  held,  if  a  conviction  can  be  sustained 
in  this  case. 

Mauky  for  the  prosecution.— This  case  cannot  be  distinguished 
from  R.  V.  WootUy;  because  there  the  indictment  was  in  the 
same  form  as  here,  and  the  principle  of  the  decision,  as  explained 
by  the  observations  of  the  judees  who  decided  it,  goes  the  whole 
len^h  of  supporting  a  conviction  in  the  present  case.  The 
indictment  there  charged  the  prisoner  with  falsely  pretending  that 
a  sum  of  13s.  9d.  was  due  from  the  prosecutor  to  the  lod^e ;  and 
neither  Lord  Campbell  nor  any  of  the  judges  who  decided  that 
case,  expressed  any  doubt  that  a  false  pretence  of  a  debt  beinj^^ 
due  was  within  the  statute.  An  overcharge  knowingly  made  is 
within  the  principle  there  laid  down;  and  it  does  not  matter 
whether  there  is  an  unsettled  account  between  the  parties  or  not 
A  person  who  knowingly  makes  a  false  demand  upon  another,  and 
thereby  obtains  money,  cannot  relieve  himself  from  responsibility 
for  that,  by  mixing  up  a  just  demand  with  the  iivlse  one.  It  is  of 
course  a  question  for  the  jury  whether  the  representation  is  known 
to  be  false ;  and  if  the  case  were  one  in  which  the  person  making 
it  had  merely  put  an  erorneous  estimate  on  the  value  of  his 
services,  the  jury  would  find  the  fact  in  his  favour;  but  if  it  be 
established  to  the  satisfaction  of  the  jury  that  the  prisoner  knew 
that  the  demand  was  false  and  that  no  debt  existed,  that  is  as 
much  a  fiedse  pretence  within  the  statute,  as  if  he  represented 
falsely  that  he  had  been  sent  by  a  third  person  for  the  money. 

PoLU>CK,  C.B. — The  evidence  in  this  case  showed  that  the 
prisoner  had  falsified  his  accounts;  and  the  indictment  should 
nave  been  framed  so  as  to  show  that 

Maule. — The  falsification  of  the  figures  makes  no  difference  in 
the  case.    That  is  evidence  of  the  false  pretence,  but  the  pretence 
itself  is,  that  the  money  was  due.    Whether  the  demand  is  made 
VOL.  VI.  2  o 
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Beo.  lyy  ^ords  or  in  writing,  the  result  is  the  same ;  and  in  the  indict-^ 
Oatss.      ment  the  l^al  result  should  be  stated.    In  the  cap  and  gown  case 

(A  V.  Bamardy  7  Car.  &  P.  784),  the  false  pretence  alleged  is, 

^^^^'       that  the  prisoner  was  a  member  of  the  university,  evidenced  by 

FaiM  pretencM  his  wearing  a  cap  and  gown.    But  it  is  said  that  in  this  case  the 

^Fraudulent  prisoner  has  only  stated  a  conclusion  of  law,  but  that  is  not  so. 

overcharge.    There  Can  be  no  conclusion  of  law  involved  in  a  misstatement 

knowingly  made,  that  a  certain  sum  is  due.     The  averment  that 

the  prisoner  knew  the  statement  to   be  false  gets  rid  of  all 

question  about  an  estimate  or  a  disputed  account;  and  IL  v. 

Leonard  is  a  case  very  closely  resembling  the  present. 

Parke,  B. — In  that  case  the  prisoner  represented  that  more 
work  was  done  than  was  done.  That  is  a  representation  of  a  fact ; 
and  the  indictment  also  alleged  that  the  prisoner  falsely  pretended 
that  an  account  kept  by  him  was  a  true  account.  There  is  no  such 
averment  jn  this  case,  although  upon  the  facts  it  seems  that  there 
might  have  been.  In  R.  v.  JVoolky  there  could  be  no  question  of 
e8tm[iate.  According  to  the  rules  of  the  dub  a  certain  fixed  sum 
was  payable,  and  the  prisoner  pretended  that  according  to  the 
rules  of  the  club,  that  fixed  sum  was  so  much,  which  was  also  the 
misrepresentation  of  a  fact.  Under  the  circumstances  of  that  case, 
the  decision  in  R.  v.  Woolley  seems  to  me  quite  right ;  and  there 
was  no  question  upon  the  indictment  so  &r  as  I  recollect. 

Maule. — There  the  point  taken  was  that  the  matter  was  as 
much  within  the  knowledge  of  the  prosecutor  as  the  prisoner;  and 
that  point  was  overruled;  out  the  whole  case  was  before  the  court, 
and  the  indictment  was  set  out. 

Pabke,  B. — This  indictment  would  be  satisfied  by  proof  that 
the  work  was  done  by  the  prisoner  upon  a  quantum  meruit ;  and 
that  the  &lse  pretence  was  a  mere  claim  of  too  much  upon  a 
matter  of  doubtful  value. 

Maule. — The  indictment  excludes  any  consideration  of  disputed 
amount,  by  alleging  that  the  sum  demanded  was  not  due  to  the 
knowledge  of  the  prisoner. 

Parke,  B. — I  can  see  nothing  to  tie  you  down  to  the  proof 
that  it  was  a  false  statement  of  anything  as  an  existing  fact,  inde- 
pendent of  the  estimate  of  value. 

Crompton,  J.— What  is  the  meaning  of  the  allegation  that 
the  prisoner  represented  that  there  was  due  on  account  of  the 
work,  so  much  ? 

Parke,  B. — The  debt  consists  of  the  amount  of  work  done,  and 
the  agreed  or  estimated  price.  A  wrong  estimate  of  his  work  is 
not  a  misstatement  of  fact. 

Crowber,  J. — The  dictum  of  Lord  Campbell  in  R.  v.  WooUeg 
as  to  a  misrepresentation  that  57.  was  owing,  must  be  taken  to 
have  reference  to  the  supposition  of  some  existing  agreement  for 
5/.,  and  not  to  a  mere  overchai^e  of  5L  upon  an  account. 

Pollock,  C.  B. — But  suppose  a  man  having  sold  a  customer  a 
hat,  should  say  to  a  third  person,  ^now  I  wiU  show  yon  how  to 
get  51 ;  ^  and  when  the  customer  returned,  should  demand  and 
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receive  as  the  price  of  the  hat  52.  12«. — the  price  which  he  nsually  R«>« 
charged  being  12*.;  might  not  he  be  indicted  under  the  statute  oatks, 
for  obtaining  money  by  false  pretences?  

Maule. — It  is  submitted  that  he  clearly  might ;  and  the  case        185& 
suggested  shows  that  in  truth  it  is  not  a  question  of  averment,  bat  jfv,ZM"pr^«ic« 
a  question  of  evidence.     The  proper  averment  is  that  the  prisoner  ^Fraudulent 
knowingly  falsely  pretended  that  more  was  due  than  was  due;  ^overeharye. 
and  if  the  evidence  shows  that  it  was  merely  an  erroneous  estimate 
of  value,  the  jury  would  not  find  that  the  prisoner  knew  the  state- 
ment to  be  false. 

Pollock,  G.  B. — We  are  all  agreed  that  this  conviction  cannot  Judgmont 
be  supported.  WooUey^s  case  is,  at  first  sight,  apparently  an 
authority  in  favour  of  this  indictment ;  but  my  brother  Parke  has 
informed  os  that  the  attention  of  the  court  was  not  drawn  to  the 
form  of  the  indictment  in  that  case ;  and  that  the  question  there 
was  whether,  in  point  of  fact,  the  conviction  could  be  sustained 
under  the  statute  ?  Now  it  can  hardly  be  contended  that  a  man 
who,  ordinarily  selling  an  article  for  12*.,  sells  it  on  one  occasion 
for  155.,  is  guilty  of  obtaining  money  by  false  pretences;  and 
considering  that  m  the  present  case  the  indictment  charges  only  . 
that  the  prisoner  knowingly  fabely  pretended  that  a  certain  sum 
was  due  and  owing  to  him  m  respect  of  work  which  he  had  done ; 
and  that  that  averment  may  involve  questions  of  law  as  well  as  fact 
— ^we  think  that  the  indictment  is  bad.  The  statement  may  have 
turned  upon  a  question  whether  the  period  of  credit  was  two  or 
three  months;  for  whether  a  sum  of  money  is  or  is  not  due  involves 
many  questions  both  of  law  and  fact — the  price,  the  value,  the 
period  of  credit,  and  the  terms  of  payment;  and  the  mere  allegation 
therefore  that  a  prisoner  pretended  that  money  was  due,  does  not 
appear  to  us  to  be  a  sufficiently  precise  alle^tion  of  the  false 
pretence  of  any  existing  fact,  so  as  to  bring  the  case  within  the 
statute.  The  allegation  of  the  false  pretence  ought,  at  all  events, 
to  be  so  precise,  that  any  one  reading  it  should  be  able  to  predicate 
what  the  fact  was  which  the  prisoner  pretended  to  exist ;  and  as 
that  appears  to  us  not  to  be  the  case  here,  judgment  must  be 
arrested.  For  my  own  part,  I  entertain  a  strong  opinion  that  the 
statute  does  not  apply  at  all  to  cases  in  which  the  transaction 
between  the  parties  is  really  one  of  buying  and  selling.(a)  If  the 
whole  transaction  is  grounded  in  fraud,  as  if  a  shop  was  opened 
for  the  sale  of  wooden  nutmegs,  the  statute  would  of  course  apply; 
but  when  a  shop  is  opened  in  the  ordinary  way  of  business  for 
the  purpose  of  carrying  on  a  particular  trade,  I  do  not  think  the 
tradesman  is  liable  to  an  indictment  if,  in  the  course  of  a  particular 
transaction,  he  misrepresents  the  quality  or  value  of  an  article* 

Pabkb,  B. — I  am  of  the  same  opinion.  I  think  the  judgment 
ought  to  be  arrested,  because  the  statute  only  applies  to  false 
pretences  of  some  existing  fistct,  and  this  indictment  is  not  so 
iramed  as  to  make  it  necessary  to  prove  a  false  pretence  of  any 

(a)  SeeJUr.  Eagkion^  pott,  p.  559. 
2   O    2 
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fixo.        existing  fact     Every  allegation  is  conastent  with  the  suppositioQ  of 
Oatbs.       *  ^*^^  claim  for  more  than  the  work  was  really  worth ;  and  to  hold 

the  statute  applicable  to  such  a  case,  would  shake  many  transac* 

1855.        tions  which>  tnough  certainly  not  fair  in  themselves,  are  still  not 

FaUe'p^eneei  ^^^^^t^Wc.  In  R,  V.  WooUey^  the  qucstion  reserved  had  reference 
--Frawbtletu  entirely  to  the  facts ;  and  there  was  no  point  made  as  to  the  form 
Qpereharffe..  of  indictment.  The  facts  there  were  that  the  prisoner  had  made 
a  false  representation  as  to  the  state  of  the  accounts  betweea 
the  prosecutor  and  a  club ;  and,  although  the  prosecutor  had  the 
means  of  detecting  the  misstatement,  the  court  held,  that  hb  foll^ 
would  not  exonerate  the  prisoner.  In  the  present  case  there  is 
clearly  nothing  in  the  indictment  to  make  it  necessary  to  prove 
more  than  a  mere  matter  of  opinion ;  and  it  would  be  frightftil  to 
make  a  workman,  who  even  fraudulently  charges  too  much  for  his 
work,  liable  to  indictment  under  this  statute. 

WiQHTMANy  J.— I  also  think  that  this  indictment  is  bad.    la 

order  to  bring  a  case  within  the  statute,  it  is  essential  that  the 

person  charged  should  make  a  false  statement  as  to  the  existence 

of  some  particular  specified  fact  at  the  time  alleged ;  and  the 

,  pretence  alleged  in  this  case  is  that  a  certain  sum  was  due  and 

Jadgment.  owing  in  respect  of  work  done  bv  the  prisoner.  Now  it  appears 
to  me  that  that  averment  would  be  sustiuned  by  proof  of  facts — 
such  as  have  been  suggested — that  is,  of  facts  showing  a  mere 
overcharge  by  the  prisoner,  he  knowing  that  the  work  was  not 
worth  so  mu<m  as  he  had  charged ;  and  such  an  overcharge  would 
not  in  my  opinion  come  within  the  rule  laid  down  by  the  deciaons 
upon  this  statute.  It  is  true  that  in  R.  v.  WooUeu  the  indictment 
was  open  to  the  same  objection ;  and  if  the  opinion  of  the  court 
had  been  taken  upon  the  indictment,  that  case  would  have  been 
an  authority  for  the  prosecution ;  but  the  question  reserved  was 
whether,  upon  the  facts  stated,  that  which  the  prisoner  had  done 
amounted  to  an  offence  within  the  statute ;  ana  to  that  Question 
the  decision  was  confined.  Here  we  are  asked  as  to  the  sufficiency 
of  the  indictment,  and  I  think  that  if  we  were  to  hold  it  to  be 
good,  we  should  be  extending  the  act  of  Parliament  so  as  to  include 
a  vast  number  of  cases  which  were  not  contemplated  by  the 
Lc^slature  in  the  enactment. 

Cbompton,  J. — I  also  am  of  opinion  that  the  judgment  should 
be  arrested,  because  it  does  not  contain  any  sufiScient  averment  of. 
the  misrepresentation  of  some  matter  as  an  existing  fact.  It  only 
avers  that  the  prisoner  represented  a  certain  sum  to  be  due ;  but 
that  would  be  proved  by  showing  that  he  made  a  wrong  estimate 
of  amount,  or  made  a  mere  wrongful  overcharge,  or  it  may  have 
consisted  in  a  mere  misrepresentation  of  some  matter  of  law — the 
result  of  some  nice  question  arising  upon  the  construction  of  a 
special  contract.  All  these  considerations  are  involved  in  the 
statement  that  a  sum  is  due ;  and  I  cannot  therefore  consider  this 
as  necessarily  amounting  to  an  averment  that  the  prisoner  made  any 
false  pretence  of  an  existing  fact  That  being  so,  the  objection  to 
the  indictment,  which  was  not  taken  in  J?,  v.  WooUey^  must  prevaiL 
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Cbowdsb^  J. — I  am  of  the  same  opinion.    Our  attention  is        &■<»• 
pointedly  directed  to  the  form  of  this  indictment,  and  if,  upon'      qatkb, 

looking  at  the  ayerments  therein  contained,  it  appears  to  be  consis-        

tent  with  those  averments,  that  the    prisoner  may  either  have       ^s^^* 
made  a  mere  overcharge  and  wrongful  estimate  of  the  value  of  his  paJsepretenca 
work,  or  may  have  mme  a  false  representation  as  of  some  existing  ^FraudtUeiu 
fact, — ^if  the  indictment  is  capable  of  either  interpretation,  it  is    <wrc*ai^ 
bad,  because  it  does  not  necessarily  disclose  an  offence.     Now  it 
certainly  does  seem  to  me  to  be  consistent  with  this  indictment, 
that  the  prisoner  may  have  done  no  more  than  wrongfully  charge 
for  his  work  more  than  its  just  value,  and,  after  the  explanation  of 
it  given  by  Parke,  B.;  B.  v.  Woolley  appears  not  to  be  in  point. 

JudgmetU  arrested. 


COURT  OF  CRIMINAL  APPEAL. 

AprU  28,  1855. 

(Before  PollocKi  C.B.,  Parke,  B.,  Coleridge,  Crompton, 
and  Crowder,  JJ.) 

Req.  v.  Rukdle.  (a) 

Hl'ireatmenioftunaiie — Perton  having  the  care  or  charge  of  a  lutuxHc — 
Charge  arising  from  natural  obligation. 

The  words  of  sect.  9  of  16  ^  17  Vict.  c.  96,  **  person  having  the  care  or 
charge  of  a  lunati^  do  not  apply  to  those  who  only  have  such  care 
and  charge  by  reason  of  the  domestic  relation  subsisting  between  them 
and  the  lunatic. 

Where^  therrforCy  a  husband  was  convicted  under  that  section  of  ill- 
treating  his  wifcy  he  hnowing  her  to  be  a  lunatic,  though  no  proceed- 
ings  of  any  hind  had  been  taken  in  respect  of  her  lunacy: 

Held  that  the  conviction  was  wrong. 

THE  following  case  was  reserved  by  Crowder,  J. : — 
The  prisoner  was  tried  before  me  at  the  last  Devon  Assizes, 
on  an  indictment  framed  upon  the  16  &  17  Vict.  c.  96,  s.  9,  which 
also  contained  a  count  for  a  common  assault. 

There  were  six  counts  upon  the  statute. 

The  first  count  charged  that  John  Rundle,  the  prisoner,  '^  had  the 
care  and  charge  of  Amelia,  his  wife,  a  lunatic,"  within  the  mean- 
ing of  the  statute,  and  that  *'  he  did  abuse  and  ill-treat  her,"  so 
being  such  lunatic. 

llie  second  count  charged  the  same,  substituting  the  words  that 
he  did  '^  wilfully  neglect"  for  the  words  "  did  abuse  and  ill-treat" 

The  third  and  fourth  counts  the  same  as  the  first  and  second, 

(a)  Reported  hj  A.  Bittuestoh,  Esq.,  Barrister-at  Law. 
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B>a*        with  the  additional  ayennent  that  he  well  knew  her  to  be  "^  a 
bJdlil     Ittnatic.'' 

The  fifth  and  sixth  counts  were  the  same  as  the  first  and  seoood, 

1855.  substituting  only  an  ayennent  that  the  said  Amelia  was  ^  a  persoD 
/O-^rv^Mf  o/^^S^  to  be  a  lunatiCy''for  the  ayerment  that  she  was  a  ^lunatic" 
iMM/to— '*c^  It  appeared  in  evidence  that  for  some  considerable  time  dnrh^ 
which  the  said  John  and  Amelia  were  liying  t<^ether  as  man  and 
wife»  she  was  a  lunatic,  and  that  he  knew  her  so  to  be ;  and  that 
during  such  time  he  abused,  ill-treated,  wilfully  n^lected,  and 
assauUed  her.  The  jury  found  the  prisoner  guilty  upon  all  the 
counts  in  the  indictment. 

No  proceedii^  of  any  kind  had  been  taken  by  any  one  in 
respect  of  the  wife's  lunacy  or  aUeged  lunacy. 

The  point  on  which  I  desire  the  opinion  of  the  Court  of  Criminal 
Appeal  is  whether  the  prisoner,  upon  this  evidence,  was  indict- 
able under  the  9th  section  of  the  said  act,  as  a  person  having  the 
care  or  charge  of  a  lunatic,  or  of  a  person  aUeged  to  be  a  lunatic^ 
within  the  meaning  of  the  latter  part  of  the  said  section. 

I  sentenced  the  prisoner  to  five  months  and  a  fortnight's  impri- 
sonment on  the  count  for  a  common  assault,  and  on  each  of  the 
other  counts  to  a  fortnight's  imprisonment  concurrendy,  to  com- 
mence at  the  expiration  of  the  first  five  months  and  a  fortnight. 
If  the  court  should  be  of  opinion  that  the  counts  upon  the  statute 
cannot  be  sustained,  then  tne  sentence  to  stand  onfy.  on  the  count 
for  a  common  assault  If  any  of  tiie  other  counts  be  sustainable, 
then  the  sentence  to  stand  also  for  the  additional  fortnight  upon 
such  counts. 

The  case  was  not  argued  by  counsel  on  behalf  of  the  prisoner. 

Stock  for  the  prosecution. — This  conviction  may  be  sustained 
upon  the  counts  founded  upon  sect.  9  of  16  &  17  Vict.  c.  96, 
wnich  provides  that,  ^^  if  any  superintendent,  officer,  nurse,  atten- 
dant, servant  or  other  person  employed  in  any  registered  hospital 
or  licensed  house,  or  any  person  having  the  care  or  charge  of  any 
single  patient,  or  any  attendant  of  any  single  patient  in  any 
way  abuse  or  ill-treat,  or  wilfully  neglect  any  patient  in 
such  hospital  or  house,  or  such  single  patient,  or  if  any  person 
detaining,  or  taking  or  having  the  care  or  charge,  or  concerned 
or  taking  part  in  the  custody,  care  or  treatment  of  any  lunatic 
or  person  alleged  to  be  a  lunatic  in  any  way  abuse,  ill-treat 
or  wilfully  neglect  such  lunatic  or  alleged  lunatic,  he  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  subject  to  indictment  fbr 
every  such  offence,  or  to  forfeit  for  every  such  offence,  in  a  sum- 
mary conviction  thereof  before  two  justices,  any  sum  not  ex- 
ceeaing  20^  Now  the  question  is,  whether  a  husband  has,  within 
the  meaning  of  that  section,  **  the  care  and  charge  "  of  his  wife — 
he  knowing  her  to  be  lunatic,  although  her  lunacy  has  not  been 
ascertained  by  any  legal  proceeding.  The  statute  m  question  was 
passed  for  the  purpose  of  amending  the  former  act  (8  &  9  Vict 
c.  100),  which,  except  as  amended,  continues  in  force ;  and  by 
sect.  56  of  that  act  provision  is  made  *^  that  if  any  superintendent. 
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officer,  nurse,  attendant,  servant  or  other  person  employed  in  any       B«>- 
licensed  house  or  restored  hospital  AaM  in  any  way  abuse  or     BuimLB. 

ill-treat  any  patient  confined  therein,  or  shall  wilfully  neglect  any        

such  patient,  he  shall  be  deemed  guilty  of  a  misdemeanor."    That       ^^^' 
section  is  limited  to  the  cases  of  persons  confined  in  licensed  houses  iii.^reaimMt  of 
or  roistered  hospitals;  but  sect.  90  provides  for  another  class  of  iiiiMKto—*<(7ar0 
persons — namely,  single  patients  boanled  and  lodged  for  profit  in    orokarge.'* 
any  house  other  than  a  registered  hospital,  asylum  or  licensed 
house ;  and  that  section  does  not  enact  the  same  penalty  against 
ill-treatment  as  is  contained  in  sect.  56.    It  requires  the  persons 
who  take  chaise  of  lunatics  in  that  way  to    have  the  same 
order  and  medical  certificates  as  are  required  upon  the  recep^ 
tion  of  a  patient  into  a  licensed  house,  and  to  transmit  certain 
statements  to  the  commissioners,  and  to  cause  the  patient  to  be 
visited  once  a  fortnight  by  a  medical  attendant,  who  derives  no 
profit  from  the  care  of  liie  lunatic,  making  it  a  misdemeanor  not 
to  comply  with  those  requirements.      Then,  examining  sect  9 
with  reference  to  these  provisions,  it  seems  clear,  that  the  first 
part  of  the  section  is  sufficient  to  include  both  classes  of  cases, 
and  to  protect  from  ill-treatment  both  single  patients  and  also 
patients  confined  in  hospitals  or  registered  houses.     For  what 
purpose  was  the  latter  part  of  the  clause  added  ?    What  class  of 
persons  is  left  to  be  dealt  with  by  that  part  of  the  clause  ? 

Parke,  B.-^Not  husbands  and  wives  I  apprehend.  The  hus- 
band is  bound  by  law  to  take  the  care  and  charge  of  his  wife; 
and  the  latter  part  of  the  section  in  question  means  only  that  any 
other  person  having  the  care  or  charge  of  a  lunatic,  whether  for 
hire  or  not,  but  otherwise  than  by  reason  of  domestic  relationship, 
should  be  guilty  of  a  misdemeanor  by  ill-treating  the  patient 
entrusted  to  their  care. 

Stock. — The  words  of  the  section  are  clearly  applicable  to  the 
case  of  a  husband  or  father,  who,  as  such,  has  the  care  and  charge 
of  a  lunatic ;  and  it  is  probable  that  they  were  intended  to  apply 
to  them,  because  the  earlier  part  of  the  section  includes  all  the 
persons  who  have  charge  of  lunatics  for  hire ;  and  very  few  people 
will  be  found  ready  to  take  charge  of  lunatics  gratuitously  except 
those  who  are  bound  to  them  by  relationship. 

Pollock,  C.  B. — The  latter  part  of  the  section  may  apply  to 
persons  in  the  situation  of  guardians,  or  to  an  apothecary  called 
in  to  attend  a  lunatic  patient ;  because  he  would  be  a  person  taking 
part  in  the  treatment  of  a  lunatic 

Stock.— Sect  68  of  a  statute  in  pari  materid  (16  &  17  Vict, 
c  97)  shows  that  the  Legislature  had  under  its  consideration  the 
case  of  lunatic  patients  being  under  the  care  of  relatives  only;  for 
that  section  makes  provision  for  the  removal  to  asylums  of  several 
classes  of  persons — namely,  lunatics  wandering  at  large ;  lunatics 
not  under  proper  care  and  control ;  and  also  any  lunatic  '^  cruelly 
treated  or  neglected  by  any  relative  or  other  person  having  the 
care  or  charge  of  him.''  It  is  submitted,  that  the  meaning  of  the 
woids.  in  sect.  9  is  th.e  same. 
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^^-  Parke^  B. — Sect  68  imposes  no  penalty ;  it  only  provides  thai 

KuimuB.     pi'oper  care  shall  be  taken  of  lunatics  who  are  n^lected  by  their 

relations;  and  in  that  section^  the  word  ^'relatiye    is  used ;  but  it 

185&       ]g  not  in  gect.  9. 
itt-treatmeiit  of     Cbowder,  J. — You  read  scct.  68  as  if  it  were  "  relative  having 
hmaUe—'^Cart  the  Care  Or  charge,  or  other  person,  whether  relative  or  not, 
or  chary.'*    having  the  care  or  charge." 

StocK — Yes ;  and  that  gives  an  explanation  of  the  general  words 
in  sect.  9,  ^'  any  person  having  the  care  or  chaive." 

CoLBRiDGE,  tf. — Sect.  68  seems  not  to  appfy  at  all  to  caaea  of 
anthoritative  charge. 

StocK — So  the  latter  part  of  sect  9.  It  is  the  first  part  of 
sect  9  which  relates  to  cases  of  authoritative  chaive.  Sect  68 
refers  to  the  form^  Schedule  F.»  No.  1 — and  in  that  rorm  the  word 
relative  is  left  out — showing  that  the  Legislature  considered  the 
case  of  a  relative  included  under  the  words  '*  persons  having  the 
care  or  charge  of  him/'  which  are  found  in  the  form. 

CoLEBiDQE,  J.  —  Then,  according  to  your  construction  of 
sect  68,  it  would  not  applv  to  the  case  of  a  lunatic  residing  with 
his  fathex  and  ill-used  by  his  brother,  because  the  brother  would 
not  in  that  case  have  the  care  or  charge  of  him. 

Stock. — Both  would  probably  be  considered  as  having  the  care 
or  charge. 

Cbowdeb,  J. — Here,  however,  the  care  and  charge  are  wholly 
independent  of  the  lunacy.  The  wife  happens  to  be  lunatic; 
but  the  care  and  charge  does  not  arise  from  that. 

Pollock,  C.  B. —  rft  are  all  of  opinion  that  so  much  of  this 
conviction  as  relates  to  the  question  of  the  wife's  lunaov  and  the 

fnnishment  contingent  thereon  cannot  be  sustained.  For  myself 
give  this  reason  only,  that,  u|>on  reading  sect  9  of  this  act  of 
Parliament,  and  comparing  it  with  the  former  act  and  with  c  97 
of  the  same  session,  it  seems  to  me  that  it  was  not  intended  to 
interfere  with  care  and  charge  arising  out  of  relations  of  a  purely 
domestic  nature,  and  to  superadd  to  the  ordinary  obligations  under 
which  any  master  of  a  family  lies  as  a  father,  husband,  guardian 
or  other  relative,  the  weight  and  authority  of  an  act  of  Parliament 
imposing  penalties  bevond  those  which  the  ordinary  law  of  the 
land  would  impose.  A  person  in  the  relation  of  husband,  father 
or  guardian,  who  ill-uses  those  under  his  control,  is  Uable  to  be 

Sunished  by  the  ordinary  law ;  but  I  think  that  this  enactment 
oes  not  appl^  to  a  care  and  charge  arising  from  tiie  ordinary 
domestic  relations  of  life,  because  the  person  fll-treated  happens  to 
be  lunatic,  and  where  she  would  be  under  the  care  and  cnai^e  of 
the  person  accused,  even  if  not  lunatic.  Although  it  has  been 
ingeniously  argued,  that  the  provision  in  the  earlier  part  of  sect  9 
of  c.  96  exhausts  all  other  classes  and  leaves  the  latter  words 
applicable  only  to  relatives ;  and  that  this  construction  is  supported 
by  the  words  used  in  sect  68  of  c.  97, 1  cannot  accede  to  tiiat  argu- 
ment ;  for,  first,  all  other  classes  are  not  exhausted  by  the  earner 
words ;  because  there  are  no  doubt  many  persons  casually  em- 
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ployed  in  taking  oare  of  lunatics,  when  they  are  brouffht  np  for       B>^ 
examination  or  otherwise,  who  would  not  come  under  me  earlier     buhdlb. 

words,  but  are  included  in  the  latter  words  of  the  section.    And,        ' 

secondly,  the  argument  itself  has  not  the  same  weiffht  when       ^^^^' 
applied  to  an  act  of  ParHament  as  it  would  have  if  applied  to  other  /yy  trraimmt  of 
documents,  the  precise  wordine  of  which  is  more  carefully  con^  hmattG—'' Car$ 
sidered.    For  these  reasons  I  haye  come  to  the  conclusion  that    ^  chargtr 
the  section  was  not    intended    to    apply  to  a  mere  domestic 
custody. 

Parke,  B.— I  am  of  the  same  opinion.  I  entirely  concur  with 
the  Lord  Chief  Baron  that  this  section  only  applies  to  such  per- 
sons as  have  the  charge  and  care  of  lunatics  otherwise  than  by 
reason  of  natural  duty,  and  does  not  extend  to  the  case  of  a  hus- 
band with  respect  to  his  wife,  or  to  a  parent  with  respect  to  his 
child.  Persons  standing  in  that  relation  to  a  lunatic  cannot  be 
considered  as  havinff  the  care  and  charge  of  him  in  the  same  sense 
in  which  those  words  are  applied  to  other  persons  in  this  section ; 
and  though  sect.  68  of  c.  97  uses  the  word  ^  rdative  "  in  conjunc- 
tion with  the  words  ^  having  care  or  chaige,"  it  does  not  extend 
the  operation  of  sect.  9 ;  nor,  indeed,  impose  any  punishment  for 
the  neglect  of  the  relative,  but  only  provides  for  the  proper  treat- 
ment of  the  patient. 

CoLRRiDGB,  J.,  Crompton,  J.,  and  Crowder,  J.|  concurred. 

ConvicHon  quashed^  except  as  to  one  count 
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COURT  OP  CRIMINAL  APPEAL. 

June  2,   1855. 

(Before  Campbell,  C.J.,  Aldebson,  B.,  Eble^  J.,  Platt,  B^ 
and  Ckowdeb,  J.) 

Reg.  v.  Thomas  Smith,  (a) 

Fehmaug  recent  <f  stolen  goods — Evidence — Property  in  the  mamud 
possession  of  another  person  under  the  control  of  prisoner. 

Upon  the  trial  of  an  indictment  for  feloniously  reeeimng  a  stolen  wat^ 
U  was  proved  that  the  prisoner,  who  had  been  present  at  dte  time  u^en 
the  watch  was  stolen,  afterwards  went  to  the  prosecutor,  and  offered  to 
get  it  hack  for  him.  The  prosecutor  agreed  to  pay  a  sum  of  money, 
and  sent  a  woman  with  the  prisoner  to  fetch  the  watch.  They  went 
to  a  room,  where  was  another  man,  who  placed  the  watch  upon  the 
table  ;  and  the  prisoner  directed  the  woman  to  take  it  to  the  prosecutor, 
which  she  did. 

The  jury  were  directed,  that  if  they  believed  that  the  prisoner  knew  the 
watch  to  have  been  stolen,  and  also  believed  that  it  was  in  the  custody 
of  another  person  with  the  cognizance  of  the  prisoner,  that  person 
being  one  over  whom  the  prisoner  had  absolute  control,  so  that  the 
watch  would  be  forthcoming  if  he  ordered  it,  there  was  ample  evidence 
^  j^**^ify  ^em  in  convicting  the  prisoner. 

The  jury  found  a  verdict  of  guilty,  stating  their  belief,  that  though  the 
watch  was  in  the  hands  of  another,  it  was  in  the  prisonei^s  absolute 
control. 

Held,  that  the  direction  was  right,  and  the  conviction  warranted  by  the 
evidence,  aUhough  the  same  evidence  would  also  have  warranied  a 
conviction  for  larceny. 

THE  following  case  was  reserved  by  the  Recorder  of  Brigh- 
ton:— 
At  the  Quarter  Sessions  of  the  peace  for  the  borough  of  Briffhton, 
holden  &c,  on  the  8th  day  of  May,  18559  the  pnsoner  Thomas 
Smith  was  indicted  for  feloniously  receiving  a  stolen  watch,  the 
property  of  John  Nelson,  knowing  the  same  to  have  been  stolen. 
It  was  proved  that  John  Nelson,  the  prosecutor,  between  eleven 
and  twelve  o'clock  at  night  of  the  12th  of  April  in  this  year,  was 

(a)  Reported  by  A  BiTTLESTOjr,  Esq.,  Barrister -at-Law. 
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in  a  public-house  called  the  Globe^  in  Edward-«treet»  in  the  said  &»>• 

borough.    He  was  in  company  with  a  prostitute,  named  Charlotte  stma. 

Duncan,  who  lodged  in  a  room  of  a  house,  No.  17,  Thomas-street,        * 

Brighton,  which  belonged  to  the  prisoner,  of  whom  she  rented  the  i^^^^- 

The  prisoner  and  five  or  six  other  persons  were  present  in  the  reeeyft— 
apartment  in  the  Globe  Inn  when  the  prosecutor  and  Charlotte  Svidence. 
Duncan  entered.  While  the  prosecutor  was  drinking  in  the  Globe^ 
his  watch,  being  the  watch  named  in  the  indictment,  was  taken 
from  his  person  by  some  one  who  forced  open  the  ring  which 
secured  the  watch  to  a  guard.  The  prosecutor  heard  the  click  of 
the  ring  and  immediately  missed  his  watch  and  taxed  the  prisoner 
as  the  thief.  A  policeman  was  sent  for  and  a  partial  search  was 
made,  but  the  watch  was  not  found.  The  prisoner  was  present 
all  that  time.  Soon  after  the  loss  of  the  watch,  the  prosecutor  and 
the  girl  Charlotte  Duncan  went  together  to  Charlotte  Duncan's 
room  in  Thomas-street.  After  they  had  been  there  together  little 
more  than  an  hour,  the  prisoner  came  into  the  room  where  they 
were,  and  said  to  the  prosecutor  "  Was  not  you  in  the  Globe,  and 
did  not  you  lose  your  watch  ?"   The  prosecutor  said  **  Yes."    The 

Erisoner  then  said,  *^  What  would  you  give  to  have  your  watch 
ack  again?"  Prosecutor  said  "I'd  give  a  sovereign.''  Prisoner 
then  said  "  WeU,  then,  let  the  young  woman  come  along  with  me 
and  I  will  get  you  the  watch  back  again."  Charlotte  Duncan 
and  the  prisoner  then  went  together  to  a  house  close  by,  in  which 
the  prisoner  himself  lived.  They  went  together  into  a  room  in 
whicn  Hollands  was.  This  was  nearly  one  o'clock;  there  was  a 
table  in  the  room.  On  first  going  in  Charlotte  Duncan  saw  there 
was  no  watch  on  the  table :  bat  a  few  minutes  afterwards  she  saw 
the  watch  there.  The  prisoner  was  dose  to  the  table.  She  did 
not  see  it  placed  there,  but  she  stated  it  must  have  been  placed 
there  by  Hollands^  as  if  the  prisoner  to  whom  she  was  talking  had 

i>laced  it  there  she  must  have  observed  it.  The  prisoner  told  Char- 
otte  Duncan  to  take  the  watch  and  go  and  get  the  sovereign. 
She  took  it  to  the  room  in  17,  Thomas-street,  to  the  prosecutor, 
and  in  a  few  minutes  the  prisoner  and  Hollands  came  to  that  room. 
Hollands  asked  for  l^e  reward.  The  prosecutor  gave  Hollands 
2s.  6^.,  and  said  he  believed  the  watch  was  stolen,  and  told  him  to 
be  off.  Hollands  and  the  prisoner  then  left.  The  prisoner  did 
not  then  say  anything,  nor  did  the  witnesses  see  him  receive  any 
money.     Hollands  absconded  before  the  triaL 

The  recorder  told  the  jury  that  if  they  believed  that  when  the 
prisoner  went  into  the  room^  17,  Thomas-street,  and  spoke  to  the 
prosecutor  about  the  return  of  the  watch,  and  took  the  girl 
Duncan  with  him  to  the  house  where  the  watch  was  given  up,  the 
prisoner  knew  that  the  watch  was  stolen :  and  if  the  jury  believed 
that  the  watch  was  then  in  the  custody  of  a  person  with  the 
co^zance  of  the  prisoner,  that  person  being  one  over  whom  the 
prisoner  had  absolute  control,  so  that  the  watch  would  be  forth- 
coming if  the  prisoner  ordered  it,  there  was  ample  evidence  to 
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B»>*       justify  them  in  convicting  the  prisoner  for  feloniously  reeeivii^ 

SifiRB.      *^^  watch, 

The  jury  found  the  prisoner  guilty;  and^  in  answer  to  a  qnestion 

^^^  from  the  recorder,  stated  tiiat  tne^  believed  that,  though  the  watch 
FdoidouB  ^^  ^  Hollands'  hand  or  pocket,  it  was  in  the  prisoner's  absolute 
rtee^t-^  controL  Sentence  was  passed  on  prisoner^  but  was  respited  until 
^ffidenee.     the  Opinion  of  the  court  could  be  taken. 

The  question  for  the  opinion  of  the  court  is  whether  the  con- 
viction of  the  prisoner  is  proper. 

Creasy,  for  the  prisoner. — The  direction  of  the  recorder  was 
wrong  and  the  conviction  wrong.  There  was  no  sufficient  proof 
of  a  possession  by  the  prisoner ;  or,  if  Hollands'  jpossession  is  to  be 
treated  as  the  prisoneris,  then  there  is  no  proof  that  the  watch  was 
stolen  by  some  other  person.  The  direction  would  mislead  the 
jury ;  b^use,  if  the  transaction  at  the  Globe  Inn  is  relied  upon 
as  showing  concert  between  the  prisoner  and  Hollands,  then  the 
evidence  diows  a  stealing  by  them  and  not  a  receiving.  The  pro- 
secution, in  order  to  make  out  the  charge  of  receiving,  were  bound 
to  lay  before  the  Jury  evidence  that  the  8[tealing  was  by  some 
other  person :  (2  Kussell  on  Crimes  (ed.  Greaves)  247,  dting  JBL 
V.  Demhy,  6  Car.  &  P.  399,  per  Patteson,  J.) 

Platt,  B. — Was  not  the  prisoner  also  indicted  for  stealing  the 
watch? 

Creasy. — Yes;  but  he  was  acquitted  of  that  charge  the  day 
before  he  was  tried  for  receiving.  That  circumstance,  however, 
ought  not  to  prejudice  his  case ;  and  it  is  submitted  that  no  act  of 
receiving  is  proved  against  him.  If  Hollands  was  the  thief,  the 
stolen  property  continued  in  his  possession  throughout;  and  ac- 
cording to  the  decision  of  the  majority  of  the  judges  in  jR.  ▼• 
Wiley,  20  L.  J.  4,  M.  C. ;  2  Den.  C.  C.  37,  neither  the  circum- 
stance that  the  propertv  was  in  the  prisoner's  house  nor  the  ex* 
pressions  which  he  used,  would  afford  any  sufficient  evidence  of  a 
possession  by  him.  (He  referred  to  the  judgments  of  Alderson  B., 
r^latt,  B.,  and  Patteson,  J.,  in  R.  v.  fVil^.)  The  possession  of 
the  girl  was  as  agent  for  the  prosecutor,  not  for  the  prisoner. 
■  LoBD  Campbell,  C.  J. — Do  you  say  that  there  cannot  be  any 
case  of  joint  possession  by  thief  and  receiver  ?  I  think  all  the 
judges  in  R.  v.  Wiley  agreed  that  there  might. 

Aldebson,  B. — ^In  that  case  the  jury  were  not  properly  di- 
rected ;  but  here  the  very  distinction  taken  in  that  case  has  been 
explained  to  the  jury. 

'    Creasy. — ^But  there  is  no  evidence  here  of  any  such  possession 
by  the  prisoner,  as  the  judges  held  to  be  necessary. 

Platt,  B. — The  prisoner  claims  dominion  over  the  watch. 

Eble,  J. — **  Possession"  is  one  of  the  most  vague  of  all  vague 
terms,  and  shifts  its  meaning  according  to  the  subject-matter  to 
which  it  is  applied, — varying  very  much  in  its  sense,  as  it  is  intro- 
duced either  mto  civil  or  into  criminal  proceedings.  But  what 
principle,  do  you  say,  is  to  be  extracted  from  R.  v.  IViley  f 

Creasy. — This  at  least — that    mere  companionship   with    the 
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thief  and  a  corrupt  bargaining  for  the  stolen  property,  are  not  *"^ 

enough  to  render  a  man  liable  to  conviction  as  a  receiver.     Parke^  Smitb, 

B.,  in  his  judgment^  points  out  the  distinction  between  a  receiving       

,•        of  the  stolen  goods  within  the  statute,  and  a  receiving  of  the  thief,  ^^' 

he  keeping  possession  of  the  goods.    Patteson,  J.,  also  lays  it  down  F^tomtmi 

*  that  to  constitute  the  offence  of  receiving  the  goods  must  be  under  receipt-- 

*  *  the  prisoner's  control.     Between  the  theft  and  the  completion  of     •^w^'c"^*' 
.         that  transaction,  which  is  presented  as  evidence  of  a  felonious  re- 

'  ceiving,  something  must  occur  to  transfer  the  possession ;  and  in 
this  case  the  lapse  of  time  between  the  stealing  and  the  supposed 

'  evidence  of  receiving,  is  very  short.  Everything  therefore,  points 
to  a  joint  participation  between  Hollands  and  the  prisoner  from 

^         the  beginning;  and,  indeed,  the  prisoner  was  charged  with  the 

^        theft  at  the  time. 

■^  Eble,    J. — What  evidence  is  there  that  Hollands  was  the 

*  thief? 

<  Creasy. — Possession  of  the  watch  recently  after  it  was  stolen ; 

and  if  the  prisoner  had  possession  of  it  at  all,  his  possession  also 

I         was,  under  the  circumstances,  evidence  of  stealing  and  not  of  re* 

'         ceiving. 

I  No  counsel  appeared  for  the  prosecution. 

LoBD  Campbell,  C.  J. — I  am  of  opinion  that  this  conviction  is  Jadgment 
right ;  and  the  direction  of  the  learned  recorder  unexceptionable. 
According  to  all  the  cases,  and  the  dicta  of  the  judge's  manual, 
possession  of  the  stolen  property  is  unnecessary  in  order  to  con- 
stitute the  offence  of  receiving ;  and  to  lay  down  the  contrary, 
would  indeed  be  proclaiming  impunity  for  the  receivers  of  stolen 
goods.  Further,  according  to  the  decisions,  including  Wiley's  case, 
there  may  be  a  joint  possession  by  the  thief  and  the  receiver,  and 
it  is  a  question  for  the  jury  whether  there  has  been  such  a  posses^ 
sion.  In  WiUtft  case,  a  majority  of  the  judges  thought  that  that 
question  had  not  been  properly  left  to  the  jury ;  and  that  was  the 
raih  deddendu  Here  the  case  was  properly  left  to  the  jury ;  and 
I  should  say,  adopting  the  expression  of  the  recorder,  that  there 
was  ^'  ample  evidence''  to  justify  the  jury  in  coming  to  the  con« 
elusion  at  which  they  did  arrive.  They  might  certainly,  upon  this 
evidence,  have  come  to  a  different  condusion,  and  they  mi^ht  have 
believed  that  Smith  was  the  thief.  If  the  prisoner  had  been  in- 
dicted for  larceny,  and  the  jury  had  found  him  guilty,  I  should 
have  thought  that  they  had  come  to  a  right  condusion  upon  the 
facts ;  and  if  the  jury  in  this  case  had  drawn  that  conclusion,  the 
prisoner  would  certainly  have  been  entitled  to  an  acquittal.  There 
was  also  another  inference  which  the  jury  might  have  drawn, — 
namely,  that  Hollands  being  the  thief^  the  property  remained  in 
his  exclusive  possession,  and  that  Smith  acted  merely  as  the 
agent  between  him  and  the  prosecutor  to  negotiate  for  the  return 
of  the  stolen  property.  In  that  case  there  would  have  been  no 
possession  at  all  oy  Smith ;  and  he  would  have  been  entitled  to 
an  acquittaL  But  the  jury  have  formed  a  different  opinion  upon 
the  evidence, — one  which  they  were  quite  justified  in  forming — 
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Bbo.        namely,  that  eren  if  Hollands  was  the  thief,  he  had  placed  die 
Simv       watch  under  the  control  of  Smith  for  the  purpose  of  dispoeing  of 

^'      it    We  know  from  real  life  as  well  as  from  dramas  and  navelsy 

1855.  that  such  arrangements  are  actually  made  as  that  between  Peachum 
Fdai^  and  Lockit  in  the  Beggar's  Opera;  and  if  in  pursuance  of  an 
rtce^^  arrangement  between  Smith  and  Hollands,  the  property  was  de- 
posited in  a  place  where  it  would  be  under  the  control  of  Smith, 
there  would  be  a  possession  by  Smith  as  well  as  Hollands,  if  the 
possession  of  Hollands  continued.  What  took  place  at  the  time 
when  the  watch  was  delivered  up,  afforded  evidence  of  some  such 
arrangement,  and  I  therefore  am  clearly  of  opinion  that  there  was 
evidence  for  the  jury  of  a  possession  by  Smith  of  the  stolen  chattel, 
he  knowing  it  to  have  been  stolen. 

Alderson,  B. — I  also  think  that  there  was  abundant  evidence 
from  which  the  jury  might  not  unreasonably  draw  the  inference 
that  the  prisoner  was  the  receiver.  They  mi^ht  have  drawn  the 
conclusion  that  he  was  the  thief;  but  they  might  also  believe  his 
own  statement  and  think  that  he  had  not  stolen  but  received  the 
watch.  If  the  watch  was  delivered  to  the  prisoner,  he  knowing  it 
to  be  stolen,  for  the  purpose  of  obtaining  money  by  returning  it 
to  the  owner,  what  difference  does  it  make  whether  Hollands  was 
a  party  to  that  arrangement?  The  prisoner  was  exercising  con- 
trol over  and  dealing  with  the  stolen  property. 

Ebls,  J. — I  doubt  whether  the  word  **  receive*  in  the  statute 
is  used  as  equivalent  to  *^  receive  into  possession."  I  do  not  think 
that  possession  is  a  word  properly  applicable  to  the  subject ;  and 
Patteson,  J.  in  R.  v.  Wiley^  appears  to  me  to  employ  a  better  ex- 
pression when  he  says — that  in  order  to  constitute  a  receiving 
manual  touch  is  not  necessary ;  but  it  is  enough  if  the  receiver  has 
control  over  the  property  stolen.  In  that  view  of  the  subject  the 
direction  of  the  Recorder  was  right;  and  the  evidence  warrants  the 
finding. 

Platt^  B. — Although  there  was  some  evidence  of  Smith  being 
the  thief,  there  certainly  were  circumstances  in  the  case  whi(£ 
might  well  lead  the  jury  to  suppose  that  some  other  person  had 
committed  the  robbery;  for  the  stolen  property  is  immediately 
missed,  the  prisoner  charged  with  the  theft  and  a  partial  search 
made,  yet  no  watch  found. 

Cbowdeb,  J. — I  also  think  the  direction  right,  and  the  jury 
justified  in  finding  the  prisoner  guilty.  They  certainly  might  con- 
clude that  Hollands  was  the  thief;  and  then  the  question  would 
arise  whether  the  watch  was  ever  under  the  control  of  Smith. 
Upon  this  evidence  I  think  it  was;  and  that  the  conviction  is 
right. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Jtt7y9,  1855. 

(Before  Jekvis,  C.J.,  Pollock,  C.B.,  Parke,  B.,  Alder- 
son,    B.,      MaULE,    J.,       WiGHTMAN,    J.,     CrESSWELL,    J., 

Erle,  J.,  Platt,  B.,  Williams,  J.,  Martin,  B.,  and  Cromp- 
TON,  J.) 

Reg.  v.  Eagleton.  (a) 

Misdemeanor — Attempt  to  commit — Indictment — Fraud — Breach  of 
contract — Delivering  short  weight — False  pretences — Attempt  to  obtain 
money — Obtaining  credit  in  account. 

An  indictment  in  one  count  charged  A,  with  a  fraud;  alleging  that  he 
had  contracted  with  the  guardians  of  the  poor  to  deliver  to  the  out-door 
poor  of  a  certain  parish  loaves  of  bread  of  a  certain  weighty  at  a 
certain  price;  but  that  he  had  delivered  to  different  poor  people  loaves 
of  less  weighty  intending  to  deprive  them  of  proper  and  sufficient  food 
and  sustenance^  and  to  endanger  their  heaUhs  and  constitutions^  and 
to  cheat  and  defraud  the  guardians, 

Held^  that  this  count  could  not  be  sustained^  as  the  delivery  of  a  less 
quantity  than  that  contracted  for  was  a  mere  private  frauds  no  false 
weights  or  tokens  having  been  used. 

Another  count  charged  the  defendant  with  attempting  to  obtain  money 
from  the  guardians  by  falsely  pretending  to  the  relieving  officer  ihcU 
he  had  delivered  to  certain  poor  persons  certain  loaves^  and  that  each 
loaf  was  of  a  certain  weight,  . 

The  evidence  was  that  he  had  contracted  to  deliver  loaves  of  the  specUied 
weight  to  any  poor  persons  bringing  a  ticket  from  the  relieving  officer^ 
and  that  the  duty  of  the  defendant  was  to,  return  those  tickets  at  the 
end  of  each  week,  together  with  a  written  statement  of  the  number  of 
loaves  delivered  by  him  to  the  paupers  ;  whereupon  he  would  be  credited 
for  that  amount  in  the  relieving  officef^s  booky  and  the  money  would  be 
paid  at  the  time  stipulated  in  the  contract^  namely,  at  the  end  of  two 

'  months  from  a  day  named.  The  dtfendant  having  ddivered  loaves  of 
less  than  the  spec^  wight,  returned  the  tickets,  and  obtained  credit  in 

(a)  Reported  by  A  BmLssxoar,  Eaq^  Barrister-at-Law. 
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Bkg. 


Eaolbton. 

1855. 

MUdemeanor 
— Frond — 


chtain 

Obtawing 
crediL 


account  far  the  loaves  so  delivered ;  but  before  the  time  for  paymemief 
the  money  arrived  the  fraud  was  aUscover&L 
Held,  that  this  was  a  case  within  the  sttUute  against  false  preietscet^  be- 
cause the  defendant  had  been  guilty  of  a  fraudulent  misMtatememi  ef 
an  antecedent  fact^  and  had  not  merely  sold  goods  to  the  proseeuiors 
__  upon  a  misrepresentation  of  weight  or  quality* 

False  l^^^icei  Q"®^^  whether  a  case  of  the  latter  description  is  within  the  statute? 
— Attempt  to   Held,  also,  that  although  the  defendant  had  obtained  only  credit  in  acetnmi, 
and  cotdd  not,  therefore,  have  been  convicted  of  the  complete  offence, 
he  might  be  convicted  of  an  attempt  to  obtain  money,  he  having  done 
all  that  depended  upon  himself  towards  obtaining  it, 

'l^HE  following  case  was  stated  by  the  Recorder  of  Great  Yar- 
JL    mouth : — 

The  defendant  was  tried  at  the  Quarter  Sessions  for  the  boroogh 
of  Great  Yarmouth^  holden  on  the  1st  day  of  March,  1854,  upon 
an  indictment,  a  copy  of  which  is  annexed.  The  evidence  was  a 
contract  dated  27th  of  December^  1852,  and  a  bond  of  the  same 
date  (copies  of  which  are  also  annexed) ;  and  it  was  proved  that 
on  poor  persons  applying  for  out-door  relief,  the  relieving  officer 
gave  the  applicant  a  ticket  in  the  following  form : — 


31. 
BREAD. 


One  Loaf. 


Wm.  Habbert. 


The  poor  person  on  presenting  the  ticket  to  the  defendant  was 
entitled  to  receive  a  loaf,  and  could  not  obtain  a  loaf  elsewhere  on 
such  ticket.  As  many  as  twenty  of  these  tickets  were  given  on 
Saturday  the  2l8t  of  January  last,  to  as  many  out-door  poor  by 
the  relieving  officer,  and  the  poor  persons  on  presenting  them  to 
the  defendant  received  the  number  of  loaves  mentioned  in  the 
ticket.  By  the  course  of  dealing  the  defendant  would  return  the 
tickets  on  the  following  week,  with  a  statement  in  writing  of  the 
number  of  loaves  he  had  supplied,  but  no  other  particular  would 
be  delivered,  and  the  relieving  officer  would  credit  the  defendant 
in  his  books  for  the  amount,  and  the  money  would  then  be  paid 
to  him  at  the  time  stipulated  in  the  contract 

These  tickets  were  returned  bv  the  defendant  to  the  relieving 
officer  with  the  note  of  the  number  of  loaves,  and  the  defendant 
had  credit  accordingly. 

It  was  objected  on  the  part  of  the  defendant  that  no  one  count 
set  out  an  offence,  and  that  the  evidence  did  not  support  any  of 
the  first  seven  counts  for  fraud,  nor  the  last  three  as  an  attempt 
to  obtain  money  by  false  pretences. 

The  jury  found  that  the  loaves  of  bread  furnished  by  the  de- 
fendant were  deficient  in  weight,  and  were  so  with  the  knowledge 
of  the  defendant,  and  that  he  intended  thereby  to  defraud  ue 
out-door  poor  for  whose  relief  they  had  been  ordered ;  and  that  in 
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retaining  the  tickets  to   the  relieving  officer    he  intended  to       Bbo. 
represent  that  he  had  delivered  the  loaves  mentioned  on  them    j^JH^f^^^^^ 

of  the  weight  stated  in  the  contract^  and  returned  a  verdict  of       

guiltv.  1855. 

I  have  to  req^uest  the  opinion  of  the  Court  of  Criminal  Appeal  j[/j,^^„„^ 
upon  the  objections  taken  on  the  part  of  the  defendant  —Framd— 

This  case  came  on  to  be  argued  at  a  sitting  of  this  court  holden  ^*^  i^tencat 
on  the  28th  of  April,  1854,  and  upon  that  occasion  the  court  ^i;^^^ 
directed  that  the  case  should  be  referred  back  to  the  arbitrator     outdnuig 
to  state  the  evidence  more  fully  with  respect  to  the  last  three       ^'^^^• 
counts  of  the  indictment.     Subsequently  the  case  was  accordingly 
amended  by  the  addition  of  the  following  evidence. 

fViUiam   fViUon, — The  attesting  witness  to  the  contract  and 
bond  of  which  copies  are  annexed  to  the  case. 

WiUiam  Harbert  (the  relieving  officer  for  the  south  district),  who 
stated  that  the  out-door  poor,  who  were  ordered  bv  the  guardians 
to  be  relieved  by  giving  them  bread,  applied  to  him,  as  relieving 
officer,  for  a  ticket  which  he  gives  in  the  form  set  forth  in  the 
case,  being  either  for  one  loaf  or  two  loaves,  as  ordered.    That 
these  tickets  are  given  weekly,  and  the  poor  person  takes  the 
ticket  to  the  contractor  and  receives  the  loaf  or  loaves  as  men- 
tioned upon  it     That  the  contractor  in  the  ensuing  week  returns 
the  tickets  to  the  relieving  officer  giving  them,  with  a  note  stating 
the  number  sent,  and  the  contractor  is  credited  in  the  account 
with  the  guardians  with  the  weight  of  the  bread  mentioned  on  the 
tickets,  and  is  paid  at  the  time  mentioned  in  the  contract     That 
the  loaves  delivered  to  the  poor  should  be  each  of  three  and  a  half 
pounds  weight      That  on  the  21st  day  of  January  the  'witness 
was  the  contractor.     That  witness  on  that  day  gave  to  different 
out-door  poor  persons  thirty- eight  tickets,  thirty-two  being  for  one 
loaf,  and  six  for  two  loaves  each.     That  Susanna  Godfrey  had  a 
ticket  for  two  loaves,  Elizabeth  Bowles  for  one,  Ann  Parker  for 
two,  and  Elizabeth  Fean  for  one  loaf,  but  he  could  not  tell  to 
whom  each  ticket  was  delivered.     That  all  the  thirty-eight  tickets 
given  by  the  witness  on  the  21st  day  of  January,  were  returned 
to^  him  by  the  defendant  on  Monday  the  23rd  day  of  January, 
with  a  note  in  the  defendant's  writing  stating  the  number  of  tickets 
sent  back,  and  witness  entered  them  to  the  credit  of  defendant's 
account  in  the  receipt  and  expenditure  book  of  the  guardians. 
That  in  the  evening  of  the  2l6t  day  of  January,  he  made  inquiry 
of  the  poor  persons  to  whom  he  haa  given  tickets  as  to  the  weight 
of  the  loaves  they  had  received  from  the  defendant,  when  he  found 
that  many  of  the  loaves  had  been  eaten  either  in  part  or  wholly, 
so  that  the  weight  could  not  be  ascertained,  but  that  Susanna 
Godfrey  had  her  two  loaves*  Elizabeth    Bowles  her  one,  Ann 
Parker  one  of  her  two,  and  Elizabeth  Fean  her  one.     That  these 
were  all  deficient  in  weight,  being  weighed  by  witness  or  in  his 
presence. 

Suionna   Godfrey, — Received  a  ticket  on  the  21st  for  two 
loaves ;  she  sent  her  son  John  with  it  to  the  defendant,  and  he 
VOL.  VI.  2  F 
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Rko.       brought  her  back  two  loaves ;  they  were  weighed  in  the  eyeniiig 
Eaolbtok.    ^^^  were  both  short  in  weight. 

John  Godfrey/. — Took  the  ticket  to  defendant  and  gave  it  to 

^^^^'       him,  and  received  of  him  two  loaves  which  he  gave  hia  raother. 
^fitdemeanor       Elizabeth  Bowles. — Took  the  ticket  to  defendant  and  gave  it  to 
—Ftxiuci—    him,  and  received  one  loaf;  it  was  short  in  weight 
F^e  pretencfs      ^^^^  Parker. — Received  a  ticket  for  two  loaves ;  she  sent  her 
obtain  wJney—  ^^^  William  with  it  to  defendant  and  he  brought  her  two  loayes^ 
Obtaining     which  loavcs  shc  gavc  Harbcrt  on  the  Monday. 
credit.  William  Parker.— Took  the  ticket  to  the  defendant  and  gave  it 

to  him,  and  received  from  him  two  loaves  which  he  gave  to  his 
mother. 

William  Christmas  Nutman. — Relieving  officer  for  the  north 
district— delivered  twenty -one  tickets  on  the  21st  day  of  January 
to  out-door  poor  persons  for  bread ;  all  these  twenty-one  tickets 
were  returned  to  witness  by  the  defendant  on  the  afternoon  of  the 
following  Tuesday  the  24th,  with  a  note  in  the  defendant's  writing 
stating  the  number  of  tickets  sent  back,  but  he  could  not  tell  to 
whom  each  ticket  was  delivered,  but  James  Mayer,  John  Bowles, 
James  Pitt,  and  Edward  Campbell,  were  among  the  ont-door 
poor  persons,  to  whom  he  gave  tickets.  On  the  same  day  he  gave 
an  order  to  Samuel  Lin^ood  (who  was  a  casual  poor  person), 
upon  defendant  for  two  loaves  which  were  each  to  weigh  three 
and  a  half  pounds ;  that  this  order  was  returned  to  him  on  the 
31st  day  of  January,  a  week  after  defendant  had  been  held  to  bail, 
to  answer  a  charge  of  fraud ;  this  order  he  knew  from  Samuel 
Lingwood's  name  being  written  by  him,  witness,  on  it  This  wit- 
ness inquired  of  the  poor,  to  whom  he  had  delivered  tickets,  as  to 
the  bread  they  had  received,  and  obtained  one  loaf  from  Mayer,  one 
from  Knowles,  one  from  Pitt,  one  from  Campbell,  and  one  from 
Lingwood,  being  all  he  eould  get,  and  they  were  all  short  in 
weight. 

Samuel  Lingwood. — Took  the  order  to  defendant  on  the  21st 
day  of  Januaiy,  who  gave  him  two  loaves,  one  he  ate,  and  the 
other  weighed  three  pounds  one  ounce  only. 

John  Bowles  gave  the  ticket  to  his  wife  Sarah  Bowles. 

Sarah  Bowles  took  it  to  defendant  and  gave  it  to  him ;  he  gave 
her  two  loaves;  she  weighed  one  and  it  was  short  in  weight 
nearly  four  ounces,  and  de^ndant  afterwards  gave  her  three  pieces 
of  bread  to  make  up  the  weight. 

James  Mayer. — Keceived  the  ticket  from  Nutman ;  took  it  to 
defendant  and  left  it  with  him ;  defendant  gave  him  two  loaves, 
one  he  ate,  and  the  other  he  gave  to  Nutman. 

Sarah  Pitts, — Received  the  ticket  of  Nutman,  delivered  it  to 
defendant,  and  she  had  from  him  two  loaves;  one  she  ate,  and  the 
other  she  gave  to  Nutman  ;  it  was  four  ounces  and  three  quarters 
short. 

Edward  Campbell — Received  the  ticket  of  Nutman  and  gave  it 
to  defendant  and  received  two  loaves,  which  he  gave  to  Elizabeth 
Spanton  his  mother. 
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Elizabeth   Spanion. — Guve  one  of  the  loaves  to  Kutman;  it        ^^^ 
weighed  three  pounds  four  ounces  and-a-half  bare ;  the  other  was    e^olbtow, 
eaten.  -*. 

The  first  count  of  the  indictment  alleged  that  heretofore,  to  wit,  i^*^ 
on  the  3rd  day  of  December,  a.d.  1853,  in  the  parish  of  Great  j|fi,dem«BM>r 
Yarmouth,  &c.,  the  guardians  of  the  poor  of  the  said  parish  of  ^Fraud^ 
Great  Yarmouth,  in  the  county  of  Norfolk,  duly  and  publicly  ^^  pretences 
advertised  in  a  certain  county  newspaper,  to  wit,  the  Norfolk  f^jj^^g^ 
Chronicle^  for  tenders  for  the  supply  of  bread  made  from  the  best  Obtammg 
household  flour,  at  per  loaf  of  three  pounds  and  one  half  of  a  *'^***' 
pound  for  out  relief,  from  the  24th  day  of  December  in  the  year 
aforesaid,  till  the  25th  day  of  March  then  next ;  and  that  there- 
upon John  Eagleton  of  &c.,  baker,  to  wit  on  the  22nd  day  of  De- 
cember in  the  year  first  aforesaid,  duly  tendered,  and  he  then  and 
there  duly  and  in  pursuance  of  the  statutes  in  such  case  made  and 
provided,  and  in  due  and  full  compliance  with  the  rules,  orders, 
and  regulations  made  and  issued  by  the  Poor  Law  Commissioners 
for  England  and  Wales,  became  and  was  the  contractor  with  the 
said  guardians  for  the  supply  to  the  out-door  {)oor  of  the  said 
parish  at  such  time  and  in  such  manner  as  the  said  guardians,  or 
any  other  person  or  persons  duly  authorized  by  them,  should  from 
time  to  time  direct,  of  such  quantities  of  bread  made  from  the 
best  household  flour,  in  loaves  weighing  three  pounds  and  one  half 
of  a  pound  at  sevenpence  per  loaf,  as  should  be  required  by  the 
said  guardians  for  the  use  of  the  out-door  poor  of  the  said  parish. 
And  that  after  making  the  said  engagement  and  undertaking,  and 
whilst  the  said  John  Eagleton  was  such  contractor  as  aforesaid,  to 
wit  on  the  2Ist  day  of  January  a.d.  1854,  at  the  parish  afore- 
said, William  Harbert  then  being  one  of  the  relieving  officers  of 
the  poor  of  the  said  parish,  by  the  orders  and  authority  of  the  said 
guardians  of  the  poor,  then  and  there  gave  as  and  for  relief  to 
divers,  to  wit,  one  hundred  poor  persons  being  out-door  poor  of 
the  said  parish,  divers,  to  wit,  one  hundred  orders  and  tickets  signed 
under  the  authority  aforesaid,  by  the  said  William  Harbert,  for  the 
supply  of  divers,  to  wit,  two  loaves  of  bread  to  each  of  the  said 
poor  persons  respectively.  And  that  the  said  William  Harbert 
being  duly  authorized  in  that  behalf  as  aforesaid,  then  and  there 
directed  the  said  poor  persons  to  produce  and  show,  and  that  the 
said  poor  persons  did  then  and  there  produce  and  show  to  the  said 
John  Eagleton  the  said  orders  and  tickets,  in  order  that  the  said 
John  Eagleton  might  supply  and  deliver  to  the  said  poor  persons 
respectively  for  their  sustenance  and  support,  the  number  of  loaves 
specified  in  the  said  orders  and  tickets  respectively.  And  that 
the  said  William  Harbert  thereby  then  and  there,  being  duly 
authorized  in  that  behalf  as  aforesaid,  ordered  and  directed  the 
said  John  Eagleton  to  supply  and  deliver  to  the  said  poor  persons 
respectively  the  number  of  loaves  of  bread  in  the  saia  orders  and 
tickets  respectively  specified,  in  pursuance  of  and  according  to  the 
terms  of  his  said  contract  and  undertaking.  And  that  the  said 
poor  persons  were  not,  nor  was  any  or  either  of  them  authorized 

2  p  2 
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Rho.        by  the  said  suardians  or  by  the  said  William  Harbert,  or  bv  any 
EAoumv.    ^^  either  of  them,  or  by  any  other  person  whatsoever  to  obtain, 

*    and  that  the  said  poor  persons  were,  and  each  and  every  of  them 

1S55.       was  wholly  unable  to  obtain  the  said  loaves  of  bread  or  any  bread 
MiadoMOHor  ^^^^tso^vcr,  by  means  of  the  said  orders  and  tickets,  elsewhere^  or 
—■Enrnd^    ^^om  any  other  baker  or  person  whatsoever,  but  only  from  him 
FaLt  pretmou  the  said   Johu  Eagleton,  of  all  which  premises  the  said   John 
^-Aumpt  to^  Eagleton  then  and  there  had  notice.     And  that  the  said  John 
ObtaM^    Eagleton  then,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
crediL       pansh  aforesaid,  in  the  borough  aforesaid,  and  within  the  juris- 
diction of  this  court,  so  being  such  contractor  as  aforesaid,  not 
regarding  his  duty  in  that  behalf,  but  under  colour  and  pretence 
of  his  said  contract,  and  contriving  and  intending  to  injure  and 
defraud  the  said  poor  persons  respectively,  and  to  deprive  them  of 

E roper  and  sufficient  food  and  sustenance,  and  to  endanger  their 
ealths  and  constitutions  respectively,  and  further  contriving  and 
intending  to  cheat  and  defraud  the  said  guardians,  unlawfully  and 
fraudulently  supplied  and  delivered  to  (fivers,  to  wit,  fifty  of  the 
said  poor  persons  who  then  respectively  produced  and  showed  to 
the  said  John  Eagleton  the  said  orders  or  tickets  as  aforesaid, 
divers,  to  wit,  one  hundred  loaves  of  bread,  as  and  for  loaves  of 
bread  weighing  respectively  three  pounds  and  one  half  of  a  pound 
each  loaf.  Whereas  the  said  loaves  respectively,  as  he  the  said 
John  Eagleton  then  well  knew,  were  not  of  the  weight  of  three 
pounds  and  one  half  of  a  pound  each  loaf,  but  each  of  them  was 
of  a  far  less  weight,  to  wit,  of  the  weight  of  three  pounds  and  four 
ounces  and  no  more,  in  breach  of  his  duty  as  sucn  contractor  as 
aforesaid,  to  the  fraud,  great  damage,  and  prejudice  of  the  said 
poor  persons  respectively,  and  to  the  great  danger  of  their  healths 
and  constitutions  respectively ;  in  contempt  of  our  said  Lady  the 
Queen  and  her  laws,  and  to  the  evil  example  of  others,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  count  same  as  first,  except  that  it  alleged  a  delivery 
of  tickets  to  the  out-door  poor  by  William  Christmas  Nutman, 
another  relieving  officer. 

Third  count  substantially  the  same,  but  stating  the  contract  and 
duty  more  generally,  and  alleging  the  delivery  of  divers  tickets  by 
several  relieving  officers,  not  by  naming  them. 

Fourth  count  same  as  third,  but  alleging  that  defendant  supplied 
two  loaves  of  short  weight  to  one  Susanna  Godfrey. 

Fifth  count,  in  substance  the  same,  but  alleging  a  supply  of 
loaves  of  short  weight  to  Elizabeth  Bowles. 

Sixth  count,  same — alleging  a  supply  of  loaves  of  short  weight 
to  Samuel  Lingwood. 

Seventh  count,  same — alleging  the  supply  to  James  Mayer. 

Eighth  count — That  heretofore,  to  wit,  on  the  2 1st  day  of  January, 
1854,  at  the  parish,  &c.,  and  within  the  jurisdiction  of  this  court, 
John  Eagleton  unlawfully,  knowingly,  and  designedly  did  falsely 
pretend  to  one  William  Christmas  ^utman,  then  being  relieving 
officer  of  the  said  parish  of  Great  Yarmouth,  that  he  the  ^aid 
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John  Eagleton  had,  on  the  day  and  year  last  aforesaid^  snppfied       Rbo. 
and  delivered  to  one  Samuel  Linewood,  then  being  a  poor  person    j;^^^^^ 

of  the  parish,  two  loaves  of  bread,  and  that  each  of  the  said  two        

loaves  then  weighed  three  pounds  and  one  half  of  a  pound,  by        1856. 
means  of  which  said  false  pretence,  the  said  John  Eagleton  did  j^^^^~^^ 
then  and  there  unlawfully  attempt  and  endeavour  fraudulently,    ^Frmd— 
falsely,  and  unlawfully  to  obtain  from  the  guardians  of  the  poor  FaUfi  pnte^et 
of  the  said  parish  a  sum  of  money  to  wit,  the  sum  of  one  shilling  -Z^****^  ^ 
of  the  moneys  of  the  said  guardians,  with  the  intent  thereby  then     moMH^ 
and  there  to  cheat  and  defraud.     Whereas  in  truth  and  in  fact       c^rtdU. 
the  said  two  loaves  of  bread  did  not  each  weigh,  nor  did  either 
of  them  wei&[h  three  pounds  and  one  half  of  a  pound ;    against 
the  form  of  the  statute  in  such  case  made  and  provided,  &c. 

Ninth  count,  same  as  eighth,  but  alleging  as  the  false  pretence 
that  he  had  delivered  to  James  Mayer  loaves  weighing  three  and 
a  half  pounds  each. 

Tenth  count,  same  as  eighth,  but  alleging  a  false  pretence  made 
to  William  Harbert,  that  he  had  delivered  loaveb  of  full  weight  to 
Elizabeth  Bowles. 

The  contract  which  was  annexed  to  the  case  bore  date  22nd 
December,  1853.  It  recited  the  orders  of  the  Poor  Law  Com- 
missioners for  the  constitution  and  regulation  of  the  Board  of 
Guardians,  the  adyertisement  by  the  guardians  and  the  tender  by 
Eagleton.  It  then  contained  the  terms  of  agreement  between 
the  parties  thus :  ''  and  the  said  John  Eagleton  doth,  in  conse- 
sequence  of  the  payment  to  be  made  to  him  as  hereinafter  men- 
tioned, hereby  contract  with  the  said  guardians  that  he  the  said 
J.  £.,  will  henceforth  until  the  25th  day  of  IVIarch  next,  serve, 
supply  and  deliver,  or  cause  to  be  delivered  to  the  out-door  poor 
at  such  times  and  in  such  manner  as  the  said  board  of  guardians, 
&c.,  shall  from  time  to  time  direct,  such  quantities  of  bread  and 
flour  as  shall  be  required,  &c.,  at  and  after  the  rates  or  prices  fol- 
lowing, that  is  to  say,  bread  made  from  the  best  household  flour 
in  loaves  of  three  and  a  half  pounds  each,  &c.,  at  sevenpence  per 
loaf."  Then  followed  the  agreement  by  the  guardians  to  pay  *^  at 
and  after  the  rates  aud  prices  aforesaid,  during  the  said  term,  for 
every  quantity  of  the  said  articles  so  to  be  ordered,  served,  sup- 
plied and  delivered,  and  of  which  a  bill  of  particulars  shall  be  sent 
with  the  said  articles  at  the  time  of  the  delivery  thereof,  within 
two  calendar  months  from  the  said  25th  day  of  March  next." 

The  agreement  proceeded  thus : — 

^^  Provided  always,  and  it  is  hereby  expressly  agreed,  and  par- 
ticularly by  and  on  the  part  of  the  said  J.  E.,  that  in  case  such 
articles  shall  not  be  duly  served,  &c.,  when  and  as  required  by  the 
said  board,  &c.,  and  when  delivered  shall  not  in  every  respect  be 
of  the  quality  and  sort  contracted  for,  or  shall  be  deficient  in  the 
weight  stated  and  charged  for  in  such  bill  of  particulars,  &c.,  or  if 
deliyered  without  such  oill  of  narticulars,  they  the  said  board,  &c., 
shall  be  at  liberty  to  return  the  same  at  the  expense  of  the  said 
J.  £.,  &a    And  that  in  every  such  case  it  sliall  be  lawful  for  the 
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^-        C.  a  224;  iZ.  y.  Croiby,  1  Cox  C.  C.  10);  and  so  an  indictment 

EAouBToir     ^or  attempting  to  obtain  credit  in  account  would  be  equally  bad 

*    {R.  V.  GarreU,  6  Cox  C.  C.  260 ;  23  L.  J.  20  M,  C.) ;  and  thoogii 

^^^^'       the  indictment  in  the  present  case  alleged  an  attempt  to  obtain 
MitdemeMor  ^ouej  the  proof  was  only  of  an  attempt  to  obtain  creoit.     Acoor- 
--Fraud^    ding  to  the  contract,  the  credit  given  might  never  reaolt  in  a 
^^^^wTto*  money  payment  at  all ;  for  the  guardians  were  at  liberty  to  retoni 
obtttinm^y^  the  bread,  and  to  deduct  the  cost  of  obtaining  a  supply  elsewhere. 
Obtammg         On  the  part  of  the  prosecution,  it  was  answered  that  the  ob- 
^""^^       taining  of  credit  in  account  was  a  proximate  step  towards  obtaining 
money ;  and  that  any  step  taken  towards  the  commission  of  a 
misdemeanor  was  itself  a    misdemeanor:  (JS.  v.    Chapman^    18 
L.  J.  152  M.  C. ;  1  Buss,  on  Crimes,  47.)    The  mere  contingent 
of  the  guardians  obtaining  a  supply  elsewhere,  did  not  render  the 
act  of  the  defendant  less  an  attempt  to  obtain  money ;  and  the 
indictment,  which  so  alleged  the  attempt,  had  been  established  in 
fact  by  the  verdici  of  the  jury.  Cur.  adv.  vulL 

JUDGMENT. 

Parke,  B.,  now  delivered  the  judgment  of  the  court    This  case 
came  originally  before  the  Court  ot  Criminal  Appeal  in  the  be- 
ginning of  last  year.  It  was  reserved  by  Mr.  Palmer,  the  Recorder 
of  Great  Yarmouth,  upon  a  trial  before  him  of  an  indictment  con- 
taining ten  counts.     The  first  seven  charged  the  defendant,  a 
baker,  with  a  fraud.     He  is  alleged  to   have    contracted  with 
the  guardians  of  the  poor  to  deliver  for  a  certain  term^  to  the 
out-door  poor  of  the  parish  of  Great  Yarmouth,  in  such  manner 
as  the  guardians  or  any  other  person  authorized  by  them,  should 
direct,  quantities  of  bread  maae  of  the  best  household  flour,  in 
loaves,  each  loaf  weighing  three  pounds  and  a  half,  to  be  paid  for  at 
sevenpence  a  loaf;  and  is  charged  with  having  delivered  loaves  to 
different  poor  people  of  less  weight,  intending  to  deprive  them  of 
proper  food  and  sustenance,  and  to  endanger  their  healths  and 
constitutions,  and  to  defraud  the  guardians  of  the  poor. 

The  last  three  counts  charged  the  defendant  with  a  misde- 
meanor in  attempting  to  obtain  money  from  the  guardians  by 
falsely  pretending  to  the  relieving  o£Scer  that  he  had  delivered  to 
certain  poor  persons  a  certain  number  of  loaves,  and  that  each 
of  those  loaves  weighed  three  pounds  and  a  half.     The  Court  of 
Criminal  Appeal,  which  sat  on  the  29th  of  April,  1854,  thought 
that  the  defendant  could  not  be  convicted  on  any  of  the  first  seven 
counts,  as  the  delivering  less  than  the  quantity  contracted  for  was 
a  mere  private  fraud,  no  false  weights  or  tokens  having  been 
used ;  and  further  that  it  did  not  appear  to  be  indictable  on  the 
ground  that  the  defendant  deli verea  unwholesome  provisions;  nor 
was  that  offence  charged  in  the  indictment    But  the  judges  (a) 
then   forming  the   court,   were  inclined   to  think  that  the  last 
three  counts  were  maintainable;  but  as  it  was  contended,  on  the  part 
of  the  defendant,  that  the  evidence  first  stated  by  the  learned 

(a)  PoUuck,  C.B.,  Parke,  B.,  Cretswell,  Erie,  and  CromptoD,  JJ. 
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>i     Seoorder  did  not  appear  to  make  out  the  specific  offence  mentioned        Bbo. 
«     in  those  counts,  the  case  was  referred  back  to  him  to  state  the         '- 
■     evidence  more  fully.     This  was  done,  and  the  amended  report         "'^' 
i'     considered  on  the  3rd  June,  1854,  before  Lord  Campbell,  and       1855. 
i      Alderson,  B.,  Coleridge,  J.,  Martin,  B.,  and  Crowder,  J.     U^on   m,'J~^ 
1     the  argument  the  judges  doubted  of  the  propriety  of  the  conviction    J^^!^^ 
fi      en  the  last  three  counts,  and  desired  the  ease  to  be  argued  before  FoIm  pretencu 
>     the  fifteen  judges.  -^-Aumpito 

t  Accordingly  Lord  C.  J.  Jervis,  the  Lord  Chief  Baron,  Parke,  B.,     JJ^,"^' 

ii  Alderson,  £.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J.,  cnHu 
s  assembled  on  December  2,  1854;  and  on  February  3,  1855, 
f  the  Lord  Chief  Justice,  Parke,  R,  Maule,  J.,  TVlghtman,  J., 
(  Cresswell,  J.,  Piatt,  B.,  Williams,  J.,  Crompton  J.,  and  Martin, 
g  B.,  on  which  last  day  the  case  was  fully  argued  by  Mr.  Bulwer 
;i  for  the  prosecution,  and  Mr.  Clerk  for  the  prisoner. 
i  It  was  contended  by  Mr.  Clerk  for  the  prisoner,  that  the 

ti  indictment  for  attempting  to  obtain  money  by  false  pretences  could 
not  be  supported,  because  the  offence  of  obtaining  money  under 
fidse  pretences  was  committed  only  where  the  money  was  obtained 
i  wholly  without  consideration,  and  the  offence  was  analogous  to 
t  larceny,  of  which  the  prisoner  might  by  statute  7  &  8  Gea  4^ 
k  e.  29,  section  53,  be  convicted,  in  case  the  offence  should  appear 
I       on  the  trial  to  be  larceny. 

f  There  are  many  cases,  as  is  mentioned  in  that  section,  in  which 

i       the  distinction  is  yery  subtle  between  the  misdei^eanor  of  ob- 
,1      taining  money  under  false  pretences  and  larceny,  and  it  was  yery 
I       proper  to   make  that   provision    in  the  statute;    but    it  does 
I       not  follow  that  all  the  cases  of  obtaining  money  by  false  pre- 
I       tences  are  of  that  description.      But  it  was  stronely  contended 
li       that  the  stfttute  Mainst  obtaining  monejr  by  fdse   pretences 
n       applies  to  no  cases  where  there  is  some  bargain  or  consideration  for 
r       giyinff  the  money,  and  so  some  cause  for  the  giving  of  it  other  than 
I       the  ^B^  pretence,  as  where  goods  were  sold  under  a  false  represen- 
tation of  the  quality  or  value,  and  the  purchaser  had  the  commodity ; 
i       for  otherwise  the  range  of  indictable  offences  would  be  ^atly  ex- 
I       tended,  and  breaches  of  contract  made  the  ground  of  cnminal  pro- 
I       eeedings.    If  this  had  been  the  case  of  a  sale  of  bread  to  the 
I       prosecutors  with  a  false  representation  of  the  weight,  and  an  at- 
tempt thereby  to  receive  a  larger  price  than  was  really  due,  we 
I       should  have  bid  to  decide  whether  an  indictable  offence  had  been 
thereby  committed,  and  should  have  had  to  consider  the  case  of 
t        The  Queen  v.  Kenricky  {a)  which  was  the  case  of  a  sale  of  horses 
by^  means  of  a  false  representation  of  their  being  the  nroperty  of  a 
private  gentieman,  and  quiet  to  ride  and  drive ;  ana  also  that  of 
The  Queen  v.  AhbMy{b)  decided  upon  the  authority  of  The  Queen 
y.  KenricK    In  all  these  cases  the  prosecutor  did  not  part  with  his 
money  merely  on  account  of  the  Mse  pretence, 'but  principally 
because  he  had  a  consideration  for  it  in  the  property  vested  in  him 
by  the  contract. 

(a)  5  Q.  B.  Rep.  49.  (6)  1  Den.  Gr.  Cases,  273. 
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Bbo.  But  this  18  not  the  caae  of  a  sale  of  ^oods  by  a  false  pretence  of 

^-  their  weight ;  it  is  an  attempt  to  obtain  money  by  the  false  and 

oLBTow.  fj^uduient  representation  of  an  antecedent  fact,  yiz.,  that  a  creater 

1S55.  number  of  pounds  of  bread  had  been  delivered  than  had  been 

MMemamor  ^^^^"^^7  delivered,  and  that  representation  made  with*  a  yiew  of 

^Fraud^  obtaining  as  many  sums  of  twopence  as  the  number  of  loaves 

FaUe  pretmctM  falsely  pretended  to  have  been  furnished  amount  to.      In  this 

--Atumpt  to  respect  the  present  case  exactly  resembles  that  of  The  Ehig  v. 


(m^^  MitcheUy{c)  where  the  prisoner  obtained  money  by  the  fiedsepret^ice 
otediL  that  certain  workmen  whom  it  was  his  duty  to  pay,  had  earned 
more  than  they  really  had ;  and  since  then,  there  are  other  cases  of 
similar  convictions  where  the  prisoner  falsely  stated  the  quantity 
of  work  which  he  had  done,  according  to  which  he  was  to  be  paid. 
We  therefore  think  that  the  indictment  would  be  maintainable  if 
the  money  had  been  obtained.  A  second  objection  was,  that  the 
defendant  was  not  to  obtain  the  price  of  the  number  of  pounds, 
falsely  stated  to  have  been  delivered,  in  cash,  but  only  to  have 
credit  in  account.  The  statement  of  the  learned  Beoorder  i%  that 
the  defendant  was  to  return  the  tickets  given  to  the  paupers  by 
the  relieving  officers,  and  by  them  delivered  to  the  defendant  on 
receiving  the  loaves,  and  upon  such  return,  with  a  written  state- 
ment of  the  amount  of  loaves  on  the  following  week,  he  would  be 
credited  in  the  relieving  officer's  book  for  the  amounts,  and  the 
money  would  be  paid  at  the  time  stipulated  in  the  contract,  that 
is,  in  two  calendar  months  from  the  26th  March  following.  No 
further  step  would  be  necessary  for  the  defendant  to  receive  pay- 
ment The  defendant  did  obtain  credit  in  account  from  the  re- 
lieving officer,  in  effect  for  the  amount  of  the  number  of  pounds 
falsely  represented  to  have  been  delivered.  Further,  the  contnct 
with  the  Board  of  Ghiardians  stipulates,  that  if  the  defendant 
should  fail  in  his  performance  of  it,  the  Board  of  Guardians  might 
deduct  the  damaj?es  and  costs  sustained  thereby  from  the  sums 
payable  to  him  wr  loaves  supplied.  On  the  part  of  the  de- 
fendant, his  learned  counsel  contended — 1st.  That  the  attempt 
to  obtain  credit  in  account  for  a  sum  of  money  by  delivering  up 
the  tickets  as  vouchers,  ^as  not  in  itself  an  attempt  to  obtain 
money  within  the  meaning  of  the  statute,  for  that  credit  in  acoount 
was  not  equivalent  to  money ;  and  no  doubt  the  credit  in  the  re- 
lieving .officer's  book  was  not  equivalent  to  money,  and  the  de- 
fendant could  not  have  been  convicted  of  the  offence  of  actually 
obtaining  money  by  false  pretences.  2ndly.  He  contended  that 
the  credit  in  account  would  not  necessarily  lead  to  an  ultimate 
payment,  for  there  might  be  deductions  for  breaches  of  contract 
which  would  prevent  any  payments  in  cash  by  the  guardians. 
We  have  had  great  doubt  on  this  part  of  the  case,  but  do  not 
think  that  this  dbjection  should  prevail  We  think  that  the  con- 
tingency of  the  whole  sum  due  to  him  being  subject  to  deductions 
in  a  future  event,  does  not  the  less  make  the  obtaining  credit  an 

(c)  2  E«Bt  P.  C.  830. 
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I  attempt  to  obtain  money,  if  it  wonid  be  so  without  that  continsencj.       Rao. 

I  But  our  doubt  has  been  whether  the  obtaining^  that  credit,  Uiough    ^^^^^^^ 

I  undoubtedly  a  necessary  step  towards  obtaining  the  money  can       

I  be  deemed  an  attempt  to  do  so.     The  mere  intention  to  commit  a       1855. 

misdemeanor  is  not  criminal,  some  act  is  required ;  and  we  do  not  ^^^^^jj^^^,,^ 
think  that  all  acts  towards  committing  a  misdemeanor  are  indict-    ^Fraud— 
I  able.      Acts  remotely  leading  tow^s   the   commission  of  the  FoIm  pretenoei 

j  offence  are  not  to  be  considered  as  attempts  to  commit  it ;  but  J|^*^J^JjL 

acts  immediately  connected  with  it  are ;  ana  if  in  this  case  after  obtcd!^^ 
the  credit  with  the  relieving  o£Scer  for  the  fraudulent  overcharge,  credit 
any  further  step  on  the  part  of  the  defendant  had  been  necessary 
to  obtain  payment,  as  the  making  out  a  farther  account,  or  pro- 
ducing the  vouchers  to  the  board,  we  should  have  thought  that  the 
obtaining  credit  in  account  with  the  relieving  officer  would  not 
have  been  sufficiently  proximate  to  the  obtaining  of  the  money. 

But  on  the  statement  in  this  case  no  other  act  on  the  part  of 
the  defendant  would  have  been  required*  It  was  the  last  act  de- 
^  pending  on  himself  towards  the  payment  of  the  money,  and  there- 
fore it  ought  to  be  considered  as  an  attempt.  The  receipt  of  the 
money  appears  to  have  been  prevented  by  a  discovery  of  the  fraud 
by  the  relieving  officer,  and  it  is  very  much  the  same  case,  as 
if^  supposing  rendering  an  account  to  the  ffuardians  at  their  office 
with  tne  vouchers  annexed  were  a  prelinunary  necessary  step  to 
receiving  the  money,  the  defendant  had  gone  to  the  office,  rendered 
the  account  and  vouchers,  and  then  been  discovered,  and  the 
money  consequently  refused. 

Convictwn  affirmed  on  the  last  three  counts. 
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FORMS  OF  INDICTMENT 

poll 

OFFENCES  TRIABLE  AT  COURTS  OF  QUARTER  SESSIONS. 

UNDBB  THE  PBOYISTONB  OF 

THE  CRIMINAL  LAW  AMENDMENT  ACT, 

14  &  15  Vict.  Cap.  100. 

BY  J.  E.  DAVIS,  ESQ.,  BAERISTEB-AT-LAW. 


Part  L— FELONIES. 


No.  L 


Simple  Larceny  of  one  article, 

STAFFORDSHIRE, )  The  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  coat  of  the  goods  and  chattels  of  C.  D. 

[With  Kgtrd  to  the  fbnn  of  the  indictment,  it  may  be  obeerred,  that  it  is  anneoesaarj  to 
•tate  any  Tenoe  in  the  body  of  the  indictment,  becaose  the  coanty,  city,  or  other  jurisdiction 
named  m  the  margin  shall  be  taken  to  be  the  Tenae  for  all  the  fiusts  stated  in  the  body  of  the 
indictment:  (14  £  1.5  Vict,  c  100,  s.  23.)  Neither  is  it  necessary  to  give  any  addition  to  the 
defendant  of  rank  or  abode,  nor  to  allege  Uie  valae  or  price  of  the  article  stolen,  nor  to  allege 
that  the  offence  was  committed  **  with  force  and  arms,"  or  **  against  the  peace,"  becaose  tlie 
indictment  cannot  be  held  insufficient  for  want  of  those  averments:  (Ibid.  s.  24.)  Kor,  in  the 
esse  of  simple  larceny,  for  which  the  above  form  is  adapted,  is  it  necessary  to  allege  any  time 
when  the  offence  was  committed,  time  not  being  of  the  essence  of  the  offence.  Ab^  however, 
the  prisoner  is  fairly  entitled  to  know  when  the  ofience  imputed  to  him  was  committed,  the  day 
ought  to  be  stated;  but  any  mistake  in  that  respect  cannot  be  taken  advantage  of. 

With  respect  to  what  ofl^nces  may  be  chwged  under  this  form  of  indictment,  it  may  be 
stated  that  in  addition  to  the  ordinary  cases  of  stealing,  it  comprises  the  following  cliarges: — 

1.  All  cases  of  embezzlement;  and  the  punishment  for  that  offence  may  be  bflicted  after  a 
conviction  on  the  above  form:  (14  &  15  Vict  c  100,  s.  13.) 

2.  Clerks  and  servants  may  be  convicted  of  simple  larceny  under  this  form,  but  they  cannot 
receive  the  higher  punishment  awarded  by  the  7  &  8  Geo.  4,  c.  29,  s.  46,  for  persons  filling 
those  situations. 
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PrecedmU.         3.  If  it  torn  oat  that  the  felony  wu  not  completed,  bat  only  attempted,  the  dcftndant  maj 

be  convicted  of  a  misdemeanor:  (14  &  15  Vict.  c.  100,  s.  9.) 

14  &  15  Vict       ^*  An  acceeeory  before  the  fact  may  be  oonncted  nnder  this  fonn  of  indictment,  and  reoeiTe 

c  100.  the  same  ponishment  aa  if  guilty  of  the  actnal  stealing :  (1 1  &  12  Vict  c  46,  s.  1.)] 

1.  Felonies. 


No.  n. 

Larceny  of  several  artides. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  ttoeniy  yards  of  cloih^  ten  yards  of  cambric^  ten  yards  of 
calico^  and  fifty  yards  of  cotton  prints  of  the  goods  and  chattels  of  C.  D. 

[The  statate  14  &  15  Vict.  c.  100,  s.  17,  enacts,  that  "  if  npon  the  trial  of  any  indictment 
for  laiceny,  it  shall  appear  that  the  property  alleged  in  sach  indictment  to  hare  been  stolen  at 
one  time,  was  taken  at  different  times,  the  prosecutor  shall  not  by  reason  thereof  be  required  to 
elect  npon  which  taking  be  will  proceed,  unless  it  shall  appear  that  there  were  more  than  three 
takings,  or  that  more  than  the  space  of  six  calendar  months  elapsed  between  the  first  and 
the  last  of  snch  takings;  and,  in  either  of  snch  last-mentioned  cases,  the  prosecutor  shall 
be  required  to  elect  to  proceed  for  such  nnmber  of  takings  not  exceeding  three,  as  appear  to 
have  taken  place  within  the  period  of  six  calendar  months  from  the  first  to  the  last  it  such 
takings."] 


No.  m. 

Larceny ^  where  three  distinct  act*  of  stealing  charged. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  pair  of  boots  of  the  goods  and  chatteb  of  C.  D. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  afterwards  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
feloniously  did  steal,  take  and  carry  away  one  spade^  the  property  of  the 
said  C.  D. 

lliird  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
feloniously  did  steal,  take  and  carry  away  one  iron  saucepan,  the  property 
of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case  made 
and  proYided. 

[The  statate  14  &  15  Vict.  c.  100,  s.  16,  enacts,  that  *"  it  shall  be  lawful  to  insert  sereral 
counts  in  the  same  indictment  against  the  same  person  for  anj  number  of  distinct  acts  of 
stealing,  not  exceeding  three,  which  may  have  been  committed  bj  lum  sgainst  the  same  person 
within  the  space  of  six  calendar  months  from  the  first  to  the  last  of  such  acts,  and  to  proceed 
thereon  for  idl  or  any  of  them."  As  the  17th  section  of  the  same  statute,  referred  to  eLsewhere 
(see  the  note  to  preceding  form,  No.  2),  empowers  a  prosecutor  to  give  evidence  nnder  one 
count  of  three  distinct  takings  within  six  months  of  the  first,  it  seems  that  there  is  no  actual 
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necessity  for   introducing  these  counts.    Where,  however,  it  is  clear  that  the  takings  were  Precedents. 

distinct,  the  same  principle  of  fairness  towards  the  prisoner  which  makes  it  proper  to  state  

the  time  of  the  alleged  offence,  should  induce  the  prosecutor  to  point  out  by  distinct  counts,  14  &  15  Vict 

under  this  section,  the  offences  with  which  the  prisoner  is  charged.]  c.  100. 

1.  Fehmes. 


No.  IV. 

Eeceiving  stolen  goods, 

STAFFORDSHIEE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  receive  one 

silver  watch  of  the  goods  and  chattels  of  C.  D.,  before  then  feloniously 
stolen,  taken  and  carried  away,  he  the  said  A.  B.,  at  the  time  when  he 
so  received  the  said  watch  as  aforesaid,  well  knowing  the  same  to  have 
been  feloniously  stolen,  taken,  and  carried  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[Bj  the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  54,  the  receivers  of  stolen  property  may  be  tried  dther 
as  accessories  after  the  fact,  or  for  a  sobstaatjve  felony.] 


No.  V. 

Larceny^  with  a  count  for  receiving,  against  the  same  Person, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  or  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  pair  0/  trousers  of  the  goods  and  chattels  of  C.  D. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.  afterwards,  on  the  day  and  year  aforesaid,  feloniously 
did  receive  the  said  goods  and  chattels  before  then  feloniously  stolen, 
taken  and  carried  away,  he  the  said  A.  B.,  at  the  time  he  so  received  the 
said  goods  and  chattels,  well  knowing  them  to  have  been  feloniously 
stolen,  taken  and  carried  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[The  1 1  &  12  Vict  c  46,  s.  3,  enacts  that,  *'  in  every  indictment  for  feloniously  stealing 
property,  it  shall  be  lawful  to  add  a  count  for  feloniously  receiving  the  same  property  knowing 
it  to  have  been  stolen;  and  in  any  indictment  for  feloniously  receiving  property  knowing  it  to 
have  been  stolen,  it  shall  be  law^l  to  add  a  count  for  feloniously  stealing  the  same  property } 
and,  where  any  such  indictment  shall  have  been  preferred  and  found  against  any  person,  the 
prosecutor  shall  not  be  put  to  his  election,  but  it  shall  be  lawful  for  the  jury  who  shall  try 
the  same  to  find  a  verdict  of  guilty,  either  of  stealing  the  property  or  of  receiving  it  knowing 
it  to  have  been  stolen."] 
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Precedents. 

14  &  15  Vict. 
clOO. 

1.  Fehniet. 


3.  If  it  turn  oat  that  the  felony  was  not  completed,  but  only  attempted,  the  defenda&t  may 
be  convicted  of  a  misdemeanor:  (14  &  15  Vict.  c.  100,  s.  9.) 

4.  An  accessory  before  the  fact  may  be  convicted  under  this  form  of  indictment,  and  recelTe 
the  same  punishment  as  if  guilty  of  the  actual  stealing:  (11  &  12  Vict  c.  46,  8.  l.)3 


No.  n. 

Larceny  of  several  articles. 


STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  twenty  yards  of  cloth,  ten  yards  of  cambric,  ten  yards  of 
calicOy  and  fifty  yards  of  cotton  print,  of  the  goods  and  chattels  of  C.  D. 

[The  statute  14  &  15  Vict.  c.  100,  s.  17,  enacts,  that  ^  if  upon  the  trial  of  any  indictment 
for  larceny,  it  shall  appear  that  the  property  alleged  in  such  indictment  to  have  been  stolen  at 
one  time,  was  taken  at  dlfierent  times,  the  proeecntor  shall  not  by  reason  thereof  be  required  to 
elect  upon  which  taking  he  will  proceed,  unless  it  shall  appear  that  there  were  more  than  three 
takings,  or  that  more  than  the  space  of  six  calendar  months  elapsed  between  the  first  and 
the  last  of  such  takings;  and,  in  either  of  such  last-mentioned  cases,  the  prosecutor  shall 
be  required  to  elect  to  proceed  for  such  number  of  takings  not  exceeding  three,  as  appear  to 
have  taken  place  within  the  period  of  six  calendar  months  firom  the  first  to  the  last  of  such 
takings.^'] 


No.  m. 

Larcpny,  where  three  distinct  acts  of  stealing  charged. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  fe.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  pair  of  boots  of  the  goods  and  chattels  of  C.  D. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  afterwards  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
feloniously  did  steal,  take  and  carry  away  one  spade,  the  property  of  the 
said  CD. 

Third  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
feloniously  did  steal,  take  and  carry  away  one  iron  saucepan,  the  property 
of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 


[The  statute  14  &  15  Vict.  c.  100,  s.  16,  enacts,  that  **  it  shsll  be  lawful  to  insert  seyeral 
counts  in  the  same  indictment  against  the  same  person  for  any  number  of  distinct  acts  of 
stealing,  not  exceeding  three,  which  may  have  been  committed  by  lum  against  the  same  person 
within  the  space  of  six  calendar  months  from  the  first  to  the  last  of  such  acts,  and  to  proceed 
thereon  for  ill  or  any  of  them."  As  the  1 7th  section  of  the  same  statute,  referred  to  elsewbero 
(see  the  note  to  preceding  form,  No.  2),  empowers  a  prosecutor  to  give  evidence  under  one 
count  of  three  distinct  takings  within  six  months  of  the  first,  it  seems  that  there  is  no  actual 
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necessity  for   introdacing  these  ooants.    Where,  however,  it  is  clear  that  the  takings  were  PreeedenU. 

distinct,  the  same  principle  of  fairness  towards  the  prisoner  which  makes  it  proper  to  state  

the  time  of  the  alleged  offence,  shonld  induce  the  prosecutor  to  point  ont  by  distinct  counts,  14  &  15  Vict 

under  this  section,  the  offences  with  which  the  prisoner  is  charged.]  c  100. 

1.  Felonies, 


No.  IV. 

Receiving  stolen  goods, 

STAFFORDSHIEE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  receive  one 

silver  watch  of  the  goods  and  chattels  of  C.  D.,  before  then  feloniously 
stolen,  taken  and  carried  away,  he  the  said  A.  B.,  at  the  time  when  he 
80  received  the  said  watch  as  aforesaid,  well  knowing  the  same  to  have 
been  feloniously  stolen,  taken,  and  carried  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[By  the  stat.  7  &  8  Geo.  4,  0.  29,  s.  54,  the  receiyers  of  stolen  property  may  be  tried  either 
as  accessories  after  the  fiftct,  or  for  a  substaatiTe  felony.] 


No.  V. 

Larceny^  with  a  count  for  receivings  against  the  same  Person, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  or  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  pair  of  trousers  of  the  goods  and  chattels  of  C.  D. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.  afterwards,  on  the  day  and  year  aforesaid,  feloniously 
did  receive  the  said  goods  and  chattels  before  then  feloniously  stolen, 
taken  and  carried  away,  he  the  said  A.  B.,  at  the  time  he  so  received  the 
said  goods  and  chattels,  well  knowing  them  to  have  been  feloniously 
stolen,  taken  and  carried  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[The  11  &  12  Vict  c.  46,  s.  3,  enacts  that,  '*  in  every  indictment  for  feloniously  stealing 
property,  it  shall  be  lawful  to  add  a  count  for  feloniously  receiving  the  same  property  knowing 
it  to  have  been  stolen;  and  in  any  indictment  for  feloniously  receiving  property  knowing  it  to 
have  been  stolen,  it  shall  be  lawful  to  add  a  count  for  feloniously  stealing  the  same  property} 
and,  where  any  such  indictment  shall  have  been  preferred  and  found  against  any  person,  the 
prosecutor  shall  not  be  put  to  his  election,  but  it  shall  be  lawful  for  the  jury  who  shall  try 
the  same  to  find  a  verdict  of  guilty,  either  of  stealing  the  property  or  of  receiving  it  knowing 
it  to  have  been  stolen."] 
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c.  100. 

1.  FthnicA 


No.  VI. 

Larceny  agaiusi  too  or  more, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath    present,  that    A.  B.    and   C.  I>.,  on 

the  daj  of  ,  in  the  year  of  our  Lord  1862,  feloniously   did 

steal,  take  and  carry  away  one  gtm,  one  shot-belt  and  one  powder^fiask^ 
of  the  goods  and  chattels  of  E.  F. 

[In  order  to  convict  two  persons  on  a  joint  indictment  for  larceny,  it  is  neoessaxy  to  prove  a 
joint  act  of  felonj.  For  example,  if  the  evidence  sbowed  that  C.  D.  stole  the  powder-flask,  and 
the  taking  of  that  was  distinct  from  the  taking  of  the  other  articles,  with  rea^pect  to  which  he 
was  not  a  principal,  the  prosecutor  most  elect  to  proceed  against  one  of  the  two  prisoneny  and 
the  other  must  he  aoqaittod.] 


No.  vn. 

Against  two  Receivers. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath   present,  that  A.  B.   and   C.  D.,    on 

the  day  of  ,  in  the  year  of  our  Lord  1852,  feloniously  did 

receive  one  gold  wcUchy  one  gold  ring,  and  one  silk  purse,  of  the  moneys^ 
goods  and  chattels  of  £.  F.  before  then  feloniously  stolen,  taken  and 
carried  away,  they  the  said  A.  B.  and  C.  D.,  at  the  time  when  they  so 
received  the  said  moneys,  goods  and  chattels  as  aforesaid,  well  knowing 
the  same  to  have  been  feloniously  stolen,  taken  and  carried  away,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[The  statute  14  &  15  Vict.  c.  100,  s.  14  enacts  that,  "  if  upon  the  trial  of  two  or  more 
persons  indicted  for  jointly  receiving  any  property,  it  shall  be  proved  that  one  or  more  of  auch 
persons  separately  received  any  part  of  snch  property  it  shall  be  lawful  for  the  jory  to  convict 
upon  such  indictment  such  of  the  said  persons  as  shall  be  proved  to  have  received  any  part  of 
such  property."] 


No.  vm. 

Against  several,  for  stealing,  with  a  count  for  receiving, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B,,  C.  D.,  and  E.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord  1852,  feloniously  did 

steal,  take  and  carry  away  six  tame  hen  fowls,  six  tame  cock  fowls,  twenty 
tame  pigeons,  and  four  tame  rabbits,  of  the  goods  and  chattels  of  G.  H. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  A.  B.,  C.  D.,  and  E.  F.  afterwards,  on  the  day  and  year 
aforesaid,  feloniously  did  receive  the  said  goods  and  chattels  so  as  afore- 
said feloniously  stolen,  taken  and  carried  away,  they  the  said  A.  B.,  C.  D., 
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and  E.  R,  at  the  time  they  so  received  the  said  goods  and  chattels,  well     Precedents, 

knowing  the  same  to  have  been  feloniously  stolen,  taken  and  carried         

away,  against  the  form  oi  the  statute  in  sach  case  made  and  jurovided.        H  &  15  Vict. 

[The  statute  11  &  12  Viet  c.  46,  s.  3,  eoacts,  that  if  anj  iodictment  for  felonioiislj  stealing  1.  Felomes. 
property,  containing  a  count  for  felonionsly  recdving  the  same  property,  knowing  it  to  have 
been  stolen,;  shall  have  been  preferred  and  found  against  two  or  more  persons,  **  it  shall  be 
lawful  for  the  jury  who  shall  try  the  same,  to  find  all  or  any  of  the  said  persons  guilty  either 
of  stealing  the  property  or  of  receiving  it  knowing  it  to  have  been  stolen,  or  to  find  one  ormore  of 
the  said  persons  guilty  of  stealing  the  property,  and  the  other  or  others  of  them  guilty  of  receiving 
it  knowing  it  to  have' been  stolen.**  Under  this  section,  coupled  with  the  14  &  15  Vict  c  100, 
s.  14  (inserted  in  the  note  to  the  previous  form),  the  jury  may  convict  A.  B.  of  stealing,  and 
C.  D.  and  £.  F.  of  receiving,  although  the  acts  of  receiving  were  separate  and  distinct,  either 
in  respect  to  the  article  received,  or  the  time  of  receiving.  But  the  jury  cannot  convict  both 
A.  B.  and  C.  D.  of  tUoHng,  if  there  was  no  joint  act  of  stealing.] 


No.  IX. 

Indictments  against  Principal  and  Accessory  after  (he /act. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  y  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  stiver  tankard^  of  the  goods  and  chattels  of  £.  F.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
C.  D.,  well  knowing  the  sud  A.  B.  to  have  done  and  committed  the  said 
felony  as  aforesaid,  afterwards  did  feloniously  receive,  harbour  and 
maintain  him  the  said  A.  B. 

[The  above  form  seems  applicable,  whether  A.B.,  the  principal,  is  or  is  not  amenable  to 
justice,  or  has  been  already  tried,  or  is  tried  with  the  accessory.  The  statute  1 1  &  12  Vict, 
c.  46,  s.  2,  enacts  that,  **  if  any  person  shal]  become  an  accessory  after  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  statute  or  statutes  made  or  to 
be  made,  he  may  be  indicted  and  convicted  either  as  an  aoceesoiy  after  the  &ct  to  the  principal 
felony,  together  with  the  principal  felon,  or  after  the  conviction  of  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall  not 
have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may  thereupon 
be  punished  in  like  manner  as  any  accessory  after  the  fact  to  the  same  felony,  if  convicted  may 
be  punished.**  And  the  14  &  15  Vict.  c.  100,  s.  15,  enacts  that  any  number  of  accessories  may 
be  charged  with  substantive  felonies  in  the  same  indictment,  notwithstanding  the  principal  felon 
shall  not  be  included  in  the  same  indictment,  or  shall  not  be  in  custody  or  amenable  to 
justice.] 


No.  X. 

Against  Accessory  after  ihefact^  where  the  Principal  is  unknown, 

STAFFORDSHIRE,  \  Thk  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  some  person  or  persons  to 

the  jurors  aforesaid  unknown,  on  the  day  of  ,  in  the  year  of  our 

Lord  1852,  feloniously  did  steal,  take  and  carry  away  one  silver  tea-polj 
one  silver  coffee-pot^  one  silver  cream  ewer^  one  silver  platter^  and  twenty- 
four  silver  spoons,  of  the  goods  and  chattels  of  £.  F      And  the  jurors 
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aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C.  D.,  well 
knowing  the  said  person,  to  the  jurors  aforesaid  unknown,  to  have  done 
and  committed  the  said  felony  as  aforesaid,  afterwards  did  feloniously 
receive,  harbour  and  maintain  the  said  person,  to  the  jurors  aforesaid 
unknown* 

[With  regard  to  accessories  he/ore  the/act^  the  statute  11  &  12  Vict,  c  46,  pnmdes  that 
"  if  any  person  shall  become  an  accessory  before  the  fact  to  any  felony,  whether  the  same  be  a 
felony  at  common  law  or  by  virtae  of  any  statute  or  statotes  made  or  to  be  made,  such  persoo 
may  be  indicted,  tried,  conyicted  and  punished  in  all  respects  as  if  he  were  a  principal  felon." 
It  hf  therefore,  unnecessary  to  use  any  special  form  of  indictment:  (see  ante,  note  to  fonn 
No.  I.)] 


No.  XI. 

Larceny^  after  a  previouB  conviction  for  Felony  at  (he  Quarter  Sessions. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oadi  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  one  engine-brass,  and  twenty  pounds  weight  of  brass, 
of  the  goods  and  chattels  of  C.  D.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  before  the  committing  of 
the  said  felony,  to  wit,  on  the  day  of  ,  in  the  year  of  our 

Lord  13  ,  at  the  Greneral  Quarter  Sessions  of  the  Peace  holden 
at  ,  in  and  for  the  county  of  ,  the  said  A.  B.  was  then 

and  there  convicted  of  felony,  and  which  said  conviction  is  still  in  full 
Ibree. 


No.  xn. 

Larceny,  after  a  previous  conviction  for  Felony  at  the  Assizes. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  twenty  pounds  weight  of  scrap  iron,  of  the  goods  and 
chattels  of  C,  D.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  the  committing  of  the  said  felony,  to 
wit,  on  the  day  of  ,  in  the  year  of  our  Lord  18      ,  at  the 

Assizes  and  General  Gaol  Delivery,  holden  at  ,  in  and  for  the 

county  of  ,  the  said  A.  B.  was  then  and  there  convicted  of 

felony,  and  which  said  conviction  is  still  in  full  force. 

[The  7  &  8  Geo.  4,  c  28,  s.  11,  which  prorides  for  the  punishment  of  offenders  who  commit 
felonies  afker  a  prerioua  eooviction  for  felony,  enacts  that  in  any  such  indictment  **  it  shall  be 
sufficient  to  state  that  the  offender  was  at  a  certain  time  and  place  convicted  of  felony,  without 
otherwise  describing  the  previous  felony."  As  to  the  time  and  mode  of  proving  the  previous 
conviction  see  the  same  section,  and  the  14  &  15  Vict  c.  19,  a.  9.] 
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No.  xm. 

Larceny  of  Money. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  a  large  sum  of  money,  to  wit,  the  sum  of  twenty 
pounds,  seventeen  shUUngs,  and  eightpence,  of  the  moneys  of  C.  D. 

["  In  eveiy  indietrnfliit  in  which  it  shall  be  neoessarj  to  make  any  averment  as  to  any  money 
or  any  note  of  the  Bank  of  England  or  any  other  bank,  it  shall  be  sofBcient  to  describe  snch 
money  or  bank  note  simply  as  money,  without  specifying  any  particular  coin  or  bank  note;  and 
such  allegation,  so  far  as  regards  the  description  of  the  property,  shall  be  sustained  by  pfxwf 
of  any  amount  of  coin  or  of  any  bank  note,  although  the  particular  species  of  coin  of  which 
such  amount  was  composed,  or  the  particuhur  nature  of  the  bank  note,  shall  not  be  proved." 
14  &  15  Vict  c  100,  s.  18.] 


U&  15  Vict, 
c.  100. 

1.  Felomu, 


No.  XIV. 

Larceny  of  a  Promissory  Note. 


STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  o7ie  promissory  note  for  the  payment  of  sixty  pounds. 
the  property  of  C.  D.,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 


No.  XV. 

Larceny  of  a  Bill  of  Exchange. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  a  certain  bill  of  exchangCy  the  property  of  C.  D.,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

['*  In  any  indietment  for  forging,  uttering,  BtedBng,  embezzling,  destroying  or  concealing,  or 
for  obtaining  by  ffilse  pretences  any  instrument,  it  shall  be  sufficient  to  describe  such  instru- 
ment by  any  name  or  designation  by  which  the  same  may  be  usually  known,  or  by  the  purport 
thereof,  without  setting  out  aoy  copy  orybc  nmile  thereoi^  or  otherwise  describing  the  same  or 
the  value  thereof:**  (H  &  15  VicL  c.  100,  s.  5.)] 
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aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C.  D.,  well 
knowing  the  said  person,  to  the  jurors  aforesaid  unknown,  to  have  done 
and  committed  the  said  felony  as  aforesaid,  afterwards  did  feloniouslj 
receive,  harbour  and  maintain  the  said  person,  to  the  jurors  aforesaid 
unknown. 

[With  regard  to  accessories  before  (he  fact,  the  statute  11  &  12  Vict.  c.  46,  prondes  t^uifc 
**  if  anj  person  shall  become  an  acceasoiy  before  the  fact  to  any  felonj,  whether  the  same  be  a 
felony  at  common  law  or  bj  virtue  of  any  statute  or  statutes  made  or  to  be  made,  such  pexsoo 
may  be  indicted,  tried,  convicted  and  punished  in  all  respects  as  if  he  were  a  prindpa]  felon.* 
It  is,  therefore,  unnecessary  to  use  any  spedal  form  of  indictment:  (see  anU^  note  to  farm 
No.  I.)] 


No.  XI. 

Larceny^  after  apreviatti  conviction  for  Felony  at  the  Quarter  Sessions. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oadi  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  one  engine-brass,  and  twenty  pounds  weight  of  brass, 
of  the  goods  and  chattels  of  C.  D.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  before  the  committing  of 
the  said  felony,  to  wit,  on  the  day  of  ,  in  the  year  of  our 

Lord  13  ,  at  the  Greneral  Quarter  Sessions  of  the  Peace  holden 
at  ,  in  and  for  the  county  of  ,  the  said  A.  B.  was  then 

and  there  convicted  of  felony,  and  which  said  conviction  is  still  in  fall 
force. 


No.  xn. 

Larceny,  after  a  previous  conviction  for  Felony  at  the  Assizes, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  twenty  pounds  weight  of  scrap  iron,  of  the  goods  and 
chattels  of  C.  D.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  the  committing  of  the  said  felony,  to 
wit,  on  the  day  of  ,  in  the  year  of  our  Lord  18      ,  at  the 

Assizes  and  General  Gaol  Delivery,  holden  at  ,  in  and  for  the 

county  of  ,  the  said  A.  B.  was  then  and  there  convicted  of 

felony,  and  which  said  conviction  is  still  in  full  force. 

[The  7  ft  8  Geo.  4,  c  28,  s.  11,  which  pnmdes  for  the  punishment  of  offenders  who  commit 
felonies  afker  a  previoua  ooB^iction  for  felony,  enacts  that  in  anj  such  indictment  **  it  shall  be 
sufficient  to  state  that  the  offender  waa  at  a  certain  time  and  place  convicted  of  felony,  without 
otherwise  describing  the  prevbus  felony."  As  to  the  time  and  mode  of  prormg  the  prerious 
conviction  see  the  same  section,  and  the  14  &  15  Vict  c.  19,  s.  9.] 


APPENDDL 


VU 


No.  xm. 

Larceny  of  Money. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1862,  feloniously  did  steal,  take 

and  carry  away  a  large  sum  of  money,  to  wit,  the  sum  of  twenty 
pounds,  seventeen  shUUngs,  and  eightpence,  of  the  moneys  of  C.  D. 

[^  In  eveiy  indictment  in  which  it  shall  be  neoessuy  to  make  any  ayerment  as  to  any  money 
or  any  note  of  the  Bank  of  England  or  any  other  bank,  it  shall  be  sufficient  to  describe  snch 
money  or  bank  note  simply  as  money,  without  specifying  any  particular  coin  or  bank  note;  and 
such  allegation,  so  far  as  regards  the  description  of  the  property,  shall  be  sustained  by  proof 
of  any  amount  of  coin  or  of  any  bank  note,  although  the  particular  species  of  coin  of  which 
such  amount  was  composed,  or  the  particulax  nature  of  the  bonk  note,  shall  not  be  proved." 
14&15  Vict.c.  100,8.18.] 


Precedents. 

14  &  15  Vict, 
c.  100. 

1.  Fehnies. 


No.  XIV. 

Larceny  of  a  Promissory  Note. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  one  promissory  note  for  the  payment  of  sixty  pounds. 
the  property  of  C.  D.,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 


No.  XV. 

Larceny  of  a  BiU  of  Exchange. 

STAFFORDSHIRE,  1  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  6.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take 

and  carry  away  a  certain  bill  of  exchange,  the  property  of  C.  D.,  against 
the  form  of  the  statute  in  snch  case  made  and  provided. 

[**  In  any  indictment  for  forging,  uttering,  HeaUny,  embezzling,  destroying  or  concealing,  or 
for  obtaining  by  &lse  pretences  any  instrument,  it  ehaXl  be  sufficient  to  describe  such  instru- 
ment by  any  name  or  designation  by  which  the  same  may  be  usually  known,  or  by  the  purport 
thereof,  without  setting  out  any  copy  orybc  nmile  thereoi^  or  otherwise  describing  the  same  or 
the  value  thereof:**  (14  &  15  Vict.  c.  100,  s.  5.)] 
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Precedents. 


1.  Fehmes. 


I4&i5rict  No.  XVL 

a  100. 

Larceny  of  Cattle. 

STAFFORDSHIRE,  I  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,   take 

and  carry  away  one  horsey  of  the  goods  and  chattels  of  C.  D.,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[A  Tarianoe  between  the  description  of  the  animal  in  the  indictment  and  the  proof  in  regard 
to  gender  might  be  amended  under  the  statate  14  &  15  Vict.  c.  100,  &  I ;  as  for  example  if 
the  horae  were  a  mare;  bat  the  power  of  amendment  woold  not  extend  to  a  Tarianoe  in  the 
apedee  of  the  animal,  becanse  that  woald  not  be  a  variance  immaterial  to  the  merits  of  the 
case,  and  indeed  would  show  the  ohai^e  to  be  so  totally  distinct  as  not  to  be  the  same  ease  for 
which  the  prisoner  is  indicted.] 


No.  xvn. 

KilUng  CatOe,  with  intent  to  Steal 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  and  wilfully  did 

kill  one  sheep^  of  the  goods  and  chattels  of  C.  D.,  with  intent  then 
feloniously  to  steal,  take  and  carry  away  the  carcase  of  the  said  sheep, 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[7  &  8  Geo.  4,  c.  29,  s.  25.] 


No.  xvin. 

Larceny  of  Metal  fixed  to  a  Budding. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  (me  hundred 
pounds  weight  of  leady  the  property  of  G.  D.,  then  and  there  being  fixed  to 
the  dwelling-house  of  the  said  C.  D.  there  situate,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[See  the  statate  1  h%  Geo.  4,  c  29,  s.  44,  upon  which  this  and  the  fire  following  forms 
are  framed.  The  allegation  of  Tenne  cannot  it  seems  he  dispensed  with,  as  the  23rd  section  of 
the  14  &  15  Vict  c.  100,  which  enacts  that  it  shall  not  he  necessary  to  state  any  venae  in  the 
body  of  any  indictment,  contains  a  proviso  **  that  in  cases  where  local  description  is  or  hereafter 
shall  be  reqnired,  sach  local  description  shall  be  given  in  the  body  of  the  indictment.'*  If, 
however,  the  indictment  contained  no  allegation  of  venae,  the  25th  section  apparently  applies, 
enacting  that "  every  objection  to  any  indictment  for  any  formal  drfect  apparent  on  the  face 
thei-eof  shall  be  taken  by  demoirer  or  motion  to  qnash  snch  indictment,  before  the  jary  sliall 
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be  sworoi  and  not  afterwards;  and  eveiy  court  before  which  anj  soch  objection  ahall  be  taken  Preeedenis. 

for  anj  formal  defect  may,  if  it  be  thought  neoeeeaiy,  oanae  the  indictment  to  be  forthwith  

amended  in  snch  particular  by  some  officer  of  the  court  or  other  person,  and  thereupon  the  txial  14  &  1 5  Vict, 
shall  proceed  as  if  no  snch  defect  had  appeared.]  c.  100. 

1.  Fehtdet. 


No.  XIX. 

JLarcef^  of  a  Fixture. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  copper 
furnacey  the  property  of  C.  D.,  then  and  there  being  fixed  in  the  dwell- 
ing-house of  the  said  C.  D.  there  situate,  against  the  form  of  the  statute 
in  snch  case  made  and  provided. 


No.  XX. 

Larceny  cf  Olau  behnging  to  a  BuUdrng. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  hundred 
panes  of  glase^  the  property  of  CD.,  then  and  there  belonging  to  a 
certain  greenhouse^  the  property  of  the  said  0.  D.  there  situate,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  XXL 
Larceny  qf  Mekd  fixed  in  Load  hevsg  private  property. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  or  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  twenty  iron 
hurdles  and  one  hundred  yards  of  iron  wire,  the  property  of  C.  D.,  then 
and  there  fixed  in  certain  land,  being  private  property,  to  wit,  in  a  field, 
the  property  of  the  said  C.  D.  there  situate,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 


VOL.  VI. 


X  APPENDIX. 

Precedents. 

14  &  15  Vict  No-  xxn. 

[ *  Larceny  of  Metal  Jixed  in  a  Place  dedicated  to  Public  Use, 

1.  Febniei.     QTAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
O  to  wit  J     oath  present^  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  twetUy  iron 
raUs,  ten  iron  posts,  and  Jive  hundred  pounds  weight  of  iron,  then  and 
there  being  fixed  in  a  certain  street  there,   called  street,  there 

situate,  the  same  being  then  a  place  dedicated  to  the  public  use,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  xxni. 

Cutting  with  intent  to  steal  Lead  fixed  to  a  Building. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in 

the  county  of  Stafford,  feloniously  did  rip,  cut  and  break  one  hundred 
pounds  weight  of  lead,  the  property  of  C.  £>.,  then  and  there  being  fixed 
to  the  dwelling-house  of  the  said  C.  D.  there  situate,  with  intent  then 
and  there  feloniously  to  steal,  take,  and  carry  away  the  said  lead,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[This  fonn  can  be  readily  adapted  to  the  other  cases  of  cattio^  with  intent  to  8t«al  propertj, 
comprised  in  the  statute  7  &  8  Geo.  4,  e.  29,  s.  44,  and  for  the  larcenj  of  which  the  preosdiog 
forms  are  applicable.] 


No.  XXIV. 

Stealing  Ore  from  a  Mine. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1862,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  ^fiffy  pounds 
weight  of  iron  ore,  the  property  of  C.  D.,  from  an  iron  mine  of  the  said 
C.  D.  then  and  there  situate,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 
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Preoedentt 

N(X  XXV.  14  &  15  Vict* 

a  100. 
Severing  Ore  from  a  Mine,  with  intent  to  steal.  

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their    ^'  ^«^«^*. 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  ,  feloniously  did  sever  one  hundred  pounds  weight  of 

iron  ore,  the  property  of  C.  D.,  from  an  iron  mine  of  the  said  C.  D. 
then  and  there  situate,  with  intent  then  and  there  feloniously  to  steal, 
take  and  carry  away  the  same. 

[See  the  statate  7  &  8  Geo.  4,  c.  20,  s.  37.] 


No.  XXVL 

SteaKug  Fabrics  in  the  process  of  numufaciure, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford  feloniously  did  steal,  take  and  carry  s.wa,j^ffy  yards 
of  flannel^  of  the  goods  and  chattels  of  G.  D.,  then  and  there  placed  in 
a  certain  field  of  the  said  C.  D.  there  situate,  and  whilst  the  same  were 
placed  in  the  said  field  during  a  certain  stage,  process,  and  progress  of 
manufacture,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statute  7  &  8  Geo.  4,  c.  29,  s.  16.] 


No.  XXVIL 

Stealing  Trees  in  an  Orchard,  SfC. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Loixl  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  steal,  take  and  carry  away  one  pear 
tree,  of  a  value  exceeding  one  pound,  to  wit,  of  the  value  of  two  pounds, 
the  property  of  C.  D.,  tben  and  there  growing  in  a  certain  orchard  of 
the  said  C.  D.  there  situate,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 


#2 


XU  AFPENDI2. 

Preoedmlt. 

H&^Vict  NaXXVin. 

Stealing  a  Tree  above  the  vahte  of  Five  Pounds. 

u  F$l4mm,     STAFFORDSHIRE, )  The  jarors  for  our  Lady  the  Queen  upon  their 
O  to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  or  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Sta£ford,  feloniously  did  steal,  take  and  carry  away  one  oak 
iree,  of  a  value  exceeding  five  pounds,  the  property  of  C.  D.  then  and 
there  growing,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 


No.  XXIX. 

Damaging  Trees,  with  intent  to  steal. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  or  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  cat,  break,  root  up  and  destroy  one 
apple  tree,  the  jyroperty  of  G.  D.,  then  and  there  growing  in  a  certain 
orchard  of  the  said  G.  D.  there  situate,  with  intent  then  and  there 
feloniously  to  steal,  take  and  carry  away  the  same,  thereby  then  and 
there  doing  injury  to  the  said  G.  D.,  to  an  amount  exceeding  the  sum 
of  one  pound,  to  wit,  to  the  amount  of  two  pounds,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[With  respect  to  this  and  the  two  preceding  forms,  see  the  statute  7  &  8  Geo.  4,  e.  29, 
s.  38.  Local  description  is  necessary  to  he  stated  in  at  least  two  of  these  cases,  and  the  vahie 
or  damage  in  all,  as  they  are  of  the  essence  of  the  offence:  (Lord  Campbeirs  Acts  hy  Greares, 
p.  81.)] 


No.  XXX. 

stealing  Letters, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1862,  being  then  a  person  employed 

by  and  under  the  Post-office  of  the  United  Kingdom,  did  feloniously  steal, 
take  and  carry  away  one  post  letter,  tHe  property  of  the  Post-master 
General,  against  the  form  of  the  statute  in  such  case  made  and  provided. 

[The  great  majority  of  prosecnted  ofiRences  against  the  Posi-oflBce  inrolte  a  chafge  of  stealing 
money,  rendering  the  offender  liable  to  transportation  for  life,  and  over  whom,  consequently,  a 
Court  of  Quarter  Sessions  has  no  jurisdiction.  The  above  offence  b  in  itself  punishable  fay 
transportation  for  seTen  years,  or  imprisonment  not  exceeding  three  years:  (see  statute 
7  Will.  4  &  1  Vict.  c.  86,  s.  26.)] 
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No.  XXXI.  c.  100. 

Larceny  of  Money  by  a  Clerk  or  Servant  j^  Felomes, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oftth  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  being  then  derk  to  G.  D.,  and 

while  he  was  such  servant  feloniouslj  did  st^  take  and  carry  away 
certain  money,  to  wit,  the  sum  oi  Jive  pounds  belonging  to  the  said  CD. 
his  master,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

[See  the  statute  7  &  8  G«k  4,  c  29,  b.  46.] 


No.  xxxn. 

Larceny  by  a  Clerk  or  Servant^  where  three  distinct  acts  of  stealing  are  charged, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present^  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  being  then  servant  to  C.  D.,  and 

while  he  was  such  servant,  feloniously  did  steal,  take  and  carry  away 
certain  money,  to  wit,  the  sum  of  ten  shillings,  belonging  to  the  said 
C.  D.  his  master,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  afterwards,  and  within  the  space 
of  six  calendar  months  from  the  act  of  stealing  alleged  in  the  Brst  count, 
being  then  servant  to  the  said  C.  D.,  and  while  he  was  such  servant 
feloniously  did  steal,  take  and  carry  away  two  silver  tablespoons,  belong- 
ing to  the  said  C.  D.  his  master,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

Third  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards,  and  within  the  space  of 
six  calendar  months  from  the  act  of  stealing  alleged  in  the  first  count, 
being  then  servant  to  the  said  C.  D.,  and  while  he  was  such  servant, 
feloniously  did  steal,  take  and  carry  away  twelve  bottUs  of  port  wine, 
twelve  bottles  of  sherry  wine,  twenty^four  quarts  of  wine,  and  twelve 
glass  wine  botUes,  belonging  to  the  said  C.  D.  his  master,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  section  16  of  the  14  &  15  Vict  c.  100,  anie^  note  to  form  No.  III.  If  there  is  aB> 
don^t  as  to  whether  the  defiBDdant  was  the  servant  of  Uie  proeecator,  a  count  for  simple  larceny 
may  be  added  ] 
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14  &  15  Vict.  No.  XXXIIL 

'  Embezzlement  by  a  Clerk, 

1.  F$hmU9.     QTAFFORDSHIRE,  \  The  jurors  for  our  Ladj  the  Queen  upon  their 
O  to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  y  in  the  jear  of  our  Lord  1862,  being  then  clerk  to  C.  D.,  did, 

by  virtue  of  his  said  employment,  while  he  was  so  employed  as  aforesaid, 
receive  and  take  into  his  possession  certain  money,  to  wit,  the  sum  of 
twenty  pounds^  for  the  said  C.  D.,  his  master,  and  then  fraudulently  and 
feloniously  did  embezzle  the  same.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  A.  B.  then  in  manner  and  form 
aforesaid,  feloniously  did  steal,  take,  and  carry  away  the  said  money,  the 
property  of  the  said  C.  D.  his  master,  from  the  said  C.  D.  his  master, 
against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  XXXIV. 

Embezzlement  by  a  Servant^  alleging  three  dUtinct  Acts, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  being  then  servant  to  C.  D., 

did,  by  virtue  of  his  said  employment,  and  while  he  was  so  employed  as 
aforesaid,  receive  and  take  into  his  possession  certain  money,  to  wit,  the 
sum  of  ten  shillings,  for  the  said  C.  D.,  his  master,  and  then  fraudulently 
and  feloniously  did  embezzle  the  same.  And  so  the  jurors  aforesaid 
upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.  then  in  manner 
and  form  aforesaid,  feloniously  did  steal,  take  and  carry  away  the  said 
money,  the  property  of  the  said  C.  D.  his  master,  from  the  said  C.  D. 
his  master,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  day 

of  ,  in  the  year  aforesaid,  being  then  servant  to  the  said  C.  D., 

did,  by  virtue  of  his  said  last-mentioned  employment,  and  while  he  was 
so  employed  as  last  aforesaid,  receive  and  take  into  his  possession  certain 
other  money,  to  wit,  the  sum  oi  Jive  pounds,  for  the  said  C.  D.  his 
master,  and  that  the  said  A.  B.  afterwards,  and  within  six  calendar 
months  from  the  time  of  the  committing  of  the  said  offence  in  the  said 
first  count  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
fraudulently  and  feloniously  did  embezzle  the  same.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.,  in 
manner  and  form  last  aforesaid,  feloniously  did  steal,  take  and  carry 
away  the  said  last-mentioned  money,  the  property  of  the  said  C.  D.  his 
master,  from  the  said  C.  D.  his  master,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  day 

of  ,  in  the  year  aforesaid,  being  servant  to  the  said  C.  D.,  did,  by 
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virtue  of  his  said  last-mentioned  emplo3rment,  and  while  he  was  so  em- 
ployed as  last  aforesaid,  receive  and  take  into  his  possession  certain  other 
monejy  to  wit,  the  sum  of  two  pounds  thirteen  shillings  and  sixpence 
for  the  said  C.  D.  his  master,  and  that  the  said  A.  B.  afterwards,  and 
within  six  calendar  months  from  the  time  of  the  committing  of  the  said 
offence  in  the  said  first  count  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  fraudulently  and  feloniously  did  embezzle  the  same.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
A.  B.,  in  manner  and  form  last  aforesaid,  feloniously  did  steal,  take 
and  carry  away  the  said  last-mentioned  money,  the  property  of  the  said 
C.  D.  his  master,  from  the  said  C.  D.  his  master,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[IndicimentB  for  embezzlemeDt  are  founded  on  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  47,  which 
enacts,  that  "  if  anj  clerk  or  servant,  or  any  person  employed  for  the  purpose  or  in  the  capacitj 
of  a  clerk  or  senrant,  shall,  by  virtue  of  snch  employment,  receive  or  take  into  his  possession 
any  chattel,  money,  or  valuable  security  for  or  in  the  name  or  on  the  account  of  his  master, 
and  shall  fraudulently  embezzle  the  same  or  any  part  thereof,  every  such  offender  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master,  although  such  chattel,  money,  or 
teourity  was  not  received  into  the  possession  of  such  master  otherwise  than  by  the  actual  pos- 
session of  his  derk,  servant,  or  other  person  so  employed." 

The  48th  section  of  the  same  statute  empowers  three  distinct  acts  of  embezzlement  against 
the  same  master,  committed  within  the  space  of  six  calendar  months  from  the  first  to  the  last, 
to  be  charged  in  the  same  indictment,  and  also  enacts  that  "  in  every  such  indictment^  except 
where  the  offence  shall  relate  to  any  chattel,  it  shall  be  sufficient  to  allege  the  embezzlement  to 
be  of  money,  without  specifying  any  particular  coin  or  valuable  security;  and  such  allegation, 
so  far  as  regards  the  description  of  the  property,  shall  be  sustained,  if  the  offender  shall  be 
proved  to  have  embezzled  any  amount,  although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall  not  be  proved;  or  if  he  shall  be  proved  to 
have  embezzled  any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value  thereof, 
although  snch  piece  of  coin  or  valuable  security  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same,  and  snch 
part  shall  have  been  returned  accordingly."  It  will  be  seen,  therefore,  that  no  very  material 
alteration  with  reference  to  framing  indictments  for  embezzlement  is  introduced  by  the  IStli 
section  of  the  recent  stotute:  (14  &  15  Vict.  c.  100;  see  note  to  form,  No.  XIII.)  The  latter 
part  of  that  section  does,  however,  extend  in  one  particular  point  the  48  th  section  of  the 
7  &  8  €reo.  4,  c.  29,  for  it  enacts,  that  the  general  description  of  money  shall  be  sustained  by 
proof  that  the  offender  embezzled  "  any  piece  of  coin  or  any  bank  note,  or  any  portion  of  the 
value  thereof,  although  such  piece  of  coin  or  bank  note  may  have  been  delivered  to  him  in 
order  that  some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same, 
or  to  amf  other  permm^  and  snch  part  shall  have  been  returned  accordingly."  The  words,  "  or 
to  any  other  person,"  were  introduced  to  meet  the  case  where  a  person  embezzled  a  note  or 
coin  after  having  returned  part  of  its  value  to  a  difiKsrent  person  frtim  the  person  from  whom  he 
received  it,  the  7  &  8  Geo.  4,  o.  29,  s.  48,  only  applying  to  the  case  where  part  of  the  value 
was  returned  "  to  the  party  delivering  "  the  note  or  coin  to  the  prisoner:  (see  Lord  Campbell's 
Acts,  by  Greaves,  p.  21.) 

The  statute  14  &  15  Vict  c.  100,  does,  however,  contain  a  chiuse  which  appears  to  render 
it  unnecessary,  in  any  case  of  embezzlement,  to  adopt  the  ordinary  forms  of  in£ctroent,  which 
it  must  be  admitted,  seems  unnecessarily  prolix  and  cumbersome.  The  13th  section  of  that 
statute  enacts  that,  if  upon  the  trial  of  any  person  indicted  for  embezzlement,  as  a  clerk,  servant, 
or  person  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or  servant,  it  shall  be  proved 
that  he  took  the  property  |n  question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  Uiereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return 
as  their  verdict  that  snch  person  is  not  guilty  of  embezzlement,  but  is  guilty  of  simple  larceny, 
or  of  larceny,  as  a  clerk,  servant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  a 
clerk  or  servant  as  the  case  may  be,  and  thereupon  such  person  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  such  larceny;  and  if,  upon 
the  trial  of  any  person  indicted  for  larceny,  it  shall  be  proved  that  he  took  the  property  in  ques- 
tion in  any  such  manner  as  to  amount  in  law  to  embezzlement,  he  shall  not,  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  such 
person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  and  thereupon  such  person  shall 
be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
such  embezzlement;  and  no  person  so  tried  for  embezzlement  or  larceny  as  aforesaid,  shall  be 
liable  to  be  afterwai-ds  prosecuted  for  hrceny  or  embezzlement  upon  the  same  &cts." 
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14  &  15  Vict 
0-  100. 


No.  xxxin. 

Embezzlement  by  a  Clerk. 


STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1862,  being  then  clerk  to  C.  D.,  did, 

by  virtue  of  his  said  employment,  while  he  was  so  employed  as  aforesaid, 
receive  and  take  into  his  possession  certain  money,  to  wit,  the  sum  of 
twenty  pounds,  for  the  said  C.  D.,  his  master,  and  then  fraudulently  and 
feloniously  did  embezzle  the  same.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said  A.  B.  then  in  manner  and  form 
aforesaid,  feloniously  did  steal,  take,  and  carry  away  the  said  money,  the 
property  of  the  said  C.  D.  his  master,  from  the  said  C.  D.  his  master, 
against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  XXXIV. 

Embezzlement  by  a  Servant^  alleging  three  dUtinci  Acts, 

STAFFORDSHIRE,  1  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  being  then  servant  to  C.  D., 

did,  by  virtue  of  his  said  employment,  and  while  he  was  so  employed  as 
aforesaid,  receive  and  take  into  his  possession  certain  money,  to  wit,  the 
sum  of  ten  shillingSy  for  the  said  C.  D.,  his  master,  and  then  fraudulently 
and  feloniously  did  embezzle  the  same.  And  so  the  jurors  aforesaic^ 
upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.  then  in  manner 
and  form  aforesaid,  feloniously  did  steal,  take  and  carry  away  the  said 
money,  the  property  of  the  said  C.  D.  his  master,  from  the  said  C.  D. 
his  master,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  day 

of  ,  in  the  year  aforesaid,  being  then  servant  to  the  said  C.  D., 

did,  by  virtue  of  his  said  last-mentioned  employment,  and  while  he  was 
so  employed  as  last  aforesaid,  receive  and  take  into  his  possession  certain 
other  money,  to  wit,  the  sum  o^  Jive  pounds,  for  the  said  C.  D.  his 
master,  and  that  the  said  A.  B.  afterwards,  and  within  six  calendar 
months  from  the  time  of  the  committing  of  the  said  offence  in  the  said 
first  count  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
fraudulently  and  feloniously  did  embezzle  the  same.  And  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  A.  B.,  in 
manner  and  form  last  aforesaid,  feloniously  did  steal,  take  and  carry 
away  the  said  last-mentioned  money,  the  property  of  the  said  0.  D.  his 
master,  from  the  said  C.  D.  his  master,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  day 

of  ,  in  the  year  aforesaid,  being  servant  to  the  said  C.  D.,  did,  by 
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virtue  of  his  said  last-mentioned  employment,  and  while  he  was  so  em- 
ployed as  last  aforesaid,  receive  and  take  into  his  possession  certain  other 
money,  to  wit,  the  sum  of  two  pounds  thirteen  shillings  and  sixpence 
for  the  said  C.  D.  his  master,  and  that  the  said  A.  B.  afterwards,  and 
within  six  calendar  months  from  the  time  of  the  comimitting  of  the  said 
offence  in  the  said  first  count  mentioned,  to  wit,  on  the  day  and  year 
last  aforesaid,  fraudulently  and  feloniously  did  embezzle  the  same.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
A.  B.,  in  manner  and  form  last  aforesaid,  feloniously  did  steal,  take 
and  carry  away  the  said  last-mentioned  money,  the  property  of  the  said 
C.  D.  his  master,  from  the  said  C.  D.  his  master,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[Indictments  for  embezzlement  are  foonded  on  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  47,  which 
enacts,  that  "  if  any  clerk  or  servant,  or  any  person  employed  for  the  purpose  or  in  the  capacity 
of  a  derk  or  servant,  shall,  by  virtue  of  sndi  employment,  receive  or  take  into  his  possession 
any  chattel,  money,  or  valuable  security  for  or  in  the  name  or  on  the  account  of  his  master, 
and  shall  fraudulently  embezzle  the  same  or  any  part  thereof,  every  such  offender  shall  be 
deemed  to  have  fekmionsly  stolen  the  same  from  his  roaster,  although  such  chattel,  money,  or 
security  was  not  received  into  the  possession  of  such  master  otherwise  than  by  the  actual  pos- 
session of  his  derk,  servant,  or  other  person  so  employed." 

The  48th  section  of  the  same  statute  empowers  three  distinct  acts  of  embezzlement  against 
the  same  master,  committed  within  the  space  of  six  calendar  months  from  the  first  to  the  last, 
to  be  charged  in  the  same  indictment,  and  also  enacts  that  "in  every  such  indictment,  except 
where  the  offence  shall  relate  to  any  chattel,  it  shall  be  suffident  to  allege  the  embezzlement  to 
be  of  money,  without  specifying  any  particular  coin  or  valuable  security;  and  such  allegation, 
so  far  as  regards  the  description  of  the  property,  shall  be  sustained,  if  the  offender  shall  be 
proved  to  have  embezzled  any  amount,  although  the  particular  spedes  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall  not  be  proved;  or  if  he  shall  be  proved  to 
have  embezzled  any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value  thereof, 
although  such  piece  of  coin  or  valuable  security  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same,  and  such 
part  shall  have  been  returned  accordingly."  It  will  be  seen,  therefore,  that  no  very  material 
alteration  with  reference  to  framing  indictments  for  embezzlement  is  introduced  by  the  18th 
section  of  the  recent  stotute:  (14  &  15  Vict  c.  100;  see  note  to  form.  No.  XIII.)  The  latter 
part  of  that  section  does,  however,  extend  in  one  particular  pdnt  the  48  th  section  of  the 
7  &  8  €reo.  4,  o.  29,  for  it  enacts,  that  the  general  description  of  money  shall  be  sustained  by 
proof  that  the  offender  embezzled  **  any  piece  of  coin  or  any  bank  note,  or  any  portion  of  the 
value  tbersof,  although  such  piece  of  coin  or  bank  note  may  have  been  delivered  to  him  in 
order  that  some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same, 
or  to  amf  other  permm^  and  such  part  shall  have  been  returned  accordingly."  The  words,  **  or 
to  any  other  person,"  were  introduced  to  meet  the  case  where  a  person  embezzled  a  note  or 
odn  after  having  returned  part  of  its  value  to  a  different  person  from  the  person  from  whom  he 
received  it,  the  7  &  8  Geo.  4,  c  29,  a.  48,  only  applying  to  the  case  where  part  of  the  value 
was  returned  "  to  the  party  delivering  "  the  note  or  coin  to  the  prisoner:  (see  Lord  Campbell's 
Acts,  by  Grsaves,  p.  21.) 

The  statute  14  &  15  Vict  a  100,  does,  however,  contain  a  clause  which  appears  to  render 
it  unnecessary,  in  any  case  of  embezzlement,  to  adopt  the  ordinary  forms  of  indictment,  which 
it  must  be  admitted,  seems  unnecessarily  prolix  and  cumbersome.  The  13th  section  of  that 
statute  enacts  that,  if  upon  the  trial  of  any  person  indicted  for  embezzlement,  as  a  derk,  servant, 
or  person  employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or  servant,  it  shall  be  proved 
that  he  took  the  property  {n  question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  Uiereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return 
as  thdr  verdict  that  such  person  is  not  guilty  of  embezzlement,  but  is  guilty  of  simple  brceny, 
or  of  laroeny,  as  a  clerk,  servant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  a 
clerk  or  servant  as  the  ease  may  be,  and  thereupon  such  person  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  such  laroeny;  and  if,  upon 
the  trial  of  any  person  indicted  for  larceny,  it  shall  be  proved  that  he  took  the  property  in  ques- 
tion in  any  such  manner  as  to  amount  in  law  to  embezzlement,  he  shall  not,  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  such 
person  is  not  guilty  of  laroony,  but  is  guilty  of  embezzlement,  and  thereupon  such  person  shall 
be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been  convioted  upon  an  indictment  for 
such  embezzlement;  and  no  person  so  tried  for  embezzlement  or  larceny  as  aforesaid,  shall  be 
liable  to  be  afterwards  prosecuted  for  Itrceny  or  embezzlement  upon  the  same  facts.* 


Preoedmts. 

14  &  15  Vict. 
c  100. 

L  Fdomes. 
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PreeedenU,         ^^^  liAiJBi  ptrt  of  this  asctioii,  eoopled  wMi  the  16th  Mctaan,  which  empowtn  tlw  imertMi 

'     in  ODB^ndictment  of  thrae  distinct  chugw  of  Ureeoj  (see  ante,  note  to  form  No.  in.),  ia  anakfrf 

14  &  15  Viet,  ^  ^^®  ^^  ^  <^*^>  of  embezzlement  under  the  48th  section  of  the  7  &  8  Geo.  4,  c.  29,  saper- 
c.  100.        sedes  the  neoessitj  for  adopting  the  ordinary  fontain  charf;es  of  embezzlement.    It  oonld  not  be 

objected  that  the  nse  of  the  common  form  of  indictment  for  krcenj  is  eakrakted  to  nrislead  the 

1.  Fdomm,  '"^'^^^omi.  party  in  any  way;  for  the  distinetaos  between  the  two  affsDoes  is  ponly  teefaniesL 
Indeed  it  had  never  been  decided,  before  the  passing  of  the  14  &  1.5  Vict  &  100,  that  a  delsB- 
dant  could  not  be  convicted  of  embezzlement  on  an  indictment  for  umple  laraeny,  inaamnch  as 
the  47th  section  of  the  7  &  8  Geo.  4,  enacts,  as  already  set  ont,  that  every  person  guilty  of 
embezzling  any  property,  **  shall  be  deemed  to  have  felonioiisly  stolen  the  same,"  which,  as 
observed  by  Mr.  Greavea,  would  seem  well  to  have  wamnted  a  eonvietion  Cor  embezztcmeDt, 
upon  a  count  for  larceny  9a  a  servant :  (Lord  CampbelFs  Acts,  by  Greaves,  p.  17.) 

In  those  cases,  therefore,  where  the  offenee  is  clearly  emb^lement,  it  is  sufficient,  and 
simpler,  and,  consequently,  the  proper  course,  to  indict  the  offender  as  for  a  simple  larceny, 
adopting  the  form  with  one,  two,  or  three  counts,  as  the  fiMsts  may  wairant  And  a  foriioHt 
this  is  the  proper  course  where  there  is  any  doubt  as  to  whether  the  offence  be  simple  larceny  or 
embezzlement] 


No.  XXXV 
Hou»ehreahxng, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in 

the  county  of  Stafford,  feloniously  did  break  and  enter  the  dwelling* 
house  of  C.  D.  there  situate,  and  then  and  there  in  the  said  dwelling- 
house,  feloniously  did  steal,  take  and  carry  away  twelve  china  dishes, 
twelve  silver  forks^  twenty-four  china  plates^  and  twelve  silver  spoons, 
to  the  value,  in  thejwhole,  of  five  pounds  and  more,  of  the  goods  and 
chattels  of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[7&8  Geo.  4,  c  29,  s.  12;  7  Will.  4  &  1  Viet  0.90,8.  1.  The  advantaf^  of  alleging  the 
Taloe  of  the  articles  stolen  to  be  five  poonds,  is,  that,  if  the  evidenoe  is  insc^Seiant  to  cnmet 
the  defendant  of  the  breaking  and  eDtering,  he  may  be  connoted  of  and  ponjabed  lor  the  oflsoee 
of  stealing  in  a  dwelUng-honse  to  the  amount  of  five  pounds  (see  fonn,  No.  XZXVL,  «%^  ^n^ 
Lord  Campbell's  Acts,  by  Gnavcs,  pw  87);  but,  without  the  aUegatton  of  vahie,  he  may  be 
convicted  and  ponished  as  lor  sunple  larceny.] 


No.  XXXVI. 

Stealing  in  a  Dwelling-house  to  the  amount  of  Five  Pounds. 

STAFFORDSHIBE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in 

the  county  of  Stafford,  in  the  dwelling-house  of  C.  D.  there  situate, 
feloniously  did  steal,  take  and  carry  away  one  silver  cup^  of  the  vahte 
of  two  poundSy  and  a  large  sum  of  money,  to  wily  the  sum  of  ten 
pounds,  to  the  value,  in  the  whole,  of  five  pounds  and  more,  of  the 
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goods  and  chattels  of  C.  D.,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[See  7  &  8  Geo.  4,  c.  29,  8.  12;  7  Will.  4  &  1  Viet.  c.  90,  s.  I.      If  the  defendant   is 
not  proved  to  have  committed  the  statutable  offence,  he  may  be  convicted  of  simple  larceny.] 


Preeedentt. 

14  &  15  Vicf. 
c.  100. 

1.  Fthntft. 


No.  XXXVII. 


Breaking  and  entering  a  Building  within  the  Curtilage. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in 

the  county  of  Stf^ord,  feloniously  did  break  and  enter  a  certain 
building  of  C.  D.,  there  situate  (the  said  building  then  and  there 
being  within  the  curtilage  of  the  dwelUng-house  of  the  said  C.  D.  there 
situate,  and  by  the  said  C.  D.  then  and  there  occupied  therewith, 
and  there  not  being  any  communication  between  the  said  building 
and  the  said  dwelling-house,  either  immediate,  or  by  means  of  a  covered 
and  enclosed  passage,  leading  from  the  one  to  the  other),  and  that  the 
said  A.  B.  then  and  there,  in  the  said  building,  feloniously  did  steal, 
take,  and  carry  t^wBjJifty  cheeses,  five  hundred  pounds  weight  of  cheese, 
fifty  pounds  weight  of  butter,  four  tubs,  and  four  loooden  pails,  of  the 
goods  and  chattels  of  the  said  C.  D.,  then  and  there  being  found,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[See  sUtnte  7  &  8  Geo.  4,  c.  29,  s.  14,  and  7  Will.  4  &  1  Vict.  c.  90,  s.  2.  If  there  is 
any  donbt  as  to  whether  the  building  broken  into  formed  part  of  the  dwelling-hoose,  this  count 
should  be  added  to  the  coant  for  housebreaking,  form  No.  XXXV.] 


No.  XXXVIIL 


Breaking  and  entering  a  Shop. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  at  the  parish  of  ,  in  the 

county  of  Stafford,  feloniously  did  break  and  enter  the  shop  of  C.  D., 
there  situate,  and  then  and  there,  in  the  said  shop,  feloniously  did  steal, 
take  and  carry  away  fifli/  pieces  of  Unen  cloth,  fifty  pieces  of  cotton 
print,  five  hundred  yards  of  calico,  one  hundred  yards  of  flannel,  fifty 
table  cloths,  one  thousand  yards  of  ribbon,  fifty  yards  of  lace,  five 
hundred  handkerchiefs,  fifty  shawls,  one  hundred  pair  of  gloves,  and 
one  hundred  pair  of  stockings,  of  the  goods  and  chattels  of  C.  D.,  then 
and  there  being  found,  against  the  form  of  the  statue  in  such  case  made 
and  provided. 


VOL.  VI. 
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Precedenii. 

14  ftTTvict.  No.  xxxrx. 

«•  100.  Stealing  from  the  Person. 

1.  J5Vfo^.     STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
)0  to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  steal,  take  and 

carry  away  one  gold  watch,  one  purse,  one  pocket-book,  and  ten  pounds 
and  twelve  shillings  in  money,  of  the  goods,  chattels,  and  moneys  of  C.  D., 
from  the  person  of  the  said  C.  D.,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[See  7  Will.  4  ft  1  Vict  c.  87,  s.  5.    If  the  eTidence  fwla  to  proTe  the  actual  laroenj,  the 
defendant  xnaj  be  conyicted  of  an  attempt  to  steal,  14  ft  15  Vict  c  100,  a.  11.] 


No.   XL. 
Rohhery. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  feloniously  did  make  an  assault 

in  and  upon  one  C.  D.,  and  then  feloniously  did  put  him  the  said  G.  D. 
in  bodily  fear  and  danger  of  his  life,  and  then  feloniously  and  violently 
did  steal,  take  and  carry  away  one  gold  watch  and  one  silver  snuff-hoij 
of  the  goods  and  chattels  of  the  said  C.  D.  from  the  person  and  against 
the  will  of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[7  Will.  4  &  1  Vict  c.  87|  a.  5.  The  defendant  maj  be  convicted  of  stealing  from  the  penoo 
if  uie  eridence  fails  to  prove  the  force;  and  the  14  ft  15  Vict  c.  100,  s.  11,  enacts  that,  '* if  upon 
the  trial  of  any  person  upon  anj  indictment  for  robbery,  it  shall  appear  to  the  jorj  upon  the 
evidence  that  the  defendant  did  not  commit  the  crime  of  robbery,  bat  that  he  did  commit  an 
aasanlt  with  intent  to  rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to  be  acquitted, 
tnt  the  jury  shall  be  at  liberty  to  retam  as  their  verdict  that  the  defendant  is  guilty  ^  an 
assault  with  intent  to  rob,  and  thereupon  such  defendant  shall  be  liable  to  be  punished  in  the 
same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  feloniously  assaulting  with 
intent  to  rob." 

Where,  however,  it  is  clearly  ascertained  that  no  actual  robbery  was  effected,  the  ofiender 
should  be  indicted  for  the  assault  with  intent  to  rob,  as  in  the  next  form,  on  the  general  principle 
that  every  indictment  should  be  framed  to  meet  the  substantial  charge.] 


No.  XLL 
Assault  with  intent  to  rob. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  I8o2,  feloniously  did  make  an  assault 

in  and  upon  C.  D.,  with  intent  then  feloniously  and  violently  to  steal, 
take  and  carry  away  the  moneys,  goods  and  chattels  of  the  said  C.  D., 
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from  the  person  and  against  the  will  of  him  the  said  C.  D.,  against  the     Prteedentg. 
form  of  the  statute  in  such  case  made  and  provided. 


[See  the  stotote  7  WiU.  4  &  1  Vict.  c.  87,  s.  6,  and  note  to  Ust  form,  No.  XL.] 


14  &  15  Vict. 
clOO. 

1.  FeltmUi. 


No.  XLH. 

Demanding  Money  with  menaces. 

STAFFORDSHIBE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  with  menaces  feloniously  did 

demand  of  C.  D.  the  moneys  of  him  the  said  C.  D.,  with  intent  then 
feloniously  to  steal,  take  and  carry  away  the  said  moneys  from  the  said 
C.  D.,  against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  XT  JTL 
Demanding  Property  by  force, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  by  force  did  feloniously  demand 

of  C.  D.  the  moneys,  goods  and  chattels  of  him  the  said  C.  D.,  with 
intent  then  feloniously  to  steal,  take  and  carry  away  the  said  moneys, 
goods  and  chattels  from  the  said  C.  D.,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[See  sUt  7  WiU.  4  &  1  Vict.  c.  87,  s.  7.] 


No.  XLIV. 

Malicious  Injuries  to  Animals, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  in  the  year  of  our  Lord  1852,   unlawfully,  maliciously  and 

feloniously  did  wound  a  certain  mare^  the  property  of  C.  D.,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  the  statate  7  &  8  Geo.  4,  c.  30,  ss.  16  and  25,    See  also  I  Viot.  c.  90,  a.  2,  and  9  & 
10Victc24,8.  1.] 
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PreeedftOt. 
14  &  15  Vict  No.  XLV. 

'  Destroying  Trees  in  an  Orchard,  Sfc, 

1.  F€loni6s.    QTAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
JO  to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  in  the  year  of  our  Lord,   1852,  unlawfully,  maliciously  and 

feloniously  did  cut  and  destroy  a  pear  tree  of  C.  D.,  then  growing  in 
a  certain  orchard  of  the  said  C.  D.,  situate  in  the  parish  of  ,  in 

the  county  of  Stafford,  thereby  doing  injury  to  the  said  C.  D.  to  an 
amount  exceeding  the  sum  of  one  pound,  to  wit,  to  the  amount  of 
two  pounds,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statute  7  &  8  Geo.  4,  c.  80,  i.  19.  If  the  circninsUmces  justify  it,  a  cooot  maj  be 
added  for  cntUng,  with  intent  to  steal,  under  the  7  &  8  Geo.  4,  c  29,  s.  38.  See  fbno 
No.  XXIX.] 


No.  XLVI. 

Destroying  Trees  above  the  value  of  Five  Pounds. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.         .    j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  cut  and  destroy  twenty  oak  trees  of  C.  D.,  then  growing 
at  ,  in  the  parish  of  ,  in  the  county  of  Stafford,  thereby 

doing  injury  to  the  said  C.  D.  to  an  amount  exceeding  the  sum  of  fire 
pounds,  to  wit,  to  the  value  of  six  pounds,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

[See  the  statute  7  &  8  Geo.  4,  c  30,  s.  19.] 


No.  XLVII. 
Drowning  a  Mine. 


STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  cause  a  large  quantity  of  water  to  be  conveyed  into  a 
certain  mine  of  C.  D.,  situate  in  the  parish  of  ,  in  the  county  of 

Stafford,  with  intent  thereby  then  to  damage  the  said  mine,  and  to  hinder 
and  destroy  the  working  thereof,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[See  the  sUtute  7  &  8  Geo.  4,  c.  30,  s.  6.] 
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No.  XLVIIL 

.  Obstructing  Airway  of  a  Mine, 

STAFFORDSHIRE,  \  Thb  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  inlthe  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  Jill  up  and  obstruct  a  certain  airway  of  and  belonging  to 
a  certain  mine  of  C.  D.,  situate  in  the  parish  of  ,  in  the  county  of 

Stafford,  with  intent  therehy  to  damage  the  said  mine,  and  to  hinder  and 
destroy  the  working  thereof,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 


Preeedenti, 

U  &  15  Vict 
c.  100. 

1.  Fdottiei, 


[See  the  sUtnie  7  &  8  Geo.  4,  c.  30,  8.  6.] 


Na  XLIX. 
Destroying  a  Steam  Engine  for  toorking  a  Mine, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  in  the  year  of  our  Lord  1852,  unlawfully,   maliciously  and 

feloniously  did  pull  down  and  destroy  a  certain  steam  engine  ofC.  D./or 
working  a  certain  mine  of  the  said  C.  D.,  situate  in  the  parish  of  , 

in  the  county  of  Stafford,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  the  stotate  7  &  8  Geo.  4,  c  30,  s.  6.] 


No.L. 

Damaging  with  intent  to  destroy^  a  Steam  Engine  for  toorking  a  Mine. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  /     oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  damage  a  certain  steam  engine  of  C.  D.  for  working  a 
certain  mine  of  the  said  C.  D.,  situate  in  the  parish  of  ,  in  the 

county  of  Stafford,  with  intent  then  and  thereby  to  destroy  and  render 
useless  the  said  steam  engine,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  the  statute  7  &  8  Geo.  4,  c  30,  s.  &] 
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PttctdmlM. 
14  &  15  Vict.  No.  LI. 

*  Dutroying  Threshing  Mackinea. 


1.  Fehmet,     QTAFFORDSHIRE,  \  Thb  jurors  for  oar  Lady  the  Qaeen  upon  Uicir 
lO  to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciousljr  and 

feloniously  did  cut,  break  and  destroy  a  certain  threshing  maehsne,  the 
property  of  C.  D.,  against  the  form  (^  the  statute  in  such  case  made  and 
provided. 

[See  the  itatnte  7  ft  8  Geo.  4,  c  30,  s.  4.] 


No.LU. 

Damaging^  with  intent  to  destroy,  Threshing  Machines. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  damage,  with  intent  to  destroy  and  render  useless,  a  certain 
threshing  machine,  the  property  of  C.  D.,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

[See  the  eUtttte  7  &  8  Geo.  4,  c  ao,  s.  4.] 


No.  Lin. 

Remomng  Piles  ttsed  to  secure  the  banks  of  a  Canal, 

STAFFORDSHIRE  \  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  cut  off  and  remove  certain  piles  situate  in  the  parish 
of  in  the  county  of  Stafford,  then  and  thei^  fixed  in  the  ground, 

and  then  and  there  used  for  securing  the  bank  of  a  certain  canal  called 
the  canal  there  situate  and  being,  against  the  form  of  the  statute 

in  such  case  made  and  provided. 

[See  the  itatafce  7  &  6  Geo.  4,  c.  SO,  b.  12.] 
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No.  LIV. 

Drawing  up  Floodgate  of  a  Canal, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  in  the  year  of  onr  Lord  1852,  unlawfully,  maliciously  and 

feloniously  did  open  and  draw  up  a  certain  floodgate,  situate  in  the  parish 
of  ,  in  the  county  of  Stafford,  of  and  belonging  to  a  certain  canal 

called  the  canal,  then  being,  with  intent  to  obstruct  and  prevent 

the  carrying  on  and  maintaining  the  navigation  of  the  said  canal ;  and 
by  means  thereof  the  carrying  on  and  maintaining  the  navigation  of  the 
said  river  were  then  obstructed  and  prevented,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 


Precedents. 

14  &  15  Vict, 
c.  100. 

1.  FeknUes. 


[See  the  statiite  7  &  8  Geo.  4,  o.  30,  s.  12.] 


No.  LV. 

Setting  fire  to  Goods  in  a  Railway  Warehouse. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
tQ  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1852,  wilfully,  maliciously  and 

feloniously  did  set  fire  to  a  bale  of  cotton  then  being  in  a  certain  ware- 
house, situate  in  the  parish  of  ,  in  the  county  of  Stafford,  belong- 
ing and  appertaining  to  a  certain  railway  then  and  there  being^  called  the 
London  and  North  Western  Railway^  the  property  of  the  Liondon  and 
North  Western  Railway  Company,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[The  statute  14  &  15  Viet  o.  19,  e.  8,  enacts,  '^tbat  if  ao^  person  shall  wilfaOj  and 
maUcioDsIy  set  fire  to  any  stationi  engine-hoose,  warehouse,  or  other  building  banging  or 
appertaining  to  any  railway,  dock,  canal,  or  other  navigation,  every  such  person  shall  be  gnilty 
of  felony,  and  being  convicted  thereof  shall  be  liable  at  the  discretion  of  the  coort,  to,  be  tran»- 
ported  b^nd  the  seas  for  the  term  of  his  natnral  life,  or  for  any  term  not  lees  than  seven  years, 
or  to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding  three  years ;  and 
if  any  person  shall  wilfully  and  maliciously  aet  fire  to  any  goods  or  chattels  being  in  any  build- 
ing, the  setting  fire  to  which  is  made  felony  by  this  or  any  other  act  of  Parliament,  every  such 
ofiender  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  any  term  nut  exceeding  ten  years,  nor  less 
than  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  for  auy  term  not  exceeding 
three  years.**   An  ofience  under  the  first  part  of  this  section  is  not  triable  at  Quarter  Sessions.] 
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Part  II.— MISDEMEANORS. 

§  1.    Offences  against  the  Person. 

No.  I. 

Common  Aasavlt. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  did  make  an  assault 

upon  one  C.  D.,  and  did  then  unlawfully  beat  and  ill-treat  him. 

[An  assaolt  is  a  misdemeanor  at  common  law.  By  the  statute  14  &  15  Vict,  c  55,  a.  S, 
personB  boand  bj  recognizance  to  proeecnte  or  give  evidence  on  bills  of  indictment  for  eomnioa 
assaults,  may,  at  the  discretion  of  the  court,  be  allowed  costs  as  in  cases  of  felonj.  It  may  be 
stated  here,  with  reference  to  all  misdemeanors,  that  the  statute  14  &  15  Vict  c  100,  a.  S6, 
enacts,  that  ^  so  much  of  a  certain  act  of  Parliament  passed  in  the  sixtieth  year  of  the  nAfn 
of  His  late  Majesty  King  George  the  Third,  intituled  An  Act  to  prevent  Delay  m  the  Admi- 
nistratwn  of  Justice  in  cases  of  Misdemeanor^  as  provides  that  where  any  person  shall  be 
praaecuted  for  any  misdemeanor  by  indictment  at  any  session  of  the  peace,  session  of  oyer  and 
terminer,  great  session,  or  session  of  gaol  delivery,  within  that  part  of  Great  Britain  called 
England,  or  in  Ireland,  having  been  committed  to  custody  or  held  to  bail  to  ^pear  to  answer 
for  such  offence  twenty  days  at  the  least  before  the  session  at  which  such  indictment  shall  be 
found,  he  or  she  shall  plead  to  such  indictment,  and  trial  shall  proceed  thereupon  at  such  same 
session  of  the  peace,  session  of  oyer  and  terminer,  great  session,  or  session  of  gaol  deliveiy 
respectively,  unless  a  writ  of  certiorari  for  removing  such  indictment  into  His  Majesty's  Court 
of  King's  Bench  at  Westminster  or  in  Dublin  shall  be  delivered  at  such  session  before  the  jury 
shall  be  sworn  for  such  trial,  shall  be  and  the  same  is  hereby  repealed ;''  and  by  sect  27  it  is 
enacted  that  "  no  person  prosecuted  shall  be  entitled  to  travene  or  postpone  the  trial  of  any 
indictment  found  against  him  at  any  session  of  the  peace,  session  of  oyer  and  terminer,  or 
session  of  gaol  delivery:  provided  always,  that  if  the  court,  upon  the  application  of  the  person 
so  indicted  or  otherwise,  shall  be  of  opinion  that  he  ought  to  be  allowed  a  further  time,  either 
to  prepare  for  his  defence  or  otherwise,  sneh  court  may  adjourn  the  trial  of  such  person  to  the 
next  subsequent  session,  upon  such  terms  as  to  bail  or  otherwise  as  to  such  court  shall  seem 
meet,  and  may  respite  the  recognizances  of  the  prosecutor  and  witnesses  accordingly,  in  which 
case  the  prosecutor  and  witnesses  shall  be  bound  to  attend  to  prosecute  and  give  evidence  at 
such  subsequent  session  without  entering  into  any  fresh  recognizance  for  that  purpose." 

Mr.  Greaves  observes  that  "  this  section  is  intended  wholly  to  do  away  with  traverses,  which 
were  found  to  occasion  much  injustice.  A  malicious  prosecutor  could  formerly  get  a  bill  for 
any  frivolous  assault  found  by  the  grand  jury,  and  cause  the  defendant  to  be  apprehended 
during  the  sitting  of  the  court;  and  then  he  was  obliged  to  traverse  till  the  next  sessions  or 
assizes,  as  he  could  not  compel  the  prosecutor  to  try  the  case  at  the  sessions  or  assizes  at  which 
the  bill  was  found.  This  led  to  the  expeose'of  the  traverse  book  and  sundry  fees,  which  operated 
as  a  great  hardship  on  the  defendant,  not  unfrequently  an  innocent  person.  Agam,  the  defen- 
dant, in  many  instances,  has  been  able  to  turn  his  right  to  traverse  into  a  means  of  improperly 
putting  the  prosecutor  to  expense  and  inconvenience.  The  intention  of  this  section  is  to  abolish 
traverses  altogether,  and  to  put  misdemeanors  precisely  on  the  same  footing  in  this  respect  as 
felonies.  In  felonies  the  prisoner  has  no  right  to  postpone  his  trial,  but  the  court,  on  proper 
grounds,  will  always  postpone  the  trial.  Under  this  section,  therefoi-c,  no  defendant  in  a  case 
of  misdemeanor  can  insist  on  postponing  his  trial;  but  the  court  in  any  case,  upon  proper 
grounds  being  adduced,  not  only  may,  but  ought  to  order  the  trial  to  be  postponed.  If,  there- 
fore, a  witness  be  absent,  or  ill,  or  there  has  not  been  reasonably  su£5cient  time  for  the  defendant 
to  prepare  for  his  defence,  or  there  exists  any  other  ground  for  believing  that  the  ends  of  justice 
will  be  better  answered  by  the  trial  taking  place  at  a  future  period,  the  court  would  exercise  a 
very  sound  discretion  in  postponing  the  trial  accordingly.  As  the  intention  of  the  clause  is  to 
abolish  traverses  altogether,  no  traverse  books,  or  fees  incident  to  traverses,  onght  hereafter  to 
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bo  allowed.    One  great  object  wae  to  preyent  defendants  being  improperly  saddled  with  costs,      PreoedeiUB. 
and  all  courts  ought  to  carry  that  object  into  effect  as  far  as  practicable.    In  any  case,  there-  -^— 

fore,  where  the  court  thinks  proper  to  postpone  the  trial,  the  conrt  ought  simply  to  order  the  2Mi8deinetmon 
trial  to  be  postponed  to  the  next  sessions  or  assizes,  as  the  case  may  be.  The  indictment  ought 
then  to  remain  in  the  proper  custody,  and  no  record  or  traverse  book  should  be  drawn  up.  At 
the  next  assizes  or  sessions,  as  the  case  may  be,  the  trial  may  take  place  tipon  the  indictment 
alone,  precisely  in  the  same  way  as  in  the  case  of  felony  where  the  trial  has  been  postponed;" 
(Lord  Campbell's  Acts,  by  C.  S.  Greaves,  Esq.,  Q.  C,  p.  30.)] 


No.n. 

Common  Assault  against  two  or  more. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  j      oath  present,  that  A.  B.  and  C.  D.  on  the 

day  of  ,  in  the  year  of  our  Lord,  1 853,  unlawfully  did  assault 

one  E.  F.,  and  did  then  unlawfully  beat,  Wound  and  ill-treat  him. 


No.  nL 

Assault  and  False  Imprisomtent,  with  a  Count  for  a  Common  Assault. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1863,  unlawfully  assaulted  one  C.  D., 

and  then  unlawfully  imprisoned  and  detained  in  prison  the  said  C.  D.  for 
a  long  space  of  time,  against  his  wiU,  and  without  any  legal  authority  or 
justifiable  cause  whatsoever. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  unlawfully  did  assault,  beat,  wound  and  ill-treat  the  said 
CD. 

fFalse  imprisonment  is  a  misdemeanor  at  common  law.  Th«  adTantage  of  the  second  count 
is  that  the  defendant  may  be  convicted  if  the  evidence  proves  an  unjustifiable  assault,  but  faii* 
to  establish  the  false  imprisonment] 


No.  IV. 

Riot  and  Assault,  with  a  Count  for  a  Common  Assault. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

together  with  divers  other  evil-disposed  persons,  to  the  jurors  aforesaid 
unknown,  on  the  day  of  ,  in  the  year  of  our  Lord  1853, 

unlawfully,  riotously  and  routously  did  assemble  and  gather  together  to 
disturb  the  peace  of  our  said  Lady  the  Queen  ;  and  being  so  then 
VOL.  VI.  d 
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Prteedttut.    assembled  did  then  unlawfallj,  riotouslj  and  routously   assault,    beat, 
/7~V^  wound  and  ill-treat  one  G.  H. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  C.  D.  and  E.  F.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  did  assault,  beat,  wound  and  ill-treat  the 
said  6.  U. 

[A  riot  is  a  misdemeanor  at  commmi  law.  In  order  to  convict  on  the  first  const,  it  moat  be 
proved  that  at  least  three  persons  were  engaged  in  the  offence.  If  the  evidence  fail^  in  this  or 
any  other  respect  to  establish  a  riot,  the  defendants,  or  any  of  them,  may  be  conTicied  of  a 
common  assault  under  the  second  count.  If  the  evidence  warrants  it,  either  of  the  following 
counts,  under  the  14  &  15  Vict.  c.  100,  s.  29,  may  be  used  in  addition  to  or  instead  of  the 
count  for  a  common  assault,  so  as  to  enable  the  court  to  sentence  the  defendant  to  hard  labofur, 
if  acquitted  of  the  riot.  If  convicted  of  the  riot,  hard  labour  may  be  imposed,  under  the  statute 
3  Geo.  4,  c.  114.] 


No.  V. 

Assault  occasioning  actual  bodily  harm. 

STAFFORDSHIRE,  •  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1863,  unlawfully  did  make  an  assault 

upon  one  C.  D.,  and  did  then  unlawfully  beat,  wound,  and  ill-treat  the  said 
C.  D.,  and  did  thereby  then  occasion  actual  bodily  harm  to  the  said  C.  D., 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[The  14  &  15  Vict^  c.  100,  s.  29,  enacts  that  "  whenever  any  person  shall  be  oonvioted  of 
any  one  of  the  ofiences  following  as  an  indictable  misdemeanor,  that  is  to  say,  aoy  dieat  «r 
fraud  punishable  at  common  law;  any  conspiracy  to  cheat  or  ddraud,  or  to  extort  money  or 
goods,  or  falsely  to  accuse  of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  ooozse 
of  public  justice ;  any  escape  or  rescue  from  lawful  custody  on  a  <a^minal  charge ,-  any  pnblia 
and  indecent  exposure  of  the  person;  any  indecent  assault,  or  any  assanU  oeoatkmmg  admal 
bodify  harm ;  any  attempt  to  have  carnal  knowledge  of  a  girl  under  twelve  yearv  of  age; 
any  public  selling,  or  exposing  for  public  sale  or  to  public  view,  of  any  obscene  book,  print, 
picture,  or  other  indecent  exhibition;  it  shall  be  lawful  for  the  court  to  sentence  the  offender  to 
be  imprisoned  for  any  term  now  warranted  by  law,  and  also  to  be  kept  to  hard  labour  daring 
the  whole  or  any  part  of  such  term  of  imprisonment" 

The  sole  object,  therefore,  of  introducing  an  avermept  in  an  indictment  for  assault  that  it 
occasioned  actual  bodily  harm,  has  reference  to  the  punishment,  as  it  enables  the  court  to 
add  hard  labour  to  the  imprisonment.  Ihe  defendant  may  be  convicted,  although  it  appesr 
that  his  offence  amounu  to  a  felony,  for  the  statute  14  &  15  Vict  c.  100,  s.  12,  enacts  that 
"  if,  upon  the  trial  of  any  person  for  any  misdemeanor,  it  shall  appear  that  the  facta  given 
in  evidence  amount  in  law  to  a  felony,  such  person  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted  of  such  misdemeanor;  and  no  person  tried  for  such . misdemeanor  shall  be 
liable  to  be  afterwards  prosecuted  for  felony  on  the  same  facts,  unless  the  court  before  which 
such  trial  may  be  had  shall  thmk  fit.  in  its  discretion,  to  discharge  the  jury  from  giving  any 
verdict  upon  such  trial,  and  to  direct  such  peraon  to  be  indicted  for  felony,  in  which  esse 
such  person  may  be  dealt  with  in  all  respects  as  if  he  had  not  been  put  upon  his  trial  for  such 
misdemeanor." 

"  Thu  section "  observes  Mr.  Greaves,  **  was  introduced  to  put  an  end  to  all  question 
as  to  whether,  on  an  indictment  for  a  misdemeanor  in  ca«e  upon  the  evidence  It  appeared 
that  a  felony  had  been  committed,  the  defendant  was  entitled  to  be  acquitted,  on  the  ground 
that  tlie  misdemeanor  meiged  in  the  felony:  (^Reg.  v.  Neafe,  1  C.  &  K.  591 :  1  I>.  G.  C.  86; 
Jieg,  V.  BuUon,  11  Q.  B.  929.)  The  discretionsry  power  to  discharge  the  jury  is  given  in 
order  to  prevent  indictments  being  collusively  or  improperly  preferred  for  misdemeanors  where 
they  ought  to  be  preferred  fur  felonied,  and  also  to  meet  those  cases  where  the  felony  is 
liable  to  so  much  more  t>evere  a  punishment  than  the  mi^demea'nor,  that  it  is  fitting  that  tbe 
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priflonar  sboald  be  tried  and  ponished  for  the  felony.    For  instance,  if  on  an  indictment  for     Precedmts. 

attempting  to  commit  a  rape,  it  dearlj  appeared  that  the  crime  of  rape  was  committed,  it  

would  be  right  to  discharge  the  jorj:"  (Lord  CampbeU's  Acts,  bj  Greayes,  p.  16.)]  2Mi$dmneanors 


No.  VI. 

Assault  occasioning  actual  bodily  harm,  with  a  Count  for  a  Common  Assault, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  did  make  an  assault 

upon  one  C.  D.,  and  did  then  unlawfully  beat,  wound  and  ill-treat  the 
said  C.  D.,  and  did  thereby  then  occasion  actual  bodily  harm  to  the  said 
C.  D.,  against  the  form  of  the  statute  in  such  case  made  and  provided. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  unlawfully  did  make  an  assault  upon  the  said  C.  D.,  and  did 
then  unlawfully  beat,  wound,  and  ill-treat  the  said  C.  D. 

[If  there  is  any  doubt  whether  the  assault  did  occasion  actual  bodily  harm,  this  form  should 
be  adopted,  containing  a  common  count  on  which  imprisonment  without  hard  labour  may  be 
inflictCNL  On  the  other  hand,  the  defendant  may  be  convicted  on  the  first  count,  although  the 
offence  amount  to  a  felony:  {set  sect.  12  of  the  14  &  15  Vict.  c.  100,  note  to  form  V.,  cmU,y\ 


No.  VII. 

Maliciously  inflicting  grievous  hodHty  harm. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

inflict  upon  one  C.  D.,  some  grievous  bodily  harm,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[The  statute  14  &  15  Vict  o.  19,  s.  4,  af^er  reciting  that  **  it  is  expedient  to  make  further 
.provision  for  the  punishment  of  aggravated  assaults,"  enacts,  **  that  if  any  person  shall  unlaw- 
fully and  maliciously  inflict  upon  any  other  person,  either  with  or  without  any  weapon  or 
instrument,  any  grievous  bodily  harm,  or  unlawfully  and  maliciously  cut,  stab,  or  wound 
any  other  person,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  three  years:  provided,  however,  that  nothing  herein  con- 
tained shall  be  deemed  or  taken  to  r<»peal  tbe  provisions  of  the  twenty-nintb  section  of  the 
act  passed  in  the  tenth  year  of  the  reign  of  His  latf  Majesty  King  George  the  Fourth, 
chapter  thirty-four.  "Thu  section,"  says  Mr.  Greaves,  *' is  aimed  at  such  injuries  to  the 
person,  accompanied  with  grievous  bodily  harm,  as  do  not  amount  to  felony.  It  contains  two 
parts.  The  first  applies  to  those  cases  where  any  person  nnlawfully  and  maliciously  inflicts 
any  grievous  bodily  harm,  either  with  or  without  any  instrument.  In  order  to  bring  a  person 
within  this  clause,  two  things  must  concur.  The  person  must  unlawfully  and  maliciously 
inflict  a  bodily  injury,  and  the  injniy  must  be  such  as  amounts  to  grievous  bodily  harm;  but  it 
is  unnecessary  either  that  the  skin  should  be  broken,  or  that  any  instrument  should  be  used 
for  the  purpose  of  inflicting  the  injury.  The  clause  will,  therefore,  apply  as  well  to  all 
those  cases  so  repugnant  to  humanity,  where  a  nose,  ear,  or  finger  shall  be  maliciously  bitten 
ofi(  as  to  those  cases  where  other  grievous  bodily  harm  has  been  inflicted,  but  no  wound  caused." 

(f2 
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Preeedenti,         This  MCtion  does  not  repeal  the  proTuioiu  of  the  statute  7  Wifl.  4  &  1  Viet  e.  85, 

88.  2,  3, 4,  5,  relating  to  oflfiaDces  against  the  person;  and,  on  the  other  hand,  a  persoo  tomj  be 

IMisdemeanon  indicted  and  convicted  for  an  offence  under  the  14  &  15  VicL  c.  19,  s.  4,  although  the  crime 
should  be  of  the  higher  natnre,  and  within  the  7  Will  4  &  1  Vict.  c.  85:  C^e  14  &  15  VicC 
c  100,  B.  12,  post,  note  to  form  No.  IX.)  The  cases,  however,  to  which  the  above  provision  of 
the  recent  statute  should  be  confined,  are  those  where  the  previous  statute  has  been  decided  to 
be  inapplicable,  namely,  where  there  is  no  instrument  used,  but  the  injury  is  inflicted  bj  tbe 
hand,  fist,  or  teeth,  or  where  there  is  no  cutting  or  wounding,  for  it  would  be  contrary  to  the 
policy  of  the  law  if  an  offence  amounting  to  a  felocy  should  be  treated  as  a  misdemeanor.  The 
act  mentioned  in  the  proviso  of  the  above  section  relates  to  Ireland  alone. 

The  above  form  of  indictment  (as  well  as  the  form,  pott),  is  given  by  Mr.  Greaves,  who 
directs  a  second  count  to  be  added  for  an  assault  occasioning  actual  bodily  harm:  (see  the  next 
form.) 

On  this  count  the  defendant  may  be  convicted  of  an  attempt  to  oomnut  tlie  statntaUe  mis- 
demeanor:  (14  &  15  Vict.  c.  100,  s.  9.)] 


No.  VIII. 

Maliciously  inflicting  grievous  bodily  harm,  with  a  Count  for  an  Assault, 
occasioning  actual  bodily  harm. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  )  853,  unlawfully  and  maliciously  did 

inflict  upon  one  C.  D.  some  grievous  hodily  harm,  against  the  form  of 
statute  in  such  case  made  and  provided. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.,  afterwards,  on  the  day  and  year 
aforesaid,  unlawfully  did  make  an  assault  upon  the  said  C.  D.,  and  did 
then  unlawfully  beat,  wound  and  ill-treat  the  said  C.  D.,  and  did  thereby 
then  occasion  actual  bodily  harm  to  the  said  C.  D.,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[This  second  count  should  be  in  general  added,  as  directed  by  Mr.  Greaves  (see  the  note  to 
the  last  form),  to  meet  the  event  of  the  failure  of  proof  on  the  first  count.  As  the  multiplicatian 
of  counts  unnecessarily,  should  be  avoided,  a  count  for  a  common  assault  ought  not  to  be  added. 
If  there  is  any  doubt  as  to  whether  a  count  for  an  assault,  occasioning  actual  bodily  harm,  can 
be  supported,  it  is  clear  the  count  for  maliciously  inflicting  grievous  bodily  harm  ought  not  to 
be  used,  but  the  form  No.  VI.  should  be  adopted,  a  count  for  an  "  Assault  occasioning  actual 
bodily  harm,  and  a  Count  for  a  Common  Assault'*] 


No.  IX. 

Malioiously  cutting, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

wound  one  G.  D.,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  4th  section  of  the  statute  14  &  15  Vict  c  19,  set  out  in  the  note  to  form  No.  VII. 
aniej  p.  xziii.  This  form  applies,  says  Mr.  Greaves,  **  to  those  cases  where  any  person  unlawfully 
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and  malioioiul/  caU,  ktaU,  or  woaods  ao/  other  person.    In  order  to  briDg  a  person  within     iVeoadlmd. 

this  cUnse,  it  mnst  be  shown  that  the  cat,  stab,  or  wound  wss  nnlawfnllj  mid  malicionsly  

inflicted."  The  words  **  with  or  withont  anj  weapon,  or  instmment,"  do  not  seem  to  applj  to  2.Mudeimanar$ 
this  part  of  the  section ;  and  as,  therefore,  the  cutting,  stabbing,  or  wounding  most  be  defined 
as  heretofore,  it  is  but  rarely  that  there  can  be  an  nnlawfol  and  malicious  stabbing,  enltiog  or 
wounding  which  does  not  amount  to  a  felonj  under  prior  enactments,  and  consequently  the 
abore  form  can  only  be  properly  adopted  in  rare  and  exceptional  cases.  When  used,  a  count 
should  be  added  for  an  assault  occasioning  actual  bodily  ha^m.  A  defendant  may  be  con- 
victed on  the  above  farm,  although  the  offence  amounts  tofelony :  (14  &  1 5  Vict,  c  100,  s.  12.)] 


NcX. 

Assault  with  intent  to  Steal  from  the  Person,  with  a  Count  for  a  Common  Assault, 

STAFFORDSHIRE,  \  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  did  make  an  aflsault 

upon  one  G.  D.,  with  intent  then  feloniously  to  steal,  take  and  carry  away 
the  moneys,  goods  and  chattels  of  the  said  C.  D.,  from  his  person,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  C.  D.,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  unlawfully  did  make  an  assault  upon  the  said  C.  D. 

[The  statute  9  Geo.  4,  c.  31,  s.  25,  enacts,  that  where  any  person  shall  be  charged  with  and 
convicted  of  as  a  misdemeanor  (amongst  other  offences)  any  assault  with  intent  to  commit 
felony,  the  court  may  sentence  the  offender  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  two  years.  Eyery  attempt  to  commit  a  felony  against  the  person  of 
an  indiridual  without  his  consent,  iuTolTes  an  assault  If  the  eyidence  does  not  prore  the 
intent,  but  proves  the  assault,  the  defendant  may  be  convicted  on  the  second  count  of  the 
common  assault 

This  form  is  applicable  to  the  case  of  a  pickpocket  caught  in  the  attempt  It  is  to  be 
observed  that  an  assault,  with  intent  to  ro6,  is  made  a  /eSmy  by  the  statute  7  Will.  4  & 
1  Vict  0.  87,  s.  6;  but  if  upon  an  indictment  for  the  misdemeanor  in  the  above  form,  it  should 
appear  that  the  offence  amounted  to  the  felony  of  assaulting  with  intent  to  rob,  the  defendant 
is  not  entitled  to  an  acquittal.  See  the  statute  14  &  15  Vict  c.  100,  s.  12,  note  to  form  No.  VI. 
ante.  So,  on  the  other  hand,  on  an  indictment  for  the  ielony  of  actually  stealing  from  the 
person,  the  defendant  may  be  convicted  of  the  attempt  to  steal,  if  the  evidence  fail  to  show  the 
complete  offence  :  (statute  14  &  15  Vict.  c.  100,  s.  9.)] 


No.  XI. 

Assault  on  a  Parish  Constable  in  the  execution  of  his  duiy^  toith  a  Count  for  a 

Common  Assault. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  or  our  Lord  1853,  did  make  an  assault  upon  one 

C.  D.,  the  fiaid  C.  D.  then  being  a  peace  officer,  tp  wit,  a  constable,  and 
then  being  in  the  due  execution  of  his  duty,  as  such  constable,  and  did 
then  beat,  wound  and  ill-treat  the  said  G.  D.,  so  being  in  the  due  ezecu- 
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Prwedenu,    tion  of  his  dutj  as  aforesaid,  against  the  fonn  of  the  statate  in  such  ease 
T~~        made  and  provided. 

*  Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  ixnlaw- 
fullj  did  assaultj  beat,  wound  and  UUtrecU  the  said  C.  D. 

[See  the  statutes  9  Geo.  4,  o.  31,  s.  25,  and  5  &  6  Vict  c.  109.  If  the  evidence  fails  ts 
pore  that  the  constable  was  at  the  time  acting  in  the  execution  of  his  duty,  the  defeodaot  may 
be  convicted  of  a  common  assaolt  under  the  second  oonnt.  If  tlie  evidence  warrants  it,  a 
count  maj  be  inserted  for  an  assault,  occasioning  actual  bodilj  harm,  or  for  malictoBslj 
inflicting  grievous  bodilj  barm,  or  for  maliciouslj  cutting.     See  forms  No.  VI.,  VII.,  and  IX.1 


No.  XIL 

AsaauU  on  a  Police  ConHable  in  the  execution  of  his  duty. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  one 

C.  D.,  the  said  C.  D.  then  being  a  peace  officer,  to  wit,  a  police  constable, 
and  then  being  in  the  due  execution  of  his  duty  as  such  police  constable, 
and  did  then  beat,  wound  and  ill- treat  the  said  C.  D.,  so  being  in  the  doe 
execution  of  his  duty  as  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[Seethe  statute  9  Geo.  4,  c.  31,  s.  35,  and  2  &  3  Vict.  c.  93,  s.  8.  Add  a  count  for  a  eonuDon 
assault  as  in  the  last  precedent,  and  see  note  to  that  form.] 


No.  xm. 

AeeauU  upon  a  Revenue  Officer  in  the  execution  of  hie  duty. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  I      oath  present,  that   A.  B.  on  the  day 

of  ,  in  year  of  Lord  1853,  did  make  an  assault  upon  one  C.  D.,  the 

said  C.  D.  then  being  a  revenue  officer,  to  wit,  an  excise  officer,  and  then 
being  in  the  execution  of  his  duty  as  such  revenue  officer,  and  did  then 
beat,  wound  and  ill-treat  the  said  C.  D.  so  being  in  the  due  execution 
of  his  duty  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

[See  the  statue  9  Geo.  4,  c.  31,  s.  25.    Add  a  count  for  a  common  assault,  as  in  No.  XT., 
and  see  the  note  to  that  form.J 
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Pnoctdbwfi. 
No.  XIV.  ^.Mitdememon 

Auandi  on  a  Special  Constable  in  the  execution  of  his  duty, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  18o3,  did  make  an  assault  upon  one 

C.  D.,  the  said  C.  D.  then  being  a  peace  officer,  to  wit,  a  special  constable, 
and  then  being  in  the  due  execution  of  his  office  as  such  special  constable, 
and  did  then  beat,  wound  and  ill-treat  the  said  C.  D.,  so  being  in  the  due 
execution  of  his  office  as  aforesaid,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[See  the  statute  1  &  2  Will.  4,  c.  41,  s.  10.    Add  a  (K>ant  fur  a  common  asualt  as  in 
Na  XI.,  and  see  the  note  to  that  form.] 


No.  XV. 

Assault  on  a  Local  Constable, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  one 

C.  D.,  the  said  C.  D.  then  being  a  peace  officer,  to  wit,  a  local  constable, 
and  then  being  in  the  due  execution  of  his  office  as  such  local  constable, 
and  did  then  beat,  wound,  and  ill-treat  the  said  C.  D.,  so  being  in  the 
due  execution  of  his  office  as  aforesaid,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[See  the  statute  3  ft  4  Vict  c.  88,  a.  16.    Add  a  count  for  a  cooimon  aaaaiiH,  as  in 
Na  XL,  and  see  the  note  to  that  form.] 


No.  XVI. 

Assault  upon  a  Person  acting  in  aid  of  a  Constable, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.  on  the  day 

of  ,  in  the  year  of  our  Lord  1 853,  did  make  an  assault  upon  one 

C.  D.,  the  said  C.  D.  then  acting  in  aid  of  one  E.  F.,  a  peace  officer,  to 
wit,  a  constable,  then  being  in  the  due  execution  of  his  duty  as  such 
constable,  and  did  then  beat,  wound  and  ill-treat  the  said  C.  D.  so  acting 
in  aid  of  the  said  E.  F.  as  such  peace  officer  as  aforesaid,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  the  statute  9  Geo.  4,  c.  31,  s.  25.    Add  a  connt  for  a  common  assault  as  in  No.  XI. 
and  see  the  note  to  that  form.] 
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Precedentt. 
ZMUdemeanors  No.  XYII. 

AmouH  toith  intent  to  resist  the  lawful  apprehetuion  of  the  party  assaulting, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  J      oath  present,  that  A.  B.,  on  the  djij 

of  ,  in  the  year  of  our  Lord  185t3,  did  make  an  assault  upon  one 

C.  D.,  and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  apprehensdon  of 
him  the  said  A.B.,  for  a  certain  offence  of  which  he  the  said  A.  B.  was 
then  liable  to  be  apprehended  by  the  said  C.  D.,  that  is  to  say,  for  thea 
feloniously  stealing  money,  the  property  of  the  said  C.  D.,  from  the 
person  of  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  the  statate  9  Geo.  4,  c.  81,  8.  25.    Add  a  count  for  a  common  assault,  as  in  No.  XI  ^ 
and  see  the  note  to  that  form.] 


No.  xvin.  . 

Assault  with  intent  to  prevent  the  lawftd  apprehension  of  a  third  party. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1 853,  did  make  an  assault  upon  one 

CD.,  and  did  then  beat,  wound  and  ill-treat  him,  ¥rith  intent  in  so  doing 
then  and  thereby  to  resist  and  prevent  the  lawful  apprehension  of  one 
£.  F.,  for  a  certain  offence  for  which  the  said  E.  F.  was  then  liable  to  be 
apprehended  by  the  said  C.  D.,  that  is  to  say,  for  unlawfully  and  mali- 
ciously cutting  and  wounding  one  G,  H.,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

[See  the  statute  9  Geo.  4,  c.  31,  s.  25.    Add  a  count  for  a  common  assault  as  in  Ko.  XI^ 
and  see  the  note  to  that  form.] 


No.  XIX. 

Assault  with  intent  to  prevent  the  lawful  apprehension  of  the  defendant  and 

another. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  one 

C.  D.,  and  did  then  beat,  wound  and  ill-treiit  him,  with  intent  in  so  doing 
then  and  thereby  to  resist  and  prevent  the  lawful  apprehension  of  him  the 
said  A.  B.,  and  of  one  E.  F.,  for  a  certain  offence  for  which  they  the  said 
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A.  B.  and  E.  F.  respectively  were  then  liable  to  be  apprehended  by  the     Pi^cedentg. 
said  C.  D.,  that  ia  to  say,  for  feloniously  breaking  and  entering  the       .~ — 
dweUing-house  of  the  said  C.  D.,  with  intent  to  steal  therein.  ^Jftsdemeanors 

[See  the  statate  9  Geo.  4,  c.  31,  6.  25.    Add  a  boont  for  a  common  aaaaalt,  ai  in  No.  XI., 
and  see  the  note  to  that  form.] 


No.  XX. 

AsitauU  by  several  wiik  intent  to  prevent  the  lawful  apprehension  of  one  of  the 

defendants^ 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
lo  wit.  J      oath  present,  that  A  B.,  C.  D.,  and  E.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord  1853,  did  make 

an  assault  upon  one  6.  H.,  and  did  then  beat,  wound  and  ill-treat  him, 
with  intent  in  so  doing  then  and  thereby  to  resist  and  prevent  the  lawful 
apprehension  of  the  said  A.  B.,  for  a  certain  offence  for  which  he  the  said 
A.  B.  was  then  liable  to  be  apprehended  by  the  said  G.  H.,  that  is  to  say, 
for  assaulting  the  said  G.  H.,  then  being  a  peace  officer  in  the  execution 
of  his  duty  ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statnte  9  Geo.  4,  c.  31,  s.  25     Add  a  count  for  a  common  assault,  as  in  No.  XI., 
2ind  see  the  note  to  that  form.^ 


No.  XXL 

Assault  with  intent  to  resist  the  lawful  detainer  of  the  party  assaulting. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1 853,  did  make  an  assault  upon  one 

C.  D.,  and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  detainer  of  him 
the  said  A.  B.,  for  a  certain  offence  for  which  the  said  A.  B.  was  then 
liable  to  be  detained  by  the  said  C.  D.,  that  is  to  say,  for  being  found 
by  the  said  C.  D.  stealing  turnips  of  one  E.  F.,  growing  in  the  land  of 
the  said  E.  F.,  against  the  form  of  the  statute  in  such  case* made  and 
provided. 

[See  the  statnte  7  &  8  Geo.  4,  c.  29,  s.  63 ;  9  Geo.  4,  c.  SI,  s.  25  :  and  see  Rex  ▼. 
Curran^  3  C.  &  P.  397.  Add  a  connt  4br  a  common  assault  as  in  No.  XL,  and  see  the  note 
to  that  foiTO.] 
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PreoedeiUa. 
2Mi8demeanor8 


No.  xxn.  ' 

Assault  with  intent  to  prevent  the  lawftd  detainer  of  a  third  party. 

STAFFORDSHIRE,  )  The  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A,  B.,  on  the  day 

of  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  one 

C.  D.,  and  did  then  beat,  wound,  and  ill-treat  him,  with  intent  in  so 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  detainer  of  one 
E.  F.,  for  a  certain  offence  for  which  the  said  E.  F.  was  then  liable  to 
be  apprehended  by  the  said  C.  D.,  that  is  to  say,  for  unlawfully  and 
maliciously  cutting  and  wounding  the  said  C.  D.,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  the  statute  9  Gea  4,  c.  31,  8.  25.    Add  a  count  for  a  common  assault  aa  in  No.  XI., 
and  see  the  note  to  that  fonn.] 


No.  XXIII. 

Assault  with  intent  to  prevent  the  lawful  detainer  of  the  Defendant  and  another, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  make  an  assault  upon  one 

C.  D.,  and  did  then  beat,  wound,  and  ill-lreat  him,  with  intent  in  so 
doing  then  and  thereby  to  resist  and  prevent  the  lawful  detainer  of  him 
the  said  A.  B.,  and  of  one  E.  F.,  for  a  certain  offence  for  which  they  the 
said  A.  B.  and  E.  F.  respectively  were  then  liable  to  be  detained  by  the 
said  C.  D.,  that  is  to  say,  for  feloniously  assaulting  with  intent  to  rob 
the  said  C.  D.,  against  the  foim  of  the  statute  in  such  case  made  and 
provided. 

[See  the  statute  9  Geo.  4,  c.  31,  s.  25.     Add  a  count  for  a  common  assault  as  in  No.  XL, 
and  see  the  note  to  that  form.] 


No.  XXIV. 

Assault  by  several  with  intent  to  prevent  the  lawful  detainer  of  one  of  the 

defendants, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )      oath  present,  that  A.  B.,  C.  D.,  and  E.  F. 

on  the  day  of  in  the  year  of  our  Lord  ]  853,  did  make  an 

assault  upon  one  G.  II.,  and  did  then  beat,  wound  and  ill-treat  him, 
with  intent  in  so  doing  then  and  thereby  to  resist  and  prevent  the 
lawful  detainer  of  the  said  A.  B.  for   a  certain  offence  for  which  he 
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the  said  A.  B.  was  then  liable  to  be  detained  by  the  said  6.  H.,  that  is     Prectdctit*, 
to  say,  for  feloniously  stealing  the  goods  and  chattels  of  the  said  G.  H.,        — — 
against  the  form  of  the  statute  in  such  case  made  and  provided.  2.iitsdentean'jr* 

[See  the  statute  9  Geo.  4,  o.  31,  s.  25.    Add  a  count  for  a  oommon  aaaault,  as  in  No.  XI., 
and  see  the  note  to  that  fonn.] 


No.  XXV. 

Genial  form  of  IndictmetU/or  Riot  and  AtamiU^  with  counts  for  inflicting  grievous 
bodily  hartn,  cutting  and  stabbing,  uiduwfully  wowtding,  assaulting  Peace  Officer 
in  the  execution  of  duty,  assault  to  prevent  the  lawful  apprehension,  detainer^  Sfc, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath   present,   that  A.  B.,  C.  D.,  E.  F., 

G.  H.,  and  J.  K.,  together  with  divers  evil-disposed  persons  to  the  jurors 
aforesaid  unknown,  on  the  day  of  ,  in  the  year  of  our  Lord 

1853,  unlawfully,  riotously,  routously  and  tumultuously  did  assemble 
together,  armed  with  sticks  and  stones,  and  other  offensiye  weapons,  to 
disturb  the  peace  of  our  Lady  the  Queen  ;  and  did  then  unlawfully, 
fiotously,  routously  and  tumultuously  make  a  great  noise,  riot  and 
tumult,  to  the  great  terror  and  disturbance  of  all  persons  then  passing 
and  residing  there  ;  and  being  so  assembled  and  gathered  together  as 
aforesaid,  they  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K.,  and  the 
said  other  evil-disposed  persons  aforesaid,  did  tiien  unlawfully,  riotously, 
routously  and  tumultuously  make  an  assault  upon  L.  M.,  and  did  then 
unlawfully,  riotously,  routously  and  tumultously  beat,  wouud  and  ill- 
treat  him. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  C  D.,  E.  F.,  G.  U.,  and  J.  K,  on 
the  day  and  year  aforesaid,  unlawfully  and  maliciously  did  inflict  upon 
the  said  L.  M.  some  grievous  bodily  harm,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K,  on 
the  day  and  year  aforesaid,  unlawfully  and  maliciously  did  cut,  stab  and 
wound  the  said  L.  M.,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Fourth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  II.,  and  J.  K.,  on 
the  day  and  year  aforesaid,  unlawfully  did  make  an  assault  in  and  upon 
the  said  L.  M.,  and  did  then  unlawfully  beat,  wound  and  ill-treat  the 
said  L.  M.,  and  did  thereby  then  occasion  actual  bodily  harm  to  the  said 
L.  M.,  against  the  form  of  the  statute  in  such  case  made  and  provided. 

Fifth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K.,  on 
the  day  and  year  aforesaid,  did  make  an  assault  upon  the  said  L.  M.,  the 
said  L.  M.  then  being  a  peace  officer,  to  wit,  a  constable,  and  then  being 
in  the  due  execution  of  his  duty  as  such  constable,  and  did  then  beat, 
wound  and  ill-treat  the  said  L.  M.,  so  being  in  the  due  execution  of  his 

e  2 
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Precedents,     c[utj  as  aforesaid,  against  the  form  of  the  statute  in  such  caae  made  and 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K.,  on 
the  daj  and  year  aforesaid,  did  make  an  assault  upon  the  said  L.  M.,  and 
did  then  heat,  wound  and  ill-treat  him,  with  intent  in  so  doing  then  snd 
thereby  to  resist  and  prevent  the  lawful  apprehension  of  the  said  A.  B. 
for  a  certain  offence  for  which  the  said  A.  B.  was  then  liable  to  be 
apprehended  by  the  said  L.  M.  ;  that  is  to  say,  for  assaulting  the  said 
L.  Ai.,  then  being  a  peace  officer  in  the  execution  of  his  duty,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

Seventh  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  J.  K., 
on  the  day  and  year  aforesaid,  did  make  an  assault  upon  the  said  L.  M^ 
and  did  then  beat,  wound  and  ill-treat  him,  with  intent  in  so  doing  dien 
and  thereby  to  resist  and  prevent  the  lawful  detainer  of  the  said  A.  B« 
for  a  certain  offence,  for  which  he,  the  said  A.  B.,  was  then  liable  to 
be  detained  by  the  said  L.  M.  ;  that  is  to  say,  for  assaulting  the  said 
L.  M.,  then  being  a  peace  officer  in  the  execution  of  his  duty,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

Eighth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  C.  D.,  £.  F.,  G.  H.,  and  J.  K.,  an 
the  day  and  year  aforesaid,  unlawfully  did  make  an  asiwult  in  and  upcm 
one  L.  M.,  and  did  then  unlawfully  beat,  wound  and  ill-treat  the  said 
L.  M. 

[The  aboTe  geoeral  form  of  indictment  for  riot  and  aasaolt  is  not  given  u  a  pncedeot  to  be 
literally  adopted  with  all  the  coanta  in  ordinary  casen,  but  rather  with  a  view  to  the  selectioB 
of  such  of  the  counts  as  seem  really  applicable  to  the  evidence.  The  multiplication  of  uoneceeaary 
counts  is  a  serious  evil,  not  to  be  encouraged;  but  at  the  same  time  the  real  facts  of  those  cases 
which  involve  charges  of  riot  and  assault  on  peace  officers,  are  frequently  obscured  by  conflicl- 
ing  testimony  and  the  excited  state  of  the  parties  concerned,  and  cannot  be  elicited  until  the 
witnesses  are  subjected  to  examination  and  cross-examination  on  the  trial.  It  ia  tbersfae 
frequently  necessary  in  these  cases  to  vary  the  chaise  to  prevent  the  oflfenders  escaping  frarn 
punishment  altogether.  Such  of  the  above  counts,  therefore,  as  seem  generally  applicable  should 
be  adopted.  For  instance,  it  may  be  sometimes  prudent  to  use  the  Ist,  2nd,  6tb,  7th  and  8tb 
counts,  or  the  1st,  4th,  5th  and  8th  counts  ;  but  in  no  case  can  it  be  necessaiy  to  uae  the  2od, 
3rd  and  4th  counts  together,  for  the  nature  and  result  of  the  assault,  so  far  as  to  detenniiM 
whether  it  be  a  stab,  or  merely  an  unlawful  wounding,  or  anything  beyond  a  common 
assault,  can  be  readily  ascertained.  On  the  other  hand,  instead  of  the  5th,  6th,  or  7th  counts, 
it  may  be  neoessary  to  intn>duce  one  or  more  of  those  in  forms  between  Nos.  XII.  and  XXIV.] 


No.  XXVI. 

Assault  an  a  Person  apprehending  Defendant  for  an  offence  under  the  14  ^  15 
Vict  c.  19,  with  a  Count  for  a  Common  Assault. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  was  by  night,  to  wit,  about  the 

hour  of  eleven  in  the  night  of  the  same  day,  at  the  parish  of  in 

the  county  of  Stafford,  then  and  there  armed  witli  a  certain  offensive 
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weapon,  to  wit,  a  pistol,  with  intent  then  and  there  by  night  as  aforesaid    PrtaedMta. 
to  break  into  the  dwelling-house  of  one  C.  D.,  there  situate,  and  then  and  «  w^;^T~__ 
there  by  night  as  aforesaid  in  the  said  dwelling-house  feloniously  to  steal,       w«8«aaior* 
take  and  carry  away  the  goods  and  chattels  of  the  said  G.  D»  then  and 
there  being  in  the  said  dwelling-house,  against  the  form  of  the  statute  in 
such  case  made  and  provided.     And  that  the  said  A.  B.  was  then  and 
there  by  night  as  aforesaid,  found  committing  the  said  misdemeanor  by 
one  E.  F.,  and  that  the  said  £.  F.  did  then  and  there  attempt  to  appre- 
hend the  said  A.  B.  for  the  said  misdemeanor,  and  that  the  said  A.  B.  did 
then  and  there  unlawfully  assault  and  offer  violence  to  the  said  E.  F., 
so  then  and  there  attempting  to  apprehend  the  said  A.  B.  for  the  said 
misdemeanor  as  aforesaid,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

Second  Count^And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  unlaw- 
fully did  assault,  beat,  wound  and  ill-treat  the  said  E.  F. 

[The  statute  14  &  15  Vict  c.  19,  8.  10,  enacts  that  **  it  shall  he  lawful  for  any  person  what- 
soever to  apprehend  any  person  who  shall  be  found  committing  any  offence  against  the  proviidona 
of  this  act,  and  to  convey  him  or  deliver  him  to  some  constable  or  other  peace-officer,  in  order 
to  his  being  conveyed,  as  soon  as  conveniently  may  be,  before  a  justice  of  the  peace,  to  be  dealt 
with  according;  to  law.*'  And  sect.  12  enacts  that,  *'  if  any  person  liable  to  be  apprehended 
tinder  the  provisions  of  this  aot  shall  assault  or  offer  any  violence  to  any  person  by  law  authorized 
to  apprehend  or  detain  him,  or  to  any  person  acting  in  his  aid  and  assistance,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding  three  years  " 

Mr.  Greaves  observes,  with  reference  to  the  last-menlioned  section,  that  it  **  was  introduced 
to  protect  all  persons  endeavouring  to  apprehend  offenders  under  the  provisions  of  the  act  In 
order  to  bring  a  person  within  this  clause,  it  most  bo  shown  that  he  was  found  committing 
some  offence  for  which  he  was  liable  to  be  apprehended  under  the  provisions  of  this  act,  and  that 
he  assaulted  some  person  attempting  to  apprehend  or  detain  him,  or  some  person  acting  in  his 
aid  and  assistance.** 

The  proof  here  stated  to  be  necessary,  is  certainly  true  with  reference  to  the  indictment  in 
the  precieding  form,  which  is  framed  for  the  came  of  an  assault  on  a  person  who  actually  found 
the  offender  committing  the  offence,  and  who  derives  his  power  to  apprehend  from  the  10th 
section  above  set  out;  and  moreover,  the  offence  itself  consists  in  being  found  by  night  armed. 
But  it  is  to  be  observed  that  the  12th  section  is  more  extensive,  and  evidently  includes  assaults 
on  all  persons  authorized  by  law  to  apprehend  or  detain  the  offender,  and,  consequently,  extends 
to  assaults  on  peace-officers  apprehending  or  detaining  by  virtue  of  a  warrant,  rendering  proof 
that  the  party  was  found  committing  the  offence,  in  many  cases  unnecessary.  The  offences 
comprised  in  the  statute  14  &  15  Vict.  c.  19,  are: 

1.  Being  found  anywhere  by  night  armed  with  any  dangerous  or  offensive  weapon  or  instru- 

ment whatever,  with  intent  to  break  or  enter  into  any  dwelling-house  or  other  building 
whatsoever,  and  to  commit  any  felony  therein. 

2.  Being  found  anywhere  by  night  in  possession  without  lawful  excuse  (the  proof  of  which 

excuse  is  imposed  upon  such  person)  of  any  picklock,  key,  crow,  jack,  or  other  imple- 
ment of  housebreaking. 

3.  Being  found  anywhere  by  night  with  a  face  blackened  or  otherwise  disguised,  with  intent 

to  commit  any  felony. 

4.  Being  found  by  night  hi  any  dwelling-house  or  other  building,  with  intent  to  commit 

any  felony  therein. 

5.  Unlawfully  applying  or  administering,  or  attempting  to  apply  or  administer  to  any  other 

pe»on  , my  chloroforir,  laudanum,  or  other  stupifying  or  overpowering  drug,  matter, 
or  thing,  with  intent  to  enable  such  offender  or  any  other  person  to  commit,  or  with 
intent  to  assist  such  offender  or  other  person  in  committing,  any  felony. 

6.  Unlawfully  and  maliciously  inflicting  upon  nny  other  person,  either  with  or  without  any 

weapon  or  instruntent,  any  grievous  bodily  harm,  or  unlawfully  and  maliciously  cutting, 
stabbing,  or  wounding  any  other  person. 

7.  Wilfully  and  maiidously  putting,  placing,  casting  or  throwing  upon  or  across  any  railway 

any  wood,  stone,  or  other  matter,  or  thing,  with  intent  to  obetruct,  upset,  ovprthrow  or 
destroy  any  eni^ine,  tender,  carriage,  or  truck  using  such  railway,  or  to  endanger  the 
safety  of  any  person  travelling  or  being  upon  such  railway. 
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Preoedenti,  8.  Wilfallj  and  malicioualj  taking  up,  remoTinic  or  displaciog  any  nil,  deeper,  or  otber 

matter  or  thing  belonging  to  any  railway,  with  any  of  the  intents  before  menticned. 

2,Iifitdemeanor8       9«  Wilfolly  and  maliciously  taming,  moving,  or  diverting  any  points  or  other  machineiy  be- 
longing to  any  railway,  with  any  of  the  intents  before  mentioned. 

10.  Wilfully  and  maliciously  making  or  showing,  biding  or  removing  any  signal  or  light 

upon  or  near  to  any  ndlway,  with  any  of  the  intents  before  mentioned. 

1 1.  Wilfally  and  maliciously  doing  or  causing  to  be  done,  any  other  matter  or  thin^,  with 

any  of  the  intents  before  mentioned. 

12.  Wilfully  and  maliciously  casting,  throwing,  or  causing  to  fall  or  strike  against,  into,  or 

npon  any  engine,  tender,  carriage  or  truck,  used  upon  any  railway,  any  wood,  stone. 
or  other  matter  or  thin«r,  with  intent  to  endanger  the  safety  of  any  person  being  in  or 
upon  such  engine,  tender,  carriage,  or  truck. 

13.  Wilfully  and  maliciously  setting  fire  to  any  ntation,  engine-house,  warehouse,  or  ocher 

building  belonging  or  appertaining  to  any  railway,  dock,  canal,  or  other  navigntioo. 

14.  Wilfully  and  maliciously  setting  fire  to  any  goods  or  chattels  beine  in  any  building,  the 

settii^  fire  to  which  is  made  felony  by  this  or  any  other  act  of  Parliament 
It  it  to  be  observed  that,  of  the  above  offences,  the  first  four  and  the  last  are  triabk  at 
quarter  sessions:  and,  as  a  charge  of  assault  against  a  person  liable  to  be  apprehended  for  as 
offence  is  generally  accompanied  by  a  prosecution  for  that  offence,  and,  consequently,  the  same 
tribunal  that  disixraes  of  the  one  disposes  of  the  other  arising  out  of  it,  it  follows  that  charges 
of  assault  under  the  12th  sectiontriedat  quarter  sessions,  will,  in  practice,  be  confined  to  those  oues 
where  the  offence  that  gave  rise  to  it  is  comprised  in  the  first  four  or  the  last  cbus  For  example,  a 
Court  of  Quarter  Sessions  will  be  rarely,  if  ever,  called  on  to  try  an  offender  for  assaulting  a  person 
apprehending  him  for  malicious  acts  on  railways  under  the  statute;  because,  that  court  having  no 
power  to  try  the  offender  for  that  charge,  he  must  be  tried  for  it  at  the  assizes,  and  there  oIm 
the  charge  of  assault,  if  made  at  all,  will  be  preferred.  On  tlie  other  hand,  if  the  assault  was 
committed  in  the  apprehennon  of  the  offender  for  being  found  at  night  armed,  with  intent  to 
commit  felony,  as  the  latter  offence  is  triable  at  quarter  sessions,  whenever  the  offender  is  cobi- 
mitted  for  trial  at  the  sessions,  the  charge  of  assault  will  be  also  disposed  of  there. 

The  provisions  of  the  12th  section  do  not  appear  to  be  productive  of  any  great  practical  ad- 
vantage, for,  by  the  9  Geo.  4,  c.  31,  s.  25,  any  person  convicted  of '  any  assault  upon  any  persoe 
with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  assaulting 
or  of  any  other  person,  for  any  offence  for  which  he  or  they  may  be  liable  by  law  to  be  appre- 
hended,' may  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gsol  or  hoa:»e  of 
correction,  for  any  term  not  exceeding  two  years,  and  may  be  also  fined,  and  required  to  find 
sureties  fi>r  keeping  the  peace.  The  12th  section  of  the  recent  statute  is  only  more  extensive 
in  the  following  respects: — First,  that,  under  it,  it  is  not  necessary  that  the  assault  should  be 
with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer;  and,  secondly,  in  the 
amount  of  punishment,  three  years  being  the  limit  instead  of  two.  The  latter  is,  howe%*er,  of 
little  consequence,  as  even  the  two  years'  imprisonment  under  the  statute  of  9  Geo.  4  is  seldom 
inflicted,  for  the  simple  reason  that,  if  the  assault  produce  serious  results  to  the  health  or  limb 
of  the  party,  the  offender  must  be,  of  necessity,  amenable  to  heavier  punishment  under  other 
provisions  of  the  law,  and  upon  an  indictment  differently  framed.  The  other  distinction  is  of 
little  value,  for  it  is  very  rarely,  if  ever,  that  an  assault  is  committed  by  a  person  about  to  be 
apprehended  or  in  actnal  custody,  unless  with  a  view  to  prevent  his  apprehension  or  detainer. 
The  9  Geo.  4,  c  31,  is,  on  the  other  hand,  more  comprehensive  in  a  material  point  than  the 
above  1 2th  section;  for,  as  Mr.  Greaves  observes,  under  the  25th  section  of  the  old  act,  any 
person,  other  than  the  party  liahle  to  be  apprehended,  may  be  punished  for  any  assault  on  a 
person  apprehending  or  detaining  any  person  under  the  recent  statute.  The  forms  above  given 
for  cases  under  the  2  5th  section  of  the  9  Geo.  4,  c.  31 ,  seem  to  be,  therefore,  suflicient  in  almost 
all  cases  (see  forms  from  No.  XVII.  to  Na  XXIV.);  and  tliey  have  the  advantage  of  being  more 
concise  than  the  last  and  the  next  forms,  which  seem  nnnecessarily  long,  but  are  drawn  in  oon- 
furmity  with  those  given  by  Mr.  Greaves,  in  his  edition  of  Lord  Campbeirs  Acts,  p.  78.] 


No.  XXVIL 

Assault  on  a  Person  aiding  another  in  apprehending  Defendant  for  an  offence  under 
the  14  ^  15  Vict,  c,  19. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J       oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  at  the  parish  of  in 
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the  coQDty  of  Stafford,  felonioaalj,  wilfully  and  maliciously  did  set  fire     Prtcedenfs, 

to  a  certain  stack  of  wood,  then  and  there  being  in  a  certain  dwelling-       . 

house  of  one  C.  D.  there  situate,  against  the  form  of  the  statute  in  such  S.it/Mdnwonora 
case  made  and  provided);  and  that  the  said  A.  B.  was  then  and  there  found 
committing  the  said  felony  by  one  £.  F.,  and  that  the  said  E.  F.  did  then 
and  there  attempt  to  apprehend  the  said  A.  B.  for  the  said  felony,  and 
that  one  G.  H.  did  then  and  there  aid  and  assist  the  said  £.  F.  to  appre- 
hend the  said  A.B.  for  the  felony  aforesaid  ;  and  that  the  said  A.  B.  did 
then  and  there  assault  the  said  G.  H.  so  then  and  there  acting  in  aid  and 
assistance  of  the  said  E.  F.  in  apprehending  the  said  A.  B.  for  the  said 
felony  as  aforesaid,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[Add  a  count  for  a  common  assault  as  in  the  last  form,  aod  see  the  note  to  that  form.] 


No.  xxvm. 

Assault  on  a  Person  apprehending  DefendamJt  commiUing  an  indictable  qffence  in 

the  night. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      bath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  yeai  of  our  Lord  1853,  did  by  night,  to  wit,  about  the 

hour  of  twelve  in  the  night  of  (he  same  day,  feloniously  steal,  take  and 
carry  away  six  tame  henfotcls  of  the  goods  and  chattels  of  C.  D.  ;  and 
that  the  said  A.  B.  was  then  found  committing  the  said  felony  in  the 
night  as  aforesaid,  by  one  E.  F.,  and  that  the  said  E.  F.  did  then 
attempt  to  apprehend  the  said  A.  B.  for  the  said  felony  ;  and  that  the 
said  A.  B.  did  then  unlawfully  assault  and  offer  violence  to  the  said  E.  F., 
so  then  attempting  to  apprehend  the  said  A.  B.  for  the  said  felony  as 
aforesaid,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
unlawfully  did  assault,  beat,  wound  and  ill-treat  the  said  E.  F. 

[The  statute  14  &  15  Vict.  c.  19,  s.  11,  after  reciting  that  "doubts  have  been  entertained  as 
to  the  authority  to  apprehend  persons  found  committing  indictable  offences  in  the  night," 
enacts,  **  that  it  shall  be  lawful  for  any  person  whatsoorer  to  apprehend  anj  person  who  shall 
be  found  committing  any  indictable  offence  in  the  night,  and  to  convey  him  or  deliver  him  to 
some  constable  or  other  peace-officer,  in  order  to  his  being  conveyed,  as  soon  as  conveniently  may 
be,  before  a  justice  of  the  peace,  to  be  dealt  with  according  to  law."  Mr.  Greaves  says: — '*  As 
tlie  Uw  existed  before  this  statute  passed,  there  were  sundry  cases  in  which  persons  committing 
offences  by  night,  could  only  Uwfully  be  apprehended  by  certain  specified  individuals,  amongst 
whom  peace-officers  and  constables  were  sometimes  omitted.  The  consequence  was,  as  might 
naturally  be  expected,  that  resistance  was  frequently  made  by  offenders,  and  grievous,  if  not 
mortal  injuries,  inflicted  upon  persons  endeavonring  to  apprehend  such  offenders.  Indeed,  many 
melancholy  instances  have  occurred  where  death  has  been  occasioned  m  a  nightly  fray,  and  the 
party  causing  such  death,  though  found  committing  an  offence  for  which  he  might  have  been 
•  lawfully  apprehended  by  some  one,  has  escaiied  the  punishment  he  deserved  for  killing  a  person, 
who  honestly  believed  that  he  had  not  only  a  right,  but  was  in  duty  bound,  to  apprehend  him, 
because  it  turned  out,  upon  investigation  on  the  trial,  that  such  person  was  not  lawfully  entitled 
so  to  apprehend,  through  some  ctnLie  or  other,  of  which  the  party  killing  had  no  knowledge  at 
the  time.  This  clause,  with  a  view  to  remedying  all  such  cases,  authorizes  any  person,  be  he 
who  he  may,  to  apprehend  any  person  found  committing  any  felony  or  indictable  misdemeanor  in 
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Precedeni$.     the  night;  and  it  is  concdTod  that  it  ^11  proTe  highly  beneficial,  as  nothing  can  man  etnmffj 

, tend  to  the  repression  of  offences  than  the  eertain  knowledge  that,  if  the  party  is  fimnd  cob- 

2^\fi»demeaHorit  mftting  them,  by  any  one,  soch  person  may  at  once  apprehend  him  :"  (Lord  Campb^'s  Acts 
by  Greaves,  p.  46.)  The  libove  fbrm  and  the  following,  are  framed  on  this  section,  oonpkid  with 
the  12th  section,  set  oat  in  the  note  to  form  No.  XXVI.  See  the  observations  hi  that  note,  m 
to  the  safficiency  of  the  ordinary  forms  under  the  9  Qeo.  4,  o.  81,  s.  25.] 


No.  XXIX. 

AtMatdt  on  a  Person  aiding  another  in  apprehension  of  Defendant  cofnmittixg  A 
indictable  offence  in  the  night, 

STAFFORDSHIRE, )  The  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  by  night,  to  wit,  about  the 

hour  of  ten  in  the  night  of  the  same  daj,  feloniously  steal,  take  and 
carry  away  one  wether  sheep^  the  property  of  C.  D.,  against  the  form  of 
the  statute  in  such  case  made  and  provided  ;  and  that  the  said  A.  B.  was 
then  found  committing  the  said  felony  in  the  night  as  aforesaid  by  one 
£.  F.,  and  that  the  said  E.  F.  did  then  attempt  to  apprehend  the  said 
A.  B.  for  the  said  felony,  and  that  one  6.  H.  did  then  by  night  aid  and 
assist  the  said  E.F.  to  apprehend  the  said  A.  B.  for  the  felony  aforesaid  ; 
and  that  the  said  A.  B.  did  then  assault  the  said  G.  H.,  so  then  acting  ia 
aid  and  assistance  of  the  said  £.  F.  in  apprehending  the  said  A.  B.,  by 
night,  for  the  said  felony  as  aforesaid,  sgainst  the  form  of  the  statute  ia 
such  case  made  and  provided. 

[Add  a  count  fbr  a  common  assault  as  in  the  last  form,  and  see  the  note  to  that  fintn.] 


No.  XXX, 

Against  a  Master  or  Mistress  for  neglecting  to  provide  food  far  an  Apprentice 
or  Servant  under  the  14  ^  16  Vict.  c.  11. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  was  the  master  of  one  C.  D.,  his 

apprentice,  and  was  then  legally  liable  to  provide  for  the  said  C.  D.,  as 
his  apprentice  as  aforesaid,  necessary  food  and  clothing,  and  that  the  said 
A.  B.  did  then  wilfully,  and  without  lawful  excuse,  refuse  and  neglect  to 
provide  necessary  food  and  clothing  for  the  said  C.  D.,  whereby  the 
health  of  the  said  C.  D.  then  was  permanently  injured,  against  the  fonu 
of  the  statute  in  such  case  made  and  provided. 

[The  statute  14  &  1.5  Vict.  c.  11,  s.  1,  enacts,  *'  that  where  the  nsaater  or  nustnss  of  any 
person  shall  be  legally  liable  to  provide  for  such  person  as  an  apprentice  or  as  a  serrant,  neces- 
sary food,  clothing  or  lodging,  and  shall  wilfully,  and  without  lawful  excuse,  refuse  or  n^leot 
to  provide  the  same,  or  where  the  master  or  mistress  of  any  such  person  shall  unlawfully  and 
maliciously  assault  such  person,  whereby  the  life  of  such  person  shall  be  endangered,  or  the 
health  of  such  person  shall  have  been  or  shall  be  likely  to  be  permanently  injured,  such  nuistfr  or 
mistress  shall  be  guilty  of  a  misdemeanor,  and  being  oonvioted  thereof,  shall  be  liable  to  be 
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impruoDed,  with  or  without  hard  Ubour,  in  the  oommoD  fcaol  or  house  of  correc^on,  for  aoj  term      PreeedmUt. 

not  exceeding  three  years."    '*  This  section,"  observes  Mr.  Qreaves,  **  is  obscnrelj  worded.    It  

seems  donbtfol  whether  the  words,  *  whereby  the  life  of  snch  person/  &c,  are  applicable  to  the  2,Mudemsimor$ 

clause  as  to  the  assanlttng  only,  or  to  both  clauses.  It  will  be  safer,  therefore,  in  any  indictment 

on  the  fint  clause,  to  have  one  count  alleging  that  the  life  or  health  was  endangered,  &c  and  another 

omitting  that  allegation"  (Lord  Campbeirs  Acts,  by  Greaves,  p.  79);  but,  it  is  observed  by  Mr. 

Arcbbold  that,  if  the  above  words  really  do  not  form  any  part  of  the  deJSnition  of  the  offence, 

they  may  be  rejected  as  surplusage,  and  need  not  be  proved  :  (Archbold's  new  System  of 

Criminal  Procedure,  &c.  p.  292.) 

As  all  persons  who  take  part  in  the  commission  of  a  misdemeanor  are  principals,  it  should 
seem  that  a  wife,  who  "oo-opented  with  her  husband  in  committing  any  ofieoce  within  this 
section,  would  be  liable  to  be  prosecuted  and  punished  in  the  same  manner  as  her  husband,  provided 
her  co-operation  were  suoh  as  to  show  that  she  did  not  act  under  the  coercion  of  her  husband: 
(see  1  Bttssell  on  Grimes  and  Misdemeanors,  p.  18,  e(  teq. ;  Reg.  v.  MoiUmd^  2  M.  C.  C.  R.  276; 
Reg,  y.  Clayton^  1  G.  &Kir.  128;  Rex  v.  Douglas,  R.  &  M.  G.G.  R.  480  ;  Reg.  ▼.  Wright, 
9  G.  &  P.  754.)  And,  on  the  same  ground,  any  servant  or  other  who  co-operated  witli  a  master 
or  mistress  in  committing  any  such  offence,  would  also  seem  to  be  equally  liable  to  punishment: 
(Lord  Gampbeirs  Acts,  by  Greaves,  pp.  49,  50.) 

Section  2  of  the  statute  enacts  that  "  the  costs  and  expenses  of  the  prosecution  of  any  such 
misdemeanor  as  aforesaid,  may  be  allowed  and  ordered  by  the  court  before  which  the  indictment 
shall  be  tried,  in  like  manner  as  the  costs  of  the  proeecution  in  certain  cases  of  misdemeanor 
under  the  act  of  the  seventh  year  of  the  reign  of  King  George  the  Fourth,  chapter  sixty-four, 
or  may  be  allowed  and  ordered  by  the  Court  of  Queen's  Bench,  in  case  the  indictment  shall  have 
been  removed  into  that  court,  to  be  paid  by  the  treasurer  of  the  county,  or  other  officer  who 
would  have  been  liable  to  pay  under  the  order  of  the  court,  in  which,  but  for  such  removal,  the 
indictment  would  have  been  tried."] 


No.  XXXI. 

Againit  a  Matter  or  Mistress  far  maliciously  assaulting  an  Apprentice  or  Servant 
under  Me  14  ^  15  Vict.  c.  11,  with  Counts  for  maliciously  inflicting  bodily  harm, 
and  for  a  Common  Assault 

STAFFORDSHIRE,  \  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did  make 
an  assault  in  and  upon  one  C.  D.,  his  apprentice,  and  did  then  beat  and 
ill-treat  the  said  C.  D.,  whereby  the  health  of  the  said  C.  D.  was  then 
permanently  injured,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A  B.,  on  the  day  and  year  aforesaid,  un» 
lawfully  did  assault  the  said  C.  D.,  and  then  unlawfully  and  maliciously 
did  inflict  upon  him  some  grievous  bodily  harm,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

Third  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  un- 
lawfully did  assault,  beat,  wound  and  ill-treat  the  said  C.  D. 

[See  the  sUtute  14  &  15  Vict  c.  11,  s.  1,  in  the  note  to  the  last  form.] 
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No.  XXXII. 
Indecent  Asuudt,  with  a  Count  for  a  Common  AuatiU. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  m  the  year  of   our  Lord,   1853,  did  unlawfully  and  in- 

decently assault  one  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
against  the  will  .of  her  the  said  C.  D.,  put  and  place  the  hands  of  him 
the  said  A.  B.  upon  and  against  the  private  parts  of  the  said  C.  D^  and 
did  then  otherwise  ill-treat  and  ill-use  her,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
did  make  an  assault  on  the  said  C.  D.,  and  did  beat,  wound  and  ill-treat 
the  said  C.  D. 


[The  14  &  15  Vict.  c.  100,  a.  29,  empowers  the  court  to  order  offeodere  conTictedof  < 
indictable  misdemeaoors,  to  be  kept  to  hard  labour  doriog  the  whole  or  any  part  of  thdr  im- 
prisonment. AmonjT  the  misdemeanorB  specified,  is  "any  indecent  assault :"  (see  the  eectios 
in  the  note  to  form  No.  V.,  ante.)  It  will  be  obserred  that  the  section  does  not  create  any  new 
indictable  offence,  and  it  may  be  a  question  what  assaults  come  under  the  definition  of  **iiideoeot.* 
Hitherto  the  term  "indecent  assault," as  a  legal  definition,  has  been  confined  to  indecent assaulia 
on  persons  of  the  male  sex,  but  there  can  be  no  doubt  that  a  much  more  eztensiTe  ngnificatka 
is  to  be  applied  to  the  words  in  the  above  secUon,  and  that  they  include  ail  assaults  against 
public  decency  and  morality.  Mr.  Greaves  has  the  following  valuable  obeervatioaa  on  this 
point  in  his  edition  of  Lord  Carapbeirs  Acts  (p.  32.)  "  The  term  *  assault'  in  its  proper  l^f^ 
signification,  applies  to  a  case  where  the  person  of  tlie  party  assaulted  has  not  been  actually 
touched:  where  that  has  been  done,  a  battery,  properly  speaking,  has  been  committed.  It  is 
obvious,  however,  that  in  this  section,  the  term  *  assault'  is  used  in  its  common  acoeptatioo  as 
including,  if  not  as  being  confined  to  cases  where  there  has  been  a  battery.  '  An  asaantt 
occasioning  actual  bodily  harm,'  plainly  means  a  battery,  and  in  most  cases  'an  indcoent 
assault'  will  include  a  battery,  and  it  may  be  doubted  whether  there  can  be  an  indcoent 
assault,  unless  the  person  or  clothes  of  the  party  alleged  to  have  been  assaulted  hafrs 
been  touched.  It  has  never  yet  been  suggested  that  an  indecent  exposure  of  the  persoB, 
however  near  it  might  be  to  a  female,  amounted  to  an  assault,  and  had  there  been  any 
foundation  for  such  a  poHition,  it  would  hardly  have  escaped  notice  in  such  cases  aa  Reg.  v. 
Wehb  (1  D.  C.  C.  R.  338);  and  Reg.  v.  Watson  (2  Cox's  Crim.  Cas.  376  ;  2  G.  &  K.  933.) 
It  should  seem  that  an  exposure  amounting  to  a  mere  solicitation  of  chastity,  would  faaxdJy 
amount  to  an  assault,  which  means  *  an  attempt  or  offer  with  force  and  violence  to  do  a  corporal 
hurt  to  another,'  '  accompanied  with  such  circumstances  as  denote  at  the  time  an  inteotiiBi, 
coupled  with  a  present  ability,  of  using  actual  violence  against  the  person  of  another: '  (I  Boss. 
C.  &  M.  750.)  If  there  were  no  intention  or  attempt  to  touch  the  person  of  the  party,  it  sboaM 
seem  there  could  be  no  assault  in  point  of  law;  but  any  touching  of  the  person,  however  aligfatt 
in  an  indecent  manner,  against  the  will  of  the  party  touched,  would  no  doubt  bring  the  party 
touching  within  this  clause.  An  indecent  assault  with  intent  to  commit  a  rape  is  afaready  pfx>- 
vided  for  by  the  9  Geo.  4,  c.  31,  s.  25;  and  any  indecent  conduct,  to  which  the  party  to  whom 
it  was  applietl  consented,  would  not  amount  to  an  assault:  (^Reg.  v.  Afartm,2  M.G.  €.  K 123; 
Reg.  V.  Read^  1  D.  G.  G.  R.  337.)  To  these  two  clashes,  therefore,  this  section  will  not  apply. 
But  if  the  party  were  fraudulently  induced  to  submit  to  indecencies,  the  party  gnilty  dT  the 
fraud  would  be  guilty  of  an  indecent  assault:  {Rfg.  v.  Caee,  1  D.  G.  G.  R.  580;  i2»  v.  Ronmdi 
R.  &  M.  G.G.  R.  19;  Reg.  v.  Stanton,  1  G.&  K.  415;  Reg.  v.  Saunders,  8  C.  &P.  265;  Reg. 
V.  Williams,  8  G.  &  P.  286.)  To  this  class  of  cases,  therefore,  the  clause  is  clearly  applicable, 
and  so  it  is  also  to  all  those  cases  where  a  man  indecently  applies  his  hand  to  a  female  against 
her  consent,  whether  for  the  purpose  of  solicitation  or  otherwise.  Nor  can  it  be  doubted  that 
the  clause  includes  indecent  assaults  upon  man  or  boy." 

There  does  not  appear  to  be  any  legal  necessity  for  a  separate  count  in  order  to  convict  the 
defendant  of  a  common  assault,  for  the  judgment  of  the  court  (imprisonment  without  hard 
Libour)  would  not  be  inconsistent  with  the  offence  charged  in  the  indictment,  although  bard 
labour  might  have  been  added  if  the  defendant  were  convicted  of  the  whole  offence.  StiU  it 
seems  fairer  to  the  prisoner,  as  there  may  be  a  great  distinction  in  the  enormity  of  the  offence 
between  an  indecent  snd  a  common  assault,  that  if  guilty  only  of  the  latter,  the  record  of  his 
offence  should  be  clearly  confined  to  that.] 
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PrecedmU. 
No.  XXXUI.  2Jfiidemeanor8 

Indecent  Assault  with  intent  to  have  an  improper  connexion. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Qpeen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  and  in- 

decently assault  one  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
against  the  will  of  the  said  G.  D.,  put  and  place  the  private  parts  of  the 
said  A.  B.  against  the  private  parts  of  the  said  G.  D.,  and  did  otherwise 
ill-treat  and  ill-use  her. 

[See  Reg.  v.  Stanton^  1  C.  &  E.  415,  and  the  distinction  pointed  ont  in  that  case  hy  Mr. 
Justice  Coleridge,  between  an  assault  with  intent  to  commit  a  rape,  and  an  assault  with 
intent  to  have  an  improper  connexion:  and  see  Reg.  y.  Saundert^  S  C.  &  P  265  ;  Reg.  ▼. 
WilluimSf  Id.f  286.  The  act  being  done  fraudulently  will  support  the  averment  that  it  was 
against  the  will  of  the  prosecutrix.  This  form  seems  applicable  where  actual  connexion  has 
taken  place  under  circumstances  involying  anj  legal  assault,  but  no  higher  offence:  (see  Reg. 
y.  Case,  I  Den.  C.  0.  580;  19  L.  J.,  N.S.,  174,  M.  C;  S.  C,  4  Cox  Crim.  Ca«  220.) 


No.  XXXIV. 

Indecent  Assault  by  other  means. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in   the  year  of  our  Lord  1853  did  unlawfully  and  in- 

decently assault  one  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
against  the  will  of  the  said  C.  D.,  pull  and  strip  the  clothes  of  the  said 
C.  D.  from  and  off  the  body  of  the  said  C.  D.,  and  did  otherwise  ill-treat 
and  ill-use  her. 

[This  indictment  is  framed  with  reference  to  the  case  of  Rex  y.  Rosintki  (B.  &  M.  CO. 
R.  19),  where  it  was  held  that  a  medical  man  making  a  female  patient  strip  naked  under  the 
pretence  that  he  could  not  otherwise  judge  of  her  ilhiess,  is  an  assault,  if  he  himself  assisted 
to  take  off  the  clothes.] 


No.  XXXV. 

Assault  with  intent  to  commit  a  Rape. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1863,  did  unlawfully  make  an  assault 

upon  one  C.  D.,  with  intent  then  to  ravish  and  carnally  know  the  said 
C.  D.  against  her  will,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

[See  the  statute  Geo.  4*  c.  31,  s.  25.  The  defendant  may  be,  it  seems,  couTicted  of  thia 
offence,  although  it  should  appear  that  a  rape  was  actually  perpetrated:  (see  the  stat  14  &  15 
Vict  c.  100,  8.  12,  note  to  form  No.  XXXVll.),  but  in  such  a  ease  it  woald  be  right  to  dis- 

/2 
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Prfffflf/fflifr     charge  the  jory,  so  that  the  pnaoner  might  be  indicted  for  the  felony :  (aee  Lord  Gampbeira  Acta, 

by  GreaveSf  p.  1 6.)    A  qaestion  may  be  raised  indeed,  notwithstanding  s.  12  of  the  14  &  1 5  Vict. 

2Mudem«anon  ^  ^^>  whether,  if  the  offence  did  in  fact  amount  to  rape,  a  Goort  of  Quarter  f 
jarisdiction  to  try  an  indictment  for  the  inferior  ofiBsnce?] 


No.  XXXVL 


Assault  with  intent  to  commit  a  Rape^  toith  a  Count  for  an  Indecent  Asstndt. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  make  an  assault 

upon  one  G.  D.,  with  intent  then  to  ravish  and  carndly  know  the  said 
C.  D.  against  her  will,  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.,  on  the  day  and  year  afcresaid, 
did  unlawfully  and  indecently  assault  one  C.  D.,  and  did  then  unlawfully 
and  indecently,  and  against  the  will  of  her  the  said  C.  D.,  pull  ap  the 
clothes  of  her  the  said  C.  D.,  and  did  then  unlawfully,  indecently,  and 
against  the  will  of  the  said  C.  D.,  put  and  place  the  private  parts  of  him 
the  said  A.  B.  against  the  private  parts  of  her  the  said  C.  D.,  and  then 
did  other  wrongs  to  the  said  C.  D.,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 


No.  XXXVIL 


Carnally  knowing  a  ChUd  above  ten  and  under  the  age  of  twelve  pears. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  and  carnally 

know  and  abuse  one  C.  D.^  the  said  C.  D.  then  being  an  infant  above 
the  age  of  ten  years  and  under  the  age  of  twelve  years,  to  wit,  of  the  age 
of  eleven  years,  against  the  form  of  the  statute  in  Such  case  made  and 
provided. 

[See  the  statute  9  Geo.  4,  c.  31,  s.  17.  On  this  indictment  the  offender  may  be  convicted  of 
an  attempt  to  commit  the  offence:  (see  14  &  15  Vict.  c.  100,  s.  9.)  On  the  other  hand,  if  the 
ofienoe  turns  oat  to  be  rape,  having  been  committed  against  the  girl  s  will,  the  defendant  may 
still  be  oonylcted  of  the  misdemeanor;  the  12th  section  of  the  laut-mentioned  statute  ^mv^ng 
that  '*  if  upon  the  trial  of  any  person  for  any  misdemeanor,  it  shall  appear  that  the  facts  given 
in  eridence  amonnt  in  law  to  a  felony,  each  person  shall  not  by  reason  thereof,  be  entitled  to  be 
acquitted  of  such  misdemeanor;  and  co  person  tried  for  such  misdemeanor  shall  be  liable  to  be 
afterwards  prosecuted  for  felony  on  the  same  facts,  unless  the  court  before  which  such  trial  mtj 
be  had,  shall  think  fit  m  its  discretion  to  dischavge  the  jury  from  giving  any  verdict  upon  such 
trial,  and  to  direct  such  person  to  be  indicted  for  felony,  in  which  case  such  person  may  be 
dealt  with  in  all  respects  as  if  he  had  not  been  put  upon  his  trial  for  such  misdemeanor,*  and  in 
the  case  of  rape,  the  coart  would  generally  act  on  this  latter  power,  and  direct  the  prisoner  to 
indicted  for  the  felony :  (see  note  to  form  No.  XXXV.,  ^'Assault  with  intent  to  commit  a  Rape.")] 
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2.Mi9demetmon 

No.  xxxvin. 

Carnally  knowing  a  Child  above  ten  and  under  the  age  of  twelve,  wUk  a  Count 
for  an  Indecent  Assault. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  and  carnally 

know  and  abuse  one  C.  D.,  the  said  C.  D.  then  being  an  infant  above  the 
age  of  ten  years,  and  under  the  age  of  twelve  years,  to  wit,  of  the  age  of 
eleven  years,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

Second  CounL — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
did  unlawfully  and  indecently  assault  one  C.  D.,  and  did  then  unlawfully 
and  indecently,  and  against  the  will  of  the  said  C.  D.,  puU  up  the  clothes 
of  her  the  said  C.  D.,  and  did  then  unlawfully  and  indecently,  and 
against  the  will  of  the  said  C.  D.,  put  and  place  the  private  parts  of  him 
the  said  A.  B.  against  the  private  parts  of  her  the  said  C.  D.,  and  then 
did  other  wrongs  to  the  said  C.  D.,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 


No.  XXXIX. 

Attempting  to  have  carnal  kwndedge  of  a  Cfirl  under  twelve  years  of  age. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1868,  did  unlawfully  make  an  attempt 

to  have  carnal  knowledge  of  one  C.  D.,  then  being  an  infant  under  the 
age  of  twelve  years,  to  wit,  of  the  age  of  nine  years,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

[The  statate  14  &  15  Viet  c  100,  8. 29  (Me  note  to  form,  No.  V.,  caUe\  empowen  the  court 
to  inflict  hard  laboor  as  part  of  the  punishment  for  persona  conTicted  of  "  anj  attempt  to  have 
carnal  knowledge  of  a  girl  ander  twehe  years  of  age."  This  section,  as  has  been  before 
remarked,  does  not  create  any  new  offence.  Nevertheless,  a  connt  in  the  above  form  seems 
sufficient,  for  although  the  carnal  knowledge  of  a  child  under  ten  is  a  felony,  while  the  canud 
knowledge  of  a  child  between  ten  and  twelve  is  a  misdemeanor,  yet  the  attempt  to  commit 
either  ofience  is  a  misdemeanor,  for  the  punishment  of  which  there  is  no  legal  distinction.  If 
the  child  was  between  the  ages  of  ten  and  twelve,  it  will  be,  generally  speaking,  advisable  to 
indict  the  offender  for  the  statutable  misdemeanor,  and  if  acquitted  of  that,  he  may  be  convicted 
of  the  attempt:  (see  note  to  form  No.  XXXVII.}] 
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PreoedenU. 

^JiudemBonon  No.  XL. 

Attempting  to  have  carnal  knowledge  of  a  Girl  tmder  twelve,  with  a  CoutU  far 
an  Indecent  Assault, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  did  unlawfully  make  an  attempt 

to  have  carnal  knowledge  of  one  C.  D.,  then  being  an  infant  under  the 
age  of  twelve  years,  to  wit,  of  the  age  of  nine  years,  against  the  foim 
of  the  statute  in  such  case  made  and  provided. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  did 
unlawfully  and  indecently  assault  one  C.  D.,  and  did  unlawfully  and 
indecently,  and  against  the  will  of  the  said  C.  D.,  pull  up  the  clothes  of 
her  the  said  G.  D.,  and  did  then  unlawfully  and  indecently,  and  against 
the  will  of  the  said  C.  D.,  put  and  place  the  private  parts  of  him  the  said 
A.  B.  against  the  private  parts  of  her  the  said  C.  D.,  and  then  did  other 
wrongs  to  the  said  C.  D.,  against  the  form  of  the  statute  in  such  case 
made  and  provided. 


§  2.  Offences  against  Pbopsbtt. 

No.  XLL 

Obtaining  Ooods  by  means  of  false  pretences. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  /      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.,  that  he  the  said  A.  B.  was  then 
sent  by  £.  F.  to  the  said  G.  D.  for  a  pair  of  shoes^  by  means  of 
which  said  false  pretence  the  said  A.  B.  did  then  unlawfidly  obtain  from 
the  said  G.  D.  a  pair  of  shoes,  of  the  goods  and  chattels  of  the  said  C.  D., 
with  intent  to  defraud.  Whereas,  in  truth  and  in  fact,  the  said  A.  B. 
was  not  then  sent  by  the  said  £.  F.  to  the  said  G.  D.  for  a  pair  of  shoes^ 
as  he  the  said  A.  B.  then  well  knew,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[The  statute  7  &  8  Geo.  4,  c.  29,  8.  6S,  euacts,  that  "  if  aoy  peraon  shall,  bj  any  fidse 
pretence,  obtain  from  any  other  person  any  chattel,  money,  or  Taluable  security,  with  intent  to 
cheat  or  defrand  any  person  of  the  same,  every  snch  o£fender  sliall  be  gnilty  of  a  misdemeanor." 
The  same  section  also  provides  "  that  if,  npon  the  trial  of  any  person  indicted  for  snch  misde- 
meanor, it  shall  be  proved  that  he  obtained  the  property  in  qaestion  in  any  snch  manner  as  to 
amount  in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted  of  such 
misdemeanor."  See  also  the  general  provision  in  the  recent  statute  (14  &  15  Vict.  c.  100, 
a.  12),  that  a  person  tried  for  a  misdemeanor  is  not  to  be  acquitted,  if  tiie  offence  turns  out  to 
be  felony.  The  8th  section  of  the  last-named  statute  enacts  that  it  shall  be  8u£Scient  in  any 
indictment  for  (inter  ctUa)  obtaining  or  attempting  to  obtain  any  property  by  false  pretences, 
to  allege  that  the  defendant  did  the  act  with  intent  to  defraud,  without  ailing  the  intent  of 
the  defendant  to  be  to  defraud  any  particular  [wrson;  and  on  the  trial  it  shell  not  be  necessaiy 
to  prove  an  intent  on  the  part  of  the  defendant'to  defraud  any  particular  person,  bat  it  shall  be 
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sufficient  to  proye  that  the  defendant  did  the  act  charged  with  an  intent  to  defrand.    This  pro-      Precedents. 

▼ision  operates  to  sare  the  mnltiptication  of  coants,  by  reason  of  the  freqaent  uncertainty  whether  

the  object  or  the  effect  of  the  false  pretence  was  to  defraud  the  person  from  whom  or  for  whom  ^Mitdemeanon 
the  property  is  allej^  to  have  been  obtained. 

A  Tery  learned  writer  has  introduced  into  a  form  of  indictment  for  obtainhig  goods  by  fiilse 
pretences,  in  a  similar  ease  to  the  above,  a  prefatory  averment  that  the  person  whose  name  was 
made  use  of  was  a  castomer  of  and  well  known  to  C.  D.,  in  order  to  get  rid  of  the  objection 
that  snch  an  innendo,  when  introduced  into  the  body  of  the  indictment,  is  too  large:  (Lord 
CampbeU's  Acts,  by  Greaves,  p.  84.)  Nevertheless,  as  it  is  clear,  from  a  variety  of  recent 
esses,  that  the  offence  would  be  complete,  although  G.  D.  and  £.  F.  never  had  any  previous 
dealings  (the  questions  being  simply  whether  the  act  was  fraudulently  done,  and  whether  the 
property  was  in  fact  obtained  by  means  of  that  fraud),  it  is  unnecessary  to  allege  or  prove  any 
previous  situation  of  the  parties,  or  any  facts  showing  that  the  fraud  was  the  natural  cotue- 
guence  of  the  fidse  pretence:  (see  HamUtcn  v.  The  Queen,  19  Q.  B.  271;  16  L.  J.,  N.  S., 
9,  M.  G.) 

It  is  to  be  observed  that,  upon  this  indictment  ibr  the  actual  fraud,  the  defendant  may  be 
convicted  of  an  attempt  to  commit  the  misdemeanor,  if  it  appeara  that  the  offence  was  not 
completed:  (14  &  15  Vict.  c.  100,  s.  9.) 

The  word  <*  knowingly,"  in  the  indictment,  is  not  absolutely  necessary,  nor  is  it  necessary 
to  allege  that  the  defendant  knew  the  pretence  was  false:  (see  Reg.  v.  Coulson^  19  L.  J.,  N.  S.,- 
182,  M.  C.;  S.  C.,  4  Gox  Grim.  Gas.  227;  Reg.  v.  Boweny  19  L.  J.,  N.  S.,  65,  M.  G.) 

As,  notwithstanding  the  provision  in  the  recent  statute  (14  &  15  Vict  c.  100,  s.  12),  enacting 
that  a  person  tried  for  a  misdemeanor  is  not  to  be  acquitted,  if  the  o£Eence  turn  oat  to  be  felony, 
there  may  be  some  doubt  whether  a  court  of  quarter  sessions  has  jurisdiction  to  try  a  defendant, 
where  he  has  been  guilty  of  forgery,  on  an  indictment  framed  for  a  misdemeanor,  forms  of 
indictments  for  obtaining  money  by  fidse  pretences,  under  those  dronmstances,  have  been  pur- 
po>ely  omitted  in  the  present  series.] 


No.  XLH. 

Obtaining  Money  by  means  of  false  pretences. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  the  sum  of  five  pounds  was 
then  due  and  owing  by  and  from  the  said  C.  D.  to  the  said  A.  B.,  for 
goods  before  then  sold  and  delivered  by  the  said  A.  B.  to  the  said  C.  D.^ 
by  means  of  which  said  false  pretence  the  said  A.  B.  did  then  unlaw- 
fully obtain  from  the  said  C.  D.  certain  money,  to  wit,  the  sum  of  five 
pounds,  the  moneys  of  the  said  C.  D.,  with  intent  to  defraud:  whereas 
in  truth  and  in  fact  the  sum  of  five  pounds  was  not,  nor  was  any  part 
thereof,  due  or  owing  by  or  from  the  said  C.  D.  to  the  said  A.  B.  for 
goods  before  then  sold  and  delivered,  or  for,  upon,  or  by  reason  of  any 
contract  or  account  whatsoever;  and  whereas  in  truth  and  in  fact  there 
was  not  any  money  whatever  then  due  or  owing  to  the  said  A.  B.  by 
the  said  C.  D.,  as  he  the  said  A.  B.  then  well  kaew  ;  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

[See  judgment  of  Lord  Gampbell,  G.  J.,  in  Reg.  r.  WooUeyj  19  L.  J.,  N.  S.,  168,  M.  G.  ; 
and  see  as  to  the  description  of  money  the  statute  14  &  15  Vict.  c.  100,  s.  18,  which  enacts 
that  '*  in  every  indictment  in  which  it  shall  be  neoessaiy  to  make  any  aTerment  as  to  any 
money  or  any  note  of  the  Bank  of  England,  or  any  other  bank,  it  shall  be  sufficient  to  describe  snch 
money  or  bank  note  simply  as  money,  without  specifying  any  particular  coin  or  bank  note  ; 
and  such  allegation,  so  far  as  regards  the  description  of  the  property,  shall  be  sustained  by 
proof  of  any  amount  oi  coin  or  of  any  bank  note,  although  the  particular  species  of  coin  of 
which  such  amount  was  composed,  or  the  particular  nature  of  the  bank  note  shiJl  not  be  proved; 
and  in  case  of  embezzlement  and  obtuning  money  or  bank  notes  by  fidse  prstences,  by  proof 
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Pree€dmt$»     that  the  offender  emhezzled  or  obtnned  any  piece  of  ooin  or  any  bank  note,  or  any  portioD  of  &e 

Talae  thereof,  although  snch  piece  of  ooin  or  bank  note  may  have  been  deliTered  to  him  in 

^Mitdemeantiort  ^^'^  ^bat  some  part  of  the  valne  thereof  should  be  retomed  to  the  party  deliTciing  the  name, 
or  to  any  other  person,  and  snch  part  shall  have  been  letnmed  accordingly."  Mr.  Grearm 
aays :  *'  This  section  was  framed  npon  the  7  &  8  Geo.  4,  c.  29,  a.  48,  and  was  intended  to 
meet  the  case  of  Reg,  y.  B(md{\  D.  C.  C.  517.)  It  originally  applied  to  money  and  TaloaUe 
securities,  the  same  as  the  section  from  which  it  was  taken  ;  but  it  was  thought  better  that  it 
should  only  estend  to  ooin  and  the  notes  of  the  Bank  of  England  and  other  banka.  In  then 
cases  it  is  sufficient  in  any  indictment  whatever,  where  it  is  necessary  to  make  any  avenneBt 
as  to  any  ooin  or  bank  note,  to  desoribe  such  coin  or  note  simply  aa  money,  witboat  spedffing 
any  particular  coin  or  note  ;  and  snch  an  allegation  will  be  supported  by  proof  of  any  amooiit, 
although  the  species  of  ooin  or  the  nature  of  the  note  be  not  proTod.  The  latter  part  of  the 
clause  was  framed  to  meet  two  cases ;  first,  where  by  false  pretences  a  party  obtained  a  note 
or  coin,  and  returned  part  of  the  value  to  the  person  from  whom  it  was  obtained,  or  scxnie  oftb» 
person  ;  some  doubt  existing  as  to  the  correctness  of  the  decision  in  Reg.  v.  Leonard {\  D.  C  C. 
304  ;  2  0.  &  K.  514.)  Secondly,  where  a  party  embezzled  a  note  or  ooin  afier  haviiig 
returned  part  of  its  Tslue  to  a  different  person  from  the  person  from  whom  he  received  it,  the 
7  &  8  Geo.  4,  c  29,  s.  48,  only  applying  to  the  case  where  part  of  the  value  was  returned  to  the 
party  delivering  the  note  or  coin  to  the  prisoner:**  (Lord  Campbell's  Acts,  by  Greaves,  pp.  20,21, 
and  see  ante,  p.  xv.,  note  to  form  No.  XXXIV.,  Part  I.)  Although  the  latter  part  of  the  aectMi 
may  have  hm  framed  to  remove  any  doubt  as  to  the  oorrectness  of  the  decision  in  Reg,  ▼.  Letmard, 
it  does  not  appear,  as  it  now  stands,  to  assist  that  case.  There  the  first  count  of  the  indictment 
(upon  which  Uie  decision  was  given)  alleged  the  obtaining  a  cheque  by  false  pretences,  with 
intent  to  defraud  of  the  same;  the  proof  being  an  intent  and  defrauding  with^rsspect  only  to  a 
small  portion  of  the  proceeds,  and  the  proof  was  held  to  support  the  indictmeat.  That  case^ 
it  is  apprehended,  is  not  affected  either  by  the  above  section  or  by  the  8th.  (See  that  aecden 
in  the  note  to  the  last  form,  No.  XLI.;  see  also  the  note  to  form  No.  LVII^|K»ki) 

Where  a  ooin  or  bank  note  of  a  hirger  amount  than  the  defendant  sought  to  obtain  has  beta 
delivered  to  him,  and  he  has  return^  the  difference  in  change,  it  seems  that  the  indictment 
should  chaise  the  smaller  sum  as  having  been  obtained  by  means  of  the  pretence,  fiar  the  diiE- 
culty,  which  formerly  occurred  in  such  a  case  from  the  necessity  of  specifying  some  particnlar 
ooin  (see  Reg.  v.  BUm^fleld,  Car.  &  Mar.  537,  and  Reg,  v.  Bond,  1  D.  C.  C.  R  517;  &  C^ 
4  Cox  Crim.  Gas.  321),  has  been  removed  by  the  18th  section  of  the  14  &  15  Vict,  c  100, 
above  set  out] 


No.  XLIBL 

Against  more  than  one  Person  for  obtaining  Goods  bg  false  pretences, 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j    oath  present,  that  A.  B.,  C.  D.  and  E.  F.  on 

the  day  of  in  the  year  of  our  Lord  1853,  unlawfully,  know- 

ingly and  designedly  did  falsely  pretend  to  G.  H.  that  the  said  A.  B. 
was  then  a  clerk  in  the  employment  of  J.  K.,  by  means  of  which  said 
false  pretence  the  said  A.  B.,  C.  D.  and  E.  F.  did  then  unlawfully  obtain 
from  the  said  G.  H.  twenty  pounds  weight  of  cheese,  twelve  pounds 
weight  of  bacon,  and  eight  pounds  weight  of  butter,  the  goods  and  chattels 
of  the  said  G.  H.,  with  intent  to  defraud:  whereas  in  truth  and  in  fact 
the  said  A.  B.  was  not  then  a  clerk  in  the  employment  of  J.  K.  as  they 
the  said  A.  B.,  C.  D.  and  E.  F.  then  well  knew,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[Where  more  than  one  person  is  charged  with  obtaining  money  by  means  of  fidse  pretences 
it  is  in  general  advisable  to  insert  in  the  indictment  a  count  for  conspiracy  (as  in  the  form 
No.  LXIX,  posi),  for  the  evidence  may  sometimes  be  sufficient  to  convict  of  a  conspiracy  to 
defraud  where  it  is,  frtun  some  technical  defect  or  otherwise,  insufficient  to  support  a  ooont  for 
the  statutable  offence.] 
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No.  XLIV. 

Obtaining  Money  and  Goods  by  means  of  a  flash  note, 

STAFFORDSHIRE,  )  The  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  daj 

of  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  fabely  pretend  to  C.  D.  that  a  certain  printed  paper,  then 
produced  by  the  said  A.  B.  and  offered  and  given  by  him  to  the  said 
C.  D.  in  payment  for  certain  pigs  before  then  agreed  to  be  sold  by  the  said 
C.  D.  to  the  said  A.  B.,  was  a  good  and  valid  promissory  note  for  the  pay- 
ment of  five  pounds ;  by  means  of  which  said  false  pretence  the  said  A.  B. 
did  then  unlawfully  obtain  from  the  said  C.  D.  five  pigs  of  the  value  of 
three  pounds  seventeen  shillings  and  sixpence,  and  certain  money,  to  wit, 
the  sum  of  one  pound  two  shilliugs  and  sixpence,  of  the  goods,  chattels  and 
moneys  of  the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in 
fact  the  said  printed  paper  was  not  a  good  and  valid  promissory  note  for 
the  payment  of  the  sum  of  five  pounds,  or  for  the  payment  of  any  sum 
whatever,  as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  Reg,  v.  CaidMon,  19  L.  J.,  N.  S.,  182,  M.  C] 


PreeedenU, 
XMiademeKvnors 


No.  XLV. 

Obtainxng  Money  by  means  qfa  Promissory  Note  of  a  bank  which  has  stopped 

payment. 

STAFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J     oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  a  certain  paper  writing, 
partly  printed  and  partly  written,  purporting  to  be  a  bank  note  for  the 
payment  of  five  pounds,  and  to  have  been  issued  by  a  certain  firm  carry- 
ing on  business  as  bankers  under  the  name  and  style  of  The  Bank, 
then  produced  by  the  said  A.  B.,  and  offered  by  him  to  the  said  C.  D.  in 
exchange  for  five  sovereigns,  was  then  of  the  value  of  five  pounds,  and 
was  then  a  promissory  note  of  a  bank  the  notes  of  which  were  then  in 
circulation,  and  that  there  was  a  firm  then  carrying  on  business  under  the 
name  and  style  of  The  Bank,  and  that  the  said  bank  note  was  then 
a  good,  valid  and  available  security  for  the  payment  of  five  pounds  ;  by 
means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfully 
obtain  from  the  said  C.  D.  certain  money,  to  wit,  the  sum  of  &ye  pounds, 
the  moneys  of  the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth 
and  in  fact  the  said  paper  writing  was  not  then  of  the  value  of  five 
pounds  ;  and  whereas  in  truth  and  in  fact  the  said  printed  paper  was  not 
then  a  promissory  note  of  a  bank  the  notes  of  which  were  then  in  circu- 
lation ;  and  whereas  in  truth  and  in  fact  there  was  not  any  firm  then 
carrying  on  business  under  the  name  and  style  of  The  Bank  ;  and 
VOL.  VI.                                             ff 
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Precedenu.    whereas  in  truth  and  in  fact  the  said  printed  paper  was  not  then  a  good, 
valid  and  available  security  for  the  payment  of  five  pounds,  or  for  the 
'  payment  of  any  sum  whatever,  as  he  the  said  A.  B.  then  well  knew; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  observation  of  BoUand,  B.,  in  Rex  ▼.  Barnard^  7  C.  &  P.  784;  lee  also  Rex  ▼.  ^kkot. 
8  C.  &  P.  420.] 


2  Misdemeanors  , 


No.  XLVI. 

Obtaining  Goods  by  cheque  on  a  bank  where  Defendant  had  no  effects. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly,  did  falsely  pretend  to  C.  D.  that  a  certain  paper  writing 
produced  by  the  said  A.  B.  to  the  said  C.  D.,  and  purporting  to  be  a 
cheque  drawn  by  the  said  A.  B.  upon  Messieurs  £.  F  and  Company, 
bankers,  for  the  payment  to  the  bearer  of  the  sum  of  twenty-five 

pounds,  was  then  a  good,  genuine,  and  available  order  for  payment  of 
the  sum  of  twenty -five  pounds,  and  was  then  of  the  value  of  twenty -five 
pounds ;  and  that  he  the  said  A.  B.  kept  an  account  with  the  said 
Messieurs  E.  F.  and  Company,  and  that  he  the  said  A.  B.  had  mon^ 
in  the  hands  of  the  said  Messieurs  E.  F.  and  Company  for  the  payment 
of  the  said  cheque,  and  that  he  the  said  A.  B.  had  full  power,  right  and 
authority  to  draw  cheques  upon  the  said  Messieurs  E.  F.  and  Company; 
by  means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlaw- 
fully obtain  from  the  said  C.  D.  a  gold  watch  and  a  gold  chain,  of  the 
goods  and  chattels  of  the  said  C.  D.,  with  intent  to  defraud.  Whereas 
in  truth  and  in  fact  the  said  paper  writing  was  not  then  a  good, 
genuine  and  available  order  for  payment  of  the  sum  of  twen^-five 
pounds,  nor  was  the  same  then  of  the  value  of  twenty-five  pounds ;  and 
whereas  in  truth  and  in  fact  the  said  A.  B.  did  not  keep  any  acoonnt 
with  the  said  Messieurs  E.  F.  and  Company  ;  and  whereas  in  troth 
and  in  fact  the  said  A.  B.  had  not  any  money  in  the  hands  of  the  said 
Messieurs  E.  F.  and  Company  for  the  payment  of  the  said  cheque ;  and 
whereas  in  truth  and  in  fact  the  said  A.  B.  had  not  any  power,  right  or 
authority  to  draw  cheques  upon  the  said  Messieurs  E.  F.  and  Company, 
as  he  the  said  A.  B.  then  wcdl  knew ;  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[See  Rex  ▼.  Jaokton,  S  Campbell,  370.  This  indictment  is  framed  with  nSenaoe  to 
Parker's  case,  2  Moody  C.  C.  B.  1 ;  7  C.  &  P.  825;  and  Mr.  Greayes*  note  in  his  editioD  of 
Rnssell  on  Crimes,  vol.  ii.,  p.  300,  n.  (/)] 
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PrecedenU, 
No.  XLVIL  2,Mudemeanon 

Ohtainfng  Money  by  false  statement  of  authority  to  receive  debts, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Ix)rd  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  then 
in  partnership  with  E.  F.,  and  that  he  the  said  A.  B.  was  then  autho- 
rized to  receive  debts  due  to  the  said  E.  F.;  by  means  of  which  said  false 
pretences,  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D. 
the  sum  of  four  pounds  and  sixteen  shillings,  of  the  moneys  of  the  said 
C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  then  in  partnership  with  the  said  E.  F.  ;  and  whereas  in 
truth  and  in  fact  the  said  A.  B.  was  not  then  authorized  to  receive  debts 
due  to  the  said  E.  F.,  as  he  the  said  A.  B.  then  well  knew ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 


No.  XLVin. 

Obtaining  Money  by  pretence  of  a  payment  to  a  third  person. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  I      oath  present^  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  had  paid 
to  E.  F.  the  sum  of  ten  shillings ;  by  means  of  which  said  false  pretence 
the  said  A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D.  the  sum 
of  ten  shiUings  of  the  moneys  of  the  said  C.  D.,  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  A.  B.  had  not  paid  to  the  said 
E.  F.  the  sum  of  ten  shillings,  as  he  the  said  A.  B.  then  well  knew ; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  Rex  ▼.  PlesUno^  1  Camp.  494.] 


No.  XLIX. 

Obtaining  Money  by  false  pretences  as  to  the  name  and  circumstances  of  the 

Defendant, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  G.  D.  that  he  the  said  A.  B.  was 
F.  F.,  and  that  he  the  said  A.  B.  was  a  ruined  merchant^  and  in  ill 
health ;  and  that  he  the  said  A  B.  had  been  bred  to  mercantile  pur- 
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PrecedentM.    Suits ;   and  that  he  the  said  A.  B.  lost  a  large  sam  of  monej  by  the 

upsetting  of  a  vessel ;  by  means  of  which  said  false  pretences  the  said 

2Mi8demeatu>rs  j^^  3^  ^^  then  unlawfully  obtain  from  the  said  C.  D.  the  sum  of  ^rt 
pounds,  of  the  moneys  of  the  said  C.  D.,  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  A.  B.  was  not  E.  F.  ;  and 
whereas  in  truth  and  in  fact  the  said  A.  B.  was  not  a  ruined  merchant, 
nor  was  the  said  A.  B.  in  ill  health  ;  and  whereas  in  truth  and  in  fact 
the  said  A.  B.  had  not  been  bred  to  mercantile  pursuits  ;  and  where^ 
in  truth  and  in  fact  the  said  A.  B.  had  not  lost  a  large  sum  of  mon^, 
or  any  money  whatever,  by  the  upsetting  of  a  vessel,  as  be  the  said 
A.  B.  then  well  knew ;  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[Obtaining  money  by  means  of  ftdae  statements  of  the  name  and  dreamataaoeB  of  tfae  ddcs- 
dant  or  of  a  third  person,  either  in  a  bej^ing  letter  or  by  personal  rspresentataons,  Is  within  tfae 
statute  :  (see  Reg.  v.  Janes,  I  Den.  C.  C.  551 ;  4  Cox  C.  C  198.)  If  the  money  were  obtained  by 
the  medium  of  a  letter  a  count  should  be  added  similar  to  the  second  count  in  the  next  form.] 


No.  L. 

Obtaining  a  Post-office  Order  by  a  begging  letter,  purporting  to  be  written  en  heks^ 

of  a  third  person. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knovringly  and 

designedly  did  fabely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  £.  F., 
a  doctor  of  medicine,  and  that  he  the  said  A.  B.  had  been  requested  by 
one  G.  H.  to  write  to  the  said  C.  D.  on  behalf  of  the  said  Gr.  H.,  and  th«t 
the  said  6.  H.  had  been  advised  to  endeavpur  to  obtain  admission  to  an 
hospital,  and  that  the  said  Gr.  H.  was  in  very  distressed  circumstances, 
and  was  unable  to  pay  the  expenses  of  his  removal,  and  that  the  said 
6.  H.  was  also  in  debt  to  his  landlord  and  other  persons,  and  that  he  the 
said  A.  B.  had  given  the  said  G.  H.  some  linen  and  thirty  shillings  in 
money ;  by  means  of  which  said  false  pretences  the  said  A.  B.  did  then 
unlawfully  obtain  from  the  said  C.  D.  a  post-office  order  for  the  sum  of 
three  pounds  of  the  goods  and  chattels  of  the  said  C.  D.,  with  intent  to 
defraud.  Whereas  in  truth  and  in  fact  the  said  A.  B.  was  not  E.  F.,  a 
doctor  of  medicine  ;  and  whereas  in  truth  and  in  fact  there  was  no  such 
person  as  the  said  E.  F.,  a  physician  ;  and  whereas  in  truth  and  in  fact 
the  said  A.  B.  had  not  been  requested  by  one  G.  H.  to  write  to  the  said 
C.  D.  on  behalf  of  the  said  G.  H.,  or  for  any  other  purpose  whatever  ; 
and  whereas  in  truth  and  in  fact  there  was  not  any  such  person  as  the  said 
E.  F. ;  and  whereas  in  truth  and  in  fact  the  said  A.  B.  had  not  given  any 
linen  or  any  money  whatever  to  the  said  E.  F.  as  he  the  said  A.  B.  then 
well  knew;  against  the  form  of  the  statute  in  such  case  made  and  provided. 
Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.  on  the  day  and  year  aforesaid,  un- 
lawfully, knowingly  and  designedly  did  falsely  pretend  to  G.  D.  that  a 
certain  letter  then  sent  by  the  said  A.  B.  to  the  said  C.  D.,  was  written 
by  one  E.  F.,  a  doctor  of  medicine  ;  by  means  of  which  said  false  pre* 
tence  the  said  A.  B.  did  then  unlawfuUy  obtain  ^m  the  said  C.  D.  a 


poet-office  order  for  the  Bam  of  three  poands  of  the  goods  and  chattels  of    Preoedmu, 
the  said  C.  D.,  with  intent  to  defraud.    Whereas  in  truth  and  in  fact  the        — - 
said  letter  was  not  written  by  one  E.  F.,  a  doctor  of  medicine  ;  and  2^t«feiiieaiiorf 
whereas  in  truth  and  in  fact  the  said  letter  was  written  by  the  said  A.  B. 
as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[See  Reg,  ▼.  Jones,  dted  in  the  note  to  the  last  Ibnn.] 


No.  LI. 

Obtmning  Money  by  personating  another* 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  E.,  the  wife  of  G.  D.,  that  he  the  said 
A.  B.  was  F.  6.,  and  that  he  was  the  same  person  that  had  cured  H.  I.; 
by  means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfully 
obtain  from  the  said  £.  the  sum  of  five  shillings,  the  money  of  the  said 
C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  F.  &. ;  and  whereas  in  truth  and  in  fact  the  said  A.  B. 
was  not  the  same  person  that  had  cured  H.  I.,  as  he  the  said  A.  B.  then 
well  knew ;  against  the  form  of  the  statute  in  such  case  made  and  proyided. 

[See  Reg,  r,  Bloon^/Uldy  Car.  &  Mar.  637  ;  and  see  note  to  form  No.  XLII.] 


No.  LH. 

Obtaining  Money  by  false  representations  as  to  the  employment  and  condition  of  the 

Defendant, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  0.  D.  that  he  the  said  A.  B.  was  then 
employed  by  one  E.  F.  to  drive  some  cattle  from  Wales  to  London  for 
the  said  E.  F.,  and  that  he  the  said  A.  B.  had  been  detained  by  the 
weather  and  the  state  of  the  roads  until  all  his  money  was  gone,  and  that 
he  the  said  A.  B.  was  without  any  money  to  enable  him  to  proceed  on 
his  journey ;  by  means  of  which  said  false  pretences  the  said  A.  B.  did 
then  unlawfully  obtain  from  the  said  G.  D.  the  sum  of  two  pounds  of  the 
moneys  of  the  said  C.  D.  with  intent  to  defraud.  Whereas  in  truth  and 
in  fact  the  said  A.  B.  was  not  then  employed  by  the  said  E.  F.  to  drive 
some  cattle  from  Wales  to  London  ;  and  whereas  in  truth  and  in  fact  the 
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Preoedenta.    A«  B.  was  not  then  employed  to  drive  any  cattle  whatever  ;  and  whereas 
^.Mitdmecmors  ^  *"**'^  ^^  ^^  ^^^  ^®  said  A.  B.  had  not  been  detained  by  the  weather 
and  the  state  of  the  roads,  as  he  said  A.  B.  then  well  knew  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  Rex  ▼.  ViUenmoe,  dted  2  East  P.  C.  3S0.] 


No.  Lm. 

Obtaining  a  Horse  by  false  representations, 

STAITORDSHIEE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  be  the  said  A.  B.  was  then 
the  servant  of  a  genUeman  living  at  ,  and  that  he  the  said  A.  B. 

was  then  employed  to  purohase  horses  for  his  master,  and  that  he  the 
said  A.  B.  had  purchased  several  horses  at  fair  for  his  master ;  by 

means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfully 
obtain  from  the  said  G.  D.  a  filly,  the  property  of  the  said  C.  D.,  with 
intent  to  defraud.  Whereas  in  tmth  and  in  fact  the  said  A.  B.  was  not 
then  the  servant  of  any  gentleman  living  at  ;  and  whereas  in 

truth  and  in  fact  the  said  A.  B.  was  not  then  employed  to  purchase  horses 
for  his  master  ;  and  whereas  in  truth  and  in  fact  the  said  A.  B.  had  not 
purchased  any  horses  at  fair  for  his  master,  as  he  the  said  A.  R 

then  well  knew ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See  Rex  r.  Dale,  7  C.  &  P.  372.] 


No.  LIV. 

Obtaining  Ooods  by  falsely  pretending  that  the  Defendant  was  a  Trader  in  solvent 

circumstances. 

STAFFORDSHIEE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  aud 

designedly  did  falsely  pretend  to  G.  D.  that  he  the  said  A.  B.  was  a 
member  of  a  certain  firm  carrying  on  business  at  by  and  under 

the  name,  style  and  firm  of  E.  F.  and  Gompany,  and  that  the  said  last 
mentioned  firm  of  E.  F.  and  Gompany  was  then  in  solvent  circumstances, 
and  had  then,  to  wit,  on  the  said  day  of  in  the  year  aforesaid,  a 

balance  in  its  favour  of  two  thousand  pounds ;  by  means  of  which  said 
false  pretences  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said 
G.  D.  one  hundred  china  plates,  fifty  china  dishes,  fifty  china  dish-covers, 
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one  hundred  china  tea-caps,  one  hundred  china  tea-saneers^  twenty  china    Prdoedtnu. 
jugs,  twenty  china  basins,  twenty  china  bowls,  and  five  handred  pieces    j|,.TT^^ 
of  china  ware,  and  two  crates,  the  property  of  the  said  C.  D.  and  others^  2.1ff«towaaiiori 
with  intent  to  defraud.     Whereas  in  truth  and  in  fact  the  firm  of  E.  F. 
and  Company  was  not  then  in  solvent  circumstances ;  and  whereas  in 
truth  and  in  fact  the  said  firm  of  E.  F.  and  Company  had  not  at  the 
time  the  said  A.  B.  so  j&lsely  pretended  as  aforesaid^  ft  balance  in  their 
favour  of  two  thousand  pounds,  as  the  said  A.  B.  then  well  knew;  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

[See  Beg,  v.  Kealey,  2  Deo.  C.  C.  68;  5  Cox  C.  C.  193.] 


No.  LV. 

Ohtaimng  Money  by  false  aUegatUms  of  delivery  of  goode, 

STAFFORDSHIRE,  I  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  had  carried 
certain  goods  of  the  said  C.  D.  from  to  ,  and  had  delivered 

the  said  goods  to  E.  F.,  and  that  the  said  E.  F.  had  given  him  the  said 
A.  B.  a  written  receipt  for  the  said  goods,  and  that  he  the  said  A.  B. 
had  either  lost  or  mislaid  the  said  receipt  or  left  it  at  home ;  by  means  of 
which  said  false  pretences  the  said  A.  B.  did  then  unlawfully  obtain  from 
the  said  C.  D.  the  sum  of  four  shillings  and  sixpence  of  the  moneys  of 
the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the 
said  A.  B.  had  not  carried  the  said  goods  of  the  said  C.  D.,  or  any  part 
thereof,  from  to  ;  and  whereas  in  truth  and  in  fact  the  said 

A.  B.  had  not  delivered  the  said  goods  to  E.  F. ;  and  whereas  in  truth 
and  in  fact  the  said  E.  F.  had  not  given  the  said  A.  B.  any  written 
receipt  for  the  said  goods,  or  for  any  goods  whatever  ;  and  whereas  in 
truth  and  in  fact  the  said  A.  B.  never  had  in  his  possession  any  receipt 
for  the  said  goods  from  the  said  E.  F.  or  from  any  other  person,  as  he  the 
said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  Bex  t.  uiwy,  2  East,  30.] 


No.  LVI. 

Ohtaiadng  Money  by  afaUe  pretence  as  to  the  amunaU  dnefor  carriage  of  a 

pared. 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lo^  1863,  unlawfully,  knowingly  and 


Ivi  APPENDIX. 

Prsonfente.  designedly,  did  falaelj  pretend  to  C.  D.,  the  servant  of  K  F.,  that  the 
~~  sam  of  nine  shillings  and  tenpence  had  been  charged,  and  was  then  doe 
2Jftsdtm&(mon  ^q^i  payable  for  the  carriage  and  porterage  of  a  certain  parcel  then  brought 
by  the  said  A.  B.  for  the  said  E.  F.,  and  then  delivered  to  the  said  C.  D. 
by  the  said  A.  B.,  and  that  he  the  said  A.  B.  was  then  anthorised  and 
directed  to  receive  and  take  the  sum  of  nine  shillings  and  tenpence  for 
the  carriage  and  porterage  of  the  said  parcel ;  by  means  of  which  said 
false  pretences  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said 
C.  D.  the  sum  of  three  shillings  and  fourpence  of  the  moneys  of  £.  F^ 
with  intent  to  defraud.  Whereas  in  truth  and  in  fact  the  sum  of  nine 
shillings  and  tenpence  had  not  been  charged,  nor  was  the  said  sum  of 
nine  shillings  and  tenpence  then  due  and  payable  for  the  carriage  and 
porterage  of  the  said  parcel ;  and  whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  then  authorized  or  directed  to  receive  or  take  the  sum  of 
nine  shillings  and  tenpence  for  the  carriage  and  porterage  of  the  said 
parcel ;  and  whereas  in  truth  and  in  fact  the  sum  of  six  shillings  and 
sixpence,  and  no  more,  was  then  due  and  payable  for  the  carriage  and 
porterage  of  the  said  parcel,  as  he  the  said  A.  B.  then  well  knew; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  Rex  ▼.  Dauglat,  1  Gamp.  212.] 


No.  Lvn. 

Obtaining  Money  by  rendering  a  false  aecautii  of  work  done  by  third  parties, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  tiicir 
to  wit.  J      oath  present,  that  at  the  time  of  the  making 

the  false  pretences  hereinafter  mentioned,  A.  B.  was  the  servant  of  one 
C.  D.,  and  that  it  was  the  duty  of  the  said  A.  B.,  as  such  servant,  to 
render  a  true  and  correct  account  of  the  work  done  by  and  money  due  to 
the  workmen  of  the  said  C.  D.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1 853,  unlawfuUy,  knowingly,  and 

designedly  did  falsely  pretend  to  the  said  C.  D.  that  a  certain  account 
kept  by  the  said  A.  B.,  and  then  shown  by  him  to  the  said  C.  D.,  was  a 
true  and  correct  account,  and  that  the  sum  of  fourteen  pounds  one 
shiUing  and  twopence  was  then  due  in  respect  of  work  p^ormed  by 
the  workmen  of  the  said  C.  D.,  for  and  on  account  of  the  said  C.  D.; 
by  means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlaw- 
fully obtain  from  the  said  C.  D.  the  sum  of  seven  shillings,  the  moneys 
of  the  said  C.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in 
fact  the  said  account  shown  by  the  said  A.  B.  to  the  said  C.  D.  was 
not  a  true  and  correct  account ;  and  whereas  in  truth  and  in  fact 
the  sum  of  fourteen  pounds  one  shiUing  and  tenpence  was  not  then 
due  in  respect  of  work  performed  by  the  workmen  of  the  said  C.  D.,  for 
and  on  account  of  the  said  C.  D.,  as  he  the  said  A.  B.  then  well 
knew ;  against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  R.  V.  MitckeJl^  2  East  P.  C.  830.     This  seems  to  be  the  proper  fonxi  where  «  part  of 
the  sum  was  dae  to  the  workmen,  and  the  frand  was  onlj  in  respect  tf  the  remainder.    Ab  the 
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oflfeoce  IB  obtaining  the  money  by  false  pretences  with  intent  to  defrand  of  the  same  (see  the     Preoedentt. 

Btatate  7  &  8  Geo.  4,  c.  29,  8.  5,  note  to  form  No.  XLl,  ante),  it  might  be  objected  that  the  

eridence  in  the  above  case  woald  not  support  an  averment  that  the  defendant  nnlawfallj  obtained  2.  tftstfemeanon 
the  whole  14/.  1<.  lOdL  with  intent  to  defraud;  for  that,  althoufth  the  allegation  of  an  intent 
to  defrand  generally  is  sufficient  by  the  statute  14  &  15  Vict.  o.  100  (see  note  to  form 
No.  XLI.,  ante)f  the  last-mentioned  statute  doee  not  alter  the  ofience  itself  created  by  the  statute 
7  &  8  Geo.  4.  Nor  does  the  18th  section  of  the  same  statute  (14  &  15  Vict  c.  100)  seem 
applicable  to  this  case,  for  it  only  applies  to  the  description  of  the  property,  and  doee  not  say  that 
an  averment  of  obtaining  a  given  sum  by  means  of  false  pretences  shall  be  supported  by  proof  of 
an  mtent  to  defrand  of  another  sum.  Still,  there  does  not  appear  to  be  any  sound  reason  for 
a  distinction  in  this  respect  between  the  offence  of  obtaining  money  by  fidse  pretences  and  larceny 
of  money,  where  proof  of  stealing  part  would  support  an  indictment  charging  the  stealing  of  a 
larger  snm.  If,  instead  of  the  14L  Is.  lOd.  having  been  paid  in  money  to  the  defendant,  a  cheque 
for  the  amount  was  given  to  him,  it  seems  the  Indictment  might  allege  that  the  cheque  was  ob- 
tained by  false  pretences,  because  the  intent  would  have  been  to  defraud  G.  D.  of  that  cheque, 
though  only  with  a  view  to  misappropriate  part  of  the  proceeds:  (see  Reg,  v.  Leonard,  1  Den. 
C.  C.  304,  306,  note  (a>] 


No.  LVin. 

Ohtaxmng  a  Cheqw  by  meauB  of  false  pretences, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  y     oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  one  G.  D.  that  he  the  said  A.  B.  then 
was  a  captain  in  Her  Majesty's  Regiment  of  ;  by  means  of 

which  said  false  pretence  the  said  A.  B.  did  then  unlawfully  obtain  from 
the  said  C.  D.  a  certain  yaluable  security,  to  wit,  an  order  for  the  pay- 
ment of  the  sum  of  £  ,  the  property  of  the  said  C.  D.,  with  intent 
to  defraud.  Whereas  in  truth  and  in  fact  the  said  A«  B.  was  not  then  a 
captain  in  Her  Majesty's  said  Regiment  of  ,  as  he  the  said 
A.  B.  then  well  knew;  against  the  form  of  the  statute  in  such  case 
made  and  provided. 

[See  FoMtZfam  ▼.  7%6  Omwii,  9  Q.  B.  271;  16L.J.,N.&;  9,M.C.;  and  see  the  note  to 
the  next  form.] 


No.  LIX. 

Obtaimng  a  Bill  of  Exchange  by  means  of  false  pretences, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  one  C.  D.  that  he  the  said  A.  B.  was 
then  the  clerk  of  one  E.  F.,  and  that  he  the  said  A.  B.  was  then  sent 
by  the  said  £.  F.  to  the  said  C.  D.  for  a  bill  of  exchange  for  £  ;  by 
means  of  which  said  false  pretences  the  said  A.  B.  did  then  unlawfully 
obtain  from  the  said  G.  D.  a  valuable  security,  to  wit,  a  certain  bill  of 
VOL.  VI.  h 
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Precedmts,    exchange,  the  property  of  the  said  G.  D.,  with  intent  to  defraud.  Whereas 

. in  truth  and  in  fact  the  said  A.  B.  was  not  thea  the  clerk  of  £.  F;  and 

2.Mtidemeanort  ^^ej^ag  Jq  truth  and  in  fact  the  said  A.  B.  was  not  then  sent  bj  E.  F. 
to  the  said  C.  D.  for  the  said  bill  of  exchange,  as  the  said  A.  B.  then 
well  knew;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[Thestatate  14  &  15  Vict.  e.  100,  s.  5,  enacts,  that  **  in  any  indictment  for  forging,  littering 
stealing,  or  obtaining  by  fetlse  pretences^  any  instrmnent,  it  riiall  be  snffident  to  describe  mA 
instrnment  by  any  name  or  designation  by  which  the  same  may  be  nsoally  known,  or  by  ths 
purport  thereof,  without  setting  ont  any  copy  or  Jac  stmife  thereof,  or  otherwise  descrihing  the 
same  or  the  Yalae  thereof/'] 


No.  LX. 

Ohtamng  Money  by  falsely  pretending  that  a  member  of  a  Friendly  Sodefy  was 
indebted  to  the  Society, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,    that  at  the  time  of  makii^ 

the  false  pretence  hereinafter  mentioned,  A.  B.  was  secretaiy  to  the  Earl 
of  Uxbridge  Lodge  of  Odd  Fellows  at  Burton-upon-Trent,  and  that 
C.  D.  was  a  member  of  the  said  lodge.     And  that,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  the  said  A.  B.  unlawfully, 

knowingly  and  designedly  did  falsely  pretend  to  the  said  C.  D.  that  the 
sum  of  thirteen  shillings  and  ninepence  was  then  due  from  the  said  C.  D. 
to  the  said  lodge ;  by  means  of  which  said  false  pretence  the  said  A.  B. 
did  then  unlawfully  obtain  from  the  said  C.  D.  the  sum  of  eleven  shillings 
and  sevenpence,  of  the  moneys  of  the  said  C.  D.,  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  sum  of  thirteen  shillings  and  ninepence 
was  not  then  due  from  the  said  C.  D.  to  the  said  lodge  ;  and  whereas 
in  truth  and  in  fact  the  sum  of  two  shillings  and  twopence,  and  no  more, 
was  then  due  from  the  said  C.  D.  to  the  said  lodge,  as  he  the  said  A.  B. 
then  well  knew;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

[See Reg.Y.  WooUey, 4 Cox C.C.  193;  19 L.J.  168,M.G.,and8eetheiiotelofbrmNa XLII.] 


No.  LXI. 

Falsely  'pretending  that  the  Rules  of  a  Friendly  Society  had  been  duly  certifad. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  one  C.  D.  that  John  Tidd  Pratt,  Esquire^ 
the  barrister-at-law  for  the  time  being  appointed  to  certify  the  rules  of 
the  savings  banks,  had  certified  that  the  rules  of  a  certain  Friendly 
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Society  (that  is  to  sajX  a  certain  sick  society,  who  had  agreed  to  meet  at     Precedents. 

the  house  of  the  said  C.  D.,  at  ,  in  the  county  of  Stafford,  were        

in  conformity  to  law,  and  with  the  provisions  of  the  act  tenth  of  George  2.JftWem«flfio« 

the  Fourth,  chapter  fifty-six,  as  amended  by  the  act  fourth  and  fifth 

William  the  Fourth,  chapter  forty,  and  that  he  the  said  A.  B.  had  paid 

to  the  said  John  Tidd  Pratt  the  sum  of  one  guinea  for  such  certificate ; 

by  means  of  which  said  several  false  pretences  the  said  A.  B.  did  then 

unlawfully  obtain  from  the  said  C.  D.  the  sum  of  twenty-one  shillings  of 

lawful  money  of  Great  Britain,  of  the  moneys  of  E.  F.  and  others,  with 

the  intent  thereby  to  defraud.     Whereas  in  truth  and  in  fact  the  said 

John  Tidd  Pratt  had  not  certified  that  the  rules  of  the  said  society 

were  in  conformity  to  law,  and  with  the  provisions  of  the  said  act  the 

tenth  of  Greorge  the  Fourth,  chapter  fifty-six,  as  amended  by  the  act  of 

the  fourth  and  fifth  of  William  the  Fourth,  chapter  forty,  as  he  the 

said  A.  B.  then  well  knew;  and  whereas   in   truth  and  in  fact  the 

said  rules  had  not  at  any  time  been  submitted  to  the  said  John  Tidd 

Pratt  for  the  purpose  of  his  so  certifying  as  aforesaid,  as  he  the  said 

A.  B.  then  well  knew ;    and  whereas   in    truth  and  in  fact  the  said 

A.  B.  had  not  paid  to  the  said  John  Tidd  Pratt  the  sum  of  one  guinea,  or 

any  sum  of  money  whatsoever  for  such  certificate  as  aforesaid ;  to  the 

great  damage  and  deception  of  the  said  C.  D.,  and  against  the  form  of 

the  statute  in  such  case  made  and  provided. 


No.  Lxn. 

Obtaming  Money  by  means  of  a  false  Warranty  qf  the  weight  of  goods. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  a  certain  quantity  of  coals 
which  he  the  said  A.  B.  then  delivered  to  the  said  G.  D.,  weighed  one 
ton  and  ten  hundred  weight,  and  that  the  said  coals  were  then  worth  the 
sum  of  fifteen  shillings ;  by  means  of  which  said  false  pretences  the  said 
A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D.  the  sum  of  two 
shillings  and  sixpence,  the  money  of  the  said  G.  D.,  with  intent  to 
defraud.  Whereas  in  truth  and  in  fact  the  said  coals  did  not  weigh 
one  ton  and  ten  hundred  weight ;  and  whereas  in  truth  and  in  fact  the 
said  coals  were  not  worth  the  sum  of  fifteen  shillings ;  and  whereas  in 
truth  and  in  fact  the  said  coals  weighed  only  one  ton  and  ^y^  hundred 
weight,  and  were  not  worth  more  than  twelve  shillings  and  sixpence, 
as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

[AlthoDgh  it  was  fonnerlj  sopposed  that  such  a  case  as  the  above  was  not  a  false  pretence 
within  the  statute,  it  is  quite  clear  that  it  is;  and  there  never  was,  in  fact,  anj  express  decision 
to  the  contrary;  the  supposed  case  of  Bex  ▼.  Reed  (7  G.  &  P.  848),  on  which  such  a  notion 
was  founded,  never  having  been,  in  fact,  considered  bj  the  judges :  (see  per  Lord  Denman,  G.  J., 
in  Reg.  v.  HamUkm,  9  Q.  B.  271.)] 
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No.  Lxm. 

2.3ftfd(0niMHior# 

Obtaining  Money  by  a  false  Warranty  qf  Goods, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  thdr 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  a  wateh,  then  produced  by 
the  said  A.  B.,  and  offered  for  sale  to  the  said  C.  D.,  was  a  silver  watdi, 
and  was  then  of  the  value  of  fifty  shillings;  hy  means  of  which  said  false 
pretences  the  said  A.  B.  did  then  unlawfully  obtain  from  the  said  C.  D. 
the  sum  of  fifty  shillings,  the  money  of  the  said  C.  D.,  vrith  intent  to 
defraud.  Whereas,  in  truth  and  in  fact,  the  said  watch  was  not  a  silver 
watch,  nor  was  the  same  then  of  the  value  of  fifty  shillings^  as  he  the 
said  A.  B.  then  well  knew ;  against  the  form  of  the  statute  in  such  < 
made  and  provided. 

[See  Beg.  ▼.  BtO,  Gar.  &  Mar.  249.] 


No.  LXIV. 
Falsdy  pretending  that  Ooods  were  of  a  particular  qualiiy. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  I      oath  present,  that  A.  B.,  at  the  time  of  the 

making  of  the  false  pretences  hy  him  hereinafter  mentioned,  had  in  his 
possession  and  offered  for  sale,  divers  pounds  weight  of  cheese  of  little 
value  and  of  inferior  quality  ;  and  also  had  in  his  possession  divers  pieces 
of  cheese  called  ^*  tasters,"  of  good  flavour,  taste  and  quality.  And  die 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the  said 
A.  B.,  heing  so  thereof  possessed,  on  the  day  of  in  the  year  of 

our  Lord  1853,  unlawfully,  knowingly  and  designedly  did  falsely  pretend 
to  one  CD.,  that  the  said  pieces  of  cheese  called  "tasters,"  which  he  the 
said  A.B.then  delivered  to  the  said  CD.,  were  part  of  the  cheese  which  the 
said  A.  B.  then  offered  for  sale,  and  that  the  said  last-mentioned  cheese 
was  of  good  and  excellent  quality,  flavour  and  taste,  and  that  every  pound 
weight  of  the  said  cheese  so  offered  for  sale  hy  the  said  A.  B.  was  of  the 
value  of  sixpence  halfpenny;  hy  means  of  which  said  false  pretences 
the  said  A.B.  did  then  unlawfully  obtain  from  the  said  C.  D.,  certain 
money,  to  wit,  the  sum  of  two  pounds  one  shilling  and  eightpence  of  the 
moneys  of  the  said  G.  D.,  with  intent  to  defraud.  Whereas  in  truth  and  in 
fact  the  said  pieces  of  cheese  called  "  tasters,"  which  the  said  A.  B.  de- 
livered to  the  said  C.  D.,  were  not  part  of  the  cheese  which  the  said  A.B. 
offered  for  sale ;  and  whereas  in  truth  and  in  fact  the  said  cheese  offered 
for  sale  was  not  of  good  and  excellent  quality,  flavour  and  taste  ;  and 
whereas  in  truth  and  in  fact  every  pound  weight  of  the  said  dieese 
offered  for  sale  by  the  said  A.  B.  was  not  of  the  value  of  sixpence  half- 
penny, as  he  the  said  A.  B.  then  well  knew ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  Reg.  t.  AbboU.  1  Den.  C.  C  273.] 
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No.  LXV. 


%»3£i9dmteanar»' 


Attempting  to  obtain  Money  by  means  qf  false  pretences. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  knowingly  and 

designedly  did  falsely  pretend  to  C.  D.  that  he  the  said  A.  B.  was  then 
sent  to  him  the  said  C.  D.  by  one  E.  F.  to  request  the  loan  of  ten 
shillings,  and  that  the  said  E.  F.  desired  the  said  A.  B.  to  say  that  he 
the  said  E.  F.  would  repay  the  same  to  the  said  C.  D.  on  the  next  fol- 
lowing day ;  by  means  of  which  said  fidse  pretences  the  said  A.  B.  did* 
then  unlawfully  attempt  and  endearour  to  obtain  from  the  said  G.  D. 
certain  money,  to  wit,  the  sum  of  ten  shillings  of  the  moneys  of  the 
said  C.  D.,  wiUi  intent  to  defraud.    Whereas  in  truth  and  in  fact  the  said 
A.  B.  was  not  sent  to  him  the  said  C.  D.  by  the  said  E.  F.  to  request 
the  loan  of  ten  shillings  or  any  other  sum  of  money;  and  whereas  in 
troth  and  in  fact  the  said  E.  F.  did  not  say  or  desire  the  said  A.  B.  to 
say  that  he  the  said  E.  F.  would  repay  the  same  to  him  the  said  C.  D. 
on  the  next  following  day,  as  he  the  said  A.  B.  ihea  well  knew,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  LXVI. 

SelUng  by  false  Scales. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  at  the  time  of  com- 

mitting the  offence  hereinafter  mentioned,  exercised  and  carried  on  the 
trade  and  business  of  a  grocer,  and  sold  divers  goods,  wares  and  mer- 
chandizes by  weight,  and  that  the  said  A.  B.  on  the  day  of  in 
the  year  of  our  Lord  1853,  and  on  divers  other  days  and  times,  know- 
ingly, fraudulently  and  deceitfully  did  keep  and  use  in  a  certain  shop 
wherein  he  the  said  A  B.  carried  on  his  said  trade,  a  certain  false  and 
deceitful  pair  of  scales  for  the  weighing  of  his  goods,  wares  and  mer- 
chandizes, sold  in  the  way  of  his  said  trade,  which  said  scales  were 
then  by  artful  and  deceitful  ways  and  means  so  constructed  as  to  cause 
the  goods,  wares  and  merchandizes  weighed  in  and  sold  thereby  to 
appear  of  greater  weight,  to  wit,  of  greater  weight  by  one  ounce  in 
every  quantity  of  goods  weighed  thereby  than  the  real  and  true  weight 
thereof  as  he  the  said  A.  B.  then  weU  knew,  with  intent  to  defraud 
all  persons  resorting  to  his  said  shop. 

[The  use  of  false  weights,  measnres,  and  tokens,  is  indictable  at  common  law,  being  of  a 
public  nature  and  calculated  to  deceive  numbers.  And  a  single  instance  of  selling  bj  false 
weights  is  an  indictable  offence  at  common  law;  but  merelj  selling  a  less  quantity  than  is  pre- 
tended, without  the  use  of  a  false  weight  or  measure,  is  not  indictable  at  common  law,  bat  is 
punishable  as  a  fiilse  pretence  under  the  statute  7  &  8  Geo.  4,  c  29,  s.  53 :  (see  antej  note  to 
form  No.  XLI.) 

Bj  the  statute  14  &  15  Vict,  c  100,  where  any  person  b  oonTieted  (as  an  indictable  misde- 
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i^»9ctdtnt8.     mMnor)  of  ''any  cheat  or  fraud  pnmshaMe  at  oommoD  law,"  hard  labour  maj  be  impoaed  v 
part  of  the  pcmishment] 


No.  Lxvn. 

Selling  by  false  Weighti. 


STAFFORDSHIRE, )  The  jurors  for  oar  Ladj  the  Queen  upon  their 
to  wit.  J      oath   present,  that   A.  B.,   at  the  time  of 

committing  the  offence  hereinafter  mentioned,  exercised  and  carried  on 
Xhe  trade  and  business  of  a  butterman  and  cheesemonger,  and  sold  batter 
and  cheese  by  weight ;  and  that  the  said  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  and  on  divers  other  days  and 

times,  knowingly,  fraudulently  and  deceitfully  did  keep,  use  and  repre- 
sent, in  a  certain  shop  wherein  he  the  said  A.  B.  carried  on  his  said 
trade,  as  and  for  a  standard  and  lawful  pound  weight,  a  certain  false  and 
deceitful  weight  for  the  weighing  of  his  butter  and  cheese  sold  in  the 
way  of  his  said  trade,  which  said  false  weight  was  then,  by  artfal  and 
deceitful  ways  and  means,  so  constructed  as  to  cause  the  goods  weighed 
and  sold  thereby  to  appear  of  greater  weight  by  one  ounce  in  every  six- 
teen ounces  weight  of  goods  weighed  thereby,  than  the  real  and  true 
weight  thereof,  as  he  the  said  X  B.  then  wdl  knew ;  with  intent  to 
defraud  aU  persons  resorting  to  his  said  shop. 

[This  form  and  the  oezt  are  given,  althoagh  the  offsnoe  of  wAng  other  than  atandard 
and  meaanree  b  geneiaUj  ponished  sximmarily  under  the  5  &  6  WilL  4,  c.  63.] 


No.  Lxvni. 

Selling  hf  false  Measures, 


STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  at  the  time  of  com- 

mitting the  offence  hereinafter  mentioned,  exercised  and  carried  on  the 
business  of  a  public-house  keeper,  and  sold  ale  and  beer  by  measure  ; 
and  that  the  said  A.  B.,  on  the  day  of  ,  in  the  year  of 

our  Lord  1863,  and  on  divers  other  days  and  times,  knowingly,  fraudu- 
lently and  deceitfully  did  keep  and  use  in  his  public-house  wherein  he 
carried  on  his  said  business,  as  and  for  a  standard  and  lawful  quart 
measure,  a  certain  false  and  deceitful  measure  for  the  measuring  of  his 
ale  and  beer  sold  in  the  way  of  his  said  business,  which  said  false 
measure  was  then  by  artful  and  deceitful  ways  and  means  so  constructed 
as  to  cause  the  ale  and  beer  measured  in  and  sold  thereby  to  appear  of 
greater  measure  and  quantity  by  one  quarter-of-a-pint  in  every  quart 
measure  of  ale  and  beer  sold  thereby  than  the  real  and  true  standard 
measure  thereof,  as  he  the  said  A.  B.  then  well  knew  ;  with  intent  to 
defraud  all  persons  resorting  to  his  said  shop.  | 


! 
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No.  LXTX. 

Oeneral  Count  far  Conspiracy  to  defraud  of  Money, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.   and  CD.,    on 

the  day  of  ,  in  the  year  of  our  Lord,  1853,  unlawfully 

and  fraudulently  did  conspire  and  agree  together  to  obtain  and  acquire  to 
themselves,  by  divers  false  pretences,  and  subtle  means  and  devices,  of 
and  from  £.  F.  divers  large  sums  of  money  of  the  moneys  of  the  said 
E.  F.,  and  to  cheat  and  defraud  him  thereof. 

[See  Rex  ▼.  GUI,  2  B.  &  Aid.  204.  This  is  the  moet  general  fonn  of  iudictment  that  can 
be  safely  drawn:  see  observations  of  Lord  Denman,  C.  J.,  and  Williams,  J.,  in  Beg.  ▼.  Parher, 
S  Q.  B.  Rep.  298,  299;  and  see  Reg,  v.  RotolandSy  5  Cox  Grim.  Gas.  437;  Reg.  ▼.  WhiU- 
hotue,  ib.  vol.  6,  p.  38.  If  the  drcnmstances  admit  of  it,  oonnts  maj  be  added  for  conspiracy, 
showing  overt  acts,  together  with  one  or  more  coonts  for  obtaining  money  by  means  of  false 
pretences.] 


Ptdoedetiii, 
2,Miidme(mor$ 


No.  LXX. 
Oeneral  Count  for  Conspiracy  to  defraud  of  Chads. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.  and   C.  D.,  on 

the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfully,  frau- 

dulently and  deceitfully  did  conspire  and  agree  together  to  obtain  and 
acquire  to  themselves,  by  divers  false'  pretences  and  subtle  means  and 
devices,  of  and  from  E.  F.  and  6.  H.  divers  goods  and  chattels,  the 
property  of  the  said  E.  F.  and  G.  H.  respectively,  and  to  cheat  and 
defraud  them  respectively  thereof. 

[See  the  note  to  the  last  form.  If  the  conspiracy  was  not  directed  in  the  first  instance 
against  particnlar  persons,  bnt  against  a  dass,  the  individuals  not  being  then  ascertaiBed,  a 
connt  as  in  the  next  form  should  be  substituted  for  or  added  to  the  above,  j 


No.  LXXI. 

General  Count  for  Conspiracy  to  cheat  Tradesmen  generally^  of  their  Goods. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfully, 

fraudulently  and  deceitfully  did  conspire  and  agree  together  to  obtain 
and  acquire  to  themselves,  by  divers  subtle  means  and  devices,  of  and 
from  divers  tradesmen  and  persons  in  business  who  should  thereafter 
bargain  with  the  said  A.  B.,  C.  D.,  and  E.  F.,  for  the  sale  of  goods 
and  merchandize  of  the  said  tradesmen  and  persons  in  business  respec- 
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Precedents,    tivelj,  of  the  said  goods  and  merchandize,  the  property  of   the  said 

, tradesmen  respectivelj,  and  to  cheat  and  defraud  the  said  tradesmen  and 

^Misd^mMnors  persons  in  business  of  their  said  goods  and  merchandize. 

[See  Reg,  ▼.  King,  7  Q.  B.  Bep.  782,  and  Reg.  t.  Peek,  9  A.  &  E.  686,  and  see  the  notes 
to  fonns  No.  LXIX.  aod  LXX.] 


No.  Lxxn. 

Conspiracy  to  obtain  (roods  by  false  representations  as  to  property, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.  and  C.  D.,  on 

the  daj  of  ,  in  the  jear  of  our  Lord  1863,  unlawfully  and 

fraudulently  did  conspire  and  agree  together  to  cause  it  to  be  believed 
that  the  said  A.  B.,  who  was  then  a  person  in  indigent  and  insolvent 
circumstances,  carried  on  an  extensive  business  at  ,  as  ,  and 

was  a  man  of  large  property,  and  had  a  large  capital  engaged  in  the 
said  business,  and  by  means  of  the  said  belief  to  obtain  and  acquire 
of  and  from  divers  tradesmen  and  persons  in  business  who  should  there- 
after deal  with  the  said  A.  B.  divers  goods,  wares  and  merchandize,  the 
property  of  the  said  tradesmen  and  persons  in  business,  and  to  cheat  and 
defraud  them  thereof. 

[See  Reg.  t.  PariDer,  3  Q.  B.  Bep.  294.    Add  a  general  oonnt  tat  conapinusf  as  in 
No,  LXUL,  aod  a  coant  for  obtaining  goods  by  ftlae  pivtenoes,  if  the  Acta  will  aiisUin  then.] 


No.  Lxxni. 

Conspiracy  to  cheat  and  defraud  of  Goods,  setting  out  overt  acts. 

STAFFORDSHIRE, )  Th£  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  C.  D.,  and  £.  F., 

being  evil-disposed  persons,  and  contriving  and  intending  to  cheat  and 
defiraud  divers  of  the  liege  subjects  of  our  Lady  the  Queen,  of  their  re- 
spective goods  and  merchandize,  on  the  day  of  ,  in  the 
year  of  our  Lord  1853,  unlawfudly,  wickedly  and  fraudulently  did  ccm- 
spire,  combine  and  agree  among  themselves,  and  with  divers  other 
persons  to  the  jurors  aforesaid  unknown,  to  obtain  and  acquire,  by  divers 
false  pretences  and  subtle  means  and  devices,  of  and  from  Gr.  H.  divers 
goods  and  merchandize,  the  property  of  the  said  G.  H.,  with  intent  to 
cheat  and  defraud  him  of  the  said  goods  and  merchandize.  And  that 
in  pursuance  of  the  said  conspiracy  the  said  A.  B.  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  did  falsely  pretend  to  the  said  G.  H.  that 
certain  goods  which  he  the  said  A.  B.  then  purchased  Gcom  the  said 
G.  H.,  were  for  the  American  trade,  and  that  he  said  A.B.  was  going  to 
send  the  said  goods  and  merchandize  to  Liverpool  to  be  there  shipj^. 
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And  the  jarors  aforesaid  do  further  present,  that  in  pursuance  of  the  said    PrecedmUs, 

conspiracy,  the  said  C.  D.  and  E.  F.  afterwards,  to  wit,  on  the  day  and        

year  aforesaid,  did  fraudulently  receive  the  said  goods  so  obtained  by  the  2.iftidMi«aiior# 
said  A.  B.  of  and  from  the  said  6.  H.,  by  the  false  pretences  and  representa* 
tions  aforesaid,  and  did  fraudulently  secrete  and  conceal  the  said  goods 
and  merchandize.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
say  that  the  said  A.  B.,  C.  D.,  and  E.  F.,  in  manner  and  by  the  means 
aforesaid,  and  in  pursuance  of  the  said  unlawful,  wicked  and  fraudulent 
conspiracy,  did  obtain  from  the  said  6.  H.  the  goods  and  merchandize 
aforesaid,  the  property  of  the  said  6.  H.,  and  did  cheat  and  defraud  him 
thereof. 

[Sea  Reg.  ▼.  Parker,  3  A.  &  E.  292.    Add  a  general  oonnt  u  in  form  No.  LXX.  and  a  ooont 
for  obtaining  gooda  bj  ialse  pretencet.] 


No.  LXXIV. 


Conspiracy  to  obtain  Moneff  by  false  pretences,  with  a  Count  for  obtaimng 
Money  by  false  pretences. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.  and  C.  D.,  being 

evil-disposed  persons,  and  seeking  to  get  their  living  by  various  subtle, 
fraudulent  and  dishonest  practices,  on  the  day  of  ,  in  the 

jpBi  of  our  Lord  1853,  unlawfully,  fraudulently  and  deceitfully  did  com- 
bine, conspire,  confederate  and  agree  together,  by  divers  false  pretences 
and  subtle  means  and  devices,  to  obtain  and  acquire  to  themselves  of  and 
from  one  E.  F.,  divers  large  sums  of  money  of  the  moneys  of  the  said 
£.  F.,  and  to  cheat  and  d^raud  him  thereof. 

Second  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  A.  B.  and  C.  D.,  on  the  day  and  year  in 
the  first  count  mentioned,  unlawfully,  knowingly  and  designedly  did 
falsely  pretend  to  the  said  E.  F.  that  a  certain  carriage,  to  wit,  a  carriage 
called  a  phnton,  and  a  certain  mare,  and  a  certain  gelding,  which  they 
the  said  defendants  then  and  there  offered  for  sale  to  the  said  E.  F.,  had 
then  been  the  property  of  a  lady  then  deceased,  and  were  then  the  pro- 
perty of  her  sister,  and  were  not  the  property  of  any  horse-dealer,  and 
were  then  the  property  of  a  private  person,  and  that  the  said  mare  and 
the  said  gelding  were  then  respectivdy  quiet  to  ride  and  drive,  and  quiet 
and  tractable  in  every  respect ;  by  means  of  which  said  false  pretences 
the  said  A.  B.  and  the  said  C.  D.  did  then  unlawfully  obtain  from  the 
said  E.  F.  a  cheque,  the  property  of  the  said  E.  F.,  for  the  payment  of 
one  hundred  and  sixty^eight  pounds^  with  intent  to  cheat  and  defraud. 
Whereas  in  truth  and  in  fact  the  said  carriage,  the  said  mare,  and  the  said 
gelding  had  not  then  been  the  property  of  a  lady  then  deceased,  and 
were  not  then  the  property  of  her  sister  ;  and  whereas  in  truth  and  in 
fact  the  said  carriage,  the  said  mare,  and  the  said  gelding  were  the  pro- 
perty of  a  horse-dealer  ;  and  whereas  in  truth  and  in  fact  the  said  car- 
riage, the  said  mare,  and  the  said  gelding  were  not  then  the  property  of 
a  private  person  ;  and  whereas  in  truth  and  in  fact  the  said  carriage,  the 
said  mare,  and  the  said  gelding  were  not  then  quiet  to  ride  and  drive,  and 
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Pr«cedBHU.     were  not  then  quiet  and  tractable  in  erery  respect,  as  the  said  A.  B.  and 

. C.  D.  then  well  knew  ;  against  the  form  of  the  statute  in  such  case  made 

2Mudemea§ior$  ^^^^  provided. 

[See  Reg,  ▼.  Kendrickj  6  Qneen's  Bench  Reports,  49.] 


No.  LXXV. 

Being  fotaul  by  night  Armedj  with  intent  to  break  into  a  House  and  commit  a 
Felony  therein. 

Staffordshire;  )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1863,  at  the  parish  of  ,  in  the 

county  of  Stafford,  was  found  by  night,  to  wit,  at  the  hour  of  eleven  of 
the  clock  in  the  night  of  the  same  day,  armed  with  a  dangerous  and 
offensive  weapon  and  instrument,  to  wit,  a  pistol,  with  intent  then  and 
there  by  night  as  aforesaid,  feloniously  to  break  into  and  enter  the 
dwelling-house  of  one  C.  D.  there  situate^  and  feloniously  to  steal,  take 
and  carry  away  the  goods  and  chattels  of  the  said  C.  D.,  then  and  there 
being  in  the  said  dwelling-house  ;  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

[The  statnte  14  &  15  Vict  c.  19,  s.  1,  enacts  that  "  if  any  person  shall  be  firand  hj  night 
armed  with  aoy  dangerous  or  ofiensive  weapon  or  iostmment  whatsoerer,  with  intent  to  bretk 
or  enter  Into  any  dwelling-honse  or  other  boilding  whatsoerer,  and  tooommit  any  felony  tbercm; 
or  if  any  person  shall  be  foond  by  night  having  in  his  possession  without  lawful  excuse  (the 
proof  of  which  excuse  shall  lie  on  such  person)  any  picklock,  key,  crow,  jack,  bit,  or  other  in- 
strument of  housebreaking;  or  if  any  person  shall  be  found  by  night  having  his  fiioe  blackened 
or  otherwise  disguised,  with  intent  to  commit  any  felony;  or  if  any  penon  shall  be  fbond  by 
night  in  any  dwelling-house  or  other  building  whatsoever,  with  intent  to  commit  any  felony 
therein,  every  such  ofiender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  three  years."^  Sect  13  enacts  that  **  the  time  at  which  the  night  aJiall 
oommenoe  and  conclude  in  any  offence  against  the  provisions  of  this  act  shall  be  the  same  as  in 
cases  of  burglary."  By  the  statute  7  WilL  4  &  I  Viot  c  86,  it  is  enacted  **  that,  so  fiur  as 
the  same  is  essential  to  the  oflenoe  of  burglary,  the  night  shall  be  considered  and  is  hereby 
declared  to  oommenoe  at  nine  of  the  dock  in  the  evenix^  of  each  day,  and  to  ooodude  at  six 
of  the  dock  in  the  morning  of  the  next  succeeding  day."] 


No.  LXXVL 

Being  ftmnd  by  night  in  poMieseion  of  Implements  of  Housebreakingt  without 

lawfil  excuse. 

STAFFORDSHIRE,  )  Thb  jurors  £<x  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  was  found  hy  night,  to  wit,  at 

the  hour  of  two  of  the  clock  in  the  morning  of  the  same  day,  having 
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then  in  his  possession,  without  lawful  excose,  certain  implements  of    PneeimUs. 

housebreaking,  to  wit,  one  picklock,  one  crow,  one  jack,  and  one  bit;       . 

against  the  form  of  the  statute  in  such  case  made  and  provided.  2Mtidemeanon 

[See  the  note  to  the  last  ibrm,  Now  LX3CV.  It  is  nnneoesstrj  to  show  anj  intent  in  order  to 
bring  a  party  within  the  clause  of  the  section  on  which  this  indictment  is  framed.  The  possession, 
without  ezcnse,  of  each  implements  being  considered  sufficient  eTidence  of  the  intent:  (see 
Lord  Campbeirs  Acts,  by  Greares,  p.  37.)  Anj  instrument,  however  lawful  for  the  purpose  for 
which  it  is  made  and  may  be  used,  if  capable  of  asosting  in  housebreaking,  is  an  "  instrument 
of  housebreaking"  within  the  statute,  if  the  defendant  had  it  in  his  posseesion  iot  that  purpose, 
which  is  a  qnesticQ  for  the  jury.  Keys  are  within  the  express  words  of  the  statute,  for  in  reading 
the  section  a  comma  should  be  interposed  between  the  words  "  picklock  key,"  &c  (Rm,  t. 
Oidham,  21  L.  J.  184,  M.  C;  S.  C^  3  G.  &  E.  t46.)] 


No.  Lxxvn. 


Being  fotmd  by  nighi  wiih  a  Diigviied  Face,  with  nUeiU  to  eammit  Fdomy. 

STAFFORDSHIRE,  \  Thb  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  )      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1858,  was  found  by  night,  to  wit,  at 

the  hour  of  twelve  of  the  clock  in  the  night  of  the  same  day,  having 
his  face  blackened,  with  intent  then  by  night  as  aforesaid,  feloniously 
and  violently  to  assault  one  C.  D.,  and  then  feloniously  and  violently  to 
steal,  take  and  carry  away  the  goods  and  chattels  of  the  said  C.  D.; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

[See  the  note  to  form.  No.  LXXV.] 


No.  Lxxvm. 


Being  found  hy  night  in  a  Houbc,  wiih  intent  to  eommU  a  Fdamy  therein, 

STAFFORDSHIRE,  |  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  at  the  parish  of  ,  in  the 

coanty  of  Stafford,  was  found  by  night,  to  wit,  at  the  hour  of  ten  of  the 
clock  in  the  night  of  the  same  day,  in  the  dwelling-house  of  one  C.  D. 
there  situate,  with  intent  then  and  there  by  night  as  aforesaid,  feloniously 
to  steal,  take  and  carry  away  the  goods  and  chattels  of  the  said  C.  D., 
then  and  there  being  in  the  said  dwelling-house ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  not*  to  form  LXXV.] 
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Prseedenis. 
^Misdemeanors  LXXIX, 

Being  found  by  tught  Armed,  mth  intent  to  break  into  a  Howe,  after  a  previam 
conviction  for  one  or  other  of  the  offences  mentioned  m  the  four  last  preceding 
forms, 

STAFFORDSHIRE,  )  The  jurors  for  our  Ladj  the  Queen  apon  their 
to  wit.  \     oath  present,  that  A.  B.,  on  the  daj 

of  y  in  the  year  of  our  Lord  1 853,  at  the  parish  of  ,  in  the 

county  of  Stafford,  was  found  hj  night,  to  wit,  at  the  hour  of  one  of  the 
clock  in  the  morning  of  the  same  day,  armed  with  a  dangerous  and 
offensive  weapon,  to  wit,  a  bludgeon,  with  intent  then  and  there  by  night 
as  aforesaid,  feloniously .  to  break  into  and  enter  the  dwelling-house  of 
one  C.  D.  there  situate,  and  feloniously  to  steal,  take  and  carry  away  the 
goods  and  chattels  of  the  said  C.  D.,  then  and  there  being  in  the  said 
dwelling-house  ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  before  the  committing  of  the  said  misdemeanor,  to  wit,  on 
the  day  of  ,  in  the  year  of  our  Lord  1853,  at  the  General 

Quarter  Sessions  of  the  Peace  holden  at  Stafford,  in  and  for  the  county 
of  Stafford,  the  said  A.  B.  was  then  and  there  convicted  of  a  misde- 
meanor against  the  ''Act  for  the  better  Prevention  of  Offences,  1851,* 
and  which  said  conviction  is  still  in  force. 

[Section  2  of  the  statnte  14  &  15  Vict.  c.  19,  enacts,  that  if  any  person  shall  be  convicted 
of  anj  misdemeanor  mentioned  in  the  Ist  section  (see  note  to  form  LXXV.  ante),  **  such  persoa 
shall  on  such  subsequent  oonriction  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  less  than  seren  yean,  and  not  exceeding  ten  years,  or  impri- 
soned with  or  without  hard  labour,  for  any  term  not  exceeding  three  years:  and  in  any  indict- 
ment for  such  misdemeanor  committed  after  a  previous  conviction  as  aforesaid,  it  shall  be 
sufficient  to  state  that  the  offender  was  at  a  certain  time  and  place  convicted  of  felony  or  misde- 
meanor against  the  act  for  the  better  prevention  of  offences,  1851  (as  the  esse  may  be),  without 
otherwise  describing  the  previous  felony  or  misdemeanor;  and  a  certificate  containing  the 
substance  and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the 
previous  felony  or  misdemeanor,  purporting  to  be  signed  by  the  clerk  of  the  court  or  othtr 
officer  having  the  custody  of  the  records  of  the  court  where  the  offender  was  first  convicttti,  or 
by  the  deputy  of  such  clerk  or  officer  (for  which  certificate  a  foe  of  five  shiUinga  and  no  mate 
shall  be  demanded  or  taken),  shall,  upon  proof  of  the  identity  of  the  person  of  the  offisoder,  be 
sufficient  evidence  of  the  first  conviction,  without  proof  of  the  signature  or  official  chaiaeter  ef 
the  person  appearing  to  have  signed  the  same.** 

If  the  previous  conviction  were  for  fetony^  the  count  in  the  fonn  No.  XI.,  Part  L  (Fdooies), 
will  be  applicable,  bat  the  form  of  certificate  shoold  be  in  eveiy  oase  inspcKsted  before  drawing 
the  count  for  the  previous  conviction.] 


No.  LXXX. 

Breaking  down  the  Dam  qfa  Fishpond  with  intent  to  destroy  the  fish. 

STAFFORDSHIRE, )  The  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously 
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did  break  down  and  destroy  the  dam  of  a  certain  fishpond,  the  private     Preeedmtt, 

property  of  C.  D.,  situate  in  the  parish  of  ,  in  the  county  of       . 

Stafford,  with  intent  thereby  then  to  take  and  destroy  the  fish  then  being  ^^ifttdweoww 
in  the  said  pond  ;  against  the  form  of  the  statute  in  such  case  made  and 
j,        provided. 

[The  aboTB  and  the  three  foUowing  forms  are  founded  on  the  etatnte  7  &  8  Geo.  4,  c  30, 

J  8.  16,  which  enacts  "  that  if  any  person  shall  nnUwfnllj  and  malidonsly  break  down  or  other- 

wiae  destroj  the  dam  of  any  fish-pond,  or  of  aoy  water  which  shall  be  private  property,  or  in 

which  there  shall  be  any  private  right  of  fishery,  with  intent  thereby  to  take  or  destroy  any  of 

the  fiah  in  snch  pond  or  water,  or  so  as  thereby  to  canse  the  loes  or  destmction  of  any  of  the  fish, 

^  or  shall  nnlawfnlly  and  maliciously  pat  any  lime  or  other  noziooa  material  in  any  snch  pond  or 

^^  water,  with  intent  thereby  to  destroy  any  of  the  fish  therein,  or  shall  nnlawfnlly  and  malidonaly 

break  down  or  otherwise  destroy  the  dam  of  any  mill-pond,  every  snch  offender  shall  be  gnilfy 

'  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  conrt,  to 

'f.  be  transported  beyond  the  seas  for  the  tenn  of  seven  years,  or  to  be  imprisoned  for  any  term  not 

V  exceeding  two  years ;    and,  if  a  male,  to  be  oooe,  twice,  or  thrioe  pnblicly  or  privately 

whipped  (if  the  court  shall  86  think  fit),  in  addition  to  snch  imprisonment''] 


r  No.  LXXXI. 

Breaking  dovrn  the  Dam  qf  a  Fishpond,  and  thereby  causing  the  loss  of  fish, 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

M  of  ,  in  the  year  of  our  Lord  1863,  unlawfully  and  maliciously 

^  did  break  down  and  destroy  the  dam  of  a  certain  fishpond,  the  private 

*  property  of  C.  D.,  situate  in  the  parish  of-  ,  in  the  county  of 

^  St^ord,  and  did  thereby  then  cause  the  loss  and  destruction  of  divers  of 

i  the  fish  then  being  in  the  said  pond,  against  the  form  of  the  statute  in 

(-  such  case  made  and  provided. 

,1  • 

E3  [See  the  statute  7  &  8  Geo.  4,  c.  30,  si  15,  note  to  the  last  fbnn.] 


No.  Lxxxn. 

Putting  Lime  into  n  Fishpond, 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  /     oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously 

did  put  a  large  quantity  of  lime  into  a  certain  pond  of  C.  D.,  atuate  in 
the  parish  of  in  the  county  of  ,  with  intent  thereby  then 

to  destroy  the  fish  then  being  in  the  said  pond  ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[See  the  statute  7  &  8  Geo.  4,  e.  30,  a.  15,  note  to  form  T.TTY-  cmfe.] 
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iV«0edbn(i. 
UMudmeimar$  N^.  LXXXTTT. 

Breaking  down  the  Dam  qfa  MiU  Pond, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  npon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  dsf 

of  ,  in  the  year  of  our  Loni  1853,  unlawfully  and  malicioaalj  did 

break  down  and  destroy  the  dam  of  a  certain  mill-pond  of  C.  D.,  situate 
in  the  parish'of  ,  in  the  county  of  Stafford  ;  against  the  form  of  the 

statute  in  such  case  made  and  provided. 

[See  the  atatute  7  &B  G«o^  4,  c.  30,  e.  15,  note  tofons  LX2X  mile.] 


NaLXXXIV. 


Destroying  a  Turnpike  Chie. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

throw  down,  level  and  destroy  a  certain  turnpike  gate,  called  gate^ 

situate  in  the  parish  of  ,  in  the  county  of  Stafford  ;  against  the  fonn 

of  the  statute  in  such  case  made  and  provided. 

[The  statute  7  &  8  G^o.  4,  c  80,  e.  14,  enacts  "  that  if  any  penoo  shall  onlawfally  aod 
maliciously  thxx)W  dowD,  level  or  otherwise  destroy,  In  whole  or  in  part,  any  tompikA  gate^ « 
any  wall,  chain,  rail,  poet,  bar,  or  other  ftnoe  belonging  to  any  turnpike  gate,  or  set  up  er 
«ect6d  to  prevent  passengon  passing  by  without  paying  any  toll  directed  to  be  paid  by  any  set 
or  acts  of  Parliament  relating  thereto,  or  any  house,  building,  or  weighing  engine,  erected  fir 
the  better  collection,  ascertainment,  or  security  of  any  such  toll,  every  sudi  ofiender  shall  be 
guilty  of  a  misdemeanor,  and  being  coovkted  thereof,  shall  be  punished  aooordhigly."] 


Na  LXXXV. 


Destroying  (oiyihing  kepi  for  Uie  purpose  qfArt  ia  a  Museum, 

STAFFORDSHIRE, )  Thb  jurors  for  our  Lady  the  Queen  upon  their 
to  wit  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1863,  unlawfully  and  maliciously  did 

destroy  a  certain  «m,  the  property  of  G.  D.  and  others,  then  kept  as  an 
object  of  curiosity  in  a  certain  museum,  called  the  Museum,  and 

then  being  therein,  which  museum  then  was  from  time  to  time  open  for 
the  admission  of  the  public  to  view  the  same ;  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

[This  and  the  next  form  are  founded  on  the  statute  8  ft  9  Tict  o.  44,  which  enacts  (sect  1), 
that "  every  person  who  shall  unlawfully  and  maliciously  destroy  or  damage  anything  kept  for 
the  purposes  of  art,  science,  or  literature,  or  as  an  object  of  curiosity,  in  any  museum,  galleiy, 
cabinet,  library,  or  other  repositoiy,  which  museum,  gallery,  cabinet,  library,  or  other  leposrtoiy 
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ia  either  at  all  times,  or  from  time  to  time,  open  for  the  adminioD  of  the  pnblio  or  of  any  oon-      PneedeiU$. 

Biderable  nnmber  of  penoos  to  Tiew  the  same,  either  bj  the  pemnaaion  of  ue  proprietor  thereof,         

or  bj  the  payment  of  money  before  entering  the  aame;  or  any  piotore,  atatne,  monnment,  or  2Jii9demmikfn 

painted  glaaa  in  any  chnreh  or  chapel,  or  other  place  of  religions  worship;  or  any  atatne  or 

momiinent  exposed  to  public  Tiew,  ahall  be  gnilty  of  a  miademeanor;  and,  being  dnly  oonricted 

thereof,  shall  be  Uable  to  be  impriaoned  for  any  period  not  esoeeding  aix  montha,  and,  if  a  male, 

may,  daring  the  period  of  snch  imprisonment,  be  pat  to  hard  labour,  or  be  once,  twice,  or  thrice 

privately  whipped,  in  anch  manner  as  the  oonrt,  before  which  anch  person  ahall  be  tried,  shall 

direct.'* 

Sect.  2  enacts,  **  that  every  poniahment  imposed  on  any  penoo  for  an  offence  agunst  this  act, 
shall  apply  and  be  enforoed  whether  the  o£fence  ahall  be  oommitted  from  malice  oonosiTed  against 
the  owner  of  the  thing  damaged  or  destroyed,  or  not.** 

Sect.  8  enacts,  that  ^  any  person  fonnd  committing  any  offence  against  this  act,  may  be  imme- 
diately apprehended,  without  a  warrant,  by  any  other  person,  and  forthwith  taken  before  some 
neighboining  jnstioe  of  the  pesce,  to  be  deslt  with  according  to  law  " 

Sect.  4  proridaa,  «*  that  nothing  herein  eontained  ahall  be  deemed  to  afeot  the  right  of  any 
person  to  recoTer  by  action  at  law  damagea  for  the  iijnzy  ao  oommitted.'* 

S'^ct.  5  enacts,  **  that  eyeiy  person  who  shall  abet,  counsel,  or  procure  the  commission  of  any         * 
offence  againat  this  act,  ahall  be  punished  as  a  principal  ofSmder."] 


No.  LXXXVI. 

Destroying  Painied  Olatt  in  a  Chvreh. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  .  j      oath  present,  that  A.  B.,  on  the  daj 

of  ,  in  the  year  or  our  Lord  1853,  unlawfully  and  midiciously  did 

break  and  destroy  certain  painted  gkus,  then  being  in  St.  Mary's  church, 
situate  in  the  parish  of  Stafford,  in  the  county  of  Stafford  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[See  the  atatnte  8ft  9  Victc44,  a.  1,  note  to  the  laat  form.    Itseemsto  be  imneceasaiy  to 
allege  any  ownership  in  this  and  the  next  caae.] 


No.  Lxxxvn. 

Damaging  a  PMie  Statue, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfully  and  maliciously  did 

damsge  a  certain  staiue^  situate  at  ,  in  the  parish  of  ,  in  the 

county  of  Stafford,  and  then  exposed  to  pubUc  view ;  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[See  the  8  &  9  Vict  o.  44,  naU  to  form  Now  LXXXV.  onfe;  and  also  the  note  to  the  h»i 

5Brm.] 
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2.Afi8d«meanor$  g  3,   OfF£NCBS  OP  A  PuBLIC  NATURE. 

No.  LXXXVUX 
Biat  and  Tumult 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  npon  their 
to  wit.  )      oath  present,  that  A.  B.,  C.  D.,  and  £.  F, 

tojgether  with  divers  other  persons  to  the  jurors  aforesaid  unknown,  on 
the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfully, 

riotously  and  routously  did  assemble  and  gather  together  at  the  parish 
of  ,  in  the  county  of  Stafford,  with  sticks,  staTes,  and  otho' 

n  offensive  weapons,  to  disturb  the  peace  of  our  said  Lady  the  Qaeen,  and 
being  so  assembled  and  gathered  together,  and  being  then  armed  as  aifore- 
said,  did  then  and  there  unlawfully,  riotously  and  routously  make  a  great 
noise,  riot  and  disturbance,  and  did  then  and  there  remain  and  continoe 
armed  as  aforesaid  making  such  noise,  riot  and  disturbance,  for  the  space 
of  one  hour  and  more,  to  the  great  disturbance  and  terror  of  divers  per^ 
sons  being,  residing  and  passing  there. 

[See  the  fonn  of  indictment  for  riot  and  aosanlt,  ante,  (bnn  No.  IV.,  which  it  bmj  be 
aometimee  adyisable  to  join  with  the  above.] 


No.  T.yyTrnr 


Bioi  and  puDing  down  Fences. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  C.  D.,  and  E.  F-, 

together  with  divers  other  persons  to  the  jurors  aforesaid  unknown,  <m 
the  day  of  ,  in  the  year  of  our  Lord  1853,  unlawfully, 

riotously  and  routously  did  assemble  and  gather  together  at  the  parish 
of  ,  in  the  county  of  Stafford,  with  intent  to  disturb  the  peace 

of  our  said  Lady  the  Queen,  and  being  so  then  and  there  assembled  and 
gathered  together,  did  with  axes,  saws  and  other  offensive  weapons, 
unlawfully,  riotously  and  routously  pull  down,  cut  in  pieces,  prostrate, 
break  and  destroy  divers  wooden  posts,  rails  and  fences,  to  wit,  one 
hundred  wooden  posts,  five  hundred  yards  of  wooden  railing,  twenty 
gates,  and  five  hundred  yards  of  fencing  then  and  there  erected,  and 
being  to  the  great  damage  of  the  owners  of  the  said  posts,  rails,  gates 
and  fences,  and  to  the  great  terror  and  disturbance  of  divers  of  Her 
Majesty's  subjects  inhabiting  and  dwelling  there. 

[The  facts  may  sometimee  render  it  adTisable  to  add  a  oonnt  for  a  riot  and  tamnlt  acoording 
to  Uie  last  form.] 
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/Veoedentt. 
No.  XC.  2Mudemminart 

Riot,  and  entering  a  dose  and  taking  CaiUe. 

STAFFORDSHIRE,  \  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  A.  B.,  C.  D.,  and  E.  F., 

together  with  divers  other  persons  to  the  jurors  aforesaid  unknown,  on 
the  day  of  ,  in  the  year  of  our  Lord  1 853,  did  unlawfully, 

riotously  and  routously  assemble  and  gather  together  at  the  parish 
of  ,  in  the  county  of  Stafford,  to  disturb  the  peace  of  our  said 

Lady  the  Queen,  and  being  then  and  there  assembled  and  gathered  to- 
gether did  with  sticks,  staves  and  bludgeons,  and  other  offensive  weapons, 
enter  into  a  certain  close  in  the  possession  of  G.  H.,  there  situate,  and  did 
then  and  there,  with  intent  to  injure  and  oppress  the  said  6.  H.,  unlaw- 
fully, riotously  and  routously,  and  against  the  will  of  the  said  G.  H., 
take,  drive  and  carry  away  two  horses  and  twenty  sheep,  the  property 
of  the  said  G.  H.,  and  other  wrongs  there  did  to  the  said  G.  H. 

[It  Doay  be  sometimes  advisable  to  add  a  count  for  riot  and  tumult  as  in  fonn  No.  LXXXVIII.] 


No.  XGL 

Forcible  Entry  and  Detainer, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  G.  H.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  was  seised  in  fee  of  a  certain 

messuage  and  appurtenances  situate  in  the  parish  of  ,  in  the  county 

of  Stafford ;  and  that  the  said  G.  H.  being  so  seised  thereof,  A.  B.,  C.  D., 
and  E.  F.,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
with  force  and  arms  and  with  strong  hand,  unlawfully  entered  into  the 
said  messuage,  and  with  force  and  arms  and  with  strong  hand,  unlawfully 
expelled  and  put  out  the  said  G.  H.  from  the  peaceable  possession  of  the 
said  messuage ;  and  having  so  unlawfully  and  with  strong  hand  expelled 
and  put  out  the  said  G.  H.  from  the  possession  of  the  said  messuage,  with 
force  and  arms  and  with  strong  hand,  on  the  day  and  year  aforesaid,  and 
from  thence  hitherto^  unlawfully  did  keep  out,  and  still  do  keep  out 
the  said  G.  H.  from  the  possession  of  the  said  messuage ;  against  the 
form  of  the  statutes  in  such  case  made  and  provided. 

[The  statute  5  Rich.  2,  stat  1,  c  8,  enacts,  "  That  none  from  henceforth  make  entry  into 
anj  lands  and  tenements,  but  in  case  where  entry  is  giren  by  the  law  ;  and  in  such  case  not 
with  strong  hand  nor  with  multitude  of  people,  but  only  in  lawful  and  easy  manner  ;  and  if  any 
man  from  henceforth  do  to  the  contrary,  and  thereof  be  duly  conrict,  he  shall  be  punished  by 
imprisonment  of  his  body,  and  thereof  ransomed  at  the  king's  will."  A  forcible  entry,  however, 
accompanied  by  a  public  breach  of  the  peace,  is  a  misdemeanor  at  common  law;  but  the  advan- 
tage of  an  mdiotment  under  the  statute  is,  that  the  prosecutor,  if  kept  out  of  possession,  may, 
by  virtue  of  subsequent  statutes,  obtain  damages  and  restitution  of  his  property  (see  the  statutes 
8  Hen.  6,  c  9;  31  Eliz.  ell;  and  21  Jac  1,  c.  15);  and,  moreover,  the  statutable  offence 
is  not  affected  by  any  right  of  entry  the  defendants,  or  either  of  them,  may  have  ;  the  offenee 
bang  making  the  entry  with  a  strong  band,  or  with  a  multitude  oif  people.    The  offence  at 

VOL,  VT,  k 
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Preoedents,     common  laW,  on  the  otber  hand,  is  the  breach  of  the  pabHo  peace,  and  its  dianoler  may  be,  ii 

seems,  affected  bj  the  numbers  of  persons  and  the  title  of  the  defendants:  (see  Reg.  t.  W^m, 

2.dfiadmemor$  8  T.  R  357, 364.) 

It  has  been  held  that  an  indictment  nnder  the  slat.  5  Bich.  2,  mnst  show  a  freehckld  estate  a 
the  proeecntor,  or  an  estate  within  the  terms  of  the  21  Jac.  1,  c.  15,  which  has  extended  tbs 
benefits  of  the  previons  statutes  as  regards  restitution  to  tenants  for  jears,  tenants  bj  copj  d 
court  roll,  and  tenants  bj  elegit,  statute  merchant,  and  statute  staple  {Rex  t.  Watmop,  S^crs 
Bep.  142),  although  there  is  no  restriction  in  the  words  of  the  5  Rich.  2,  and  the  reatiielaaB 
is  the  result  of  the  langusge  of  subsequent  statutes,  relating  merely  to  rettitulumj  and  sot  to  ^ 
pvmshment  by  indictment. 

It  is  to  be  .observed,  that  the  fonnble  detainer  is  no  essential  part  of  the  ofienoe  if  the  IbraUe 
entiy  is  proved.  A  forcible  detainer  is,  howcYer,  indictaUoi  atthoogh  the  entry 'naay  not  faaifv  bea 
forcible  ^withifi  the  meaniag  of  the  statote.] 


.  No.  xcn. 

Forcible  Entry  at  Common  Law, 

STAFFORDSHIRE, )  The  jurors  for  onr  Lady  the  Qaeen  opon  Ih&r 
to  wit.  J      oath  present,  that  A.  B.,  C.  D.,  E.  F.,  G.  H^ 

and  J.  K.,  on  the  day  of  ,  in  the  year  of  our  Lord  1853, 

unlawfully  and  injuriously  and  with  a  strong  hand  entered  into  a  certain 
mill,  and  certain  lands  and  houses,  and  the  sites  of  a  certain  mill  and 
certain  houses,  with  the  appurtenances,  situate  in  the  parish  of  ,  in 

the  county  of  Stafford,  and  then  in  the  possession  of  one  L.  M.,  and 
unlawfully  and  injuriously  and  with  a  strong  hand,  expelled  and  put  out 
the  said  L.  M.  from  the  possession  of  the  said  premises. 

[See  Heg.  t.  Lewit,  8  T.  B.  357,  and  see  the  note  to  the  last  form.  As  it  is  snffident  to 
allege  and  prove  possession  in  this  indictment  at  oommon  law,  without  further  title,  this  is  fre- 
quently preferable  to  an  indictment  nnder  the  statute.  A  oomit  under  the  statote  maj  be 
added  however ;  and^  if  an  asaanlt  was  committed,  a  oooat  should  be  added  as  ia  km 

Ko.  IV.,  ONlS.] 


Na  XCffl. 

Against  a  Parish  for  non-repair  of  a  Highway. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  opon  their 
to  wit.  \      oath  present,  that  for  a  long  time  there  hath 

been  and  still  is  a  certain  common  and  ancient  Queen's  highway  leading 
from  the  village  of  ,  in  the  county  of  Stafford,  to  the  town  of  , 

in  the  said  county  of  Stafford,  used  by  and  for  all  persons  with  their 
horses,  carts  and  carriages  to  go,  return,  pass,  repass  and  ride  at  their 
free  will  and  pleasure ;  and  that  a  certain  part  of  the  said  common  and 
ancient  Queen's  highway,  situate,  lying  and  being  in  the  parish  of  , 
in  the  said  county  of  Stafford,  containing  in  length  three  hundred  yards, 
and  in  breadth  nine  yards,  on  the  day  of  ,  in  the  year  of  oar 

Lord  1853,  was,  and  continually  from  thence  hitherto  bath  been  and 
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still  is,  very  ruinoas,  miiy,  broken  and  in  great  decay,  for  want  of  due     Prtcedmu. 

reparation  and  amendment  of  the  same,  so  that  no  persons  during  the        

time  aforesaid  could  or  now  can  go,  i-eturn,  pass,  repass,  ride  and  labour  ^•^'«*»««""<''» 
Tv^ith  their  horses,  coaches,  carts  and  other  carriages  in,  through  and 
along  the  Queen's  common  highway  aforesaid,  as  they  ought  and  were 
wont  and  accustomed  to  do.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  inhabitants  of  the  said  parish 
of  ,  in  the  said  county  of  Stafford,  ought  to  repair  and  amend  the 

said  common  highway  so  as  aforesaid  being  ruinous  and  in  decay,  when 
and  so  often  as  it  should  or  shall  be  necessary. 


No.  XCIV. 

Against  an  IndimdmLfor  not  repairing  a  Horse  and  Footwoff^  commotdy  called 
a  Pack  am  Prime  wxy» 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  for  a  long  time  there  hath 

been  and  still  is  a  certain  common  and  ancient  pack  and  prime  way 
leading  from  ,  in  the  county  of  Stafford,  to  ,  in  the  county 

of  Salop^  used  by  and  for  all  persons  on  foot  and  on  horseback  to  go, 
return,  pass  and  repass  at  their  free  will  and  pleasure ;  and  that  a  certain 
part  of  the  said  common  and  ancient  pack  and  prime  way,  situate,  lying 
and  being  in  the  parish  of  ,  in  the  said  county  of  Stafford,  con- 

taining in  length  five  hundred  yards,  and  in  breadth  five  yards,  on 
the  day  of  ,  in  the  year  of  our  Lord  1853,  was,  and  con- 

tinually from  thence  hitherto  hath  been  and  still  is,  very  ruinous,  miry, 
broken  and  in  great  decay  for  want  of  due  reparation  and  amendment 
of  the  same,  so  that  no  persons  during  the  time  aforesaid  could  or  now 
can  go,  return,  pass  and  repass  on  foot  or  on  horseback,  in,  through  and 
along  the  said  pack  and  prime  way  as  they  ought  and  were  wont  and 
accustomed  to  do.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  A.  B.,  by  reason  of  his  tenure  of  certain  lands 
and  tenements  called  ,  lying  and  being  in  the  said  parish  of  , 

ought  to  repair  and  amend  that  part  of  the  sdd  pack  and  prime  way  so 
as  aforesaid  being  ruinous  and  in  decay. 


No.  XCV. 

Nuisance  in  diverting  a  Watercottrse, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  oar  Lord  1853,  and  at  divers  other  times, 

unlawfully  and  injuriously  did  divert  and  turn  out  of  its  ancient  and 
accostomed  channel  and  course,  and  cause  and  procure  to  be  diverted,  a 

k  2 
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Frtetdenis.  certain  ancient  common  watercourse  and  common  stream  of  water  situate 
^~*^  in  the  parish  of  ,  in  the  county  of  Stafford,  and  did  then  make 

•"<•*"•*"«'•*  and  place,  and  cause  and  procure  to  be  made  and  placed,  a  dam  and 
embankment  across  the  said  stream,  and  did  then  and  thereby  depnve 
the  inhabitants  of  the  said  parish,  and  all  other  persons  using  the  said 
stream  of  water  and  watercourse,  of  the  said  water ;  to  the  great  damage 
and  common  nuisance  of  the  said  inhabitants  and  other  persons. 


No.  XCVI. 

Nvisanee  by  rendering  Water  unJU  to  Drink. 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j    oath  present,  that  A.  B.,   C.  D.,  and  £.  F., 

on  the  day  of  ,  in  the  year  of  our  Lord   1863,  and  at 

divers  other  times  did  unlawfully  and  injuriously  convey,  and  cause  and 
suffer  to  be  drained  and  conveyed,  great  quantities  of  noxious  and  offen- 
sive liquid  matters,  scum,  and  refuse,  produced  from  the  making  of  gas 
and  of  coal-tar  and  coke,  from  certain  premises  of  the  said  A.  B.,  C.  D^ 
and  E.  F.,  situate  in  the  parish  of  ,  in  the  county  of  Stafford, 

into  a  certain  ancient  stream  of  pure  water,  there  situate  and  flowing, 
and  did  thereby  corrupt  and  render  unwholesome  the  water  of  the  said 
stream,  and  make  the  same  unfit  to  drink,  to  the  great  injury  and  conunon 
nuisance  of  all  persons  residing  near  the  said  stream,  and  of  all  other 
persons  using  the  water  thereof. 

[See  Kas  v.  Medky,  6  C.  &  P.  229-1 


No.  XCVIL 

Nuisance  by  deleterious  Smoke  and  Vapours. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )     oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  and  at  divers  other  times, 

unlawfully  and  injuriously  did  erect,  and  cause  and  procure  to  be  erected, 
in  the  parish  of  ,  in  the  county  of  Stafford,  certain  furnaces  and 

ovens  for  the  burning  of  coke,  and  did  then  unlawfully  and  injuriously 
cause  and  permit  great  quantities  of  smoke  and  of  sulphureous  and 
other  noxious,  unwholesome,  and  injurious  vapour  to  arise  from  the  said 
furnaces,  and  to  impregnate  the  air  near  and  around  the  said  furnaces, 
and  to  enter  the  dwelling-houses  situated  near  the  said  furnaces,  to  the 
great  damage  and  common  nuisance  of  all  persons  living  and  inhabiting 
near  the  said  furnaces,  and  of  all  other  persons  passing  near  the  same. 

[See  Rex  ▼.  Datfey,  5  Esp.  216.] 
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No.  XCVin.  %MUdemetmorM 

Nuisance  hy  carrying  on  a  Trade  offensive  to  the  smell. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j    oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord   1853,  and  on  divers  other  days 

and  times,  unlawfully  and  injuriously  did  kill,  and  cause  to  be  killed, 
divers  large  numbers  of  horses,  in  the  parish  of  ,  in  the  county  of 

Stafford,  and  near  to  the  dwelling-houses  of  divers  persons  then  in- 
habiting the  same  houses,  and  also  near  to  a  certain  public  road  and 
highway  ;  and  then  and  on  the  said  other  days  and  times  unlawfully  and 
injuriously  did  cause  and  permit  the  skins,  flesh,  bones,  blood,  entrails, 
excrements,  and  other  filth  of  and  from  the  said  horses  so  killed  as  afore- 
said, to  lie  and  remain  near  to  the  said  dwelling-houses,  and  near  to  the 
said  public  road  and  highway  for  a  long  space  of  time,  to  wit,  for  the 
space  of  one  week,  whereby  divers  noisome  and  unwholesome  smelb 
did  then  arise  from  the  said  skins,  flesh,  bones,  blood,  entrails,  excre- 
ments, and  other  filth,  so  that  the  air  was  then  greatly  corrupted  and 
infected  thereby,  to  the  great  damage  and  common  nuisance  of  the  in- 
habitants of  the  said  houses,  and  of  all  other  persons  passing  upon  and 
along  the  said  public  road  and  highway. 


No.  XCIX. 
Common  nuisance  in  exposing  a  Glandered  Horse  in  a  public  way. 

STAFFORDSHIRE,  )  Tue  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord   1853,  unlawfully,  knowingly,  wil- 

fully and  injuriously  did  bring  and  cause  to  be  brought  a  certain  horse 
into  and  along  a  certain  public  place,  street,  and  highway,  called  , 

situate  at  ,  in  the  county  of  Staflbrd,  and  that  the  said  horse,  at 

the  time  he'  was  so  brought  as  aforesaid,  was  then  and  there  infected 
with  a  contagious,  infectious  and  dangerous  disease  called  the  glanders, 
as  he  the  said  A.  B.  then  well  knew  ;  and  that  the  said  A.  B.  then  kept 
and  continued  and  exposed  the  horse  there  for  the  space  of  one  hour ; 
apd  that  during  all  that  time  there  were  divers  liege  subjects  of  our 
9Aid  Lady  the  Queen,  standing,  passing  and  repassing  with  their  horses 
tJid  cattle,  in  and  along  the  said  public  place,  street  and  highway,  who 
then  and  there  became  liable  to  be  infected  with  the  said  contagious,  in- 
fectious and  dangerous  disease. 

I  [This  ifl  A  iDisdemeanor  at  commoa  Uw.] 
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Preoedenit. 
2.Mitdeme(mor9 


No.  C. 


For  keeping  a  Disorderly  Home, 

STAFFORDSHIRE,  1  The  jurors  for  our  Lady  the  Queen  npon  their 
to  wit.  J    oath  present,  that  A.  B.,  and  C,  his  wife^ 

on  the  day  of  ,  in  the  year  of  our  Lord  1 863,  and  oa 

divers  other  days  and  times  subsequent  thereto,  unlawfully  did  keep  and 
maintain  a  certain  common,  ill-governed  and  disorderly  hou^  at  , 

in  the  parish  of  ,  in  the  county  of  Stafford,  and  for  the  lacn 

and  gain  of  him  the  said  A.  B.,  did  then  unlawfully  and  wilfully  eatiae 
and  procure  divers  persons,  as  well  men  and  women,  of  evil  name  and 
fame,  and  of  dishonest  conversation,  unlawfully  to  frequent  and  come 
together  there,  as  well  by  night  as  by  day,  and  did  then  and  there 
permit  them  to  be  and  remain  drinking,  tippling,  whoring,  and  misbe- 
having themselves,  to  the  great  damage  and  common  nuisance  of  afl 
persons  there  inhabiting,  living,  residing  and  passing. 


No.  CL 

Procuring  the  defilement  of  a  Oirl  under  twenty^one  years  of  age. 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J    oath  present,  that  A.  B.,  on  the  day 

of  9  in  the  year  of  our  Lord  1853,  did  unlawfully  falsely  pretend 

and  represent  to  one  C.  D.,  a  girl  under  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  eighteen  years,  that  she  the  said  A.  B. 
was  acquainted  with  the  parents  of  the  said  C.  D.,  and  that  she 
the  said  A.  B.  knew  a  lady  in  want  of  a  servant,  and  that  she  the 
said  A.  B.  was  employed  by  a  lady  to  hire  a  servant ;  by  means  of 
which  false  pretences  and  representations,  the  said  A.  B.  did  then 
unlawfully  procure  the  said  C.  D.,  then  being  under  the  age  twentj- 
one  years  as  aforesaid,  to  have  illicit  carnal  connexion  with  a  certain 
person  to  the  jurors  aforesaid  unknown.  Whereas  in  truth  and  in  &ct 
the  said  A.  B.  was  not  then  acquainted  with  the  parents  of  the  said 
C.  D. ;  and  whereas  in  truth  and  in  fact  the  said  A.  B.  did  not  then 
know  a  lady  in  want  of  a  servant ;  and  whereas  in  truth  and  in  fact 
the  said  A.  B.  was  not  then  employed  by  any  lady  to  hire  a  servant,  as 
she  the  said  A.  B.  then  well  knew  ;  against  the  fonn  of  the  etatnte  in 
such  case  made  and  provided. 

tSee  the  etaloto  IS  &  19  Viot  ck  76.] 
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Preoedeats, 
No,  Cn.  2Mi$demeanorB 

Conspiracy  io  procure  the  defilement  of  a  OirL 

STAFFORDSHIRE,  1  The  jurors  for  our  Ladj  the  Queen  upon  their 
to  wit.  J      oath  present,   that  A.  B.   and  C.  D.,  on 

the  day  of  ,  in  the  year  of  our  Lord  1853,  did  between 

themselves  conspire,  combine,  confederate  and  agree  together,  wickedly, 
knowingly  and  designedly  to  procure,  by  false  pretences,  false  repre- 
sentations, and  other  fraudulent  means,  one  C.  D.,  then  being  a  girl 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  to 
have  illicit  carnal  connexion  with  a  man,  to  wit,  with  a  certain  man 
whose  name  is  to  the  jurors  aforesaid  unknown. 

[This  is  a  miademeanor  at  common  law:  (am  Reo.  t.  Afear$,  2  Den.  C.  C.  79;  20  L.  J., 
N.S.,59,M.C.)] 


No.  cm. 

Uttering  counteffeit  Coin, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  i     oath  present,  that  Au  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  tender,  utter  and  put  off 

to  one  C.  D.,  one  piece  of  false  and  counterfeit  coin,  resembling  and 
apparently  intending  to  resemble  and  pass  for  a  certain  piece  of  the 
Queen's  current  silver  coin,  called  a  half-crown  ;  he  the  said  A.  B.,  at 
the  time  he  so  tendered  and.  uttered  the  said  piece  of  false  and  counter- 
feit coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[With  reipect  to  thii  and  the  following  fotma,  see  the  itatoie  8  Will  4,  c  34,  a.  7.] 


No.  CIV. 

Uttering  and  having  other  base  Coin  in  pouession, 

STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  j      oath  present,  that  Au  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord   1853,  did  tender,  otter  and 

put  off  to  one  C.  D.,  one  piece  of  false  and  counterfeit  coin,  resembling 
and  apparently  intending  to  resemble  and  pass  for  a  certain  piece  of  the 
Queen's  current  silver  coin,  called  a  shilling  ;  he  the  said  A.  B.,  at  the 
time  he  so  tendered  and  uttered  the  said  piece  of  false  and  counterfeit 
coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  and  that  the 
said  A.  B.  also^  at  the  time  of  such  tendering  and  uttering,  had  then 
in  his  posseseion,  besides  the  piece  of  false  and  counterfeit  coin  so  ten- 
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Precedents     dered  and  uttered  as  aforesaid,  one  other  piece  of  fiilse  and  counterfeit 
j^rz^         coin  resembling  and  apparently  intended  to  resemble   and  pass  for  a 
MiadmaamMre  QQ^taxTi  piece  of  the  Queen's  current  silver  coin,  called  a  shilling  ;  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


No.  CV. 
Uttering  twice  within  ten  days. 


STAFFORDSHIRE, )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  did  tender,  utter  and  put 

off  to  one  C.  D.,  one  piece  of  false  and  counterfeit  coin,  resembling  and 
apparently  intending  to  resemble  and  pass  for  a  certain  piece  of  the 
Queen's  current  silver  coin,  called  a  florin ;  he  the  said  A.  B.,  at  the 
time  he  so  tendered  and  uttered  the  said  piece  of  false  and  counterfeit 
coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  and  that  the 
said  A.  B.  afterwards,  and  within  ten  days  of  his  so  tendering  and  ntter- 
ing  the  said  false  and  counterfeit  coin  aforesaid,  to  wit,  on  the  | 

day  of  ,  in  the  year  aforesaid,  did  tender  and  utter  to  one  £.  F.        ! 

one  other  piece  of  false  and  counterfeit  coin  resembling  and  apparently 
intended  to  resemble  and  pass  for  a  certain  piece  of  the  Queen's  current 
silver  coin,  called  a  florin  ;  he  the  said  A.  B.,  at  the  time  he  so  ten- 
dered and  uttered  the  said  last-mentioned  piece  of  false  and  counterfdt 
coin,  well  knowing  the  same  to  be  false  and  counterfeit ;  against  the  fonn 
of  the  statute  in  such  case  made  and  provided. 


No.  CVL 
Having  base  Coin  with  intent  to  utter. 

STAlFFORDSHIRE,  )  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J      oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  had  in  his  custody  and  pos- 

session three  pieces  of  false  and  counterfeit  coin,  resembling  and  appa- 
rently intending  to  resemble  and  pass  for  certain  of  the  Queen's  copper 
coin  called  pennies,  with  intent  then  to  utter  and  put  off  the  same ;  he 
the  said  A.  B.  then  well  knowing  the  same  to  be  false  and  counterfeit ; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 
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MISCELLANEOUS  PRECEDENTS. 


No.  CVI. 


Indictment  for  eonspiracp  to  defraud  intending  Smigrants  of  their  Pauage  Money 
by  pretending  to  have  an  Interest  in  certain  Shipe. 

CENTRAL  Criminal  Court,  \  The  jurors  for  our  Lady  the  Queen 
to  wit.  J      upon  their  oath  present,  that  C.  J.  T., 

late  of  the  city  of  London,  labourer,  and  H.  G.  M.,  late  of  the  same  place, 
labourer,  with  force  and  arms,  on  the  26th  daj  of  June,  in  the  jear  of 
our  Lord  1852,  at  the  parish  of  ,  in  the  citj  of  London,  and 

within  the  jurisdiction  of  the  Central  Criminal  Court,  together  with 
divers  other  evil-disposed  persons,  to  the  jurors  aforesaid  unknown,  un- 
lawfully, fraudulently  and  deceitfully  did  combine,  conspire,  confederate 
and  agree  together  to  open  a  certain  office,  as  and  for  the  office  of  a 
pretended  company,  called  the  "  Australian  Gold  and  General  Mining 
Company,"  and  by  falsely  and  fraudulently  representing  to  J.  J.,  J.  G., 
and  T.  B.,  that  the  said  company  had  chartered  divers  vessels,  for  the 
purpose  of  conveying  passengers  to  Port  Philip,  in  Australia,  and  that 
they  the  said  C.  J.  T.  and  the  said  H.  G.  M.,  were  authorized  by  the 
said  company  to  sell  and  dispose  of  berths  to  persons  contracting  to 
become  passengers  on  board  the  said  vessels,  to  obtain  of  and  from  the 
said  J.  J.,  J.  (x.,  and  T.  B.,  divers  large  sums  of  money  of  the  moneys 
of  the  said  J.  J.,  J.  G.,  and  T.  B.  respectively,  and  to  cheat  and  defraud 
them  thereo£ 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  the  said  C.  J.  T.  and 
the  said  H.  G.  M.,  together  with  the  other  evil-disposed  persons,  to 
the  jurors  aforesaid  unknown,  in  pursuance  of  the  said  conspiracy,  com- 
bination and  agreement  so  had  by  and  amongst  them  as  aforesaid,  did 
open  a  certain  office  in  the  said  city  of  London,  and  did  falsely  and 
fraudulently  pretend  and  advertise  that  the  said  office  was  the  office  of  a 
certain  company  then  and  there  established  for  the  purpose  of  promoting 
the  emigration  of  Her  M^esty's  liege  subjects  to  parts  beyond  the  seas, 
called  the  *^  Australian  Gold  and  General  Mining  Company,"  to  wit,  at 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  court. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  and  within  die  jurisdiction  of  the  said  court,  the  said  C.  J.  T. 
and  the  said  H.  G.  M.,  in  pursuance  of  the  said  conspiracy,  combination 
and  agreement  so  had  and  made  between  themselves  and  the  other  evil- 
disposed  persons  aforesaid,  did  falsely  pretend  to  the  said  J.  J.,  J.  G., 
and  T.  B.,  that  divers  vessels,  and,  amongst  others,  certain  vessels  called 
respectively  the  "  Camilla,"  the  "  Medicis,"  and  the  "  Janet  Mitchell," 
had  been  chartered  by  the  said  company  to  convey  passengers  from  the 
Port  of  London  to  Port  Philip  in  Australia,  and  that  they  the  said 
C.  J.  T.  and  H.  G.  M.,  had  fuU  and  legal  power  and  authority  to  secure 
and  provide  for  the  conveyance  of  the  said  J.  J.,  J.  G.,  and  T.  B.  as 
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No.  CVI. 
Indictment  for 
conspiracy  to 
defraod 
emigrants  of 
passage  money. 


Second  cotint. 


Precedents,    passengers  on  board  the  said  vessels,  or  some  or  one  of  tliem;  bj  : 

of  which  said  false  pretences  and  of  the  premises  in  this  count  mentioned, 
and  in  pursuance  of  the  conspiracy,  combination  and  agreement  afore- 
said, they  the  said  C.  J.  T.  and  H.  G.  M.  did  then  and  there  unlawfoJIj 
and  fraudulently  obtain  of  and  from  the  said  J.  J.  the  sum  of  elerea 
pounds  in  money  of  the  moneys  of  the  said  J.  J.,  of  the  said  J.  G.  the 
sum  of  nine  pounds  in  money  of  the  moneys  of  the  said  J.  G.,  and  of  the 
said  T.  B.  the  sum  of  thirty  pounds  in  money  of  the  moneys  of  the  said 
T.  B.,  with  intent  then  and  there  to  cheat  and  defraud  the  said  J.  J..,  the 
said  J.  G.,  and  the  said  T.  B.,  of  the  said  sums  of  money  of  the  moneys 
of  the  said  J.  J.,  the  said  J.  G.,  and  the  said  T.  B."  respectively;  to  the 
great  damage,  injury  and  deception  of  the  said  J.  J.,  the  said  J.  G.,  and 
the  said  T.  B.,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Second  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  C.  J.  T.  and  H.  G.  M.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  and  witiiin 
the  jurisdiction  of  the  said  court,  together  with  divers  other  evil-disposed 
persons  to  the  jurors  aforesaid  unknown,  unlawfully,  fraudulently  and 
deceitfully  did  combine,  conspire,  confederate    and  agree  together  by 
divers  false  pretences  and  subtle  means  and  devices  to  cause  it  to  be 
believed,  that  a  certain  company  was  established  at  a  certain   office  in 
the  said  city,  to  wit,  for  the  purpose  of  promoting  the  emigration  of  Her 
Majesty's  liege  subjects  to  parts  beyond  the  seas,  and  that  they  the  said 
C.  J.  T.  and  H.  G.  M.,  were  the  agents  of  and  for  the  said  company, 
and  that  the  said  company  had  then  chartered  certain  ships  to  sail  from 
London  to  a  place  beyond  the  seas,  to  wit,  Australia,  and  that  they  the 
said  C.  J.  T.  and  H.  G.  M.,  then  could,  as  such  agents  of  and  for  the 
said  company,  contract  for  the  carrying  of  passengers,  and  provide  that 
passengers  should  be  carried  by  the  said  ships,  chartered  by  the  said 
company,  from  London  to  Australia  as  aforesaid,  and  by  means  of  the 
said  belief  to  obtain  from  divers  liege  subjects  of  our  Lady  the  Queen, 
to  wit,  J-  J.,  J.  G.,  and  T.  B.,  divers  large  sums  of  money  of  the  moneys 
of  the  said  J.  J.,  of  the  moneys  of  the  said  J.  G.,  and  of  the  moneys  of 
the  said  T.  B.,  and  to  cheat  and  defraud  the  said  J.  J.,  J.  G.,  and  T.  B^ 
of  their  said  moneys  respectively;  and  in  pursuance  of  the  said  last-men- 
tioned conspiracy,  they  the  said  C.  J.  T.  and  H.  G.  M.,  did  then  and 
there  open  an  office  in  the  said  city  of  London,  and  falsely  pretend  that 
it  was  the  office  of  the  said  company,  and  they  the  said  C.  J.  T.  and 
H.  G.  M.,  at  the  said  office,  in  pursuance  of  the  said  last-mentioned 
conspiracy,  then  and  there  falsely  and  deceitfully  pretended  that  they 
were  the  agents  of  and  for  the  said  company,  that  the  said  company  had 
then  chartered  certain  ships  to  sail  from  London  to  a  place  beyond  the 
seas,  to  wit,  Australia,  and  that  they  the  said  C.  J.  T.  and  H.  G.  M., 
then  could,  as  such  agents  of  and  for  the  said  company,  lawfully  contract 
for  the  carrying  of  passengers,  and  provide  that  passengers  should  be 
carried  by  the  said  ships  chartered  by  th^  said  company  from  London 
to  Australia  as  aforesaid;  and  the  said  C.  J.  T.  and  H.  G.  M.,  by  means 
of  the  said  false  pretences  and  in  further  pursuance  of  the  said  last-men- 
tioned conspiracy,  did  then  and  there  unlawfully  obtain  from  the  said 
J.  J.  eleven  pounds  in  money  of  the  moneys  of  the  said  J.  J.,  and  from 
the  said  J.  G.  nine  pounds  in  money  of  the  moneys  of  the  said  J.  G., 
and  from  the  said  T.  B.  thirty  pounds  in  money  of  the  moneys  of  the  said 
T.  B.,  with  intent  to  cheat  and  defraud  the  said  J.  J.,  J.  G.,  and  T.  B. 
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of  their  said  moneys  respectively ;  to  the  great  damage  of  the  said  J.  J.,     Prwxdents. 

J.  G.,  and  T.  B.  respectively,  to  the  evil  example  of  all  others  in  like        

case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen,  her      ^o-  ^^• 
crown  and  dignity.  ^nlll^^to'" 

Third  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  ^ernvA^^ 
further  present  that  the  said  C.  J.  T.  and  U.  G.  M.,  on  the  day  and  emigrants  of 
year  aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the  p«»»ge  money. 
said  court,  together  with  divers  other  evil-disposed  persons  to  the  jurors  Third  count 
aforesaid  unknown,  unlawfully,  fraudulently  and  deceitfully  did  comhine, 
conspire,  confedehite  and  agi'ee  together,  by  divers  false  pi-etences  and 
subtle  means  and  devices,  to  cause  it  to  be  believed  that  a  certain  com*- 
pany,  called  the  "  Australian  Gold  Mining  and  Emigration  Company,** 
had  an  office  in  the  said  city  of  London  for  the  transaction  of  its  business, 
and  that  he  the  said  C.J.  T.  was  the  agent  of  and  for  the  said  company; 
and  that  the  said  company  had  then  chartered  a  certain  ship,  called  the 
**  Medicis,"  to  sail  from  London  to  a  place  beyond  the  seas,  to  wit, 
Australia,  and  that  he  the  said  C.  J.  T.  then  could,  as  such  agent  of  and 
for  the  said  company,  contract  for  the  carrying  of  passengers  and  pro- 
vide that  passengers  should  be  carried  by  the  said  ship,  called  the 
**  Medicis,'*  from  London  to  Australia  aforesaid,  and  by  means  of  the  said 
belief  to  obtain  from  one  J.  G.  a  large  sum  of  money,  to  wit,  nine  pounds 
in  money  of  the  moneys  of  the  said  J.  G.,  and  to  cheat  and  defraud  him 
thereof;  and,  in  pursuance  of  the  said  last-mentioned  conspiracy,  they 
the  said  C.  J.  T.  and  H.  G.  M.,  on  the  day  and  year  aforesaid,  at  the 
city  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did  open  an 
office  in  the  said  city  of  London,  and  did  falsely  pretend  that  it  was  the 
office  of  the  said  '^  Australian  Gold  Mining  and  Emigration  Company," 
and  that  the  said  company  had  then  chartered  the  said  ship,  called  the 
**  Medicis,"  to  sail  from  London  to  a  place  beyond  the  seas,  to  wit,  Aus- 
tralia, and  that  he  the  said  C.  J.  T.  then  could  contract  for  the  carrying 
of  passengers,  and  provide  that  passengers  should  be  carried  by  the  said 
ship,  called  the  '*  Medicis,"  from  London  to  Australia  aforesaid  ;  by  means 
of  which  said  false  pretences  and  in  further  pursuance  of  the  said  last-men- 
tioned conspiracy,  they  the  said  C.  J.  T.  and  the  said  H.  G.  M.,  did  then 
and  there  unlawfully  obtain  from  the  said  J.  G.  nine  pounds  in  money 
of  the  moneys  of  the  said  J.  G.  with  intent  to  cheat  and  defraud  him 
thereof;  to  the  great  damage  of  the  said  J.  G.,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Fourth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Poarth  count 
do  further  present  that  the  said  C.  J.  T.  and  the  said  H.  G.  M.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  together  with  divers  other  evil- 
disposed  pei'sons  to  the  jurors  aforesaid  unknown,  unlawfully,  fraudu- 
lently and  deceitfully  did  combine,  conspire,  confederate  and  agree 
together,  by  divers  false  pretences  and  subtle  means  and  devices,  to  cheat 
and  defraud  one  J.  G.  of  a  large  sum  of  money  of  the  moneys  of  the  said 
J.  G.,  and  that,  in  pursuance  of  the  said  last-mentioned  conspiracy,  they, 
the  said  C.  J.  T.  and  H.  G.  M.,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  did  falsely  pretend  that  a  certain  company,  called  the  "  Australian 
Gold  Mining  and  Emigration  Company,"  had  then  chartered  a  certain 
ship,  called  the  **  Medicis,"  to  sail  from  London  to  a  certain  place  beyond 
the  seas,  to  wit,  Port  Philip  in  Australia,  and  that  they  the  said  C.  J.^T. 
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Fifth  count 


Sixth  count 


and  H.  G.  M.  then  ooold,  on  behalf  of  the  said  oompaDy,  provide  tbat 
one  H.  H.  should  be  carried  as  a  passenger  on  board  the  said  ship  from 
London  to  Port  Philip  aforesaid  ;  by  means  of  which  said  falae  preteDoes 
and  in  pursuance  of  the  said  last-mentioned  conspiracy,  they  the  and 
C.  J.  T.  and  H.  G.  M.,  did  then  and  there  unlawfully  obtain  from  the 
said  J.  G.  nine  pounds  in  money  of  the  moneys  of  the  said  J.  6.,  with 
intent  to  cheat  and  defraud  him  thereof.  Whereas  in  truth  and  in  fi^ct  the 
said  company  had  not  then  chartered  the  said  ship,  called  the  ^*  Medidsi' 
to  sail  from  London  to  Port  Philip  aforesaid,  nor  oould  they  the  odd 
C.  J.  T.  and  H.  G.  M.,  or  either  of  them,  then  on  behalf  of  the  said 
company  or  in  any  other  right,  provide  that  the  said  H.  H.  should  be 
carried  as  a  passenger  on  beard  the  said  ship  from  London  to  Port 
Philip  aforesaid  to  the  great  damage  of  the  said  J.  G.,  to  the  eril 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  C.  J.  T.  and  H.  G.  M.,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  together  with  divers  other  eril-dispoaed 
persons,  to  the  jurors  aforesaid  unknown,  unlawfully,  fraudulently  and 
deceitfully  did  combine,  conspire,  confederate  and  agree  together,  by 
divers  false  pretences  and  subtle  means  and  devices,  to  eheat  and  def^nud 
one  J.  G.  of  a  large  sum  of  money,  of  the  moneys  of  the  said  J.  G^  and 
that,  in  pursuance  of  the  said  last-mentioned  conspiracy,  he  the  said 
C.  J.  T.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the  chy 
aforesaid,  and  which  the  jurisdiction  of  the  said  court,  did  falsely  pre- 
tend to  the  said  J.  G  hat  a  certain  company,  called  the  '*  Australiaa 
Gold  Mining  and  Emigration  Company,"  had  then  chartered  a  certain 
ship,  called  the  "  Medids,"  to  sail  from  London  to  a  certain  place  beycmd 
the  seas,  to  wit,  Port  Philip,  in  Australia,  and  that  he  the  said  C  J.  T. 
then  could,  on  behalf  of  the  said  company,  lawfully  contract  and  agree 
that  one  H.  H.  should  be  carried  as  a  passenger  on  board  the  said  diip 
from  London  to  Port  Philip  aforesaid  ;  by  means  of  which  said  false 
pretences,  and  in  pursuance  of  the  said  last-mentioned  conspiracy,  he 
the  said  C.  J.  T.  and  H.  G.  M.,  did  then  and  there  unlawfully  obtain 
from  the  said  J.  G.  nine  pounds  in  money,  of  the  moneys  of  the  said 
J.  G.,  with  intent  to  cheat  and  defraud  him  thereof.  Whereas  in  truth 
and  in  fact  no  company  called  the  Australian  Gold  and  General  Mining 
Company  had  then  chartered  the  said  ship,  called  the  ^^  Medicis,"  to  sail 
from  London  to  Port  Philip  aforesaid,  nor  could  he  the  said  C.  J.  T. 
then,  on  behalf  of  the  said  company,  or  in  any  other  right,  contract  or 
agree  that  the  said  H.  H.  should  be  carried  as  a  passenger  on  board  the 
said  ship,  from  London  to  Port  Philip  aforesaid  ;  to  the  great  damage  of 
the  said  J.  G.,  to  the  evil  example  of  all  others  in  the  like  case  offending^ 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  CaunL — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  C.  J.  T.  and  H.  G.  M.,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  together  with  the  said  divers  other  evil- 
disposed  persons,  to  the  jurors  aforesaid  unknown,  unlawfully,  fraudu- 
lently, and  deceitfully  did  conspire,  combine,  confederate  and  agree 
together,  by  divers  false  pretences  and  subtle  means  and  devices,  to 
obtain  of  and  from  one  J.  J.  divers  large  sums  of  money,  of  the  mooeys 
of  the  said  J.  J.,  and  to  cheat  and  d&nud  him  thereof  to  the  great 
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damage  of  the  said  J.  J*,  to  the  evil  example  of  all  others  in  the  like  case 
oflTendiDgy  and  against  the  peace  of  oar  Ladj  the  Queen,  her  crown  and      No.  CVL 
dignity. 


No.  cvn. 

Indictment  far  Perjury  ctmmiUed  by  a  Defendant  in  hie  answer  to  a  BiB  in 

Chancery. 

CENTRAL  Criminal  Court, )  The  jurora  for  our  Lady  the  Queen 
to  wit.  j      upon  their  oath  present  that  here- 

tofore, and  hefore  the  comnris^on  aS  the  oflPence  hereinafter  mentioned, 
to  wit,  on  the  6th  day  of  March,  a.d.  1851,  at  the  parish  of  St.  Andrew, 
Holbom,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  a  certain  hill  of  complaint  was  exhihited  and 
filed  in  the  High  Court  of  Chancery  of  our  Lady  the  Queen,  hy  A.  W., 
the  wife  of  W.  W.  W.,  by  A.  C,   her  next  friend,  and  L.  G.  W.  the 
younger,  E.  C.  W.,  and  A.  J.  W.,  and  B.  G.  W.,  and  S.  W.  W.,  who 
were  severally  infants  under  the  age  of  twenty-one  years,  by  the  said 
A.  C,  their  next  friend,  against  J.  B.,  J.  G.,  J.  G.  E.,  E.  C.  L.,  and  C. 
his  wife^  B.  B.  and  E.  his  wife,  R.  M,,  J.  Y.,  G.  S.,  W.  W.  W.,  J.  F.  G., 
W.  E.  S.  and  L  his  wife,  and  Her  Majesty's  Attomey-Greneral,  thereby 
showing,  amongst  other  matters  and  things,  that  in  and  by  a  certain 
deed  and  indenture,  dated  the  26th  day  of  January,  a.d.  1839,  it  was 
expressed  that  one  T.  G.  did  thereby  grant  and  confirm  unto  the  said 
defendant  J.  B.,  and  unto  one  R.  J.  M.,  their  executors,  administrators 
and  assigns,  an  annuity  or  yeariy  rent-charge  of  do/,  sterling,  and  did 
thereby  charge  the  same  upon  certain  leasehold  messuages  and  premises 
in  Sufiblk-street  and  the  Haymarket,  and  it  was  thereby  declared  that 
the  said  trustees  should  stand  possessed  of  the  said  rent-charge  in  trust 
as  to  85/.,  part  thereof,  to  pay  the  same  to  the  treasurer  of  Enon  Chapel, 
upon  certain  charitable  trusts  therein  mentioned,  being  trusts  for  the 
benefit  of  the  said  chapel,  situate  and  being  in  New  Church-street,  in 
the  county  aforesaid,  and  the  minister  and  the  congregation  thereof; 
and  as  to  the  sum  of  10/.,  the  residue  of  the  said  rent-charge,  in  trust 
for  the  poor  of  the  congregation  of  the  said  chapel,  to  be  distributed 
annually  at  the  discretion  of  the  said  defendant  J.  B.,  and  the  said 
R.  J.  M.,  or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  and  of  the  minister  of  the  said  chapel  for  the  time  being  ; 
and  showing  further  that  the  said  deed,  though  puiporfing  to  operate  or 
tike  effect  immediately  from  the  making  tl^reof,  without  any  reserva- 
tion, trust,  provision  or  agreement  for  the  benefit  of  the  said  T.  G.,  was 
neverthelm  not  intended  to  take  eff^ect  in  possession,  or  to  be  acted 
upon  and  enforced  against  the  said  T.  G.,  for  the  charitable  uses  therein 
mentioned,  immediatdy  from  the  making  thereof,  but  that,  on  the  con- 
trary, it  was  agreed  or  understood  by  or  on  the  part  of  the  said 
defendant,  J.  B.,  who  procured  the  said  T.  G.  to  make  the  said  deed,  or  on 
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Preeedenti,    the  part  of  the  said  defendant,  J.  fi.,  and  his  said  co-trnstee,  or  oo  the  put  c£ 
the  said  T.  G.,  with  their  privity  and  assent,  that  the  said  rent-charge  ahoidd 

^^'  ^^Ji    not  be  called  for,  or  payment  thereof  required  from  the  said  T.  G.,  from  the 
ctment  for    ^^^  ^^  making  the  said  deed,  according  to  the  terms  of  the  said  deed, 
but  that  during  his  life  only  such  payments  should  be  made  in  respect 
of  the  said  deed,  or  on  account  of  the  said  rent-chai^e,  or  in  parsnance 
of  the  said  grant,  as  the  said  T.  G.  should  desire  or  wish,  or  think  fit  to 
make ;  and  showing  further    that,  under  the  circumstances,  the  said 
grant  of  the  said  rent-charge  was  or  ought  to  be  held  to  have  been  made 
with  a  reservation,  trust,  condition,  limitation  clause  or  agreement  ftr 
the  benefit  of  the  donor  or  grantor,  the  said  T.  G. ;  and  that  the  same 
was  not  in  fact  made  to  take  efiect  in  possession  for  the  said  charitable 
uses  therein  mentioned,  immediately  from  the  making  thereof  but  that 
the  same,  in  respect  of  its  being  so  made,  was  altogether  contrary  to  the 
true  intent  and  meaning  of  the  statutes  passed  to  restrain  the  dispositioa 
of  lands,  whereby  the  same  became  inalienable,  and  was  alt<^ether  void 
in  law ;  whereupon  the  said  plaintifis,  by  their  said  biU  of  complain^ 
by  their  said  next  friend,  did  pray  (amongst  other  things)  that  the  said 
J.  B.  might,  upon  his  corporal  oath»  and  according  to  the  best  and 
utmost  of  his  knowledge,  remembrance^  information  and  belief  foil, 
true,  direct  and  perfect  answer  make  to  the  several  interrogatories  ia 
the  said  bill  of  complaint  set  forth,  to  which  he  was  thereby  required  to 
make  answer,  and  particularly  to  the  interrogatories  hereinafter  set  forth; 
and  did  further  pray  that  the  said  deed  and  indenture  might  be  declaied 
void  and  of  none  effect,  and  might  be  ordered  to  be  delivered  up  to  be 
cancelled,  as  in  and  by  the  said  bill  of  complaint,  filed  as  of  reo(Md  in 
the  said  Court  of  Chancery  (amongst  other  things),  more  fully  appears. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  6th  day  of  May,  a.d.  1851,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Crithinal  Court,  it  became  material  and  necessary  in  the  said 
cause,  between  the  said  parties,  for  the  said  J.  B.  to  swear  and  set  forth 
in  his  answer  to  the  said  bill  of  complaint,  whether  or  not  it  was  the 
fact  that  the  said  deed,  though  purporting  to  operate  or  take  effect  inune- 
diately  from  the  making  thereof,  without  any  reservation,  trust,  pro- 
vision or  agreement  for  the  benefit  of  the  said  T.  G.,  was  nevertheless 
not  intended  to  take  effect  in  possession,  or,  whether  or  not,  to  be  acted 
upon  and  enforced  against  the  said  T.  G.,  for  the  charitable  uses  therein 
mentioned,   immediately   from    the    making  thereof,   or  when  it  was 
intended  to  take  effect  and  be  acted  upon  and  enforced  against  the  said 
T.  G.  for  the  said  charitable  uses,  or  how  otherwise ;  and  whether  it  was 
not  agreed,  or  whether  or  not  understood,  and  whether  or  not  by  or  on 
the  part  of  the  said  J.  B.,  or  whether  or  not  on  the  part  of  the  said  J.  B. 
and  his  said  co-trustee,  or  whether  or  not  on  the  part  of  the  said  T.  G^ 
with  their  privity  and  assent,  or  how  otherwise,  that  the  said  rent-charge 
or  yearly  sum,  or  some  and  what  part  thereof  should  not  be  called  for, 
or  payment  thereof,  or  of  some  and  what  part  thereof,  required  from  the 
said  T.  G.  from  the  time  of  making  the  said  deed,  according  to  the 
terms  of  the  said  deed,  or  whether  or  not  it  was  understood  or  agreed 
to,  some  such  or  the  like,  or  some  other  and  what  effect,  or  how  otherwise ; 
and  whether  it  was  not  understood,  and  whether  and  between  some 
persons  and  whom,  that  during  the  said  T.  G.'s  life  or  some  other,  and 
what  period  only  such  payments  should  be  made  in  respect  of  the  said 
deed,  or  on  account  of  the  said  rent-charge,  or  in  pursuance  of  the  said 
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K        grant,  as  the  said  T.  O.  should  desire  or  wish  or  think  fit  to  make,  or     Preftedma, 

k        how  otherwise ;  and  whether  it  was  not  the  fact  that  there  was,  at  the        

t        time  of  or  very  shortly  before  or  after  the  making  of  the  said  deed,  or  at .  ]?^;  ^^* 
^1  jLxl.  ji.^  ^»  J      1.  ^  Indictment  for 

1        some  other  and  what  time  some  and  what  reservation,  or  some  and  what  perjury. 

^  trust,  or  some  and  what  limitation,  or  some  and  what  provision,  or  some 
and  what  condition,  or  some  and  what  clause,  or  some  and  what  agree- 
:  ment,  and  whether  or  not  which  was  in  fact  afterwards  acted  upon  by 
i  the  said  T.  &.  and  the  said  J.  B.,  or  how  otherwise,  and  whether  or  not 
I  for  the  benefit  of  the  said  T.  G.,  or  whether  or  not  in  or  for  his  exonera- 
I  tion  and  discharge,  in  respect  of  or  concerning  or  relating  to  the  annual 
Bum  of  95/.,  by  the  said  deed  purported  to  be  granted  to  the  said  J.  B. 
s  and  the  said  R.  J.  M.,  or  some  other  and  what  annual  sum  or  grant,  or 
how  otherwise ;  and  whether  or  not  did  the  said  deed,  as  respects  silch 
r  or  any  or  some  other  and  what  reservation,  trust,  limitation,  provision, 
I  condition,  clause  or  agreement,  express  the  whole  of  the  arrangement  or 
t  agreement  between  the  said  T.  G.  and  the  said  J.  B.,  or  the  whole  of  the 
I  said  T.  G.'s  intention  in  relation  to  the  time  when  the  said  grant  should 
I  take  effect  or  be  acted  upon,  or  the  said  rent-charge  be  first  paid  to  or 
I  levied  or  received  by  the  trustees  named  in  the  said  deed,  or  how  otherwise ; 
[  and  whether  it  was  not  agreed,  or  whether  or  not  understood,  that  the 

I  said  grant  should  not  be  acted  upon  immediately,  or  take  effect  forth- 
with from  the  making  thereof  as  against  the  said  T.  G.,  or  to  some  such 
or  the  like  effect ;  and  whether  it  was  not  agreed  or  understood  that  the 
said  rent-charge,  or  some  and  what  part  thereof,  should  not  be  imme- 
diately required  from  the  said  T.  G.,  or  be  enforceable  against  him  forth- 
with, or  to  some  such  or  the  like  effect,  or  how  otherwise. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  J.  B.,  one  of  the  defendants  named  in  the  said  bill  of 
complaint,  afterwards,  to  wit,  on  the  day  and  year  last  mentioned,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  came,  in  his  own  proper  person,  before 
F.  B.,  Esquire,  then  being  one  of  the  Record  and  Writ  Clerks  of  the  said 
Court  of  Chancery,  and  then  and  there,  before  the  said  F.  B.,  Esquire, 
exhibited  and  produced  the  answer  in  writing  of  him,  the  said  J.  B.,  to 
the  aforesaid  bill  of  complaint,  intituled  the  answer  of  J.  B.,  one  of  the 
defendants  to  the  bill  of  complaint  of  A.  W.,  the  wife  of  W.  W.  W.,  by 
A.  C,  her  next  friend,  and  L.  G.  and  A.  M.  W.,  the  younger,  E.  C.  W., 
A.  J.  W.,  and  R.  G.  W.  and  S.  W.  W.  severally,  infants  under  the  age 
of  twenty-one  years,  by  the  said  A.  C,  their  next  friend  ;  and  that  the 
said  J.  B.  then  and  there,  in  due  form  of  law,  was  sworn,  and  did  take 
his  corporal  oath  upon  the  Holy  Grospel  of  God,  concerning  the  truth  of 
the  matters  contained  in  the  said  answer,  before  the  said  F.  B.,  Esquire, 
then  being  one  of  the  said  Record  and  Writ  Clerks  of  the  said  Court 
of  Chancery,  and  then  and  there  having  sufficient  and  competent  power 
and  authority  to  administer  an  oath  to  the  said  J.  B.  in  that  behalf,  and 
that  the  said  J.  B.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  and  minding  and  intending  unjustly  to  aggrieve  the  said 
plaintiffs,  did  then  and  there,  upon  his  corporal  oath,  concerning  the 
matters  contained  in  the  said  answer,  before  the  said  F.  B.,  Esquire, 
then  as  aforesaid  being  one  of  the  said  Record  and  Writ  Clerks  of  the 
said  Court  of  Chancery,  and  having  such  sufficient  and  competent 
authority  as  aforesaid,  unlawfully,  falsely,  corruptly,  knowingly,  wilfully, 
and  maliciously,  by  his  own  act  and  consent,  answer,  swear,  and  affirm, 
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in  writing  (amongst  other  things),  in  snhstanoe,  and  to  the 
following, — ^that  so  far  as  he  the  said  J.  B.  knew  or  had  anj  rearai  to 
helieve,  it  was  not  the  fact  that  the  said  deed,  though  parportmg  to 
operate  and  take  effiact  immediately  from  the  making  thereol^  without 
any  reservation,  trust,  provision,  or  agreement,  for  the  benefit  of  the 
said  T.  G.,  was  nevertheleas  not  intended  to  take  effect,  or  to  be  aeted 
upon    or   enforeed   against   the  said   T.  6.  for   the   charitable  mes 
therein  mentioned,  immediately  from  the  maidng  thereof^  but  that  it  was, 
according  to  the  best  of  his  Uie  said  J.  B.*s  knowledge  and  beae^  in- 
tended to  take  effect  and  be  acted  on  against  the  said  T.  6.  for  the  said 
charitable  uses  immediately  from  the  making  thereof^  and  that  it  was 
not  agreed  or  understood,  by  or  on  behalf  of  him  the  said  J.  B^  or  oa 
the  part  of  him  and  his  said  co-trustee,  or  on  the  part  of  the  said  T.  6^ 
with  their  privity  or  assent,  or  etherwise,  that  tl^  said  rent-charge  or 
yearly  sum,  or  any  part  thereof,  should  not  be  called  for,  or  payment 
thereof,  or  of  any  part  thereof^  required  fW)m  the  said  T.  6.  firom  the  time 
of  making  the  said  deed,  according  to  the  terms  of  the  Sfud  deed  ;  and 
that  it  was  not  understood  or  agreed  to  any  such  or  the  like  or  any 
other  effect,  and  that  it  was  not  tibe  fact  that  there  was  at  the  time  of,  or 
very  shortly  before  or  after,  the  making  of  the  said  deed,  or  at  any  other 
time,  any  reservation,  or  trust,  or  limitation,  or  provision,  or  oQ^tiol^ 
or  clause,  or  agreement,  or  which  was,  in  fact,  afterwards  acted  upon  by 
the  said  T.  G.  and  the  said  J.  B.,  for  the  benefit  of  the  said  T.  G^  or  in 
or  for  his  exoneraticm  and  discharge  in  respect  of  or  ooncemiog  or 
relating  to  the  annual  sum  of  95/.,  by  the  said  deed  purported  to  be 
granted  to  the  said  J.  B.  and  the  said  B.  J;  M.,  or  any  other  aniraal  sua 
or  grant,  or  otherwise;  and  that  the  said  deed  did  express  the  wlwde  of 
the  arrangement  or  agreement  between  the  said  T.  G.  and  the  said 
J.  B.,  and  the  whole  of  the  said  T.  G.'s  intention  in  relation  to  the 
time  when  the  said  grant  should  take  effect  or  be  acted  upon,  and  the 
said  rent-charge  be  first  paid  to,  or  levied  or  received  by  the  tnwteei 
named  in  the  said  deed  ;  and  that  it  was  not  agreed  or  understood  tiiat 
the  grant  should  not  be  acted  upon  imknediatdy,  or  take  effect  forthwith 
from  the  making  thereof,  as  against  the  said  T.  G.,  or  to  any  such  or  the 
like  efieet ;  and  that  it  was  not  agreed  or  understood  that  the  said  reat* 
charge,  or  any  part  thereof,  should  not  be  immediately  required  from  the 
said  T.  G.,  or  be  enforceable  against  him  forthwith,  or  to  any  aoch  or 
the  like  effect     Whereas  in  truth  and  in  jGust  the  said  deed,  though 
purporting  to  operate  and  take  effect  immediately  from  the  making 
thereof,  without  any  reservation,  trust,  provision  or  agreement  for  the 
benefit  of  the  said  T.  G.,  was  nevertheless,  as  he  the  said  J.  B.,  at  the 
time  he  so  took  the  oath  aforesaid  well  knew,  not  intended  to  take  efiect, 
or  to  be  acted  upon  or  enforced  against  the  said  T.  G.,  for  the  charitaUe 
uses  therein  mentioned,  immediately  from  the  making  thereof;  and 
whereas  in  truth  and  in  fact  as  he  the  said  J.  B.,  at  the  time  he  so 
took  the  oath  aforesaid  well  knew,  it  was  agreed  and  understood  by  and 
on  the  behalf  of  him  the  said  J.  B.,  that  tlie  said  rent-chai^  or  yearly 
sum,  or  some  part  thereof  should  not  be  called  for,  or  payment  there(^ 
or  of  some  part  thereof  required  from  the  said  T.  G.  from  the  time  of 
making  the  said  deed,  according  to  the  terms  of  the  said  deed,  and  that 
it  was  understood  and  agreed  to  some  such  or  the  like  effect ;  and 
whereas  in  truth  and  in  fact  there  was,  as  he  the  said  J.  B.,  at  the 
time  he  so  took  the  oath  aforesaid,  well  knew,  at  the  time  of  or  veiy 
shortly  before  or  after  the  making  of  the  said  deed,  or  at  some  other 
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time^  some  reseiTation,  or  trust,  or  limitation,  or  provision,  or  condition,     Preoedenu, 

or  clause,  or  agreement,  and  which  was,  in  fact,  afterwards  acted  upon        

bj  the  said  T.  G.  and  the  said  J.  B.,  for  the  benefit  of  the  said  T.  G.,  i„j^^^"f;, 
and  in  and  for  his  exoneration  and  discharge,  in  respect  of  and  con-  pLary, 
earning  and  relating  to  the  annual  sum  of  95/1,  bj  the  said  deed  pur- 
ported to  be  granted  to  the  said  J.  B.  and  the  said  B.  J.  M.,  or  some 
other  annual  sum  or  grant,  or  otherwise  ;  and  whereas  in  truth  and  in 
fact  the  said  deed,  as  he  the  said  J.  B.,  at  the  time  he  so  took  the  oath 
aforesaid,  well  knew,  did  not  express  the  whole  of  the  arrangement  or 
agreement  between  the  said  T.  G.  and  the  said  J.  B.,  and  the  whole  of 
the  said  T.  G/s  intention  in  relation  to  the  time  when  the  said  grant 
should  take  effect  or  be  acted  upon,  and  the  said  rent-charge  be  first  paid 
to,  or  levied,  or  received  by  the  trustees  named  in  the  said  deed,  and  that 
it  was  agreed  and  understood  that  the  grant  should  not  be  acted  upon 
immediately,  or  take  effect  forthwith,  from  the  making  thereof,  as  against 
the  said  T.  G.,  and  to  some  such  or  the  like  effect. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  saj  that  the 
said  J.  B.,  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  in  his  answer  aforesaid,  upon  his  oath  aforesaid,  before 
the  said  F.  B.,  Esquire,  as  such  Record  and  Writ  Clerk  of  the  said 
Court  of  Chancery  as  aforesaid,  and  then  and  there  having  such  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath  to  the 
said  J.  B.  in  that  behalf  as  aforesaid,  of  his  own  will  and  consent,  and 
of  his  own  most  wicked  and  corrupt  mind,  in  manner  and  form  aforesaid, 
unlawfully,  falsely,  knowingly,  corruptly,  wilfully,  and  maliciously  did 
give  false  evidence  and  commit  wilful  and  corrupt  perjury,  to  the  great 
displeasure  of  Almighty  God,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  ^gnity. 
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Indictment  against  a  Baankrupt  for  not  surrendering  wider  the  \2  Sf  13  VicL 

C.106,  «.  251. 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen 
to  wit.  J       upon  their  oath  present,  that  hereto- 

fore and  after  the  making,  passing  and  coming  into  operation  of  the 
Bankrupt  Law  Consolidation  Act,  A.  D.  1849,  and  before  and  at  the  time 
of  the  commission  of  the  offence  hereinafter  mentioned,  R.  C,  late  <rf 
the  town  and  county  of  the  town  of  Southampton,  watchmaker,  was  a 
trader  within  the  meaning  of  the  laws  then  in  force  relating  to  bank- 
rupts, and  liable  to  become  bankrupt,  and  for  six  calendar  months  next 
immediately  preceding  the  time  of  the  filing  of  the  petition  hereinafler 
mentioned  had  resided  and  carried  on  business  within  the  London  dis- 
trict of  the  Court  of  Bankruptcy,  to  wit,  at  Southampton  aforesaid  ;  and 
that  the  said  R.  C.  being  such  trader  as  aforesaid,  and  so  liable  as  afore- 
said, heretofore  and  before  the  commission  of  the  offence  hereinafter 
mentioned,  to  wit,  on  the  12th  day  of  June,  in  the  year  of  our  Lord 
1852,  was  justly  and  truly  indebted  to  C.  S.  and  another,  his  partner  in 
trade,  in  the  sum  of  50/.  and  upwards,  to  wit,  the  sum  of  149^  9«.,  being 
the  price  and  value  of  certain  goods  sold  and  delivered  by  them  to  the 
said  R.  C.  at  his  request,  and  being  so  indebted  and  such  trader  as  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  did  commit  an  act  of  bank- 
ruptcy.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  thereupon  and  afterwards,  to  wit,  on  the  16th  day  of  June, 
in  the  year  of  our  Lord  1852,  the  said  C.  S.  and  another,  then  being 
such  creditors  as  aforesaid,  did  present  their  petition  to  the  Court  of 
Bankruptcy  for  the  London  district,  according  to  the  form  specified  in 
Schedule  M.  annexed  to  the  said  act,  and  in  and  by  their  said  petition, 
did  show  unto  the  said  Court  of  Bankruptcy,' that  the  said  R.  C,  being 
such  trader  as  aforesaid,  and  having  carried  on  business  for  six  calendar 
months  next  preceding  the  date  of  the  said  petition,  within  the  district 
of  the  said  Court  of  Bankruptcy,  that  is  to  say,  at  the  town  of  South- 
ampton aforesaid,  was  indebted  to  them  in  the  sum  of  50/.,  and  that  they 
had  been  informed  and  believed  that  the  said  R.  C.  had  then  lately  com- 
mitted an  act  of  bankruptcy  within  the  true  intent  and  meaning  of  the 
law  of  bankruptcy,  and  did  therefore  pray  that,   upon   proof  of  the 
requisites  in  that  behalf,  adjudication  of  bankruptcy  might  be  made 
against  the  said  R.  C. ;  and  the  said  C.  S.  then  and  there,  to  wit,  on  the 
day  and  year  last  aforesaid,  in  the  said  Court  of  Bankruptcy,  did  duly 
verify  the  truth  of  the  said  petition  in  the  form  specified  in  Schedule  N., 
to  the  said  act  annexed,  as  in  and  by  the  said  petition  and  the  said  veri- 
fication thereof,  filed  in  the  office  of  the  Chief  Registrar  of  the  said  Court 
of  Bankruptcy,  reference  being  thereunto  had,  will  more  fully  and  at 
large  appear  ;  and  the  jurors  aforesaid^  upon  their  oath  aforesaid,  do 
further  present  that  thereupon  and  afterwards,  and  before  the  commission 
of  the  offence  hereinafter  mentioned,  to  wit,  on  the  day  and  year  afore- 
said, the  said  Court  of  Bankruptcy  did,  under  the  said  petition,  proceed 
to  receive  proof  of  the  said  debt  and  of  the  said  trading  of  the  said  R.  C, 
and  of  his  said  act  of  bankruptcy,  and  then,  to  wit,  on  the  day  and  year 
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last  aforesaid,  upon  proof  thereof  made  to  the  said  Court  of  Bankruptcy     Preeedenu, 

in  that  behalf,  did  adjudge  the  said  R.  C.  to  be  bankrupt ;  a  duplicate         

of  which  said  adjudication  afterwards  and  before  the  commission  of  the  .  ?^^^"* 
offence  hereinafter  mentioned,  to  wit,  on  the  7th  day  of  June,  in  the  year  against  bank- 
of  our  Lord  1852,  and  before  notice  of  such  adjudication  was  given  in  nipt  for  not 
the  London  Gazette  as  hereinafter  mentioned,  was  served  upon  the  said  snirenderio^. 
' '  R.  C.  by  leaving  the  same  at  the  usual  and  last-known  place  of  abode 

and  plac^  of  business  of  the  said  R.  C,  to  wit,  at  Southampton  aforesaid  ; 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
•^  that  afterwards,  and  after  the  expiration  of  seven  days  from  the  said 

r^.  adjudication,  and  the  said  service  of  the  said  duplicate,  to  wit,  on  the  25th 

^  day  of  June,  in  the  year  of  our  Lord  1852,  no  cause  having  been  shown 

in  the  meantime  to  the  satisfaction  of  the  said  Court  of  Bankruptcy  for 
^  the  annulling  of  the  said  adjudication,  the  said  Court  of  Bankruptcy  did 

cause  notice  and  advertisement  of  the  said  filing  of  the  said  petition  and 
^^  of  the  said  adjudication  to  be,  and  the  same  was,  given  in  the  London 

\^  Gazette^  and  the  said  Court  of  Bankruptcy  did,  by  the  said  notice  and 

advertisement,  appoint  two  public  sittings  of  the  said  Court  of  Bank- 
'^  ruptcy,  for  the  said  R.  C.  to  surrender  and  conform,  according  to  law, 

the  first  of  which  said  sittings  was  thereby  then  and  there  appointed  for 
the  2nd  day  of  July  then  next,  at  one  o'clock  in  the  afternoon  precisely, 
and  the  second  of  which  said  sittings  was  thereby  appointed  for  the  6th 
\  day  of  August  then  next,  at  eleven  o'clock  in  the  forenoon  precisely,  which 

^^  said  last-mentioned  day  was  a  day  not  less  than  thirty  days  and  not  ex- 

ceeding sixty  days  from  the  said  notice  and  advertisement  in  the  London 
Gazette  as  tiibresaid,  and  was  the  day  limited  for  the  surrender  of  the 
I  said  R.  C,  to  wit,  under  the  said  petition  ;  and  the  jurors  aforesaid, 

upon  their  oath  aforesaid^  do  further  present  that  afterwards  and  after 
^  such  notice  and  advertisement  had  been  given  in  the  London  Gazette  as 

aforesaid,  to  wit,  on  the  26th  day  of  June,  in  the  year  of  our  Lord  1852, 
^  notice  in  writing  of  the  said  R.  C.  having  been  so  adjudged  and  declared 

bankrupt  as  aforesaid,  and  of  the  said  sittings  and  of  the  said  day  and 
^  hour  limited  for  such  surrender  as  aforesaid,  was  left  at  the  usual  and 

^  last-known  place  of  abode  and  business  of  the  said  R.  C,  he  not  then 

being  in  prison,  to  wit,  in  High-street,  Southampton,  aforesaid,  by  which 
^  said  last-mentioned  notice  the  said  R.  C.  was  required  personally  to  be 

•  and  appear  before  Robert  George  Cecil  Fane,  Esq.,  then  being  a  Com- 

^  missioner  of  the  said  Court  of  Bankruptcy,  and  acting  in  the  prosecution 

^  of  the  said  petition  at  the  Court  of  Bankruptcy  aforesaid  ;  in  Basinghali 

Street,  in  the  city  of  London,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  on  the  said  2nd  day  of  July,  at  one  o'clock  in  the 
'  afternoon  precisely,  and  on  the  6th  August  then  following  at  eleven 

'  o'clock  in  the  forenoon  precisely,  and  was  thereby  given  to  be  informed 

t'  that  the  said  last-named  day  was  the  day  limited  for  his  surrender  under 

the  said  petition,  and  that  he  the  said  R.  C.  was  then  and  there  to  be 
t  examined  and  to  make  a  full  and  true  disclosure  of  all  his  estate  and 

^  effects,  according  to  the  direction  of  the  statute  made  and  then  in  force 

concerning  bankrupts  ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
^  said,  do  further  present  that  afterwards,  that  is  to  say,  on  the  said  6th  day 

of  August,  A.D.  1852,  at  the  said  Court  of  Bankruptcy,  to  wit,  in  Basing- 
^  hall-street^  aforesaid,  in  the  parish  of  St.  Michael  Bassishaw,  in  London, 

r  and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  the  said 

\  Robert  Greorge  Cecil  Fane  then  being  such  Commissioner  as  aforesaid, 

and  acting  in  the  prosecution  of  the  said  petition,  did  duly  hold  the  said 
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sitting  so  appointed  to  be  holden  on  the  said  last-mentioned  day  as  afore- 
said,  that  is  to  saj,  at  the  hour  of  eleven  in  the  forenoon  of  the  said  6tk 
daj  of  Aug\ist,  A.D.  1852,  and  from  the  said  hour  of  eleven  cootinuallj,  and 
until  and  long  after  the  hour  of  three  in  the  afternoon  of  the  8aid  day ; 
and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  although  the  said  Robert  George  Cecil  Fane,  as  suoh  Commiagiopg 
as  aforesai(^  and  so  acting  as  aforesaid,  did,  on  the  said  6th  day  of  August. 
in  the  year  aforesaid,  at  the  said  parish  of  St.  Michael  Baasishaw,  in 
London,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Coort. 
duly  hold  the  said  sitting  pursuant  to  the  said  notice  in  that  behali^ 
nevertheless  the  said  B.  C,  not  regarding  his  dutj  in  that  behalf,  did  noty 
on  the  said  day  so  limited  for  the  said  surrender  and  before  three  o'clock 
of  the  said  day,  nor  at  any  period  thereof  whatever,  surrender  himaelf  to 
the  said  Court  of  Bankruptcy,  but  then  and  there,  on  the  said  6th  day  of 
August,  A.D.  1852,  at  the  parish  aforesaid,  in  London  aforesaid,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  feloniously,  wilfully 
and  contemptuously,  and  having  no  lawful  impediment  whatever,  and 
after  and  notwithstanding  that  the  said  notice  in  that  behalf  mentioDed 
had  been  so  left  at  the  usual  and  last-known  place  of  abode  oi  the  said 
B.  C,  and  after  and  notwithstanding  that  the  said  notice  waa  so  given  in 
the  Lofidon  Gazette  as  aforesaid,  did  therein  make  default,  and  then  and 
there  during  all  the  day  so  limited  for  the  said  sun<ender  and  from  thenee 
hitherto,  feloniously,  wilfully  and  contemptuously  did  fail  and  altogether 
omit  to  surrender  himself  to  the  said  Court  of  Bankruptcy,  nor  hath 
the  said  B.  C.  ever  surrendered  himself  to  the  said  Court  of  Bankruptcy 
under  the  said  petition,  with  intent,  by  means  of  the  felonious  omiasioo 
aforesaid,  to  defraud  the  creditors  of  the  said  B.  C.  ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  B.  C.  hath  nol 
had  any  lawful  impediment  to  his  said  surrender,  nor  any  such  lawful 
impediment  proved  to  the  satisfaction  of  the  said  Court  of  Bankruptcy 
at  any  time  whatever,  or  any  lawful  impediment  ever  allowed  by  the 
said  Court  by  any  memorandum  thereof  made  on  any  of  the  proceedings  ; 
to  the  great  hindrance  and  perversion  of  public  justice,  in  contempt  of 
our  said  Lady  the  Queen  and  her  laws,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Second  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore,  and  after  the  making,  passing,  and 
coming  into  operation  of  the  said  act  of  Farliament  in  the  first  count  of 
this  indictment  mentioned,  the  said  B.  C,  being  a  trader  within  the 
meaning  of  the  laws  in  force  relating  to  bankrupts,  and  liable  to  became 
bankrupt,  was  indebted  to  C.  S.  and  another  his  partner  in  trade,  in  the 
sum  of  50/.  and  upwards,  to  wit,  the  sum  of  149/.  9«.»  being  the  price 
and  value  of  certain  goods  sold  by  the  said  C.  S.  and  another  to  the  said 

B.  C,  at  his  request,  and  that  the  said  B.  C,  being  so  indebted  and 
such  trader,  and  liable  to  become  bankrupt  as  in  thia  count  mentioned, 
afterwards,  and  before  the  commission  <^  the  offence  hereinafter  next  men- 
tioned, did  commit  an  act  of  bankruptcy  ;  and  the  jurore  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  thereupon  and  afterwards* 
to  wit,  on  the  16th  day  of  June,  in  the  year  of  our  Lord  1852,  the  said 

C.  S.  and  another,  then  being  such  creditors  as  aforesaid,  did  present 
their  petition  to  the  Court  of  Bankruptcy  for  the  London  district,  within 
which  district  the  said  B.  C.  had  resided  and  carried  on  businesa  for 
six  calendar  months  next  immediately  preceding,  the  sfdd  petition  being 
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in  such  form,  and  verified  in  such  manner,  as  required  by  the  statute  in    Pneedenu, 
such  case  made  and  provided;  and  the  said  C.  S.  and  another,  in  and  by         "T^n 
their  said  petition,  did  pray  that,  upon  proof  of  the  requisites  in  that  i^^^J^j^nt 
behalf,  adjudication  of  bankruptcy  might  be  made  against  the  said  i^g^i^st  baok- 
R.  C;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  rapt  for  not 
present  that  such  proceedings  were  thereupon  had  and  taken  in  the  w«o<*«""8' 
matter  of  the  said  petition,  that  afterwards,  to  wit,  on  the  said  16th  day 
of  June,  in  the  year  of  our  Lord  1852,  the  said  £L  G.  was,  by  the  said 
Court  of  Bankruptcy,  duly  declared  and  adjudged  bankrupt,  and  a  cer- 
tain day,  that  is  to  say,  the  6th  day  of  August  then  next  ensuing,  was 
the  day  thereupon  limited  by  the  said  Court  of  Bankruptcy  for  the  sur- 
render of  the  said  R.  C,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  ;  and  the   jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that,  after  the  said  B.  C.  had  been  adjudged 
bankrupt,  as  in  this  count  mentioned,  and  before  the  commission  of  the 
offence  hereinafter  mentioned,  notice  of  the  said  B.  C.  having  been  so 
adjudged  bankrupt,  and  of  the  said  day  limited  for  his  said  surrender, 
was  left  at  his  usual  and  last  known  place  of  abode  and  business,  to  wit, 
in  High -street,  Southampton,  aforesaid,  he  not  then  being  in  prison, 
and  notice  was  also  given  in  the  London  Gazette  of  the  filing  of  the 
said  petition,  and  of  the  sittings  of  the  said  Court  of  Bankruptcy,  to  wit, 
two  intended  sittings  in  the  matter  of  the  same  petition,  one  to  be  holden 
on  the  2nd  day  of  July  then  next  ensuing,  and  the  other  thereof  on  the 
said  6th  day  of  August ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  R.  C,  having  been  so  adjudged 
bankrupt,  as  in  this  count  mentioned,  and  not  regarding  his  duty  in  that 
behalf,  did  not,  on  the  said  day  limited  for  his  said  surrender,  and  before 
three  of  the  clock  of  the  said  day,  surrender  himself  to  the  said  Court 
of  Bankruptcy,  as  he  could  and  might  and  ought  to  have  done,  that  is  to 
say,  at  the  parish  of  Saint  Michael  Bassishaw,  in  London,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  but  then  and  there,  on 
the  said  6th  day  of  August,  a.d.  1852,  at  the  parish  last  aforesaid,  in 
London  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  feloniously,  wilfully  and  contemptuously,  and  having  no  lawful 
impediment  whatever,  and  after  and  notwithstanding  that  the  said  notice 
in  that  behalf  mentioned  had  been  left  at  the  usual  and  last  known  place 
of  abode  of  the  said  B.  C,  and  that  the  said  notice  was  so  given  in  the 
London  Gazette  as  aforesaid,  did  therein  make  default,  and  then  and  there, 
and  during  all  the  said  day  so  Umited  for  the  said  surrender  of  the  said 
R.  C,  and  from  thence  hitherto,  feloniously,  wilfully  and  contemptuously 
did  fail  and  altogether  omit  to  surrender  himself  to  the  said  Court  of 
Bankruptcy,  nor  hath  he  hitherto  ever  surrendered  to  the  said  Court, 
with  intent,  by  means  of  the  said  felonious  omission,  to  defraud  the 
creditors  of  the  said  R.  C,  to  the  great  hindrance  and  perversion  of 
pubUc  justice,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count,'^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  heretofore,  and  before  and  at  the  time  of  the  com- 
mission of  the  offence  hereinafter  next  mentioned,  the  said  R.  C.  had 
been  and  was  adjudged  a  bankrupt,  and  that  the  6th  day  of  August, 
A.D.  1852,  was  the  day  limited  for  his  surrender  to  the  Court  of  Bank- 
ruptcy, to  wit,  the  Court  of  Bankruptcy  for  the  London  district  in 
Basinghall-street,  in  London,  and  within  tlie  jurisdiction  of  the  said 
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No.  CVIII, 

Indictment 
against  bank- 
rnpt  for  not 
snrrendering. 


Precedents,  Central  Criminal  Court,  according  to  the  form  of  the  statute  in  msk 
case  made  and  provided  ;  and  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that,  after  notice  thereof  in  writing  had  been 
left  at  the  usual  and  last  known  place  of  abode  of  the  said  R.  C,  be  not 
then  being  in  prison,  and  after  notice  given  in  the  London  Gazette  of 
the  filing  of  the  petition  for  adjudication  of  bankruptcy  against  him,  to 
wit,  the  said  adjudication  under  which  he  the  said  R.  C.  had  been  so 
adjudged  bankrupt,  and  of  the  sittings  of  the  court,  to  wit,  the  said 
Court  of  Bankruptcy,  he,  the  said  R.  C,  not  regarding  his  dutj  in  that 
behalf,  feloniously,  wilfully  and  without  any  lawful  impediment  whatever, 
did  fail  and  omit  to  surrender  himself,  and  did  not  surrender  himself  to 
the  said  Court  of  Bankruptcy  upon  the  said  day  limited  for  his  said 
surrender,  and  before  three  o'clock  of  the  said  day  ;  and  then  and  there, 
to  wit,  on  the  said  last-mentioned  day,  at  the  parish  aforesaid,  in  L«ondoB 
aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal  Coort, 
feloniously,  wilfully  and  contemptuously,  and  without  any  lawful  cause 
or  impediment  whatever,  did  therein  make  default,  nor  hath  the  said 
R.  C.  ever  yet  so  surrendered  -himself,  to  the  great  hindrance  and  per- 
version of  public  justice,  in  contempt  of  our  said  Lady  the  Queen  and 
her  laws,  against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  aitd 
dignity. 


No.  CLX, 

Indictment  for  obtaining  Good*  by  false  pretences^  the  pretence  beif^  that  tie 
Defendant  was  bond  fide  carrying  on  a  Business  in  a  particular  shop^  and  that 
he  required  Goods  in  the  regidar  course  of  such  Business;  whereas^  in  fact,  the 
shop  was  taken  with  w)  other  object  than  fraudulently  to  obtain  credit 

(CENTRAL  Criminal  Court, )  The  jurorsfor  our  Lady  the  Queen  upon 
>/  to  wit.  J      their  oath  present,  that  heretofore,  and 

before  and  at  the  time  of  the  commission  of  the  offence  hereinafter  next 
mentioned,  W.  J.,  hereinafter  mentioned,  had  opened  a  certain  shop  as  and 
for  the  purpose  of  there  carrying  on  the  business  of  a  baker,  to  wit»  at  a 
certain  house  in  a  certain  street  called  Southampton-street,  in  the  parish 
of  St.  Giles,  Camberwell,  in  the  county  of  Surrey,  and  the  said  W.  J., 
late  of  the  parish  of  Paddington,  in  the  county  of  Middlesex,  labourer, 
and  H.  K.,  late  of  the  same  place,  labourer,  being  evil-disposed  persons^ 
and  intending  to  cheat  and  defraud  W,  P.,  on  the  6th  day  of  August, 
in  the  year  of  our  Lord  1852,  at  the  parish  last  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  did  require  the  said  W.  P.  to  supply  to  the  said 
W.  J.,  on  credit,  ten  sacks  of  flour,  and  did  then  and  there  unlawfully, 
knowingly  and  designedly,  falsely  pretend  to  the  said  W,  P.,  that  he  the 
said  W.  J.  was  then  really  and  in  truth  carrying  on  the  busmess  of  a 
baker  at  the  said  shop,  and  that  the  said  W.  J.  then  required  the  said 


APPENDIX.  XCV 

flour  for  the  purposes  of  the  said  business;  by  means  of  which  said     Preeedent$. 

false  pretences,  they  the  said  W.  J.  and  H.  K.  did  then  and  there  unlaw-         

fully,  knowingly  and  designedly,  firaudulently  obtain  of  and.  from  the  j  ,?°'  ^^^'^^^ 
said  W.  P.  ten  sacks  of  flour,  of  the  value  of  16/.,  of  the  goods  and  obtaining  goods 
chatteb  of  the  said  W.  P.,  with  intent  to  cheat  and  defraud  him  of  the  by  false 
same ;  and  whereas,  in  truth  and  in  fact,  the  said  W.  S.  was  not  then  pretences. 
really  and  in  truth  carrying  on  the  business  of  a  baker  at  the  said  shop,  g^  ~ 
nor  did  the  said  W.  J.  require  the  said  flour,  or  any  flour  whatever  for 
the  purposes  of  the  said  idleged  business,  as  the  said  W.  J.  and  H.  K.  so 
falsely  pretended  as  aforesaid ;  and  whereas  the  fact  really  was  and  is, 
that  the  said  W.  J.  was  then  colourably,  and  not  in  reality,  carrying  on 
the  said  business  at  the  said  shop,  and  was  so  colourably  carrying  on  the 
said  business,  and  so  pretending  to  require  the  said  flour  as  aforesaid 
for  the  purposes  of  fraud  and  deceit,  and  for  no  lawful  or  honest  purpose 
whatever ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  W.  J.  and  H.  K.,  being  such  evil-disposed 
persons  as  aforesaid,  and  fraudulently  devising  and  intending  as  afore- 
said, afterwards,  to  wit,  on  the  said  6th  day  of  August,  in  the  year  of 
our  Lord  1862,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  did  request 
the  said  W.  P.  to  supply  to  the  said  W.  J.  ten  sacks  of  flour  and  ten 
quarters  of  oats,  upon  credit;  and  the  said  W.  J.  and  H.  K.  did  then  ^'^  ">°"*- 
and  there  unlawfully,  knowingly  and  designedly,  falsely  pretend  to  the 
said  W. P.  that  he  the  said  W.J.  then  was  a  person  of  credit  and 
responsibility,  and  then  was  a  baker  carrying  on  his  business  at  South- 
ampton-street, in  the  parish  of  St.  Giles,  Camberwell,  in  the  county  of 
Surrey,  by  means  of  which  said  false  pretences,  they  the  said  W.  J.  and 
H.  K.  did  then  and  there  unlawfully,  knowingly  and  designedly,  frau- 
dulently obtain  of  and  from  the  said  W.  P.  ten  sacks  of  flour  of  the  value 
of  16/.,  and  ten  quarters  of  oats  of  the  value  of  9/.,  of  the  goods  and 
chattels  of  the  said  W.  P.,  with  intent  to  cheat  and  defraud  him  of  the 
same ;  whereas  in  truth  and  in  fact,  the  said  W.  J.  was  not  then  a  per- 
son of  credit  and  responsibility,  nor  was  he  a  baker  then  carrying  on 
his  business  at  No.  10,  Southampton-street  aforesaid,  or  elsewhere,  as 
the  said  W.  J.  and  H.  K.  so  falsely  pretended  as  aforesaid ;  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

7'hird  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  fuilher  present  that  heretofore,  and  before  and  at  the  time  of  the 
conunission  of  the  oflence  hereinafter  next  mentioned,  the  said  W.  J.  had 
opened  a  certain  shop  as  for  the  purpose  of  there  carrying  on  the  trade 
and  business  of  a  baker,  to  wit,  at  Southampton-street  aforesaid ;  and 
that  the  said  W.  J.  and  H.  K.,  being  evil-disposed  persons,  and  devising 
and  intending  as  aforesaid,  afterwards,  to  wit,  on  the  26th  day  of 
August,  in  the  year  of  our  Lord  1862,  at  the  parish  of  Paddington 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  did  request  the  said  W.  P.  to 
supply  to  the  said  W.  J.,  on  credit,  fifty  quarters  of  oats ;  and  the  said 
W.J.  and  H. K.,  did  then  and  there  unlawfully,  knowingly  and  de- 
signedly, falsely  pretend  to  the  said  W.  P.,  that  he  the  said  W.  J.  was 
then  really  and  in  truth  carrying  on  business  at  the  said  shop,  and  was  Fourth  count. 
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Preeedmu.     then  a  person  of  credit  and  responsibility,  and  to  whom  credit  might  he 
safelj  given  for  the  said  oats;  bj  means  of  which  said  false  preteoieci, 

iDdictaientfor   ^^®^  **^®  ^^^  ^'  ^'  *"^  ^'  ^'  ^^^  *^®^  ^^^  ^^'^  unlawfully,  knowii^j 

obtaining  goods  ^^^  designedly,  fraudulently  obtain  of  and  from  the  said  W-  P.  fiftj 

by  false  quarters  of  oats  of  the  value  of  50/.,  of  the  goods  and  chattels  of  the  and 

pretences.  W.  P.,  with  intent  to  cheat  and  defraud  him  of  the  same:  whereas,  n 

truth  and  in  fact,  the  scud  W.  J.  was  not  then  really  and    in   trntii 

carrying  on  any  business  at  the  said  shop  or  elsewhere.     And  'whereas 

the  truth  really  was  and  is,  that  the  said  W.  J.  was  coloarablj  and  not 

in  reality  carrying  on  such  alleged  business  as  aforesaid  for  the  purpoaes 

of  fraud  and  deceit,  and  for  no  honest  purpose  whatever.     And  whereas, 

in  truth  and  in  fact,   the  said  W.  J.  was  not  a  person  of  credit  and 

responsibility,  nor  to  whom  credit  might  be  safely  given  for  the  said  aat% 

as  the  said  W.  J.  and  H.  K.  so  falsely  pretended  as  aforesaid  ;  agaiiet 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 

peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  farther  present  that  the  said  W.  J.  and  H.  K.,  being  evtl^disposed 
persons,  heretofore,  to  wit,  on  the  Ist  day  of  September,  in  the  year  of 
our  Lord  1862,  at  the  parish  of  Paddington  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  and  vdthin  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  wick^y  did  conspire,  combine,  con- 
federate and  agree  together,  and  with  (Uvers  evil-disposed  persons,  by 
divers  false  pretences  and  by  divers  unlawful  and  fraudulent  deyices, 
arts,  means,  stratagems  and  contrivances,  to  acquire  and  get  into  their 
hands  and  possession,  of  and  from  the  said  W.  P.,  divers  large  quantities 
of  flour,  com,  and  other  matters  and  things  of  great  value,  of  and 
belonging  to  the  said  W.  P.,  and  to  cheat  and  defraud  him  of  the  i 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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L~ABDUCTION. 

No.  1. 

Of  a  Wonum^  <m  accowU  of  her  Fortime,    (9  Oeo.  4,  c.  31, «.  19.) 

MIDDLESEX,  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.'      J        oath  present,  that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord,  1853,  feloniously  and  from  motiyes  of 

1  The  ofiences  triable  at  the  aaeiaea  onij,  and  notatqurter  aeenons,  are  treaaoD,  mwder,  ca|»tal 
folonj,  felon  J,  which  when  committed  by  a  person  not  previoasly  convicted  of  felonjjiB  punishable 
by  transportation  for  life ;  and  the  following  offences : — 1 .  Misprision  of  treason.  2.  Offences  against 
the  Qaeen's  title,  prerogatiTe,  person,  or  GoTemment,  or  against  either  Hoase  of  Parlisment. 
3.  Offences  subject  to  the  penalty  of  pnomunire.    4.  Blasphemy,  and  offences  against  religion. 

6.  Administering  and    uikiDg   nnlawfol  oaths.      6.    Perjury  and  sobomation  of  pegniy. 

7.  Making  or  suborning  any  other  person  to  make  a  false  oath,  affirmation,  or  decUration, 
punishable  ss  perjury  or  as  a  misdemeanor.  8.  Forgery.  9.  Unlawfully  and  maliciously 
setting  fire  to  crops  of  com,  grain,  or  pulse,  or  to  any  part  of  a  wood,  coppice  or  plantation  of 
trees,  or  to  any  heath,  gorse,  &rse,  or  fern.  10.  Bigamy,  and  offences  against  the  laws  relating 
to  marriage.  11.  Abduction  of  women  and  girls.  12.  EndeaTouring  to  conceal  the  birth  of  a 
child.     18.  Offences  against  any  proTision  of  the  laws  relating  to  bankrupts  and  insolrents. 

14.  Composing,    printing,    or    publishing    blasphemous,    seditious,    or    defamatory    libels. 

15.  Bribery.  16.  Unlawfiil  combination  and  conspiracies,  except  conspiracies  and  combina- 
tions to  commit  any  offence  which  when  committed  by  one  person,  may  be  tried  at 
the  quarter  sessions.  17.  Stealing,  or  fraudulently  taking  or  injuring  or  destroying 
records  or  documents  belonging  to  any  court  of  law  or  equity,  or  relating  to  any  pro- 
ceeding therein.  18.  Stealing,  or  fraudulently  destroying  or  concealing  wills  or  testamen- 
tary papers,  or  any  document  or  written  instrument  being  or  containing  eridence  of  the  title 
to  any  real  estate,  or  any  interest  in  lands,  tenements,  or  hereditaments:  (5  &  6  Vict  c  38.) 
Offences  under  9  &  10  Vict.  c.  25,  for  preventing  malicious  injuries  to  person  and  property 
by  fire  or  by  explosive  or  destructive  substances:  (see  sect  15.) 

'  The  venue  in  the  margin  Is  sufficient  without  stating  any  venue  in  the  body  of  the 
indictment,  except  where  local  description  is  necessary  (14  &  15  Vict  &  100,  s.  23),  and  no 
Indictment  shall  be  held  insufficient  for  want  of  a  proper  or  perfect  venue:  (ui  s.  24.)  If  the 
oflenoe  be  committed  within  a  city  which  is  also  a  county  of  itself,  state  **  City  of and 

VOL.  VI.  n 


ABDUOltOir. 
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lucre  did  take  away  (''  take  away  or  d^axri')  a  certain  woman 
C.  D.  against  her  will,  with  intent  to  marry  her  (^  marry  or  deJSU^  or  a» 
catue  to  be  married  or  deJUed  hy  any  other  per8on^^\  she  the  said  C.  IX, 
at  the  time  when  she  was  so  taken  away  having  a  certain  present  and 
absolute  legal  interest  in  certain  real  estate  (^'  any  iniereet^  whether  ieytd 
or  equitable^  present  or  Juiure^  absolute^  condUonal^  or  coniiMgemi  m 
any  reed  or  personal  estate^**  or  being  "  an  heiress  presumptive  or  nexti-^' 
hin  to  any  one  having  such  interest**) ;  against  the  form  of  the  atatote  ia 
such  case  made  and  provided.  (Add  a  count  or  counts  varying  the 
intent,  if  it  be  doubtful  upon  the  evidence^ 


No.  2.  I 

Of  a  Oirl  under  Sixteen  Years  of  Age.    (9  Oeo.  4,  c.  81,  s.  20.)  (>)  i 

( Venue,)     \  The   jurors    for    our    Lady    the    Queen    upon    their      I 
to  wit.       j  oath  present,   that  A.   B.,   on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  unlawfuUy  did  take  {"  take  or 

cause  to  be  taken  ")  C.  D.  out  of  the  possession  and  against  the  will  of 
E.  D.,  her  father  {^^out  of  the  possession  and  against  the  will  ^  her 
father  or  mother y  or  of  any  other  person  having  the  lawful  care  or  charge 
of  her "),  she  the  said  C.  D.  then  being  an  unmarried  girl  under  the 
age  of  sixteen  years,  to  wit  of  the  age  of  fifteen  years  ;  against  the  fonn  i 
of  the  statute  in  such  case  made  and  provided. 


No.  3. 

Indictment  for  stealing  Children  wider  the  Age  of  Ten  Years.     (9  Oeo.  4, 

c.  31,«.  21.) 

( Ventte,)      {^  Thb   jurors    for    our    Lady    the    Queen    upon    their 

to  wit.       J  oath  present,   that    A.   B.,    on    the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously  and  maliciously  did 

county  of  the  same  citj,  to  wit ;  ** — where  an  indictment  ibr  an  ofienoe  committed  in  tlie  cmnty 
of  any  city  or  town- corporate  is  preferred  at  the  assizeB  of  the  adjoining  coanty,  rach  ooonty 
of  the  city  or  town  is  to  be  deemed  the  venne,  and  may  either  be  stated  in  the  maiKin  of  the 
indictment^  with  or  without  the  name  of  the  ooonty  in  which  the  offender  is  to  be  tried,  er  be 
stated  in  the  body  of  the  indictment  by  way  of  venne:  (id.  s.  23,  and  «e«  14  &  15  Viet.  &  55, 
s.  19.)  If  the  offence  be  committed  within  the  jurisdiction  of  the  Central  Criminal  Ceart» 
(see  4  &  5  Will.  4,  c.  36,  and  9  &  10  Vict,  c  24,  as  to  such  jurisdiction)  state  **  Cential 
Criminal  Court,  to  wit,"  and  allege  the  facts  to  have  been  committed  **  within  the  jurisdaetioa 
of  the  said  court.** 

It  is  not  necessary  to  give  any  addiUon  to  the  accused,  nor  to  describe  him  as  of  any  psriA 
or  county,  nor  to  use  the  words  ^  with  force  and  arms,"  or  "  against  the  peace,"  nor  to  sttte 
the  time  when  the  ofience  was  committed,  unless  time  is  of  the  essence  of  the  offence:  (14  &  15 
Vict.  c.  100.)  It  is,  however,  usual  to  state  a  day  and  year  on  which  the  offence  was  com- 
mitted, but  no  advantage  can  be  taken  of  a  mistake  in  this  respect 

No  indictment  shall  be  held  insufficient  for  the  insertion  of  the  words  **  against  the  ftnn  of 
the  statute "  instead  of  "  against  the  form  of  the  statutes,"  or  vice  vend,  nor  for  want  of  a 
proper  or  formal  conclusion:  (id.) 

(>)  SeeR.Y.MmikUlow,22L.J.  115.M.C.;  17  Jnr.  352,  as  to  what  constitutes  a*' takiog" 
under  thb  section. 
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by  force  {^* force  w fraud  ")  take  awaj  ("  lead  or  take  atcay,  or  decoy  or 
entice  avmy^  or  detain  ")  one  C.  D.,  a  child  then  under  the  age  of  ten 
jears,  to  wit  of  the  age  of  'seven  jears,  with  intent  then  and  thereby 
to  deprive  one  E.  D.,  the  father  of  the  said  child  (''  the  parent  or  parents^ 
or  any  other  person  having  the  lawful  care  or  charge  of  such  chHd"\ 
of  the  possession  of  the  said  child  ;  against  the  form  of  the  statute 
in  such  case  made  and  provided.  (2nd  Count)  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  the 
said  A.  B.  on  the  day  and  year  aforesaid,  feloniously  and  mali- 
ciously did  by  force  take  away  the  said  C.  D.,  a  child  then  under 
the  age  of  ten  years,  to  wit  of  the  age  of  seven  years,  with  intent  then 
and  thereby  feloniously  to  steal,  take,  and  carry  away  divers  articles, 
that  is  to  say,  one  necklace^  {stating  the  articles)^  then  being  upon  the 
person  of  the  said  child  ('^  any  article  upon  or  about  the  person  of  such 
child  to  whomsoever  such  article  may  belong ")  against  the  form  of  the 
ifttatute  in  such  case  made  and  provided.^ 


PreoBdenU^ 


ABD0cnoir. 


DL— ABOMINABLE  CRIME,  ATTEMPTING  TO  OBTAIN 
MONEY  BY  ACCUSING  OF. 

{See  "LicrrBB,'*  and  "Unn^tubax*  Offknob.") 


m— ABORTION. 


No.  1. 

For  administering  Poison  to  procure  Miscarriage*  (7  WiU,  4  4*  1  ^^ 

c.  85,  «.  6.) 

{Venue^)     IThe   jurors    for    our    Lady    the    Queen    upon    their 
to  wit      j  oath    present,   that    A.  B.,   on    the  day 

of  ,in  ttie  year  of  our  Lord  1853,  feloniously  and  unlawfully  did 

administer  to  one  C.  D.  {**  administer  to  her  or  cause  to  be  taken  by 
Aer")  a  large  quantity  of  a  certain  noxious  thing  called  savin,  to  wit, 
one  ounce  of  savin  {**  any  poison  or  other  noxious  thing  "),  with  intent 
then  and  thereby  to  procure  the  miscarriage  of  the  said  C.  D. ;  against 
the  form  of  the  statute  in  such  case  made  and  provided. 


*  It  is  not  necesmiy  to  state  the  Tslue  or  price  of  aDjthuig  unless  it  be  of  the  essence  of  the 
ofienoe:  (14  &  15  Vict  e.  100,  s.  24.) 

*  The  ssme  sectioo  of  the  statute  idso  makes  it  felonj  fbr  anj  person  with  anj  sach  intent 
as  aforesaid  to  receive  or  harbour  anj  child,  **  knowing  the  same  to  hsTO  been  bj  force  or 
frand  led,  taken,  decoyed,  enticed  awaj  or  detained  as  aforesaid."  The  indictment  on  such  a 
state  of  fiicts  maj  be  easilj  framed  from  the  above  precedent. 
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PrecedenU, 

ABOBTZON. 


No.  2. 

For  using  Instruments  to  procure  Miscarriage,^     (7  Will,  A^l  Vict,  c.  85,  #-  €. 

{Venue^)  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.       J  oath    present,    that    A.  B.,    on    the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously  and  unlawfully  did 

use  a  certain  instrument  ("  any  instrument  or  other  mean*  tohatioeier^}, 
called  a  ,  with  intent  then  and  thereby  to  procure  the  miscarriage 

of  one  C.  D. ;  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

{Add  a  second  count,  stating  it  to  be  *'tk  certain  instrument  to  the 
jurors  aforesaid  unknown.") 


IV.— ABROAD,  OFFENCES  COMMUTED. 
(See  '<HtOB  Sbas.**) 


v.— ACCESSARY.^ 

No.  1. 

Prineipai  in  (Ke  Second  Degree  J 


AocisAABT.  (Af^^  stating  offence  of  the  principal  in  the  first  degree^  proceed 
thusy—And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
pfesenti  that  E.  F.,  on  the  day  and  year  aforesaid,  feloniously  was 
present,  aiding,  abetting,  and  assisting  the  said  A.  B.  to  do  and  commit 
the  [felony]  iSbresaid  [against  the  form  of  the  statute  in  such  case  made 
and  provided.] 

1  See  form  in  Beg.  v.  Wnt,  8  C.  &  Kir.  784. 

'  Bj  14  &  15  Viot  c.  100,  s.  15,  any  namber  of  aeoentries  to  «  ftlonj,  mrnj  be  diaiged 
with  Bobfltantive  felooies  in  the  same  indictment,  notwithatanding  the  piindpa]  felon  ■hall  not 
be  incloded  in  the  same  indictment,  or  shall  not  be  in  cnstodj  or  amenable  to  justice. 

*  In  treason  and  offences  below  felony,  and  in  all  felonies  in  which  the  paniahment  of 
principals  in  the  first  degree,  and  of  principals  in  the  second  degree  is  the  same,  the  indictmsot 
maj  charge  all  who  an  present  and  abet  the  fact,  as  principals  in  the  first  degree  (2  Hawk.  e.  25, 
B.  64),  (proiided  the  oflence  admits  of  a  participation),  or  specially  aa  aiders  and  absMork 
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Prtoedenig. 


AOCEOaABT* 


No.  2. 
Accessary  before  the  Faet^ 

(a)  INDICTMENT  OF,   TOGETHER  WITH  THE   PRINCIPAL. 

{After  charging  the  principal  with  the  offence^  proceed  thus) — ^And  the 
jarors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  E.  F., 
before  the  said  felony  was  committed  in  form  aforesaid,  to  wit,  on 
the  day  of  in  the  year  of  our  Lord  1853,  did  feloniously 

incite  and  procure  the  said  A«  B.  to  commit  the  said  felony  in  manner 
and  form  aforesaid  [against  the  form  of  the  statute  in  such  case  made 
and  proyided.] 

(6)   INDICTMENT  OF,  AS  FOR  A  SUBSTANTIVE  FELONT,   UNDER  9  GEO.   4y 

C.   64,   8.   9. 

Same  as  preceding  form^  concluding^  '*  against  the  form  of  the  statute 
in  such  case  made  and  provided."  The  prineipaly  if  unhnown^  may  be 
described  as  <<  a  certain  person  (or  certain  persons)  to  the  jurors  afore- 
said unknown." 


No.  13. 
Accessary  qfter  (he  Fact. 

(a)  INDICTMENT  OF,    TOGETHER  WITH  THE  PRINCIPAL. 

{After  charging  the  principal  tnth  the  offence^  proceed  thus)^And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  E.  F., 
well  knowing  the  said  A.  1$.  to  have  committed  the  said  felony  in 
form  aforesaid,  afterwards  to  wit,  on  the  day  and  year  aforesaid,  did 
feloniously  receive,  harbour,  and  maintain  him  the  said  A,  B.  [against  the 
form  of  the  statute  in  such  case  made  and  provided.] 

(ft)  INDICTMENT  OF,   AS  FOR  A  SUBSTANTIVE  FELONY,   UNDER    11    &   }2 
VICT.   C.    46,    S.   2. 

Same  as  preceding  form^  concluding^  ''  against  the  form  of  the  statute 
in  such  case  made  and  provided."  The  princely  if  unhnown^  may  be 
described  as  *^tL  certain  person  (or  certain  persons)  to  the  jurors  afore- 
said unknown.** 


VI.— ACCUSING  A  MAN  OF  AN  INFAMOUS  CRIME. 
{See  "Letter"  and" " Unnatural  Offence." 


»  Aooeasariw  before  the  fkct  to  any  felony  m«y  be  indicted,  tried,  conTicted,  and  poniehed  in 
attrapeotsaepnnoipias:  (11  &  12  Vict.  0.46,8.  1.; 


OU  AFFBNBISC* 

Preoedenit. 

ALLBOIAHGB. 

VIL— ACKNOWLEDGMENT  OF  RECOGNIZANCE. 
(See  "False  Personation.'*) 


Vin.— ADMINISTERING  CHLOROFORM,  POISON,  Ac 
(6ee  "  Aboetion,"  ** Chloeoform,"  "Poison.") 


IX.— ADMIRALTY. 

(SeeKiou  Seas.) 


X.— ALLEGIANCE. 


Endeawmring  to  eeduce  a  Soldier  from  his  Allegiance,  under  37  Oeo.  3, 

c.  70, 9.  1. 

(Fbtiftf,)     )The    jarors    for    oar    Ladj    the    Queen    upon    their 
to  wit.      j  oath    present,    that    A.  B.,  on   the  daj 

of  ,  in  the  year  of  our  Lord  1863,  feloniously,  malidously,  and 

advisedly  did  endeavour  to  seduce  one  C.  D.  (he  tiie  said  C.  D.  then 
being  a  person  serving  in  Her  Majesty's  forces  by  land  (or  tea),  from 
his  duty  and  allegiance  to  Her  said  Majesty),  he  the  said  A.  B.  at  the 
time  he  so  endeavoured  to  seduce  the  said  C.  D.  from  his  duty  and 
allegiance  as  aforesaid,  well  knowing  that  the  said  C.  D.  was  then  a 
person  serving  in  Her  said  Majesty's  forces  by  land  (or  sea) ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 


XL— ARSON. 
No.  1. 


For  setting  Fire  to  a  House,  wWi  intent  to  injure  any  Person.    (7  WilL  4  d- 1  VicL 

c.  89,  *.  3.) 

ABsoir.  {Venue,)     )Thb    jurors    for    our    Lady    the    Queen    upon    their 

to  wit.      J  oath    present,    that    A.  B.,   on    the  day 

of  >  in  the  year  of  our  Lord  1853,  feloniously^  onlawfuUy,  and 
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maliciously  did  set  fire  to  a  certain  dwelling-house  ("  a«y  Aause^  stable^  Pree$dmis. 
coach  'housey  out-house,  warehouse,  office,  shop,  miU,  malthouse,  hop-oast,  xaaos. 
dam,  or  granary,  or  to  any  building  or  erection  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof  whether  the  same  or  any 
of  them  respectively  shall  then  he  in  the  possession  of  the  offender,  or  in 
the  possession  of  any  other  person"  ;)  (**or  6y  7  ^  8  Vict  c.  62,  *.  1,  any 
hovel,  shed,^  or  fold,  or  any  farm-building,  or  any  building  or  erection 
used  in  farming  land^),  of  C.  D.,  situate  in  the  parish  of  9  in  the 

county  of  ,  with  intent  thereby  then  and  there  to  injure  the  said 

C.  D.*  ("  to  injure  or  defraud  any  perum,^  e.  g.,  to  defraud  a  certain 
Insurance  Company,  called  );  against  the  form  of  the  statute  in 

such  case  made  and  provided.  {Sometimes  it  is  advisable  to  add  a  count 
for  attempting  to  set  fire  to  a  house,  4rc.,  under  9  4*  10  Vict.  c.  25,  *.  7, 
vide  post,  p.  cvii.) 


No.  2. 
For  setting  Fire  to  a  Church  or  Chapel    (7  Will  4^1  Vict  e.  89,  s.  3.) 

{Venue,)     )  Thb    jurors    for    our    Lady    the    Queen    upon    their 
to  wit.       j  oath   present,   that  A.   B.,   on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  certain  church  {**  any  church  or  chapel,  or 
any  chapd  for  the  religious  worship  of  persons  dissenting  from  the  united 
Church  of  England  and  Ireland*"),  situate  in  the  parish  of  ,  in  the 

county  of  ' ;  against  the  form  of  the  statute  in  such  case  made  and 

provided. 


No.  3. 

For  setting  Fire  to  a  House,  some  Person  being  therein,    (J  Will.  4  &  I  Vict 

e.  89,  s.  2.) 

{Venue,)     )  Ths  jurors    for    our    Lady    the    Queen    upon    their 
to  wit.      j  oath  present,   that  A.  B.,  on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  certain  dwelling-house  {^* any  dwelling-house") 
of  C.  D.,  situate  in  the  parish  of  ,  in  the  county  of  ,  one  £.  F. 

then,  to  wit,  at  the  time  of  the  committing  of  the  felony  aforesaid,  being 
in  the  said  dwelling-house  ;  against  the  form  of  the  statute  in  such  case 
made  and  provided.  {If  there  is  any  doubt  as  to  any  person  having  been 
in  the  house,  add  a  count  according  to  form  1,  p.  di.,  ante,) ' 

» What  is  proper! J  "a  §hed"  within  the  statute:  (^Reg.  ▼.  AmoSj  5  Cook  C.  C.  252;  S.  C. 
2  Den.  C.  G.  65.)  What  is  not  a  *'  shed,"  ** outbonse,*"  or  ''stable:"  (Reg,  ▼.  Afmutm,  2  Cos 
CO.  186.)  ^^ 

*  Upon  an  indictment  for  arson,  with  intent  to  injure  the  person  in  occnpatioo,  prisoner  maj 
be  ooDTicted,  though  his  intent  is  proved  to  ha?e  been  to  obtain  a  reward  for  giving  the  earliett 
intiouitioD  of  a  fire  at  the  engine  station :  (^Rtjf,  ▼.  Rtgan,  4  Cox  C.  C.  335.) 
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No.  4. 
For  setting  Fire  to  a  Oaoi.    (See  Beg.  v.  Comiar,  a  Cox  C.  C  65.) 


No.  6. 

For  setting  Fire  to  a  Raiiway  Station^  j-c.  vtider  the  first  olaute  of  ike 
14  Sr  15  Vict,  c.  19,  s.  8. 

{VenuSy)     )  The    jurors    for    our   Lady  the  Queen    upon    their 
to  wit.      J  oath    present,   that  A.   B.,   on    the  dij 

of  y  in  the  year  of  our  Lord  1853,  feloniously,  wilfully,  and  mafi- 

ciously  did  set  fire  to  a  certain  station  (''any  station^  engine^home, 
tDarehouse^  or  other  buikUng^\  in  the  parish  of  ,  in  the  county 

of  ,  then  and  there  belonging  {^*  belonging  or  appertakung^  to 

a   certain    railway   called  ''The  Railway"    ("any   railway^ 

dock,  canalf  or  other  navigation^),   and  then  being  the  property  of 
the  lUilway  Company ;  against  the  form  of  the  statute  in  aach  case 

made  and  provided. 


No.  6. 
For  setting  Fire  to  a  Coal  Mine.    (7  WUL  4  j- 1  Vict  c.  89,  *.  9.) 

(Veniie,)     )  The.  jurors    for    our    Lady    the    Queen    upon    thdr 
to  wit.       I  oath   present,   that  A.  B.,   on  the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  aod 

maliciously  did  set  fire  to  a  certain  mine  of  coal  ("  ang  mine  of  coal  or 
cannel  coal'*)  of  CD.,  situate  in  the  parish  of  ,  in  the  county 

of  ;  against  the  form  of  the  statute  in  such  case  made  and  provided. 


APPENDIX. 
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No.  7. 
For  sefHng  Fire  to  a  SAt>.»  (7  WiU,  4  ^  1  Vict.  c.  89,  *.  6.) 
(^Venue,)      J  The    jurors    for  our    Lady  the    Queen    upon    their 
to  wit.       \     oath  present,   that  A.  B.,   on   the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  ("  set  fire  to  or  in  anywise  destroy^)  a  certain 
ship  ("  any  ship  or  vessel^  whether  the  same  be  complete  or  in  an  unfinished 
state  ;*'  if  the  lattery  say^  *^  the  same  then  being  in  an  unfinislied  state,^ 
called  "  The  Spitfire,"  then  being  the  property  of  C.  D. ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 


No.  8. 

For  settingFire  to  a  Ship  with  intent  to  prefwUee  the  Owner  or  Underwriter. 
(7  Wm.  4  ^  1  Tid.  c.  89,  *.  6.) 

(Venue,)     /The    jurors     for    our    Lady   the    Queen    upon    their 
to  wit.       \     oath  present,    that  A.  B.,   on   the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully  and 

maliciously  did  set  fire  to  (^'  set  fire  to,  cast  away,  or  in  anywise  destroy*') 
a  certain  ship  ("  any  ship  or  vessel,**)  called  "  The  Spitfire,"  then  being 
the  property  of  C.  D.,  with  intent  thereby  then  to  prejudice  the  said  C.  D., 
the  owner  {**  owner  or  part  owner")  of  the  said  ship  [or  "one  E.  F.,  the 
owner  of  certain  goods,  then  laden  and  being  on  board  the  said  ship,"  or 
"  one  E.  F.,  who  had  before  then  underwritten  a  certain  policy  of  insurance 
on  the  said  ship,"  {or  "  on  the  freight  of  the  said  ship,  or  on  certain  goods 
then  being  on  board  the  said  ship  "),  which  said  policy  was  then  in  full 
force  and  operation,"  ('*  the  owner  or  part  owner  of  such  ship  or  vessel, 
or  of  any  goods  on  board  the  same,  or  any  person  that  hath  underwritten 
or  shall  underwrite  any  policy  of  insurance  upon  such  ship  or  vessel,  or 
on  the  freight  thereof,  or  upon  any  goods  on  board  the  same,**)"]  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

Note. — The  inteDt  umj  be  stated  in  difierent  ways  in  different  counts. 


No.  9. 

For  setting  Fire  to  Ships  of  War,  S^c. 
An  indictment  for  burning  ships  of  war  may  be  in  the  same  form  as 
the  preceding  one,  except  as  to  the  description  of  the  property,  viz. :  "  any 

*  Ail  offences  alleged  to  haTe  been  committed  on  the  high  seas,  and  other  places  within  the 
jorisdiction  of  the  Admiraltj  of  England,  may  be  inquired  of,  heard  and  determined  bjr  the 
judges  of  assiw,  and  the  renue  laid  in  the  margin  shall  be  the  same  as  if  the  offence  had  been 
oommitted  in  the  countj  where  the  trial  is  had,  and  all  material  facts,  which  in  other  indict- 
ments would  be  averred  to  have  taken  place  in  the  oountj  where  the  trial  is  had,  shall  be  averred 
to  have  taken  place  **  on  the  high  seas:"  (7  &  8  Vict,  c  2,  ss.  1  &  2.)  See  11  &  12  Vict 
c  42,  s.  2,  aa  to  the  apprehension  and  commitment  of  persons  charged  with  offences  committed 
on  the  high  seas. 
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Precedenfs.    of  Her  Majesties  vessels  of  trar,  in  Her  Majest^s  dockyards  or  «^ 

private  yards^  or  any  timber  there  placed  for  building  or  repairing  tke 

ARfloN.  same^  or  any  mUitaryy  naval,  or  victualling  stores,  or  other  txttniiions  of 
war,  or  any  place  where  the  same  shall  be  kept :"  (12  Geo-  3,  c.  24,  3. 1.) 
And  the  same  as  to  setting  on  fire  "  any  of  the  works  or  any  ship  or 
other  vessel  lying  in  or  being  on  the  canal,  or  in  any  of  the  docks,  basins, 
cuts,  or  other  works,"  constructed  by  virtue  of  39  Geo.  3,  c.  69,  for  regu- 
lating the  port  of  London.  And  the  same  as  to  setting  fire  to  *'a^ 
magazine  or  store  of  powder,  or  ship,  boat,  ketch,  hoy  or  vessely  or  A^ 
tackle  or  furniture  thereunto  belonging,  not  appertaining  to  an  enemy  or 
rebel  r  (22  Geo.  2,  c.  33,  art.  25.) 


No.  10. 

For  setting  Fire  to  a  Ship,  with  intent  to  Murder.     (7  Will.  4  Sr  1  Vict,  e.  89i  «•  4) 

(Venue,)      (The   jurors  for     our    Lady    the     Queen    upon    thdr 
to  wit.        (     oath   present,   that  A.  B.,   on   the  daj 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfollj,  and 

maliciously  did  set  fire  to  ("  set  fire  to,  cast  away,  or  in  anywise  destroy^) 
a  certain  ship  (**  any  ship  or  vessel^)  called  "  The  Spitfire,**  then  being 
the  property  of  C.  D.,  with  intent  thereby  feloniously,  wilfully,  and  of 
his,  the  said  A.  B.'s,  malice  aforethought,  to  kill  and  murder  one  £.  F., 
then  being  in  the  said  ship  (or  "  whereby  the  life  of  one  E.  F.,  then  being 
in  the  said  ship,  was  endangered");  against  the  form  of  the  statute  in 
such  caso  made  and  provided. 


No.  11. 


(7  Will.  4  j- 1  Vict.  c.  89,  #.  10.)  («) 

upon    their 
day 


For  setting  Fire  to  Stacks  of  Com,  Sfc. 

(Venue,)      fTHE   jurors    for    our    Lady    the    Queen 
to  wit.        I      oath    present,    that    A.    B.,    on    the 
of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  certain  stack  of  wheat  {^^  any  stack  of  com, 
grain,  pulse,  tares,  straw,^  haulm?  stubble,  furze,  heath,  fern,  hay,  turf, 
peat,  coals,  charcoal,  or  wood  or  any  steer  of  wood^)  then  being  the 
property  of  C.  D.,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 


1  Under  this  section  the  intent  need  not  be  stated  :  (R.  ▼.  NemO,  1  Moo.  G.  C.  458.)    The 
ofienoe  is  not  of  a  local  nature  :  {R.  v.  Wooduxxrd,  1  Moo.  G.  G.  323.) 

2  Sedge  and  rushes  are  not  straw  within  the  meaning  of  this  statute,  which  is  ocmfiiied  to  the 
straw  of  wheat,  oats,  barley,  and  rye:  (Beg.  t.  BaJdock,  2  Cox  G.  G.  65.) 

>  See  indictment  for  firing  a  stack  of  hanlm:  (^Reg.  v.  MunaoUj  2  Gox  C.  G.  186.) 
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No.  12, 


For  setting  Fire  to  Farm  Produce^  j*c.  in  Farm  Buildings,   (7^8  Vict 

c,  62,  8.  2,y 

(Fentttf,)      (The    jurors    for    our    Ladj    the    Queen    upon    their 
to  wit.        (     oath    present,    that    A.   B.,    on    the  daj 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

lualiciously  did  set  fire  to  a  stack  of  wood  (^^any  hayy  straw,  wood,  or 
4>ther  vegetable  produce,  being  in  any  farm-house  or  Jarm-building,  or 
4iny  implement  of  husbandry,  being  in  any  farm-house  or  farm-buileUng") 
then  being  the  property  of  C.  D.,  and  then  being  in  a  certain  farm-build- 
iDg,  to  wit,  a  barn  of  the  said  C.  D.,  situate  in  the  parish  of  ,  in 

the  county  of  ,  with  intent  thereby  to  set  fire  to  the  said  farm- 

building,  and  to  injure  the  said  C.  D.  ("  with  intent  thereby  to  set  fire  to 
stuih  farm-house  or  Jarm-building,  and  to  injure  or  defraud  any  person  "); 
against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  13. 

For  setting  Fire  to  Crops.   (7  ^  B  Oeo.  4,  c.  30,  «.  17.) 
(Venue,)      /The    jurors    for    our    Lady    the    Queen    upon    their 
to  wit.        (      oath    present,    that    A.    B.,    on    the  day 

of  ,  in  the  year  of  our  Lord  1853,  feloniously,  unlawfully,  and 

maliciously  did  set  fire  to  a  certain  crop  of  wheat  ("  any  crop  of  corn, 
grain,  or  pulse,  whether  standing  or  cut  down,  or  any  part  of  a  wood, 
coppice,  or  plantation  of  trees,  or  any  heath,  gorse,  furze,  or  fern,  where- 
soever  the  same  may  be  growing "),  then  being  the  property  of  E.  F., 
and  then  standing  and^  growing  in  the  parish  of  ,  in  the  county 

of  ;  against  the  form  of  the  statute  in  such  case  made  and  provided. 


PrecedenUt. 


XIL— ATTEMPTS.  TO  COMMIT  OFFENCES.' 
No.  1. 
For  attempting  to  set  Fire  to  Buildings,  Sfc.     (9  Sf  10  Vict.  c.  25,  «.  7-) 
(Venue,)      (The    jurors    for    our    Lady    the    Queen    upon    their  attempts  to 
to  wit.        (     oath    present,    that    A.    B.,    on    the  day       commit 

of  in  the  year  of  our  Lord   1853,  feloniously,  unlawfully,  and     offkncks. 

maliciously  did  attempt  by  then,  &c.  (state  the  overt  act — "  by  any  overt 

1  Under  this  statnte  the  intent  mast  be  stated,  and  the  offence  is  one  of  local  descriptioD: 
(R.  V.  iVooduHird,  I  Moo.  C.C.  323;  R,  Y.NwiO,  I  Moo.  458.) 

*  By  14  &  15  Vict  c  106,  s.  9,  **  if  on  the  trial  of  any  person  charged  with  any  felony  or 
misdemeanor,  it  shall  appear  to  the  jury  upon  the  eyidence  that  the  defendant  did  not  complete 
the  offence  charged,  bat  that  he  was  guilty  only  of  an  attempt  to  commit  the  aame,  each 

o  2 
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Prtofdaut,  act^  feloniouslj,  unlawfally,  and  maliciously  to  set  fire  to  a  certaza 
dwelling-house,  ("  any  building^  vessel^  or  tninCy  or  any  stack  or  steer,  or 
any  vegetable  produce  of  such  kind,  and  witk  suck  intent,  that  tf  dk 
offence  were  complete  the  offender  would  be  guilty  of  felony  and  liahle  ts 
be  transported  beyond  the  seas  for  the  term  ofkisnatural  Itfe,^)  then  beii^ 
the  property  of  E.  F.,  and  situate  in  the  parish  of  in  the  county 

of  with  intent  thereby  then  to  injure  the  said  £.  F.;  against  tfee 

form  of  the  statute  in  such  case  made  and  provided. 


ATTRMPTS  TO 

COMMIT 

OPFKMOB8. 


No.  2. 

For  attemptiyg  to  Drown  with  intent  to  Mwrder,    (7  TFtff.  4  jr  1  Vict,  c.  85,  «.  3.) 
(Venue,)     J  The   jurors    for    our    Lady    the     Queen    upon    their 
to  wit.        (      oath    present,    that    A.    B.,    on    the  day 

of  in  the  year  of  our  Lord  1853,  feloniously  and  unlawfully  did 

attempt  to  drown  ("  drown,  suffocate,  or  strangle ")  one  C.  D.,  witk 
intent  then  and  thereby  feloniously,  wilfully,  and  of  hia,  the  said 
A.  B.'s  malice  aforethought,  to  kill  and  murder  the  said  C.  D.  ;  a^nst 
the  form  of  the  statute^in  such  casejmade  and  provided. 


No.  3. 

For  attempting  to  Shoot  vrith  intent  to  Murder,      (7  Wi6,  4  j-  1  Vict.  c.  85,  *.  3.) 
{Venue,)     J  The   jurors    for    our    Lady    the    Queen    upon    their 
to  wit.        (     oath    present,    that    A.    B.,     on    the  day 

of  in  the  year  of  our  Lord   1853,  did  by  drawing  the  trigger 

{^^ drawing  the  trigger  or  in  any  other  manner^)  of  a  certain  pistol 
("  any  kind  of  loaded  fire-arms**),  then  loaded  with  gunpowder  and  one 
leaden  ))ullet,  feloniously  and  unlawfully  attempt  to  dischai^e  the  said 
pistol  at  one  C.  D.,  with  intent  then  and  thereby  feloniously,  wilfully, 
and  of  his  the  said  A.  B.'s  malice  aforethought,  to  kill  and  murder  the 
said  C.  D.,  against  the  form  of  the  statute  in  such  case  made  aod 
provided.  {Add  counts  for  attempting  to  shoot  with  intent  to  maim,  to 
disfigure,  to  disable,  and  to  do  grievous  bodily  harm, — See  post) 


person  shall  not,  bj  reason  thereof,  be  entitled  to  be  acquitted,  but  the  joiy  shall  be  at  liberty 
to  return  as  their  verdict,  that  the  defendant  is  not  gniltj  of  the  felony  or  misdemeaoor 
charged,  but  is  guilty  of  an  attempt  to  commit  the  same;  and  thereupon  such  peraon  shall  be 
liable  to  be  puniiihed  in  the  same  manner  as  if  he  had  been  oonvtuted  upon  an  indictneot 
for  attempting  to  commit  the  particular  felony  or  misdemeanor  charged  in  the  said  indlctmeDt; 
and  no  person  so  tried  as  herein  Ustly  mentioned  shall  be  liable  to  be  afterwank  piuaecalcd 
for  an  attempt  to  commit  the  felony  or  misdemeanor  for  which  he  was  so  tried." 


AFPB19DIX. 


CIX 


Pnetdtnit. 


No.  4. 

Tor  attenuating  to  Pauan  with  intent  to  Murder.    (7  WiU.  4^1  Vict.  c.  85,  «.  3.) 
{Venue^)     1  The    jarors    for    our    Ladj   the    Queen    upon    their 
to  wit.      J      oath    present,    that    A.    B.,    on    the  day 

of  in  the  year  of  .our  Lord  1853,  feloniously  and  unlawfully  did 

attempt  to  administer  to  one  C.  D.,  a  certain  quantity  of  a  certain  deadly 
poison  called  arsenic  ("  any  poison  or  other  destructive  thing  '^  with 
intent  then  and  thereby  feloniously,  wilfully,  and  of  his  the  said  A.  B.'s 
malice  aforethought  to  kill  and  murder  the  said  C.  D.;  against  the  form  of 
the  statute  in  such  case  made  and  provided. 


TO 

COMMIT 
OFFmCBS. 


Xin.— BANKRUPTCY,  OFFENCES  AGAINST  THE  LAW  OF. 

No.  1. 

Against  a  Bankrupt  for  embezzling  a  part  of  his  Estate  to  the  value  qf  Ten  Pounds. 
(12  j-  13  Vict.  c.  106,  *.  261.)  » 

{Venue,)     )  The  jurors  for  our  Lady  the   Queen  upon    their  oath  BAirKBUFrcr. 
to  wit.       J      present,   that  heretofore   and  before  the  committing 
of  the  offence  hereinafter  mentioned,   to  wit,   on  the  day 

of  in  the  year  of  our  Lord  1863,  A.  B.,  being  a  trader  within  the 

meaning  of  the  laws  relating  to  bankrupts,  was  indebted  to  C.  D.  in  a 
certain  sum  of  money  exceeding  the  sum  of  fifty  pounds,  to  wit,  in  the 
sum  of  sixty  pounds,  for  the  price  of  certain  goods  before  then  sold  and 
delivered  by  the  said  C.  D.  to  the  said  A,  B.  {or  as  the  case  may  be) ; 
and  that  the  said  A,  B.,  being  such  trader  and  being  indebted  as  afore- 
said, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  did  commit  an  act 
of  Imnkruptcy,  that  is  to  say,  by  departing  from  his  dwelling-house  with 
intent  thereby  to  delay  his  creditors  {or  as  the  case  nuiy  be.)  And  the 
jurors  aforesaid  upon  their  oath  aforesaid,  do  further  present  that  after- 
wards, to  wit,  on  the  day  of  in  ihe  year  aforesaid,  a  petition  for 
a^udication  of  bankruptcy  against  the  said  A,  B.  was  filed  in  the  Court  of 
Bankruptcy  in  Basinghall-street  in  the  city  of  London  (or  **  the  District 
Court  of  Bankruptcy  at  in  the  county  of  **) ;  and  the  said  A.  B. 
was  thereupon,  to  wit,  on  the  day  of  in  the  year  aforesaid, 

by  a  certain  abjudication  in  writing  under  the  hand  of  E.  H.,  Esq.,  in 
due  form  of  law,  adjudged  and  declared  a  bankrupt,  he  the  said  E.  H., 
Esq.,  then  being  a  Commissioner  of  Her  Majesty's  Court  of  Bankruptcy, 
and  the  said  Court  of  Bankruptcy  and  the  said  E.  H.  respectively,  then 
and  there  being  duly  authorized  and  empowered  to  make  such  ad^udica- 

1  The  proceedings  in  bankniptcj  are  aet  oot  in  this  and  the  sabseqoent  forms,  bnt  it  seems 
to  be  sufficient  to  saj,  that  the  prisoner  was  adjud{;ed  bankmpt  as  in  that  part  of  the  pre- 
cedent which  relates  to  the  adjudication:  (see  Reg,  Y.Hiitom,  2  Cox  C.C.  318  on  sect.  32  of 
5  &  6  Vict  c.  122,  which  corresponds  with  this  section  (251),  and  sects.  252  and  253  in  thia 
respect.)  The  case  of  IL  t.  Jones  (4  B.  &  Ad.  345),  which  is  cited  in  several  text  books  aa 
an  anthoritj  for  reqairing  the  proceedings  to  be  set  ont,  was  decided  upon  6  Geo.  4,  c.  16, 
and  may  probably  be  distinguished  upon  that  ground  ;  until,  liowerer,  a  deciiuon  of  the  Court 
fior  Crown  Cases  Beserred  has  settleil  this  point,  it  will  be  safer  to  frame  the  indictment  aa  in 
the  above  precedents,  adding  counts  in  a  more  general  form. 
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PreeedaUs,     tion  in  that  behalf,  and  to  act  in  the  prosecution  of  the  said  petitioo  ;*aai 
the  said  A.  B.  so  being  adjudged  bankrupt  as  aforesaid,  afierwrarda,  to 


wit  on  the  day  and  year  last  aforesaid,  did  feloniously  embezzle  <' 
conceal^  or  embezzle  ")  a  certain  part  of  his  personal  estate  to  the  vtiat 
of  10/.,  that  is  to  say,  one  gold  watch  of  the  value  of  10/.,  with  intaxt 
to  defraud  the  creditors  of  him  the  said  A.  B. ;  against  the  form  of  tbt 
statute  in  such  case  made  and  provided. 


No.  2. 

Against  a  Bankrupt  fornot  surrendering,     (12  j- 13  Vict.  c.  106,  #.  251.)* 
(As  in  preceding  farm  to  *.)  And  the  jurors  aforesaid,  upon  their  oa£& 
aforesaid,  do  further  present,  that  thereupon,  to  wit,  on  the  di^ 

of  ,  in  the  year  of  our  Lord  1853,  a  duplicate  of  the  said  adjudica- 

tion of  bankruptcy  was  served  personally  upon  the  said  A.  B.,  so  adjudged 
bankrupt  as  aforesaid  ('*  or  by  leaving  the  same  at  the  usual  or  last  known 
place  of  abode  or  place  of  business  of  such  person  ")  ;  and  that  no  cause 
having  been  shown  to  the  said  Court  of  Bankruptcy  for  the  aim  ailing  of 
the  said  adjudication,  the  said  Court  of  Bankruptcy  after  the  expiration  of 
seven  days  from  the  service  of  the  said  duplicate  of  abjudication  as  afore- 
said, to  wit,  on  the  day  of  in  the  year  last  aforesaid,  did  cause 
notice  of  the  said  adjudication  to  be  given  in  the  London  GrttzeUey  and  did 
thereby  appoint  two  public  sittings  of  the  said  Court  of  Bankruptcy  for 
the  said  A.  B.  to  surrender  and  conform  according  to  law,  the  first  a£  whieh 
said  sittings  was  thereby  then  appointed  for  the  day  of  then 
instant,  at  the  hour  of  eleven  of  the  clock  in  the  forenoon  thereof  precisely, 
and  the  last  of  which    said   sittings  was  thereby  then   appointed  for 
the          day  of          then  next,  at  the  hour  of  eleven  of  the  clock,  in  the 
forenoon  thereof  precisely,  which  said  last-mentioned  day  was  a  day  not 
less  than  thirty  days  and  not  exceeding  sixty  days  from  the  said  notice 
and  advertisement  in  the  said  London  Gazette  as  aforesaid,  and  was  the 
day  limited  for  the  surrender  of  the  said  A.  B.    And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that,  afterwards,  and  aflter 
such  notice  had  been  given  in  the  London  Gazette  as  aforesaid,  to  wit,  od 
the            day  of            in  the  year  aforesaid,  notice  in  writing  of  his  the 
said  A.  B.,  having  been  so  adjudged  bankrupt,  and  of  the  said  sittings  of 
the  said  Court  of  Bankruptcy,  was  left  at  the  usual  place  of  abode  of  the 
said  A.  B.,  to  wit,  in             street,  in  the  parish  of             in  the  county 
of            (he  the  said  A.  B.,  not  then  being  in  prison),  (<^  served  upon  him 
personally,  or  left  at  the  usual  or  last  known  place  of  abode  or  business 
of* such  person,  or  personal  notice  in  case  such  person  be  then  in  prison '') 
by  which  said  last*mentioned  notice  he  the  said  A.  B.  was  required 
personally  to  be  and  appear  before  E.  H.,  Esq.,  (he  the  said  £.  H.  then 

>  See  as  to  last  day  for  examination,  Ghitty's  Criminal  Law,  toI.  2,  p.  523  (Ed.  1816); 
JReg.  V.  Kenrick  (I  Cox  C.C.  146);  B,  ▼.  DeaUry  (2  Cox  C.  C.  428)  ;  JL  t.  Bikm  (2  Cox 
C  C.  318.)  The  venae  must  be  laid  in  the  conntj  in  which  the  conrt  to  which  the  bankrupt 
shonid  have  sarrendered  is  situate  :  (/2.  ▼.  Milner  (2  C.  &  Kir.  310.)  A  count  in  a  more 
f^eneral  form  may  be  added  by  stating  in  substance  that  the  adjndieation  remainini;  in  full 
force,  notice  was  given  in  the  Limdon  Gaeette  of  the  sittings  of  the  conrt,  and  was  then  given 
to  the  bankmpt,  bnt  that  he  did  not  snrrender  on  the  day  limited  for  that  parpoee,  or  on  say 
other  day. 
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being  a  commissioner  actinji:  in  the  prosecution  of  the  said  petition  for     Preeedenft. 
adjadication  of  bankruptcy)  on  the  said*         day  of  then  instant,  at  «^^[^JJ^y. 

eleven  of  the  clock  in  the  forenoon  precisely,  and  on  the  said  *  day 

of  then  next,  at  eleven  of  the  clock  in  the  forenoon  precisely,  at 

the  said  Court  of  Bankruptcy,  then  and  there  to  be  examined,  and  to 
make  a  full  and  true  discovery  and  disclosure  of  all  his  the  said  A.  B.'s 
estate  and  effects.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  B.  so  being  adjudged  bankrupt,  and 
the  said  notices  having  been  so  lefl  and  given  as  aforesaid,  although 
the  said  Court  of  Bankruptcy  did  sit  on  the  said  ^  day  of         in 

the  year  aforesaid,  at  the  hour  of  eleven  of  the  clock  in  the  forenoon  of 
the  said  day,  and  from  thence  until  the  hour  of  three  of  the  clock  in  the 
said  day,  at  Basinghall-street,  in  the  city  of  London,  he,  the  said  A.  B., 
(not  having  any  lawful  impediment  to  his  surrender  proved  to  the  satis- 
faction of  the  said  Court  of  Bankruptcy,  or  allowed  by  the  said  Court 
of  Bankruptcy)  feloniously  did  not  on  the  said  day  of  so 

limited  for  the  surrender  of  him  the  said  A.  B.  as  aforesaid,  and  before 
three  of  the  clock  of  that  day  surrender  himself  to  the  said  Court  of 
Bankruptcy,  but  wholly  neglected  and  omitted  so  to  do,  and  altogether 
failed  to  surrender  himself  at  any  period  whatsoever  on  the  said  day, 
nor  hath  he  as  yet  surrendered  himself  to  the  said  court,  with  intent 
thereby  then  to  defraud  the  creditors  of  him  the  said  A.  B. ;'  against  the 
form  of  the  statute  in  such  case  made  and  provided. 


No.  3. 
Against  a  Bankrupt/or  not  submitting  to  he  examined,  (1 2  j^  13  Vict.  c.  106,  s,  251.) 
This  may  be  framed  from    the   last  precedent.     (See  R.  v.  HiUon^ 
2  Cox  C.  C.  318  ;  R.  v.  Kenrick,  1  Cox  C.  C.  146.) 


No.  4. 
Against  a  Bankrupt  for  not  discovering  his  Property.  (12^13  Vict.  r.  106, «.  25 1 .) 
(As  inform  1,  ante^  p.  cix.  to*.)  And  afterwards,  and  within  the  time 
limited  by  law  in  that  behalf,  to  wit  on  the  day  and  year  aforesaid,  the 
said  A.  B.  surrendered  himself  to  the  said  court  and  was  then  and  there 
duly  sworn,  and  then  submitted  himself  to  be  examined  before  the  said 
court,  and  was  then  and  there  examined  as  to  and  respecting  his  real  and 
personal  estate  :  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  B.,  before  the  time  of  his  said  examina- 
tion, to  wit,  on  the  day  of  in  the  year  aforesaid,  was  possessed 
of  certain  personal  estate,  to  wit  (state  property  concealed)^  and  that 
on  the  day  and  year  last  aforesaid,  and  before  his  said  examination,^  he 
disposed  of  the  same  to  a  certain  person,  to  wit,  E.  F.  (or  "  a  person  [or 

>  This  is  the  daj  of  the  first  sittioji:. 

'  This  is  the  day  of  the  second  sitting:,  being  the  one  limited  for  the  surrender. 

'  An  intent  to  defraad  creditors  most  be  alleged  :  {R.  y.  BiU^  6  Car.  &  Kir.  168  ; 
R.  ▼.  BilUm^  supra,') 

*  It  is  necessary  to  show  that  he  disposed  of  the  property:  (/2.  v.  Barrit,  3  Cox  C.  C.  565- 
19  L.  J.  11,  M.  C. ;  1  Den.  C.  C.  461.) 
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persons]  to  the  jurors  aforesaid  wiknoum  "),  and  that  the  said  pexaoml 
estate  was  not,  nor  was  any  part  thereof  reaUj  or  dona  fide  sold  v 
disposed  of  in  the  way  of  his  the  said  A.  B/s  trade,  or  laid  out  in  the 
ordinary  expenses  of  his  family.  And  the  jarors  aforesaid,  upon  tfaor 
oath  aforesaid,  do  further  present,  that  the  said  A.  B.  upon  and  at  the 
time  of  his  said  examination,  and  heing  so  sworn  as  aforesaid,  ft^moua^ 
did  not  discover  how  or  to  whom,  or  upon  what  consideration^  or  at  what 
time  or  times  he  disposed  of,  assigned,  or  transferred  the  said  personal 
estate  so  disposed  of  as  aforesaid,  with  intent  thereby  then  to  defrand 
the  creditors  of  him  the  said  A.  B. ;  against  the  form  of  the  statote  is 
such  case  made  and  provided. 


No.  5. 
Against  a  Bankrupt  for  obtaining  Qooda  on  credit  hf  false  pretences.  («.  2iSa.} 
{As  inform  1,  page  cix.,  to  *)— And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  A.  B.,  within  three 
months  next  preceding  the  filling  of  the  said  petition  for  adjudication  of 
bankruptcy,  and  whilst  he  was  such  trader  as  aforesaid,  to  wit,  on 
the  day  of  ,  in  the  year  of  our  Lord  1853,  wilfully,  wickedly, 

and  unlawfully,  under  the  false  colour  and  pretence  of  carrying  on  busi- 
ness, and  deiding  in  the  ordinary  course  of  trade,  did  obtain  on  credit 
from  E.  F.  and  G.  H.  divers  goods  and  chattels,  whereof  the  said  E.  F. 
and  G.  H.  then  were  the  owners,*  with  intent  then  and  thereby  to  defraud 
the  said  E.  F.  and  G.  H.  thereof,  to  the  damage  of  the  said  E.  F.  and  6.  H^ 
and  against  the  form  of  the  statute  in  such  case  made  and  provided. 

(  Second  count  upon  the  same  section^  for  removing  the  goods  so  obtained s 
proceed  as  in  preceding  count  to  the  asterisk,  omitting  that  the  goods 
were  obtained  within  three  months  from  filing  petitionj  and  omitting  also 
the  words,  "  wilfully^  wickedly  and  unlawfitUy  under  the  false  eohm- 
and  pretence  of  carrying  on  business^  and  dealing  in  the  ord&nary  course 
of  traded  and  say  instead  of  these  words,  '^  in  the  ordinary  course  of 
his  said  trcule")  ^ — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards  the  A.  B.,  said  within  three  months 
next  preceding  the  filing  of  the  said  petition  for  adjudication  of  bank- 
ruptcy, to  wit,  on  the  day  of  ,  in  the  year  aforesaid,  he  the 
said  A.  B.,  then  knowing  that  the  said  goods  and  chattels  had  been 
so  obtained  on  credit  as  foresaid,  did  wilfully,  wickedly,  and  unlawfully 
remove  ('^  remove^  conceal^  or  dispose  of")  the  said  gcxods  and  chattels, 
with  intent  then  and  thereby  to  defraud  the  said  E.  F.  and  G.  H.,  then 
being  the  owners  thereof,  to  the  damage  of  the  said  E.  F.  and  G.  H^ 
and  against  the  form  of  the  statute  in  such  case  made  and  provided. 

{See  " Pekjdrt "—;/(»•  Indictment  against  a  Bankrupt  for  com' 
mitting  Perjury  before  Commissioners  in  Bankruptcy;  see  also  ^Tn- 

SOLVENCr.**) 

>  It  IB  preramed  that  the  proper  oonstraction  of  the  section  in  question  is  that  if  the  goods 
were  obtained  on  credit  in  the  ordinary  way  of  trade  at  any  time,  and  then  within  three 
months  before  the  filing  of  the  petition  were  wilfnlly  remoTed  with  intent  to  defiraad  the 
vendors  of  the  goods,  the  offence  is  complete.  It  roust  howerer  bo  admitted  that  the  secdon 
is  so  badly  expressed  as  to  render  this  oonstraction  doubtful. 
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^'  Preenenti. 

^^  BIO  AMY. 


CI 
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i  XIV.— BANKS,  INDICTMENT  FOR  DESTROYING  RIVER 

5  OR  SEA. 

{See  "RivBK  Banks.") 


r.  XV.— BIGAMY,  INDICTMENT  FOR. 

I, 

(9  Oeo.  4,  c.  31,  *.  22.) 

(Venue,)     1  The    jurors    for   our   Lady  the    Queen     upon    their 
'  towit.^       J      oath  present,   that  A.    B.,    on    the  day 

of  ,  in  the  year  of  our  Lord  18$     ,  did  marry  and  take  to  wife 

'  one  C.  D.,  and  then  had  her  for  his  wife,  and  that  the  said  A.  B.  after- 

wards, and  while  he  was  so  married  to  the  said  C.  as  aforesaid,  to  wit, 
'  on  the  day  of  ,  in  the  year  of  our  Lord  185     ,  feloniously 

'  and  unlawfully  did  marry  and  take  to  wife  one  E.  F.,  the  said  C,  his 

former  wife,  being  then  alive  ;  against  the  form  of  the  statute  in  such 
'  case  made  and  provided. 

f 


XVL— BIRTH   OF    A   CHILD,   INDICTMENT   FOR   ENDEA- 
VOURING TO  CONCEAL. 

(9  Geo.  4,  c.  31,  «.  14.) 

( Venuey)     \  The   jurors    for    our    Lady   the    Queen    upon    their 
to  wit.       J      oath   present,   that  A.    B.,   on   the  day 

of  ,  in  ^e  year  of  our  Lord  185     ,  was  delivered  of  a  child  alive, 

which  said  child,  then,  to  wit,  on  the  day  and  year  aforesaid,  died,  and 
that  the  said  A.  B.  being  so  delivered  of  the  said  child  as  aforesaid,  did 
then  unlawfully  endeavour  to  conceal  the  birth  of  the  said  child,  by 

>  The  Tenne  luaj  be  laid  either  in  the  conntj  where  the  offender  waa  apprehended,  or  is  in 
cnatody,  or  in  the  ooantj  in  which  the  second  marriage  took  place.  The  indictment,  however, 
need  not  notice  the  fact  of  the  offender  having  been  apprehended,  or  being  in  custody  in  the 
county  wherein  the  venue  is  laid.  (/2.  v.  WhSey,  1  C.  &  Kir.  150,  wrongly  reported  in  2  Moo. 
0. 0.  186;  and  see  R,  y. Smithies,  1  Den.  C.  C.  498.) 
VOL    VJ.  p 
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secret  burying  (*^  secret  burying  or  otherwise  disposing  t^)  the  dead 
body  of  the  said  child  ;  against  the  form  of  the  statute  in  such  case  made 
and  provided. 

[^Add  a  second  county  stating  that  the  child  was  bom  dead,  and  state 
the  means  of  concealment^  when  it  is  otherwise  than  by  secret  bHrymp.j 


XVII.— BLASPHEMY. 
(See   <' Libel.*') 


XVm.— BRIBERY. 


Indictment  for  attempting  to  Bribe  a  Constable. 

( Venue,)     \  The    jurors    for    our    Lady    the    Queen    upon    their 
to  wit.        J       oath  present,  that  heretofore,  to  wit,  on  the  day 

of  ,  in  the  year  of  our  Lord   185     ,  one  A.  B.,  £squira 

then  being  one  of  the  justices  of  our  said  Lady  the  Queen,  a.ssigned 
to  keep  the  peace  for  our  said  Lady  the  Queen,  in  and  for  the 
county  of  ,  and    also  to    hear    and  determine  divers   felonies, 

trespasses,  and  other  misdeeds,  committed  in  the  said  county,  did 
then  make  a  certain  warrant  under  his  hand  and  seal,  in  due  form 
of  law,  bearing  date  the  day  and  year  aforesaid,  directed  to  all  con- 
stables and  other  peace  officers  of  the  said  county,  and  especially  to 
C.  D.,  thereby  commanding  them  upon  sight  thereof  to  take  and  bring 
before  him  the  said  A.  B.,  so  being  such  justice  as  aforesaid,  or  some 
other  of  Her  Majesty's  justices  of  the  peace  for  the  said  county,  the  body 
of  E.  F.,  to  answer,  &c.  [a*  in  the  warrant"],  and  which  said  warrant 
afterwards,'  to  wit,  on  the  day  and  year  aforesaid,  was  delivered  to  the 
said  C.  D.,  then  being  one  of  the  constables  of  the  parish  of  ,  in 

the  said  county,  to  be  executed  in  due  form  of  law  ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  G.  H.,  well 
knowing  the  premises,  but  unlawfully  intending  to  pervert  the  dae 
course  of  law  and  justice,  and  to  prevent  the  said  £.  F.  from  being 
arrested  by  virtue  of  the  said  warrant,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  unlawfully,  wickedly,  and  corruptly  did  offer  unto  the 
said  C.  D.,  so  being  constable  as  aforesaid,  and  having  in  his  custody  and 
possession  the  siiid  warrant  so  delivered  to  him  to  be  executed  as  afore- 
said, the  sum  of  ten  pounds,  if  he  the  said  C.  D.  would  refrain  from 
executing  the  said  warrant,  and  from  arresting  the  said  E.  F.  under  and 
by  virtue  of  the  same  for  and  during  fourteen  days  from  that  time,  that 


XIX.— BRIDGES,  PUBLIC. 
No.  1. 


For  PuUing  Down  a  PMic  Bridge,    (7^8  Geo.  4,  c.  30,  s,  13.) 
( Venue,)     \  The    jurors    for    our   Ladj    the    Qaeen    upon    their 
to  wit.       J      oath    present,   that   A.   B.,   on    the  daj 

of  in  the  year  of  our  Lord  185  ,  feloniously,  unlawfully,  and 

maliciously  did*^  pull  down  ("pull  dawn,  or  in  anywise  destroy^)  a 
certain  public  bridge  situate  in  the  parish  of        in  the  county  of  ; 

against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  2. 

For  Injuring  a  Public  Bridge.     (7^8  Geo.  4,  c.  30,  «.  13.) 
{Same  as  preceding  form  to  *)  remove  three  planks  from  (sUtte  the 
injury  according  to  the  facts)  a  certain  public  bridge  situate  in  the 
parish  of  in  the  county  of  with  intent  and  so  as  thereby 

then  and  there  to  render  the  said  bridge  ("such  bridge  or  any  part 
thereof^  dangerous  ("dangerous  or  impassable*^)  and  that  the  said 
A.  B..  did  thereby,  then  and  there,  render  the  said  bridge  dangerous  (or 
"  impassable ")  ;  against  the  form  of  the  statute  in  such  case  made  and 
proyided. 


XX.— BURGLARY. 
No.  1. 


For  Burglary  and  Larceny, 

( Venue,)     \  Thb    jurors    for    our    Lady  the    Queen    upon    their 

to  wit       j      oath   present,   that  A.  B.,   on    the  day 

of  in  the  year  of  our  Lord  185  ,  about  the  hour  of  eleven  of  the 

clock  in  the  night  of  the  same  day,  felon  iously  and  burglariously  did 
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is  to  say,  from  the  time  the  said  G.  H.  so  offered  the  said  sum  of  ten  Prto$detiu, 
pounds  to  the  said  C.  D.  as  aforesaid,  and  that  the  said  G.  H.  did  thereby 
then  in  manner  and  form  aforesaid,  attempt  and  endeavour  to  bribe  the 
said  C.  D.,  so  being  constable  as  aforesaid,  to  neglect  and  omit  to  do  his 
duty  as  such  constable,  and  to  refrain  from  arresting  the  said  £.  F.  by 
virtue  of  the  said  warrant  ;  in  contempt  of  our  Lady  the  Queen,  and  her 
laws,  and  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending. 


BUBOLABT. 
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break  and  enter  the  dweUing-hoase  of  one  C.  D.,  sitaate  in  the 
of  in  the  coanty  of  with  intent  then  and  there  felonioaalj 

and  burglarioufllj  to  steal,  take,  and  carry  away  the  goods  and  chattela* 
then  being  in  the  said  dwelling-honae,*  and  then  in  the  said  dweUing- 
house  feloniously  and  burglarioosly  did  steal,  take,  and  carry  away 
twenty  silver  spoons,  of  the  value  of  £6,*  of  the  goods  and  chattela  of 
the  said  C.  D.,  then  being  found  in  the  said  dwellLig-honse.' 


No.  2. 

Far  Burglary  by  Breaking  aui  of  a  Haun    (7^8  Geo.  4,  c.  39i «.  il-) 

(Venue,)  1  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit,       J      oath    present,    that    A.    B.,   on   the  day 

of  in  the  year  of  our  Lord  185  ,  being  in  the  dweUing-hooae  of 

C.  D.,  situate  in  the  parish  of  in  the  county  of  feloniously 

did  steal,  take,  and  carry  away  twenty  silver  ^kkhis,  of  the  value  of  £6, 
of  the  goods  and  chattds  of  one  E.  F.,  then  being  in  the  said  dwelling- 
house,  and  that  the  said  A.  B.,  so  being  as  aforesaid  in  the  said  dwelling- 
house,  and  having  committed  the  felony  aforesaid  in  manner  and  form 
aforesaid,  afterwtu^s,  to  wit,  on  the  day  and  year  afcM^esaid,  about  the 
hour  of  eleven  of  the  clock  in  the  night  of  the  same  day,  then  feloniously 
and  burglariously  did  break  out  of  the  said  dwelling-house  ;  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

[^A  second  count  upon  the  same  section  for  having  entered  the  dweUtng 
with  intent  to  commit  a  felony ,  and  then  having  broken  out  of  the  said 
dwelling-house  in  the  night-time,  may  be  easily  framed  from  the  above 
precedent,"] 


No.  8. 

For  Burglary  ta  the  Workkause  of  a  Poor-law  Umkm. 

Reg.  V.  Frowen  and  others,  4  Cox  C.  C.  266. 


*  The  owDenhip  of  the  goods  need  Dot  be  uttted  in  this  part  of  the  indictment,  hot  it  will 
be  sufficient  to  saj  ^  the  goods  and  chattels  then  being  in  the  said  dwelling-hoose:"  (Reg.  t. 
Cbtrbe,  1  C.  &  Kir.  421;  Bey.r,  Nicholas  ^  Page,  1  Cos  C.  C.  218.)  In  the  snJbseqiieiit 
part  of  the  indictment,  however,  which  charges  the  aotoal  larceny,  the  ownership  must  be  stated. 

*  It  is  not  necessary  to  state  the  yalue,  bnt  if  it  amounts  to  5L,  it  will  bo  better  to  state 
it,  because,  if  the  prisoner  shonld  be  aeqaitted  of  the  borghuy,  he  may  then  be  oonricted  cf 
larceny  in  the  dwe&ng-honse  to  the  valne  of  &L 

'  If  there  be  any  doubt  as  to  the  ownership  of  the  house  or  goods,  other  cotmts  may  be 
added,  but  a  variance  in  this  respect  may  be  amended  under  14  &  15  Vict.  c.  100,  s.  1.  If 
there  be  a  doubt  as  to  the  felony  which  the  offiwder  intended  to  commit,  the  statMnent  of  it 
may  be  varied  in  different  counts  accordingly.  If  bank-notes  or  other  valnable  securities  be 
stolen,  conclude  "  against  the  form  of  the  statute,''  &c. 
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No.  4. 


Jhnocdeittt, 


For  Burglary  and  Assaulting  ufUh  intent  to  Murder.     (7  WUl.  4^1  Vict.  bubolart. 

c.  86,  *.  2.) 

(Proceed  as  in  form  1,  ante^  p.  cxvi.,  to  *  stating  the  intent  according 
to  the  circumstances.)  And  that  the  said  A.  B.  then  in  the  said  dwelling- 
house  feloniously  made  an  assault  upon  one  G.  H.,  then  being  in  the 
said  dwelling-house,  with  intent  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought  to  kill  and  murder  him  the  said  G4  H.  ; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 


No.  5. 
For  Burglary  and  Stabbing,  ffc.  (7  Will  4^1  Vict.  c.  86,  s.  2.) 
(Proceed  as  in  form  1,  ante^  p.  cxvi.,  to  *,  stating  the  intent  according 
to  the  circumstances.)  And  that  the  said  A.  B.  then  in  the  said  dwelling- 
house  feloniously  made  an  assault  in  and  upon  one  G.  H.,  then  being  in 
the  said  dwelling-house,  and  then  and  there  feloniously,  unlawfully,  and 
maliciously  did  stab  {**stab,  cut^  wound^  beaty  or  strike'*)  him  the  said 
6.  H.;  against  the  form  of  the  statute  in  such  case  made  and  provided. 

(See  "Church.") 
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MISCELLANEOUS  PRECEDENTS. 


No.  ex. 


Indictment  for  perjury  committed  upon  the  trial  of  an  election  peiition  h^attt 
committee  of  the  House  of  Commons. 

CENTRAL  Criminal  Court, )  The  jurors   for  our  Lady  the    Qneea 
to  wit.  j    upon  their  oath  present,  that  the  ptat 

of  Rye^  during  all  the  times  hereinafter  mentioned,  was,  and  still  is  aa 
ancient  borough,  and  that  one  baron  of  the  same  borough  w^as  eleeted 
and  sent,  and  of  right  ought  to  be  elected  and  sent^  to  serve  as  a  member 
for  the  same  borough  in  the  Parliament  of  this  kingdom.     That  heretofitfc 
and  after  the  making,  passing,  and  coming  into  operation  of  a  certain  act 
of  Parliament  made  and  passed  in  a  certain  session  of  Parliament  holden  in 
the  second  year  of  the  reign  of  His  late  Majesty  King  William  the  FourtJ!, 
intituled  An  Act  to  amertd  the  RepresentcUion  of  the  People  of  JSnglaid 
and  Wales^  and  after  the  making,  passing,  and  coming  into  operatiaii 
of  a  certain  other  act  of  Parliament  made  and  passed  in  a  certain  sessioD 
of  Parliament  holden  in  the  11th  and  12th  years  of  the  reign  of  Her 
present  Majesty,  Queen  Victoria,  intituled,  An  Act  to  amend  the  Law/mr 
the  trial  of  Election  PetitionSyand  before  the  commissionofthe  offence  hertiM' 
after  mentioned,  to  wit,  on  the  1st  day  of  July  in  the  year  of  our  Lord  1852, 
our  said  Lady  the  Queen  sent  her  writ  of  election  to  Parliament  out  of  the 
High  Court  of  Chancery  to  the  proper  officer  to  whom  the  execatian  of 
writs  of  election  of  a  member  to  serve  in  Parliament  for  the  said  borough 
of  Rye  then  and  there  belonged  and  appertained,  and  still  doth  belong 
and  appertain,  to  wit,  the  constable  of  Her  said  Majesty's  castle  of  Dover, 
and  warden  of  Her  said  Majesty's  Cinque  Ports,  directed  to  the  said 
constable  and  warden,  or  his  lieutenant  or  deputy  ;  whereby,  after  setting 
forth  that  by  the  advice  of  the  council  of  our  said  Lady  the  Queen,  for 
certain  arduous  and  urgent  affairs  concerning  our  said  Lady  the  Queen, 
the  state  and  defence  of  Her  United  Kingdom  and  the  Church,  our  said 
Lady  the  Queen  had  ordered  a  certain  Parliament  to  be  holden  at  Her 
City  of  Westminster  on  the  20th  day  of  August  then  next  ensuing,  and 
there  to  treat  and  have  conference  with  the  prelates,  great  men,  and  peers 
of  Her  realm,  our  said  Lady  the  Queen  commanded  and  strictly  enjoined 
the  said  constable  and  warden,  his  lieutenant  or  deputy,  that  proclamation 
of  the  said  now  reciting  writ,  and  of  the  time  and  place  of  election  being 
first  duly  made  for  each  of  the  ports  of  Dover,  Hastings,  and  Sandwich, 
they  should  cause  to  be  elected  two  barons,  and  for  each  of  the  ports  of 
Hythe  and  Rye,  one  baron  of  the  better  and  more  discreet,  fairly  and 
indifferently,  by  those  wheat  the  said  election  should  be  present,  according 
to  the  form  of  the  statutes  in  that  case  made  and  provided  they  should 
cause  to  be  elected ;  and  the  names  of  such  barons  so  to  be  elected, 
whether  they  should  be  present  or  absent,  they  should  cause  to  be  inserted 
in  certain  indentures  thereupon  to  be  made  between  them  and  those  who 
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should  be  present  at  sncb  election,  and  there  at  the  day  and  place  afore-     Precedents, 

said  the  said  constable  and  warden,  his  lieutenant  or  deputy,  shoald  cause        

to  come  in  such  manner  that  the  said  barons  for  themselves  and  the  com-  .^^  ^?^" 
monalty  of  the  said  ports  respectively  might  have  from  them  full  and  penmr  corn- 
sufficient  power  to  do  and  consent  to  those  things  which  then  and  there  mitted  apon  tho 
by  the  common  council  of  the  said  United  Kingdom,  by  the  blessing  of  trial  of  an 
God  should  happen  to  be  ordained  upon  the  aforesaid  affairs,  so  that  for  fl^^*®"  Petition 
want  of  such  power,  or  through  an  improvident  election  of  the  said  committee  of 
barons,  the  aforesaid  affairs  might  in  no  wise  remain  unfinished  ;  and  the  the  House  of 
election  so  made  distinctly  and  openly  under  their  seal,  and  the  seals  of  Commons. 
those  who  should  be  present  at  the  said  election,  our  said  Lady  the 
Queen,  by  Her  said  writ,  commanded  the  said  constable  and  warden,  his 
lieutenant  or  deputy,  to  testify  to  our  said  Lady  the  Qiieen  in  Her 
Chancery  at  the  day  and  place  aforesaid,  without  delay,  remitting  to  our 
said  Lady  the  Queen  one  part  of  the  aforesaid  indentures  annexed  to 
the  now  reciting  presents,  together  with  the  said  writ ;  whereupon  and 
upon  receipt  of  the  said  writ,  and  within  six  days  afterwards,  to  wit, 
on  the  said  first  day  of  July,  a.d.  1862,  the  said  constable  and  warden, 
in  execution  of  the  said  writ,  did  make  out,  and  cause  to  be  delivered  to 
E.  S.  B.,  then  and  there  being  the  mayor  and  proper  officer  of  and  in  the 
said  borough  of  Bye  in  that  behalf,  a  certain  precept  reciting  the  said 
writ,  and  commanding  the  said  mayor  by  the  burgesses  of  the  said 
borough  to  choose  one  baron  to  serve  as  a  member  in  the  said  next  Par- 
liament for  the  said  bo]*ough  of  Bye,  according  to  and  in  pursuance  of  the 
exigency  of  the  said  writ,  the  said  mayor  then  and  there  being  the  proper 
officer  to  whom  the  execution  of  the  said  precept  then  and  there  belonged 
and  appertained.  Whereupon  the  said  mayor,  in  pursuance  of  the  said 
writ,  and  the  form  of  the  statute  in  that  behalf,  did  forthwith,  to  wit,  on 
the  day  last  aforesaid,  cause  public  notice  to  be  given  of  the  day,  time,  and 
place  of  the  said  election  to  be  holden  in  pursuance  of  the  said  writ,  that 
is  to  say  at  Bye  aforesaid,  on  the  8th  day  of  July  then  instant,  and 
within  eight  days  of  the  receipt  of  the  said  precept.  That  on  the  day  and 
year  last  aforesaid,  at  Bye  aforesaid,  B.  C.  P.  Esq.,  and  W.  A.  M.  Esq.  did 
severally  appear  and  offer  themselves  as  candidates  from  whom  one  mi^ht 
be  chosen  to  serve  as  a  member  of  Parliament  in  the  said  next  Parlia- 
ment for  the  said  borough  of  Bye  pursuant  to  the  said  writ.  That  there- 
upon on  the  said  day,  and  at  the  said  place,  of  which  notice  had  been 
^iven  as  aforesaid,  to  wit,  on  the  said  8th  day  of  July,  a.d.  1852,  at  Bye 
aforesaid,  the  said  mayor  did  duly  proceed  to  the  taking  of  the  said 
election,  and  did  take  the  same  according  to  law  ;  at  which  said  election 
the  said  W.  A,  M.  was  by  those  who  were  present  at  the  said  election 
chosen  as  a  member  to  serve  in  the  said  next  Parliament  for  the  said 
borough  of  Bye,  as  in  and  by  the  return  to  the  said  precept,  and  in  and 
by  the  return  to  the  said  writ,  filed  in  the  said  High  Court  of  Chancery, 
reference  being  thereunto  had,  will  fully  and  at  large  appear.  That 
afterwards,  to  wit,  on  the  said  20th  day  of  August,  a.d.  1852,  the  said 
Parliament  was  duly  holden,  and  did  hold  and  continue  its  fii*st  session, 
to  wit,  at  Westminster,  firom  the  day  last  aforesaid,  for  a  long  space  of  time, 
to  wit,  until  long  after  the  commission  of  the  offence  hereinafter  mentioned. 
That  after  the  said  election  of  the  said  W.  A.  M.  as  aforesaid,  and 
after  the  proper  recognizance  had  been  entered  into  for  the  persons  sub- 
scribing the  petition  hereinafter  mentioned,  and  after  th&  proper  oath 
had  been  £aken  in  that  behalf  and  within  the  time  then  limited  by  the 
said  House  of  Commons  for  receiving  election  petitions,  to  wit,  in  the  said 
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Precedents,  sessicm  of  Parliament,  on  the  24th  day  of  Noyember,  a.i>.  1SS2,  then 
"~_  was  duly  presented  to  the  House  of  Commons  a  certain  election  pedtics 
Indictaicnt  for  ^"^S  reference  to  the  said  election,  and  then  and  there  bein^  sabacribd 
peijni^  com-  ^J  one  T.  S.  P.,  and  divers  other  persons  who  had  voted  at,  and  bad  a 
mitted  upon  the  right  to  vote  at  the  said  election,  by  which  said  petition  the  said  aevenl 
trial  of  sn  last-mentioned  persons  then  and  there  showed  to  the  said  Maam  ct 
^uon  petifcion  Commons  ia  substance  and  to  the  effect  following,  that  is  to  BSLy, 
oommittee  of  '*  That  the  said  petitioners  were,  at  and  during  the  said   electioa 

the  House  of     registered  electors  of  the  said  borough  of  Rye,  and  claimed  to  hswe  ha^ 
Commona.         jm^  had  a  right  to  vote,  and  did  vote  at  the  said  election  :  that  at  the 
said  election  the  said  W.  A.  M.  and  R.  C.  P.  were  candidates  to  icprawat 
the  said  borough  in  Parliament :  that  a  poll  having  been  demanded,  the 
same  was  taken  by  the  returning  officer  for  the  said  borough  on  the  M 
day  of  July,  ▲.  d.   1852 :   that  the  said  W.  A.  M.  was,   by   the  said 
returning  officer,  declared  to  have  a  majority  of  legal  votes  at  the  and 
election,  and  to  have  been  duly  elected,  and  was  returned  as  the  memhw 
duly  elected  to  serve  in  the  said  Parliament  for  the  borough  of  Rye  :  ihai 
before  and  during  the  said  election,  the  said  W.  A.  M.  was,  by  himself 
and  his  agents,  friends,  managers,  and  partisans,  guilty  of  divers  acts  of 
bribery  and  treating,  and  other  corrupt  practices,  in  order  to  eorrapt  and 
procure,  and  did  by  his  agents,  friends,  managers  and  partisans,  and  by 
many  other  persons  employed  in  his  behalf,  by  gifb,  presents,  monej 
and  rewards,  and  by  offers  of  gif^s,  presents,  money  and  rewards,  and  ly 
promises,  agreements  and  securities  for  money,  gifts,  employments  sod 
rewards,  and  by  threats,  intimidation,  promises,  undue  influence,  and 
other  corrupt  and  illegal  practices,  acts  and  means,  corrupt  and  procure 
divers  persons  having,  or  claiming  to  have  votes  at  the  said  election,  to 
give  their  votes  in  favour  of  or  for  him  the  said  W.  A.  M.,  or  to  forbear 
to  give  their  votes  in  favour  of  the  said  R.  C.  P.  :  that  the  said  W.  A.  iL, 
by  the  said  corrupt  and  illegal  practices,  was  and  is  wholly  disabled  and 
incapacitated  to  serve  in  the  said  Parliament  for  the  said  borough,  aad 
that  the  said  election  and  return  of  the  said  W.  A.  M.  were  wholly  nidi 
and  void  :  that  the  said  W.  A.  M.  did,  by  himself,  his  Mends,  agents  and 
others  acting  for  and  sanctioned  by  him,  give  or  cause  and  procure  to  be 
given,  and  did  promise  and  agree  to  give,  and  did  know  of  and  consent 
to  the  giving  and  procuring  to  be  given,  money,  gifts  and  rewards,  offices 
and  places  to  divers  persons  upon  certain  engagements,  contracts  and 
agreements,  that  such  persons  to  whom  and  to  whose  use,  and  in  wfaoee 
behalf  such  gifts  and  promises  were  made,  should  by  themselves  and 
others,  at  their  solicitations  respectively,  request  and  command,  procare 
and  endeavour  to  procure  the  return  of  him  the  said  W.  A.  M.  at  the 
said  election  :  that  after  the  issuing  of  the  said  writ  for  holding  the  said 
election,  and  before  and  during  and  after  the  said  election,  the  said 
W.  A.  M.  did,  by  himself  and  his  agents,  friends  and  partisans,  or  bj 
divers  ways  and  means  in  his  behalf,  or  at  his  charge,  directly  or  indi- 
rectly give,  present  and  allow  to  persons  having  votes  in  and  at  the  said 
election,  money,  meat,  drink,  entertainments  and  rewards,  and  did  make 
promises,  agreements,  obligations  and  engagements  to  give  and  alloir 
money,  meat,  drink,  provisions,  presents,  rewards  and  entertaimneots,  to 
and  for  persons  having  votes  in  and  at  the  said  election,  and  to  and  for 
the  use,  benefit  and  advantage,  employment,  profit  and  preferment  of  sucfa 
persons,  to  induce  such  persons  to  vote  at  the  said  election  for  the  said 
W.  A.  M.,  or  to  forbear  to  vote  at  the  said  election  for  the  saiH  R.  C.  P^ 
or  in  order  that  he  the  said  W.  A.  M.  should  and  might  be  elected,  or  for 
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1 1^        being  elected  to  serve  in  the  said  then  Parliament  for  the  said  borough    Precedenu, 
J  sc        of  Rye :  that  by  reason  of  the  said  last-mentioned  corrupt  and  illegal         — 
?  It:        practices  the  said  W.  A.  M.  then  was  wholly  disabled,  incapacitated  and    ^^'  ^^* 
^i         ineligible  to  serve  in  the  said  then  present  Parliament,  for  the  said  MriurY  com-** 
B  Zf         borough,  and  that  the  said  election  and  return  were  wholly  null  and  void :  mitted  apoo  the 
*  s         that  before,  during,  and  after  the  said  election,  the  said  W.  A.  M.  did,  by  trial  of  an 
E2«         himself  and  his  agents,  friends  and  partisans,  or  by  or  with  divers  per-  ^^^^  petition 
K  i         Bons,  or  in  divers  ways  and  manners,  directly  or  indirectly  give  a  pro-  eo,^JJi*tee  of 
Btc:         mise,  or  did  cause,  or  did  know  or  allow  to  be  given  or  provided,  wholly  the  Hoiue  of 
2.:         or  partly  at  his  expense,  or  did  pay,  wholly  or  in  part,  divers  expenses  Commons. 
2s:         incurred  for  meat,  drink,  entertainment  and  provision  to  and  for  divers 
I  ^  persons,  for  the  purpose  of  corruptly  influencing  divers  of  such  persons, 

^  or  divers  other  persons,  to  give  their  votes  in  the  said  election  for  the 

^  ^  said  W.  A.  M.,  or  to  refrain  from  giving  their  votes  in  the  said  election 

5  J  for  the  said  R.  C.  P.,  or  for  the  purpose  of  corruptly  rewarding  divers  of 

j^2  snch  persons,  or  divers  other  persons,  for  having  given  their  votes  in  the 

,  -;  said  dection  for  the  said  W.  A.  M.,  or  for  having  refrained  from  giving  their 

^ .  votes  at  the  said  election  for  the  said  R.  C.  P. :  that  by  reason  of  the  last- 

mentioned  and  illegal  practices,  the  said  W.  A.  M.  was  incapable  of  being 
elected,  and  then  was  wholly  disabled,  incapacitated  and  ineligible  to  serve 
in  the  said  then  present  Parliament  for  the  said  borough,  and  that  the 
said  election  and  return  of  the  said  W.  A.  M.  then  was  wholly  null  and 
void:  that  gross,  extensive,  and  systematic,  and  open  and  notorious 
bribery,  treating  and  corruption  was  practised  and  carried  on  at  the  said 
election  by  divers  persons,  being  agents,  friends,  supporters  and  parti- 
sans of  the  said  W.  A.  M.,  with  a  view  to  the  election  of  the  said  W.  A.  M., 
and  that  the  said  election  and  return  of  the  said  W.  A.  M.  were  procured 
by  means  of  such  bribery,  treating  and  corruption  :  that  by  reason  of  the 
premises,  and  of  the  last-mentioned  corrupt  and  illegal  practices,  the  said 
W.  A.  M.  was  incapable  of  being  elected,  and  the  said  election  and 
return  of  the  said  W.  A.  M,  were  wholly  null  and  void.  Wherefore  the 
said  petitioners  did  pray  that  the  House  of  Commons  would  take  the 
premises  into  their  consideration,  and  would  declare  that  the  said 
W.  A.  M.  was  not  duly  elected  at  the  said  election  as  member  to  serve 
in  Parliament  for  the  said  borough  of  Rye,  and  ought  not  to  have  been 
''  returned  thereat,  but  that  the  said  R.  C.  P.  was  duly  elected,  and  ought 

^  to  have  been  returned,  and  that  the  said  House  of  Commons  would  direct 

'  the  said  return  to  be  amended  accordingly,  by  the  substitution  therein  of 

^  the  name  of  R.  C.  P.  for  that  of  the  said  W.  A.  M.,  or  that  the  said 

^  House  would  declare  the  said  last  election  of  the  said  W.  A.  M.,  as  a 

'  member  to  serve  in  Parliament  for  the  said  borough,  to  have  been 

^  wholly  null  and  void,  and  for  such  further  or  other  relief  in  the  premises 

'  as  to  the  said  House  should  «eem  meet." 

'  which  said  petition  being  then  and  there  duly  endorsed  by  a  certificate 

under  the  hands  of  the  Examiner  of  Recognizances  of  the  said  House  of 
'  Commons  that  the  proper  recognizance  in  that  behalf  had  been  entered 

into  and  received  by  him,  with  the  affidavit  in  that  behalf  required  there- 
unto annexed,  the  said  House  of  Commons,  on  the  7th  day  of  December, 
'  A.  D.,  1852,  did  duly  receive. 

That  in  the  said  first  session  of  Parliament,  and  on  the  day  after  the 
last  day  allowed  by  the  said  House  for  receiving  election  petitions,  to 
wit,  on  the  26th  day  of  November,  a.  d.,  1852,  the  Right  Honourable 
Charles  Shaw  Lefevre,  then  and  there  and  still  being  the  Speaker  of 
the  said  House  of  Commons,  by  warrant  under  his  hand  according  to  the 
VOL.  VI.  q 
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Precedents,    form  of  the  statute  in  such  case  made  and  provided,  did  appoint  six 

members  of  the  said  House  of  Commons,  against  whose  return  no  peti- 

No  ex.  ^Jqq  ^ag  tjjgjj  depending,  and  none  of  whom  was  then  a  petitioner  oom- 
perjury^com-^'^  plaining  of  any  election  or  return,  to  be  members  of  the  General 
mitted  upon  the  Committee  of  Elections  under  the  said  secondly  recited  act»  that  is  to 
trial  of  an  say  :   the  Right  Honourable  M.  T.  B. ;  the  Right  Honourable  Sir  J.  T, 

ekction  petition  Bart.  ;  J.  E.  D.,  Esq.  ;  R.  P.,  Esq.  ;  T.  H.  H.  S.,  Esq.  ;  and  W.  K, 
coramittee  of  ^^^* '  which  said  warrant  was  on  the  day  last  aforesaid,  duly  laid  smi 
the  House  of  continued  upon  the  table  of  the  said  house,  during  the  three  next  days 
Commons.  on  which  the  said  House  of  Commons  met  for  the  despatch  of  bosineas, 

pursuant  to  the  statute  in  that  behalf ;  and  the  same  warrant  faaTing 
never  been  disapproved  of  by  the  said  house,  or  annulled  in  any  manner 
whatsoever,  and  the  said  several  persons  lastly  above  mentions!  havin* 
been  all  willing  to  serve  upon  the  said  committee  under  the  said  last- 
mentioned  warrant,  the  same  warrant  thereupon  took  effect  as  an  ap- 
pointment of  the  said  general  committee  ;  and  the  said  several  persons  80 
appointed  as  aforesaid,  having  respectively  duly  taken  the  oaths  required 
by  the  said  secondly  recited  act,  truly  and  faithfully  to  perform  the  duties 
belonging  to  a  member  of  the  said  committee  to  the  best  of  their  judg- 
ment and  ability  without  fear  or  favour,  became  and  were  the  General 
Committee  oF  Elections  during  the  said  first  session  of  Parliament  within 
the  true  intent  and  meaning  of  the  last-mentioned  statute. 

That  afterwards  and  during  the  said  first  session  of  Parliament,  and 
before  the  reference  hereinafter  next  mentioned,  divers  vacancies  occuired 
in  the  said  committee,  which  said  vacancies  from  time  to  time  ^vere  duly 
notified  to  the  said  House  of  Commons,  and  were  duly  filled  up  by  the 
Speaker  of  the  said  House  of  Commons,  according  to  law,  who  from  time 
to  time,  by  warrant  under  his  hand,  appointed  a  member  or  members  to 
supply  the  said  vacancies,  until  at  length,  at  the  time  of  the  reference  of 
the  petition  hereinafter  next  mentioned,   to  wit,  on  the   17th   day  of 
February,  a,  d.,  1853,  R,  J.,  Esq;  the  Right  Honourable  H.  L.  ;  W.M, 
Esq. ;  the  Right  Honourable  Sir  J.  S.  P.,  Bart. ;  Lord  S. ;  and  the  Right 
Honourable  S.  H.  W.,  became  and  were  the  General  Committee  of  Elec- 
tions of  the  said  House  of  Commons  in  the  said  Parliament  within  the  trae 
intent  and  meaning  of  the  said  act  of  Parliament  secondly  recited,  all  of 
which  said  appointments  to  supply  the  said  vacancies  were  respectively 
from  time  to  time  duly  laid  upon  the  table  of  the  said  House  of  Commons, 
on  and  before  the  third  day  on  which  the  said  House  met  after  the  said 
notification  of  the  said  vacancies  respectively  ;  and  the  said  warrants 
appointing  others  of  the  members  of  the  said  House  of  Commons  to  fill 
the  said  vacancies,  were  never  disapproved  of  by  the  said  House  of 
Commons. 

That  before  the  reference  of  the  petition  hereinafter  next  mentioned, 
all  and  every  the  members  of  the  said  general  committee  lastly  abo?e 
mentioned,  had  been  duly  sworn  at  the  table  of  the  said  House  of 
Commons,  truly  and  faithfully  to  perform  the  duties  belonging  to  the 
members  of  the  said  committee,  to  the  best  of  his  and  their  judgment 
without  fear  and  favour. 

That  the  said  House  of  Commons  afterwards,  and  after  the  said  peti- 
tion had  been  so  presented  and  received  as  dbresaid,  and  whilst  the 
said  last-mentioned  persons  so  constituted  the  said  General  Committee  as 
aforesaid,  did  refer  the  said  petition  so  presented  as  aforesaid  to  the 
General  Committee  of  Elections  last  above  mentioned  for  the  purpose  of 
choosing  a  select  committee  to  try  the  said  petition  in  manner  directed 
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bj  the  said  lastly-mentioned  act,  whei*eby  tbe  said  General  Committee     Precedenit, 
lastly  above  mentioned,  then  and  there  became  and  were  the  proper         — ' 
General  Committee  of  Elections  to  choose  the.  said  select  committee  in  indictment  for 
that  behalf,  and  then  and  there  had  lawful  power  so  to  do ;  wherefore  perjarj  com- 
tbe  said  General  Committee,  to  wit,  on  the  13th  day  of  February,  in  the  mitted  upon  tlie 
year  of  our  Lord,  1853,  did  appoint  the  2nd  day  uf  March,  in  the  year  trial  of  an 
aforesaid,  at  Westminster  aforesaid,  for  meeting  to  choose  and  elect  a  ^^l^\  petmon 
Committee  to  try  the  said  petition,  and  did  report  the  said  last  mentioned  committee  of 
day  to  the  said  House  of  Commons  as  the  day  appointed  by  them  for  that  the  House  of 
purpose  accordingly,  on  which  day  and  place  last  above  mentioned,  the  Commomi. 
«aid  General  Committee  of  Elections  did  meet  for  choosing  a  committee 
to  try  the  said  petition,  and  from  the  panel  then  in  service,  prepared 
accordingly  to  the  said  act  for  the  purpose  of  supplying  members  of  the 
said  house  for  serving  on  election  petitions  in  the  said  session  of  Parlia- 
ment, did  select  four  members  of  the  said  House,  to  wit,  the  Right 
Honourable  J.  M. ;  R.  C.  T.,  Esq.  ;  M.  E.  E.,  Esq.  ;  and  B,  K,  Esq., 
neither  of  whom  was  then  excused  or  disqualified  for  any  lawful  cause 
whatever  from  trying  or  concurring  in  the  trying  of  the  said  petition  as 
the  committee  for  trying  the  same,  and  did  select  from  the  chairman's 
panel  then  and  there  prepared  in  conformity  with  the  said  act,  one  of  the 
members  of  the  said  General  Committee,  to  wit,  the  said  Sir  J.  S.  P., 
Baronet,  to  act  as  chairman  on  the  said  committee,  he,  the  said  Sir 
J.  S.  P.,  being  then  and  there  in  no  way  disqualified  from  acting  as 
such  chairman,  and  the  said  General  Committee  did  thereupon,  to  wit, 
on  the  day  and  year  last  aforesaid,  communicate  to  the  said  election  com- 
mittee so  appointed  as  aforesaid,  the  name  of  the  said  member  of  the 
said  General  Committee  so  elected  as  aforesaid. 

That  at  the  meeting  of  the  said  House  of  Commons  for  the  despatch  of 
business  next  after  the  said  select  committee  had  been  so  appointed  as  afore- 
said, to  wit,  on  the  1 4th  day  of  February,  A.  d.  1853,  the  said  General  Com- 
mittee did  report  to  the  said  House  of  Commons  the  names  of  the  said 
members  of  the  said  select  com  mitt ee^  and  did  annex  to  the  said  report  the 
said  petition,  and  thereupon  and  afterwards,  and  on  the  next  day  on  which 
the  said  House  met  for  the  despatch  of  business  after  the  said  report,  to 
wit,  on  the  4tli  day  of  March,  a.  d.  1853,  and  before  four  of  the  clock  of 
the  said  day,  the  said  Sir  J.  S.  P.,  J.  M.,  R.  C.  T.,  M.  E.  C,  and  B.  K. 
then  and  there  being  the  said  select  committee,  did  attend  in  their  places 
in  the  said  House  of  Commons,  and  then  and  there  before  departing  the 
said  House,  were  sworn  at  the  table  thereof,  by  the  Clerk  of  the  same 
House,  well  and  truly  to  try  the  matter  of  the  petition  to  be  referred  to 
them,  and  a  true  judgment  to  give  according  to  the  evidence  to  be  given 
thereupon  ;  whereupon  the  said  House  of  Commons,  to  wit,  on  the  day 
and  year  last  aforesaid  did  refer  tlie  said  petition  so  annexed  to  the  said 
report  to  the  said  Sir  J.  S.  P.,  J.  J^L,  R.  C.  T.,  M.  E.  E.,  and  B.  K.,  to  be  . 
by  them  tried  and  determined  according  to  law,  and  to  try  and  determine 
the  merits  of  the  said  petition,  and  of  the  said  election,  and  of  the  return 
thereof,  and  did  order  them  to  meet  within  twenty-four  hours  after  they 
were  so  sworn  as  aforesaid,  to  wit,  on  the  5th  day  of  March,  in  the  year 
kist  aforesaid,  in  some  convenient  and  adjacent  place,  to  try  and  deter- 
mine the  said  petition,  and  the  merits  thereof,  and  of  the  said  election 
and  return :  by  virtue  of  which  said  several  premises,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  they  the  said  Sir  J.  S.  P., 
J.  M.,  R.  C.  T.,  M.  E.  C,  and  B.  K.,  became  and  were  the  select  com- 
mittee for  trying  and  determining  the  said  petition,  and   the  merits 
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Preeet/entt,    thereof,  and  of  the  said  election  and  return  so  referred  to  them  as  afore- 

said.     That  afterwards,  to  wit,  on  the  day  and  year  last  above  mea- 

I  A^t   ^'t'r      ^^^^^^  the  said  select  committee  in  pursuance  of  and  acccording  to  the 


perjury  com-      appointment  last  above  mentioned  did  meet  in  a  convenient  room  adja 
mitted  upon  the  to  the  said  House  of  Commons,  properly  prepared  for  the   purpose  of 
trial  of  an         proceeding  with  the  matters  so  referred  to  them  as  aforesaid,  to  wit,  at 
elMtion  petition  Westminster,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of 
committee  of      *^®  ®*^^  Central  Criminal  Court,  and  there  did  try  the  merits  of  the  said 
the  Hooee  of      petition,  and  the  said  several  matters  so  referred  to  them  as  aforeeaid. 
Commona.         That  after  the  issuing  of  the  said  writ,  and  before  the  holding  of  the  said 
election  for  the  said  borough  of  Bye,  to  wit,  on  the  2nd  day  of  July,  a-i>, 
1852,  a  certain  dinner  had,  by  the  orders  of  one  J.  S.,  hereinafter  utea- 
tioned,  been  provided  at  a  certain  place  in  the  said  borough  of  Rye,  that 
is  to  say,  in  a  place  called  **The  Marsh,"  of  which  said  dinner  the  said 
W.  A.  M.,  and  divers  persons  who  had  subsequently  voted  at  the  said 
election  had  partaken ;  which  said  dinner,  at  the  time  of  the  committing 
of  the  offence  hereinafter  mentioned  had  been  paid  for  bj  the  said  J.  Su, 
and  that  at  and  upon  the  said  trial,  before  the  said  committee,  and  ia 
relation  to  the  several  matters  so  referred  to  the  said  committee  as 
aforesaid,  it  became  and  was  a  material  question  and  subject  of  inquiry, 
and  it  became  and  was  material  and  necessary  that  the  said   committee 
should  enquire  and  be  informed  on  whose  behalf  and  by  whose  authority 
the  said  dinner  had  been  so  provided  as  aforesaid,  and  who  had  ultimately 
borne  the  expenses  thereof,  and  whether  or  not  the  said  W.  A  M.,  and 
whether  or  not  the  said  J.  S.  had  had  anything  to  do  with  the  payment 
of  any  bill  or  bills  of  the  said  W.  A-  M.,  and  whether  or  not  he  the 
said  J.  S.  had  paid  any  bills  relating  to  the  said  dinner  for  the  said 
W.  A.  M.,  and  whether  or  not  the  said  J.  S.  had  been  repaid  for  the 
said  dinner,  and  by  whom,  and  whether  or  not  the  said  J.  SL  had  been 
repaid  any  and  what  part  of  the  expenses  of  the  said  dinner,  or  received 
any  and  what  money  on  account   thereof,  and  whether  the  said  J.  S. 
then  looked  to  any  person  and  to  whom,  to  be  remunerated  for  that 
dinner,  and  whether  or  not  it  was  the  fact  that  the  said  J.  S.  then  looked 
to  one  H.  M.  C.  to  be  remunerated  for  that  dinner,  and  whether  or  not 
the  said  J.  S.  expected  to  receive  payment  for  the  said  dinner,  and  from 
whom,  and  whether  from  the  said  H.  M.  C.     That  at  and  upon  the  said 
trial  the  said  J.  S.  did  appear  before  the  said  committee  to  be  examined 
as  a  witness  upon  the  said  trial,  and  touching  and  concerning  the  matters 
last  aforesaid,  and  the  several  matters  and  things  alleged  in  the  said 
petition ;  and  the  said  J.  S.  was  then  and  there,  by  and  before  the  said  com- 
mittee, duly  sworn  as  such  witness,  and  did*  duly  take  his  corporal  oath 
upon  the  Holy  Gospel  of  God  to  speak  the  truth  and  give  the  evidence 
at  and  upon  such  his  examination  ;  the  said  committee  then  and  there 
having  sufficient  and  competent  lawful  power  and  authority  to  administer 
the  said  oath  to  the  said  J.  S.  in  that  behalf.     That  the  said  J.  S.  being 
so  sworn  as  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  afore- 
said, at  Westminster  aforesaid,  on  the  trial  aforesaid,  as  such  witness  as 
aforesaid,  before  the  said  committee,  was  examined  upon  his  said  oath, 
and  that  the  said  J.  S.  not  having  the  fear  of  Grod  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  and  devising 
and  wickedly  intending  by  the  false  swearing  hereinafter  mentioned  to 
deceive  the  said  committee  in  the  premises,  then  and  there,  to  wit,  on 
the  said  5th.  day  of  March,  a.d.,  1853,  at  Westminster  aforesaid,  in  the 
county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  said 
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'  ^'     Central  Criminal  Court,  as  such  witness  as  aforesaid,  upon  the  trial     Prtoedena, 

^      aforesaid,   upon  the  examination   aforesaid,  upon   his  oath  aforesaid,         

^"     unlawfully,    falsely,    wickedly,     knowingly,    wilfully,    corruptly,    and ,  ..^    7V 
^^     maliciously  did  say,  depose,  swear,  and  give  evidence,   amongst  other  perjury  com- 
r  :i      things,  in  substance,  and  to  the  effect  following,  that  is  to  say,  that  he  mitied  upon  the 
?^      the  said  J.  S.  had  nothing  to  do  with  the  payment  of  any  bill  of  the  trial  of  an 
• :      said  W.  A.  M.  ;  that  he  the  said  J.  S.  had  never  been  repaid  any  part  ^^^  V^^^ 
r?      of  the  expenses  of  the  said  dinner ;  that  he  the  said  J.  S.  had  never  eommittee  of 
3.'      received  a  shilling  on  account  of  the  said  dinner  ;   that  he  the  said  J.  S.  the  Hooae  of 
cr       then  looked  to  the  said  H.  M.  C.  to  be  remunerated  for  the  said  dinner  ;  Comnuni. 
-.      *  and  that  he  the  said  J.  S.  then  expected  to  receive  payment  for  the  said 
p^       dinner  whenever  it  might  be  convenient  to  the  said  H.  M.  C.     Whereas, 
in  truth  and  in  fact,  at  the  time  when  the  said  J.  S.  so  said,  deposed, 
7       swore,  and  gave  evidence  as  aforesaid,  the  said  J.  S.  had  had  to  do  with 
i         the  payment  of  a  bill  of  the  said  W.  A.  M.;  and  whereas  in  truth  and  in 
fact,  the  said  J.  S.  had  then  had  to  do  with  the  payment  of  and  had  paid 
'^,        a  certain  bill  of  the  said  W.  A.  M.,  to  wit,  for  the  amount  of  226/.,  for 
£        the  said  dinner  ;  and  whereas  in  truth  and  in  fact,  the  said  J.  S.,  at 
J,        the  time  he  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid, 
,         had  been  repaid  for  the  said  dinner ;  and  whereas  in  truth  and  in  fact, 
the  said  J.  S.  had  been  then  repaid  for  the  said  dinner  by  the  said 
^,         W.  A.  M. :  and  whereas  in  truth  and  in  fact,  the  said  J.  S.  had  then 
been  repaid  a  large  sum  of  money,  to  wit,  the  said  sum  of  226/.,  on 
[         account  of  the  said  dinner ;  and  whereas  in  truth  and  in  fact,  the  said 
J.  S.  did  not,  at  the  time  he  so  said,  deposed,  swore,  and  gave  evidence 
as  aforesaid,  look  to  the  said  H.  M.  C,  or  any  person  or  persons  what- 
ever, to  be  remunerated  for  the  said  dinner,  or  expect  to  receive  pay- 
ment for  the  same  when  it  might  be  convenient  to  the  said  H.  M.  C,  as 
^  the  said  J.  S.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid. 

And  so  the  jurors,  upon  their  oath  aforesaid,  do  say  that  the  said  J.  S., 
on  the  said  5th  day  of  March  aforesaid,  at  Westminster  aforesaid,  in 
the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  as  such  witness  as  aforesaid,  upon  the 
examination  aforesaid,  upon  his  oath  aforesaid,  before  the  committee 
aforesaid  so  appointed  as  aforesaid,  uYider  the  provisions  of  the  said 
act  hereinbefore  secondly  recited,  and  then  and  there  having  competent 
power  and  authority  to  administer  the  said  oath  as  aforesaid,  of  his  own 
act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind,  unlaw- 
fully, wisely,  wickedly,  wilfully,  knowingly,  maliciously,  and  corruptly 
did  give  false  evid»*nce  and  commit  wilful  and  corrupt  |)erjury  in  manner 
aforesaid,  and  against  the  form  of  the  statute  in  such  case  made  and 
provided,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  and 
against  the  peace  of  cur  said  Lady  the  Queen,  her  Crown  and  dignity. 

2nd  Couht, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  Second  count, 
further  present,  that  heretofore  and  after  the  making,  passing,  and  coming 
into  operation  of  the  Acts  of  Parliament  in  the  first  count  of  this  indict- 
ment mentioned,  and  during  the  session  of  Parliament  holden  in  the  15th 
and  1 6th  years  of  the  reign  of  Her  present  Majesty,  to  wit,  at  Westminster, 
T.  S.  P.,  and  divers  other  persons  who  had  voted  at  and  had  a  right  to 
vote  for  the  election  of  a  Member  of  Parliament,  in  the  said  Parliament, 
at  a  certain  Parliamentary  election  theretofore  holden  for  the  borough  of 
Rye,  in  the  county  of  Sussex,  did  subscribe  and  present  their  petition  to 
the  Honourable  the  Commons  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  then  in  Parliament  assembled,  complaining  of  the  undue 
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Precedents,    election  and  return  of  W.  A.  M.,  as  a  member  to  serve  in   the  aM 

Parliament  as  representative  of  the  said  borough  of  Rye,  and  that  there- 

I  d*  t  ^^f  "Pon  such  proceedings  were  had  and  taken  according  to  the  form  of  the 
perjary  com-  ^^^^  Statute  secondly  recited,  and  the  usages  and  customs  of  Parliament : 
mitted  upon  the  that  afterwards,  to  wit,  on  the  4th  day  of  March  in  the  year  last  aforesai-i 
trial  of  an  at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid,  and  within 

blforea^'**^^"  the  jurisdiction  of  the  said  Central  Criminal  Court,  the  said    House  of 
committee  of      Commons  did  duly  refer  and  cause  to  be  referred  the  said  petition  to  x 
the  Hoaae  of      certain  select  committee  of  the  said  House,  then  and  there  duly  choeieii 
Commons.         and  appointed,  and  sworn  under  the  provisions  of  the  said  secondlj 
recited  act,  to  wit,  the  said  Sir  J.  S.  P.,  J.  M.,  R.  C.  T.,  M.  E.  C.  ud 
B.  K.  to  try  and  determine  the  merits  of  the  said  petition,  and  of  the 
return  of  the  said  W.  A.  M.,  as  a  member  of  Parliament  to  represent  tlie 
said  borough  of  Bye  in  Parliament :  that  on  the  day  and  year  last  afore- 
said, the  said  select  committee,  according  to  the  provisions  of  the  said 
hereinbefore  secondly  recited  statute,  did  meet  at   Westminster  afore- 
said, in  the  said  county  of  Middlesex,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  for  the  purpose  of  proceeding  with  the 
matters  referred  to  them   by  the  said  petition,  and  there  to   try^and 
determine  the  merits  of  the  said  petition,  and  of  the  said  election  and 
return,  and  there  did  try  the  merits  of  the  said  petition  and  election,  and 
return  accordingly :  that  theretofore,  to  wit,  on  the  2nd  day  of  July, 
A.D.  1852,  a  certain  dinner  had  by  the  orders  of  the  said  J.  S.  beea 
provided  at  a  certain  place  within  the  said  borough  of  Rye,  that  is  to  say 
at  a  place  called  "  The  Marsh,"  of  which  said  dinner,  as  well^  the  ^said 
W.  A.  M.,  as  divers  persons  who  had  subsequently  voted  at'  the  said 
election  so  complained  of  as  aforesaid,  had  partaken,  and  which  said 
dinner  at  the  time  of  the  committing  of  the  offence  hereinafter  mentioned, 
had  been  paid  for  by  the  said  J.  S.  :  that  at  and  upon  the  said  trial,  and 
in  relation  to  the  matters  so  referred  to  the  said  committee  as  aforesaid, 
it  became  and  was  a  material  question  and  subject  of  inquiry,  and  it 
became  and  was  material  and  necessary,  that  the  said  committee  shoold 
inquire  and  be  informed  on  whose  behalf  and  by  whose  authority  the  said 
dinner  had  been  so  provided  as  aforesaid,  and  also  who  had  ultimately 
borne  the  expenses  thereof,  and  whether  or  not  the  said  W.  A.  M.,  and 
whether  or  Hot    the  said  J.  S.,    had   had   anything  to    do   with  the 
payment  of  any  bill  or  bills   of  the   said  W.  A.  M.,  and  whether  or 
not   the   said   J.   S.    had    paid  any   bill   relating    to   the    said   dinner 
for  tlie  said  W.  A.  M. ;  and  whether  or  not  the  said  J.  S.  had  been 
repaid  for  the  said  dinner,  and  by  whom,  and  whether  or  not  the  said  J.  S. 
had  been  repaid  any,  and  what  part  of  the  expense  of  the  said  dinner,  or 
received  any  and  what  money  on  account  thereof;  and  whether  the  said 
J.  S.  then  looked  to  any  person,  and  to  whom,  to  be  remunerated  for  the 
said  dinner  ;  and  whether  or  not  it  was  the  fact  that  the  said  J.  S.  then 
looked  to  one  H.  M.  C.  to  be  remunerated  for  the  said  dinner;  and  whether 
or  not  the  said  J.  S.  then  expected  to  receive  payment  for  the  said  dinner, 
and  from  whom,  and  whether  from  the  said  R.  M.  C.     That  at  and  upon 
tlie  said  trial  the  said  J.  S.  did  appear  before  the  said  committee  to  be 
examined  as  a  witness  upon  the  said  trial,  and  the  said  J.  S.  was  then 
and  there  by  and  before  the  said  committee  duly  sworn  as  such  witness^ 
and  did  take  his  corporal  oath  upon  the  Holy  Gospel  of  God  to  speak  the 
truth,  and  give  true  evidence  on  such  his  examination,  the  said  conmiittee 
then  and  there  having  sufficient  and  competent  authority  to  administer 
the  said  oath  to  the  said  J.  S.  in  that  behalf;  that  the  said  J.  S.  being 
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80  sworn  as  aforesaid,  then  and  there,  to  wit,  on  the  daj  and  year  afore-     Precedents, 

said,  at  Westminster  aforesaid,  as  such  witness  as  aforesaid,  was  examined,        ^ 

and  that  the  said  J.  S.  not  having  the  fear  of  God  before  his  eyes,  but      .^°'  ^^• 
being  moved  and  seduced  by  the  instigation  of  the  devil,  and  devising  p^rfory  com-" 
and  wickedly  intending  by  the  false  swearing  hereinafter  mentioned,  to  mitted  upon  the 
deceive  the  said  committee  in  the  premises,  then  and  there,  to  wit,  on  the  trial  of  an 
said  5th  day  of  March,  a.d.  1853,  at  Westminster  aforesaid,  in  the  county  ^^^^'°^  ^^^^^^ 
of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal  cJ,^iftee  of 
Court  as  such  witness  as  aforesaid,  upon  the  trial  aforesaid,  upon  the  exami-  the  Hoose  of 
nation  aforesaid,  upon  his  oath  aforesaid,  unlawfully,  falsely,  knowingly.  Commons, 
wilfully,  wickedly,  corruptly  and  maliciously  did  say,  depose,  swear,  and 
give  evidence,  amongst  other  things,  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say,  that  he  the  said  J.  S.  had  had  nothing  to  do  with 
the  payment  of  any  bill  of  the  said  W.  A.  M.  :  that  he  the  said  J.  S.  had 
never  been  repaid  for  the  said  dinner  by  any  one  :  that  he  the  said  J.  S. 
had  never  been  repaid  any  part  of  the  expenses  of  the  said  dinner  :  that 
he  the  said  J.  S.  had  never  received  a  shilling  on  account  of  the  said 
dinner :  that  he  the  said  J.  S.  then  looked  to  the  ,said  H.  M.  C.  to  be 
remunerated  for  the  said  dinner,  and  that  he  the  said  J.  S.  then  expected 
to  receive  payment  for  the  said  dinner,  whenever  it  might  be  convenient 
to  the  said  H.  M.  C.     Whereas,  in  truth  and  in  fact,  at  the  time  when 
the  said  J.  S.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid,  the 
said  J.  S.  had  had  to  do  with  the  payment  of  a  bill  of  the  said  W.  A.  M. : 
and  whereas,  in  truth  and  in  fact,  the  said  J.  S.  had  then  had  to  do 
with  the  payment  of,  and  had  paid  a  certain  bill  of  the  said  W.  A.  M.,  to 
wit,  for  the  amount  of  226/.  for  the  said  dinner  :  and  whereas,  in  truth 
and  in  fact,  the  said  J.  S.,  at  the  time  he  so  said,  deposed,  swore,  and 
gave  evidence  as  aforesaid,  had  been  repaid  for  the  said  dinner :  and 
whereas,  in  truth  and  in  fact,  the  said  J.  8.  had  then  been  repaid  for  the 
said  dinner  by  the  said  W,  A.  M. :  and  whereas,  in  truth  and  in  fact,  the 
said  J.  S.  had  then  been  repaid  a  large  sum  of  money,  to  wit,  the  said 
sum  of  226/.,  on  account  of  the  said  dinner  :  and  whereas,  in  truth  and 
in  fact,  the  said  J.  8.  did  not,  at  the  time  he  so  said,  deposed,  swore,  and 
gave  evidence  as  aforesaid,  look  to  the  said  H.  M.  C,  or  any  person  what- 
ever, to  be  remunerated  for  the  said  dinner,  or  expect  to  receive  payment 
for  the  same  when  it  might  be  convenient  for  the  said  H.  M.  C,  as  the 
said  J.  S.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid.     And 
BO  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
J,  S.,  on  the  said  5th  day  of  March,  A.  d,  1853,  at  Westminster  afore- 
said, in  the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court,  as  such  witness  as  aforesaid,  upon  his 
examination   aforesaid,  upon  his  oath  aforesaid,  before  the  committee 
aforesaid,  so  appointed  as  aforesaid,  under  the  provisions  of*  the  said  act 
hereinbefore  secondly  recited,   and  then  and  there  having  competent 
lawful  power  and  authority  to  administer  the  said  oath  as  aforesaid,  of 
his  own  act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind, 
unlawfully,  falsely,  wilfully,  wickedly,  knowingly,  corruptly,  and  mali- 
ciously did  give  false  evidence,  and  commit  wilful  and  corrupt  perjury, 
in  manner  aforesaid,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown  and  dignity. 
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Indictment  under  the  Bankrupt  Law  Coneoiidation  Act  againei  a  BatQimplfm'  mi 
surrendering  upon  the  days  duly  appointed /or  that  purpose. 

CENTRAL  Cnminal  Court,  \  The  jurors  for  our  Ladj  the  Queen  npoa 
to  wit.  )         their  oaths  present,  that  heretofoR; 

and  after  the  making,  pasnng,  and  coming  into  operation  of  a  certain 
act  of  Parliament,  made  and  passed  in  a  certain  session  of  PaxUameot 
holden  in  the  12th  and  13th  years  of  the  reign  of  her  present  Majestj, 
called  ''  The  Bankrupt  Law  Consolidation  Act,  1849,"  and  before  and  it 
the  time  of  the  felonious  omission  and  offence  hereinafter  next  mentioned, 
to  wit,  on  the  30th  October,   1851,  M.  T.  S.  W.,  hereinaAer  mentioned, 
was  a  trader  liable  to  become  a  bankrupt,  Within  the  true   intent  and 
meaning  of  the  said  act,  and  of  the  law  then  in  force  relating  to  bank- 
rupts in  England,  and  being  such  trader  as  aforesaid,  had  become  and 
was  justly  and  truly  indebted  to  W.  W.,  and  others  his  partners  in  trade, 
in  a  certain  sum  of  money  exceeding  the  amount  of  50/L,  to  wit,  the  som 
of  150/.  and  upwards  ;  and  had  also  become  and  was  justlj   and  trnlj 
indebted  to  W.  H.  H.,  his  partners  in  trade,  in  a  certain  other  som  of 
money  exceeding  the  sum  of  50/.,  to  wit,  the  sum  of  SSL  2«.  9dL,  and 
upwards,  and  in  divers  sums  of  money  to  other  creditors.     That  the  said 
M.  T.  S.  W.  being  such  trader  as  aforesaid,  and  whilst  he  was  so  indebted 
as  aforesaid,  afterwards  and  after  the  making,  passing,  and  coining  into 
operation  of  the  said  act,  and  before  the  felonious  commission  and  offenoe 
hereinafter  mentioned,  did  commit  divers  acts  of  bankruptcy,  within  the 
true  intent  and  meaning  of  the  said  act,  to  wit,  by  departing  this  realin, 
and  then  remaining  abroad,  and  by  departing  from  his  dwelling-house 
and  otherwise  absenting  himself  with  intent,  by  the  said  acts  and  each  of 
them,  to  defeat  and  delay  his  several  creditors  aforesaid  ;   and  that  the 
said  M.  T.  S.  W.  being  such  trader  as  aforesaid,  and  whilst  he  was  so 
indebted  to  the  said  W.  H.  H.  and  others,  as  aforesaid,  heretofore  and 
after  the  making,  passing,  and  coming  into  operation  of  the  oaad  act, 
before  the  felonious  omission  and  offence  hereinafter  mentioned,  did  oom- 
mit  a  certain  other  act  of  bankruptcy,  to  wit,  the  act  of  bankruptcy  here* 
inafter  in  that  behalf  mentioned,  whereupon  and  afterwards,  to  wit,  en 
the  said  30th  day  of  October,  1851,  and  within  twelve  months  after  the 
committing  of  the  said  several  acts  of  bankruptcy,  the  said  W.  W.  and 
others,  his  partners  in  trade,  according  to  the  form  of  the  statute  in  such 
case   made   and  provided,  and  in  the  form  specified  in  schedule  11, 
annexed  to  the  said  act,  did  present  their  petition  for  adjudication  of 
bankruptcy  against  the  said  M.  T.  S.  W.,  to  the  Court  of  Bankruptcy, 
within  the  district  of  which  the  said  M.  T.  S.  W.  had  resided  and  carried 
on  business  for  six  months  next  immediately  pi'eceding  the  said  time  of 
filing  the  said  petition,  to  wit,  in  BasinghaU-street,  in  London,  and  by 
the  said  petition  did  show  to  the  said  Court  of  Bankruptcy  that  the  said 
M.  T.  S.  W.  being  a  trader,  and  having  carried  on  business  for  si^ 
calendar  months  next  immediately  preceding  the  date  of  the  said  petition, 
within  the  district  of  the  said  court,  was  then  indebted  to  the  said  peti- 
tioner  in  the  sum  of  50/.,  and  that  the  said  petitioner  had  then  been 
informed  and  believed  that  the  said  M.  T.  S.  W.  did  then  lately  commit 
an  act  of  bankruptcy,  within  the  true  intent  and  meaning  of  the  Court  of 
Bankruptcy ;  and  by  the  same  petition  the  said  petitioners  did  pray  the 
said  Court  of  Bankruptcy  that,  on  proof  of  the  requisites  in  that  behalf 
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abjudication  of  bankruptcy  might  be  made  against  the  said  M.  T.  S.  W.y     Preeedenu, 

the  truth  of  which  said  petition  and  the  several  allegations  therein,  W.  W.         

the  jouDger,  one  of  the  said  petitioners*  then  and  there,  in  and  before  the      ?°-  ^^^* 
said  Court  of  Bankruptcy,  verified,  upon  his  oath  by  affidavit,  in  the  form  ^nder  B^kropt 
specified  in  Schedule  N.  to  said  act  annexed,  as  by  the  said  petition  and  Law  ConsoHdL 
act  filed  in  the  said  Court  of  Bankruptcy,  reference  being  thereunto  had,  tion  Act  against 
"will  more  fully  and  at  large  appear.     That  the  said  W.  W.  and  others,  bankrupt  for  not 
having  so  filed  his  said  petition  as  aforesaid,  from  and  after  the  said  30th  »°"^^«"°«' 
October,  1851,  did  altogether  fail  to  proceed  thereon,  and  did  not  obtain 
or  seek  to  obtain  any  adjudication  of  bankruptcy  thereon  against  the  said 
M.  T.  S.  W.,  wherefore  and  afterwards,  and  after  the  expiration  of  three 
days  after  the  said  petition  was  so  filed  as  aforesaid,  to  wit,  on  the  4th 
November,  1851,  the  said  W.  W.  and  others,  having  so  failed  to  proceed 
and  obtain  adjudication  of  bankruptcy  against  the  said  M,  T.  S.  W.  as 
aforesaid,  within  the  said  three  days,  the  said   W.  H.  H.  and  others, 
his  partners  in  trade,  then  and  there,  and  at  the  time  of  the  said  acts  of 
hankruptcy,  being  creditors  of  the   said  M.  T.  8.  W.  as  afore  aid,  did 
apply  to  the  said  court  for  adjudication  of  bankruptcy,  upon  said  petition 
against  M.  T.  S.  W.;  and  thereupon,  to  wit,  on  the  day  and  year  last 
sdToresaid,  did  give  and  cause  to  be  given  to  the  said  Court  of  Bankruptcy 
proof  of  the  said  debt  so  then  due  to  them,  the  said  W.  H.  H.  and  others, 
from  the  said  M.  T.  S.  W.  to  the  amount  of  50/.  and  upwards,  as  aforesaid. 
Whereupon  the  said  Court  of  Bankruptcy,  upon  such  application,  and 
upon  proof  of  the  said  last-mentioned  debt  as  aforesaid,  and  of  the  said 
debt  having  accrued  and  been  due  to  and  claimable  by  the  said  W.  H.  H. 
and  others  previously  to  the  said  acts  of  bankruptcy  and  of  the  said  trading 
of  the  said  M.  T.  S.  W.,  and  of  the  act  of  bankruptcy  hereinafter  next 
mentioned,  that  is  to  say,  an  act  of  bankruptcy  then  committed  by  the 
said  M.  T.  S.  W.  after  the  accruing  of  the  said  debt,  to  wit,  the  nuiking 
of  a  certain  fraudulent  gift,  delivery,  and  transfer  of  divers  goods  and 
chattels  of  the  said  M.  T.  S.  W.,  to  wit,  to  one  J.  P.,  with  intent  to  defeat 
and  delay  the  creditors  of  the  said  M.  T.  S.  W.,  and  of  the  several 
matters  required  in  the  said  petition  to  be  proved  on  that  behalf,  after- 
wards, to  wit,  on  the  6th  day  of  November,  in  the  year  of  our  Lord  1851, 
did  didy  adjudge  the  said  M.  T.  S.  W.  to  be  a  bankrupt,  according  to  the 
form  of  the  said  statute  in  that  behalf.     That  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  a  duplicate  of  the  said  adjudication  was  duly 
served  upon  the  said  M.  T.  S.  W.,  so  acfjudged  bankrupt  as  aforesaid,  by 
leaving  the  same  at  his  then  last  known  place  of  abode  and  place  of 
business,  to  wit,  at  Romford,  in  the  county  of  £s8ex ;  whereupon,  and  after 
the  expiration  of  seven  days  from  the  said  service  of  the  said  adjudication, 
no  cause  having  in  the  meantime  been  shown  to  the  said  Court  of  Bank- 
ruptcy for  the  annulling  of  the  said  adjudication,  to  wit,  on  the  14th  day 
of  November,  1851,  the  said  Court  of  Bankruptcy  did  forthwith'give  and 
cause  to  be  given,  notice  of  such  adjudication  in  the  London  Gazelte^  and 
did  thereby  appoint  two  public  sittings  of  the  said  Court  of  l^ankruptcy, 
at  Basinghall-street,  in  London  aforesaid,  for  the  said  M.  T.  S.  W.  to  sur- 
render and  conform  according  to  law,  the  first  of  which  said  sittings  was 
thereby  then  and  {here  appointed  to  be  holden  on  the  25th  day  of 
November  then  instant,  at  the  hour  of  three  o'clock  in  the  afternoon  of 
that  day  precisely ;  and  the  second  of  which  said  sittings  was  thereby 
then  and  there  appointed  to  be  holden  on  the  23rd  day  of  December  then 
next,  at  the  hour  of  twelve  of  the  clock  at  noon  thereof  precisely,  which 
said  last-mentioned  day  was  a  day  not  less  than  thirty  days,  and  not  ex- 
VOL.  VI.  r 
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Precetfenu,    ceediDg  sixty  dajs,  from  such  advertisement,  and  thereby    was  lu^ 

became,   and  was  the  day  limited  for  the  said  sarrender   of  the  aai 

IndSuneiit^      M.  T.  S.  W.,  to  wit,  at  the  saiS  court  in  Basinghall-street    aforesaid 
undor  Bdnknipt  "^^^^  afterwards,  to  wit,  on  the  14th  day  of  November,  in  the  year  of  «r 
Law  CoDsolida-  Lord  1851,  and  before  the  felonious  omission  and  offence  hereinafter  ms- 
tioD  Act  against  tioned,  notice  in  writing  of  the  filing  of  the  said  petition  for  the  adjodi- 
bankrupt  for  not  jj^tion  of  bankruptcy  against  the  said  M.  T.  S.  W.,  and  of  the  aaid  sitdngs 
surren  enng.     ^  appointed  as  aforesaid,  was  left  at  the  then  last  known  place  of  abode 
and  business  of  the  said  M.  T.  S.  W.  (to  wit,  at  Romford,  in  the  coys^ 
of  Essex),  he  not  then  being  in  prison,  by  which  said  last-meotioBed 
notice  he,  the  said  M.  T.  S.  W.,  was  then  and  there  required  personallT 
to  be  and  appear  at  the  said  Court  of  Bankruptcy  in  Basinghall-street 
aforesaid,  to  wit,  before  E.  H.,  Esq.,  then  and  there  being  one  of  tb 
commissioners  of  the  said  court,  as  well  on  the  said  26th  day  of  NoTembo; 
in  the  year  of  our  Lord  185^1,  at  the  hour  of  three  o'clock  in  the  aHeriKMi 
of  the  said  day  precisely,  as  on  the  said  23rd  day  of  December,  at  the 
hour  of  twelve  of  the  clock  at  noon  of  the  same  day  preciaelv,  dien  aad 
there  to  be  examined  and  to  make  a  full  and  true  disclosure  and  dis- 
covery of  all  his  estate  and  effects  according  to  law ;  and  notice  wu 
thereby  given  to  him,  the  said  M.  T.  S.  W.,  that  the  said  23rd  day  d 
December,  in  the  year  of  our  Lord  1851,  then  and  there  was  the  dsf 
limited  by  the  said  Court  of  Bankruptcy  for  the  said  surrender.     Hot 
the  said  time  so  appointed  for  the  said  surrender  having  been  in  no  waj 
altered  or  enlarged,  the  said  Court  of  Bankruptcy  afterwards,   as  well  on 
the  said  25th  day  of  November,  at  the  said  hour  of  three  o'clock  in  tbe 
afternoon  thereof,  as  on  the  said  23rd  day  of  December,  at  the  said  hoar 
of  twelve  of  the  clock  at  noon  thereof,  did  hold  the  said  sittings  so  noti- 
fied as  aforesaid,  to  wit,  in  Basinghall-street  aforesaid,  in  order  that  the 
said  M.  T.  S.  W.  might  then  and  there  surrender  and  conform  according 
to  law,  and  the  said  notices  in  that  behalf.     And  the  jurors  aforesaid 
upon  their  oath  aforesaid,  do  further  present  that,  notwithstanding  the 
said  notice  in  that  behalf  mentioned,  had  been  so  given  in  the  JLondom 
Gazette  as  aforesaid,  and,  notwithstanding  the  said  notice  in  that  behalf 
mentioned,  had  been  left  at  the  last  known  place  of  abode  and  business  of 
the  said  M.  T.  S.  W.  as  aforesaid  ;  and  although  the  said  Court  of  Bank- 
ruptcy, in  pursuance  of  and  in  conformity  with  the  said  notices,  did  hdd 
the  said  sitting  on  the  said  day  limited  for  the  said  surrender,  to  wit,  the 
said  23rd  day  of  December,  in  the  year  of  our  Lord  1851,  at  BasinghaO- 
street,  in  London  aforesaid,  and  within  the  jurisdiction  of  the  said  Castril 
Criminal  Court ;  and  although  the  said  Court  of  Bankruptcy  did,  on  tbe 
said  day,  hold  the  said  sitting  at  and  from  the  said  hour  of  twelve  of  the 
clock  at  noon  of  the  said  day,  until  long  after  the  hour  of  three  of  the 
same  day  ;  nevertheless,  he,  the  said  M.  T.  S.  W.,  being  then  and  there 
so  adjudged  bankrupt  as  aforesaid,  did  not  nor  would  surrender  himself  to 
the  said  Court  of  Bankruptcy  on  the  said  day  limited  for  his  said  sar- 
render, and  before  three  of  the  clock  of  such  day,  but  then  and  there  in 
London  aforesaid,  and  within  tbe  jurisdiction  of  the  said  Central  Criminal 
Court,  feloniously,  unlawfully,  and  contemptuously  did  altogether  fail  and 
omit  so  to  do,  and  hath  always  failed  and  omitted  to  surrender  himself, 
and  hath  never  surrendered  himself  to  the  said  Court  of  Bankruptcy  in 
London,  with  intent,  by  the  felonious  omission  aforesaid,  to  definand  the 
said  several  creditors.     That  no  lawful  impediment  to  the  said  required 
surrender  of  the  said  M.  T.  S.  W.  hath  ever  been  proved  to  the  satisfae- 
tion  of  the  said  Court  of  Bankruptcy,  or  been  allowed  by  the  said  court 
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l>y  a  memorandum  thereof  made  upon  the  proceedings  in  the  said  bank-     Prec$dmu. 

niptcy,  or  in  anj  manner  whatever  ;  against  the  form  of  the  statute  in        

such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the  jn^^^l^^ 
Queen,  her  crown  and  dignity.  ^^e,  Bankrnpt 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  Law  Conaolida- 
do  further   present,  that  heretofore  and  after  the  making,  passing,  and  tion  Act  against 
coining  into  operation  of  the  said  act  of  Parliament  in  the  first  count  ^^^^^^^^^ 
this    indictment  recited,  and  before  and   at  the  time  of  the  felonious 
omission  and  offence  hereinafler  mentioned,  to  wit»  on  the  SOth  day  of 
October,  in  the  year  of  our  Lord  1851,  the  said  M.  T.  S.  W.  was  a 
trader  liable  to  become  a  bankrupt  within  the  true  intent  and  meaning 
of  the  said  act^  and  of  the  laws  then  in  force  relating  to  bankrupts  in 
^England,  and  being  such  trader  as  aforesaid  had  become  and  was  justly 
and  truly  indebted  to  W.  W.  and  others  his  partners,  in  a  certain  sum  of 
money  exceeding    the  amount  of  50^,  to  wit,  the  sum  of  150/.  and 
upwards,  and  divers  sums  of  money  to  other  creditors.     That  the  said 
M.  T.  S.  W.,  being  such  trader  as  aforesaid,  and  whilst  he  was  so  in- 
debted as  aforesaid,  afterwards  and  after  the  making,  passing,  and  coming 
into  operation  of  the  said  act,  and  before  the  felonious  omission  and 
offence  hereinafter  mentioned,  did  commit  divers  acts  of  bankruptcy 
within  the  true  intent  and  meaning  of  the  said  act  by  departing  this 
realm  and  then  remaining  abroad,  and  by  departing  from  his  dwelling- 
house  and  otherwise  absenting  himself,  with  intent  by  the  said  acts 
and  each  of  them,  to  defeat  and  delay  his  creditors  aforesaid;  where- 
upon and  afterwards,  to  wit,  on  the  said  30th  day  of  October,  in  the 
year    of  our  Lord   1851,  and  within  twelve  months  after  the  com- 
mitting of  the  said  acts  of  bankruptcy,  the  said  W.  W.,  and  others  his 
partners  in  trade,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  did  present  their  petition  setting  forth  the  premises  to 
the  said  Court  of  Bankruptcy  in  London,  then  and  there  being  the 
district  in  which   the  said   M.  T.  S.  W.  had   resided  and  carried  on 
business  for  six  months  next  immediately  preceding  the  said  time  of 
filing  the  said  petition,  and  by  the  said  petition  did  pray  that  the  said 
M.  T.  S.  W.  might  be  adjudged  bankrupt.     That  the  said  W.  W.  and 
others  having  failed  to  proceed  and  obtain  adjudication  of  bankruptcy 
against  the  said  M.  T.  S.  W.  within  three  days  of  the  filing  of  the  said 
petition,  W.  H.  H.,  and  others  his  partners  in  trade,  afterwards,  to  wit,  on 
the  4th  day  of  November,  in  the  year  of  our  Lord  1 851,  then  being  other 
creditors  of  the  said  M.  T.  S.  W.  did  apply  to  the  said  Court  of  Bank- 
ruptcy, for  adjudication  of  bankruptcy  against  the  said  M.  T.  S.  W. 
upon  the  said  petition,  and  did  give  proof  to  the  said  Court  of  Bankruptcy 
of  said  M.  T.  S.  W.,  then  and  at  the  time  of  divers  acts  of  bankruptcy 
theretofore  committed  by  the  said  M.  T.  S.  W.,  being  indebted  to  them 
the  said  W.  U.  H.  and  others  to  the  amount  of  50/.  and  upwards,  and 
also  proof  of  the  trading  and  acts  of  bankruptcy  of  the  said  M.  T.  S.  W. 
according  to  the  requisites  of  the  statute  in  that  behalf.     That  such 
proceedings  were  thereupon  had  and  taken  upon  the  said  petition  in  the 
said  Court  of  Bankruptcy,  that  afterwards,  to  wit,  on  the  6th  November, 
1861,  the  said  M.  T.  S.  W.  became  and  was  by  the  said  court  duly 
declared  and  adjudged  bankrupt  That  thereupon  and  afterwards,  to  wit^ 
on  the  14th  November,  1851,  the  said  Court  of  Bankruptcy  did  forth- 
with give  and  cause  to  be  given  notice  of  such  adjudication  in  the  London 
GazeUCy  and  did  thereby  appoint  two  public  sittings  of  the  said  Court  of 
Bankraptcy,  in   Baaingludl-street,  in  London  aforesaid,  for  the    said 
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Precedents,    M.  T.  S.  W.  to  surrender  and  conform  according  to  law  ;  the  first  of  wiud 

said  sittings  was  thereby  then  and   there  i^pointed  to   be  holden 

IndSm^  Basinghall-street  aforesaid,  on  the  25th  November  then  instant,  at  tke 
under  Bankrnpt  ^^^^  ^^  three  o'clock  in  the  afternoon  of  that  day  precisely,  and  the  hSi 
Law  CoDMlida-  of  which  said  sittings  was  thereby  then  and  there  appointcsd  to  be  boldes 
tlon  Act  against  in  Basinghall-street  aforesaid,  on  the  23rd  of  December  then  next,  at  the 
bankrnpt  for  not  jj^^p  ^f  twelve  o'clock  at  noon  thereof  precisely,  which  said  last-mentknied 
^'  day,  by  the  said  advertisement,  was  made  and  became  and  was  the  day 
limited  for  the  said  surrender  of  the  said  M.  T.  S.  W.,  to  wit,  at  the  Conn 
of  Bankruptcy,  in  BasinghaU-street  aforesaid.  That  afterwards^  to  wit,  oa 
the  day  and  year  last  aforesaid,  and  before  ihe  felonious  omission  and  ofifeoee 
hereinafter  mentioned,  notice  in  writing  of  the  said  day  so  limited  for  the 
said  surrender  was  left  at  the  usual  and  last  known  place  of  abode  and 
business  of  the  said  M.  T.  S.  W.,  he  not  then  being  in  prison;  and  the 
said  M.  T.  S.  W.  was  thereby  required  to  surrender  himself  to  the  said 
Court  of  Bankruptcy,  to  wil^  in  Basinghall-street  aforesaid,  on  the  and 
day  so  limited  for  his  said  surrender  accordingly.  That  the  emd 
M.  T.  S.  W.  having  been  and  being  so  adjudged  bankrupt  as  aforesaid,  and 
the  said  notices  having  been  so  given  and  served  as  aforesaid,  did  not  nor 
would  surrender  himself  to  the  said  Court  of  Bankruptcy  in  Londoa 
aforesaid,  on  the  said  day  limited  for  the  said  surrender,  and  before  three 
of  the  clock  of  such  day  ;  but  then  and  there  at  St.  Michael  Bassisfaav 
in  London,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court  feloniously,  unlawfully,  and  contemptuously,  did  altogeth^-  ^ 
and  omit  so  to  do,  and  hath  always  failed  and  omitted  so  to  snrrender 
himself,  and  bath  never  surrendered  himself  to  the  said  Court  of  Bank- 
ruptcy, with  intent  by  the  felonious  omission  aforesaid  to  defraud  his 
said  creditors.  That  no  lawful  impediment  to  the  said  required  surrender 
of  the  said  M.  T.  S.  W.  hath  ever  been  proved  to  the  satisfaction  of  the 
said  Court  of  Bankruptcy,  or  been  allowed  by  the  said  court  by  a 
memorandum  thereof  made  upon  the  proceedings  in  the  said  bankruptcy, 
or  in  any  manner  whatever  ;  against  the  form  of  the  statute  in  sach  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Third  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  heretofore,  and  after  the  making,  passing,  and 
coming  into  operation  of  the  said  act  of  Parliament  in  the  first  count  of 
this  indictment  recited,  and  before  and  at  the  time  of  the  felonious 
omission  and  offence  hereinafter  mentioned,  to  wit,  on  the  6th  day  of 
November,  1851,  the  said  M.  T.  S.  W.  was  adjudged  bankrupt ;  a&d 
that  the  said  M.  T.  S.  W.  being  so  adjudged  bankrupt  as  aforesaid  upon 
the  day  limited  for  his  surrender  as  such  bankrupt,  to  wit,  on  the  23rd 
day  of  December,  1851,  and  before  three  of  the  clock  of  the  said  day; 
and  after  notice  thereof  in  writing  left  at  his  usual  or  last  known  place  of 
abode  and  business  (he  not  then  being  in  prison),  and  notice  given  in  the 
London  Gazette  of  the  filing  of  the  said  petition  for  the  said  adjudicatioii 
of  bankruptcy  against  him,  and  of  the  sittings  of  the  said  Court  of  Bank* 
ruptcy,  to  wit,  in  the  matter  of  the  said  petition,  did  not  nor  would 
suri*ender  himself  to  the  Court  of  Bankruptcy,  in  London,  as  he  might, 
could,  and  ought  to  have  done  ;  but  then  and  there,  at  St.  Michad 
Bassishaw,  in  London,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  feloniously,  unlawfully,  and  contemptuously,  and  after 
such  notices  had. been  given  and  served  respectively  as  aforesaid,  did 
altogether  fail  and  omit  so  to  do^  and  hath  always  failed  and  omitted  so 
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to  do,  and  hath  never  surrendered  himself  to  the  said  Court  of  Bank-     PreeedmiM. 
ruptcy  in  London  aforesaid,  as  he  could,  might,  and  ought  to  have  done  as      ^"7^ 
aforesaid ;  with  intent  by  the  felonious  omissions  aforesaid  to  defraud  i^^g^Jn^^  * 
the  creditors  of  the  said  M.  T.  S.  W.     That  no  lawful  impediment  to  nnaer  Bankrnpt 
the  said  required  surrender  of  the  said  M.  T.  S.  W.  hath  ever  been  Law  ConaolicU- 
proved  to  the  satisfaction  of  the  said  Court  of  Bankruptcy,  or  been  ^j^'/?"°"! 
allowed  by  the  said  court  by  a  memorandum  thereof  made  upon  the  JJJ^^^ri^"** 
proceedings  in  the  said  bankruptcy  or  in  any  manner  whatever  ;  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  hei^  crown  and  dignity. 
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Indictment  under  the  Bankrupt  Law  Consolidation  Act  against  a  Bankrupt  for 
removing^  ccncealing  ana  embezzling  his  property^  with  intent  to  Defraud 
his  Creditors, 

CENTRAL  Criminal  Court,!  Thejurors  for  our  Lady  the  Queen  upon 
to  wit.  j      their  oaths  present,  that  heretofore, 

and  after  the  making,  passing,  and  coming  into  operation  of  a  certain 
act  of  Parliament,  made  and  passed  in  a  certain  session  of  Parliament, 
holden  in  the  12th  and  13th  years  of  Her  present  Majesty  Queen  Victoria, 
called  •*  The  Bankrupt  Law  Consolidation  Act,  1849,"  and  before  and  at 
the  time  of  the  commission  of  the  offence  hereinafter  next  mentioned,  to 
wit,  on  the  30th  October,  1851,  M.  T.  S.  W.,  hereinafter  mentioned, 
was  a  trader  liable  to  become  bankrupt  within  the  true  intent  and 
meaning  of  the  said  act,  and  of  the  laws  then  in  force  relating  to  bank-' 
rupts  in  England,  and  being  such  trader  as  aforesaid,  had  become  and 
was  justly  and  truly  indebted  to  W.  W.  and  others,  his  partners  in  trade, 
in  a  certain  sum  of  money  exceeding  the  amount  of  50/.  to  wit,  the 
sum  of  150/.  and  upwards,  and  had  also  become  and  was  justly  and  truly 
indebted  to  W.  H.  U.  and  others,  his  partners  in  trade,  in  a  certain  other 
sum  of  money  exceeding  the  sum  of  50/.,  to  wit,  the  sum  of  88/.  2«.  9d. 
and  upwards,  and  in  divers  sums  of  money  to  other  creditors. 

That  the  said  M.  T.  S.  W.,  being  such  trader  as  aforesaid,  and  whilst 
he  was  so  indebted  as  aforesaid,  afterwards  and  after  the  making,  passing 
and  coming  into  operation  of  the  said  act,  and  before  the  commission  of  the 
offence  hereinaiW  mentioned,  did  commit  divers  acts  of  bankruptcy, 
within  the  true  intent  and  meaning  of  the  said  act,  to  wit,  by  departing 
this  realm,  and  then  remaining  abroad,  and  by  departing  from  his  dwell- 
ing-house, and  otherwise  absenting  himself,  with  intent  by  the  said  acts 
and  each  of  them  to  defeat  and  delay  his  several  creditors  aforesaid  ;  and 
that  the  said  M.  T.  S.  W.,  being  such  trader  as  aforesaid,  and  whilst  he 
was  so  indebted  to  the  said  W.  H.  H.  and  others,  as  aforesaid,  heretofore 
and  after  the  making,  passing  and  coming  into  operation  of  the  said  act, 
and  before  the  commission  of  the  offence  hereinafter  mentioned,  did 
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Pfwedmtt,    commit  a  certain  other  act  of  bankruptcj,  to  wit^  the  act  of  bonknipitcj 

hereinafter  in  that  behalf  mentioned  ;  whereupon  and  afterwards,  to  wit, 

In^dbroS"^     on  the  said  30th  October,  1851,  and  within  twelve  months  after  tlie 
under  BMkrnpt  co^^^itting  of  the  said  several  acts  of  bankruptcy,  the  said  W.  W^  and 
Law  CoDMlida-  Others  his  partners  in  trade,  according  to  the  form  of  the  statute  in  audi 
tion  Act  against  case  made  and  provided,  and  in  the  form  specified  in  Schedule  M.  annexed 
Unkrnpt  for      to  the  said  act,  did  present  their  petition  for  adjudication  of  bankruptM^ 
PTOMrtJ^^         against  the  said  M.  T.  S.  W.  to  the  Court  of  Bankruptcy,   within  the 
district  of  which  the  said  M.  T.  S.  W.  had  resided  and  carried  on 
business  for.  six  months  next  immediately  preceding  the  said  time  c^ 
filing  the  said  petition,  to  wit,  in  Basingh^-street  in  London,  and  by  the 
said  petition  did  show  to  the  said  Ck)urt  of  Bankruptcy  that  the  said 
M.  T.  S.  W.  being  a  trader,  and  having  carried  on  business  for  six  calendir 
months  next  immediately  preceding  the  date  of  the  said  petition,  within 
the  district  of  the  said  courts  was  then  indebted  to  the  said  petitioners  in 
the  sum  of  50/.,  and  that  the  said  petitioners  had  then  been  informed  and 
believed  that  the  said  M.  T.  S.  W.  did  then  lately  commit  an  act  of 
bankruptcy  within  the  true  intent  and  meaning  of  the  law  of  bankruptcy; 
and  by  the  same  petition  the  said  petitioners  £d  pray  the  said  Coort  of 
Bankruptcy  that,  on  proof  of  the  requisites  in  that  behalf,  a^judicatioo 
of  bankruptcy  might  be  made  againdt  the  said  M«  T.  S.  W.,  the  trnth 
of  which  said  petition,  and  the  several  allegations  therein,  W.  W.,  the 
younger  one  of  the  said  petitioners,  then  and  there,  in  and  before  the  said 
Court  of  Bankruptcy,  verified  upon  his  oath  by  affidavit  in  the  form 
specified  in  Schedule  N.  to  the  said  act  annexed,  as  by  the  said  petition 
and  affidavit  filed  in  the  said  Court  of  Bankruptcy,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear;  that  the  said  W.  W. 
and  others  having  so  filed  their  said  petition  as  aforesaid,  from  and  after 
the  said  30th  day  of  October,  in  the  year  of  our  Lord    1851,   did 
altogether  fail  to  proceed  therein,  and  did  not  obtain  or  seek  to  obtain 
any  adjudication  of  bankruptcy  thereon  against  the  said  M.  T.  S.  W.; 
wherefore  and  afterwards,  and  after  the  expiration  of  three  days  after 
the  said  petition  was  so  filed  as  aforesaid,  to  wit,  on  the  4th  day  of 
November  in  the  year  of  our  Lord  1851,  the  said  W.  W.  and  others 
having  so  failed  to  proceed  and  obtain  adjudication  of  bankruptcy  against 
the  said  M.  T.  S.  W.  as  aforesaid,  within  the  said  three  days,   the  said 
W.  H.  H.,  and  others  his  partners  in  trade,  then  and  there,  and  at  the 
time  of   the  said  acts  of   bankruptcy,   being  creditors   of    the  said 
M.  T.  S.  W.  as  aforesaid,  did  apply  to  the  said  court  for  adjudication  of 
bankruptcy  upon  the  said  petition  against  the  said  M.  T.  S.  W. ;  and 
thereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  did  give  and  cause 
to  be  given  to  the  said  Court  of  Bankruptcy  proof  of  the  said  debt  so 
then  due  to  them  the  said  W.  H.  H.  and  others  from  the  said  M.  T.  S.  W. 
.  to  the  amount  of  502.  and  upwards  as  aforesaid ;  whereupon  the  said 
Court  of  Bankruptcy,  upon  such  application,  and  upon  proof  of  the  said 
last-mentioned  debt  as  aforesaid,  and  of  the  said  debt  having  accrued 
and  been  due  to  and  claimable  by  the  said  W.  H.  H.  and  others,  pre- 
viously to  the  said  acts  of  bankruptcy,  and  of  the  said  trading  of  the 
said  M.  T.  S.  W.,  and  of  the  act  of  bankruptcy  hereinafter  next  men- 
tioned, that  is  to  say,  an  act  of  bankruptcy  then  committed  by  the  «ud 
M.  T.  S.  W.,  after  the  accruing  of  the  said  debt,  to  wit,  the  niaking  of  a 
certain  ftaudulent  gift,  delivery,  and  transfer  of  divers  goods  and  clmttels 
of  the  said  M.  T.  S.  W.,  to  wit,  to  one  J.  P.,  with  intent  to  defeat  and 
delay  the  creditors  of  the  said  M.  T.  S.  W.  afterwards,  to  wit,  on  the 
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6th  NoTember,  1851,  did  duly  adjudge  the  said  M.  T.  S.  W.  to  be  bank- 
rupt according  to  the  form  of  the  said  statute  in  that  behalf.  

That  during  all  the  times  hereinbefore  mentioned  the  said  M.  T.  S.  W.  i„^^„^™" 
i^as  possessed  of  divers  goods,  chattels,  moneys  and  personal  estate,  to  ^^^^  Bankrupt 
"wit,  500  yards  of  calico,  500  yards  of  linen,  500  yards  of  woollen  cloth,  Law  Consolida- 
600  yards  of  printed  calico,  divers  large  quantities  of  hosiery  goods^  tion  Actagaioat 
and  divers  bills  of  exchange,  promissory  notes,  securities  for  the  pay-  ^*nkrupt  for 
ment  of  money,  and  divers  moneys  amounting  altogether  to  a  large  JJ^pert^ 
amount  in  value,  to  wit,  to  the  sum  of  100/.  and  upwards,  and  that  the 
said  M.  T.  S.  W.,  being  such  bankrupt  as  aforesaid,  and  being  so 
adjudged  such  bankrupt  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  to  wit,  in  London,  feloniously  did  remove,  conceal  and  embezzle 
the  said  goods,  chattels,  bills,  notes,  moneys  and  securities  for  money  of 
the  value  of  10/.  and  upwards,  with  intent  to  defraud  the  said  several 
creditors  of  the  said  M.  T.  S.  W.;  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Second  Count. — ^That  heretofore  and  after  the  making,  passing,  and  . 
coming  into  operation  of  the  said  act  of  Parliament  in  the  first  count  of 
this  indictment  recited,  and  before  and  at  the  time  of  the  commission  of 
the  offence  hereinafter  mentioned,  to  wit,  on  the  said  30th  October,  1851, 
the  said  M.  T.  S.  W.  was  a  trader,  liable  to  become  bankrupt  within  the 
true  intent  and  meaning  of  the  said  act,  and  of  the  laws  then  in  force 
relating  to  bankrupts  in  England,  and  being  such  trader  as  aforesaid,  had 
become  and  was  justly  and  truly  indebted  to  W.  W.  and  others,  his 
partners  in  trade,  in  a  certain  sum  of  money  exceeding  the  amount  of 
50/.,  to  wit,  the  sum  of  1 50/.  and  upwards,  and  in  divers  sums  of  money 
to  other  creditors.  That  the  said  M.  T.  S.  W.,  being  such  trader  as 
aforesaid,  and  whilst  he  was  so  indebted  as  aforesaid,  afterwards  and 
after  the  making,  passing  and  coming  into  operation  of  the  said  act,  and 
before  the  commission  of  the  offence  hereinsifter  mentioned,  did  commit 
divers  acts  of  bankruptcy  within  the  true  intent  and  meaning  of  the  said 
act,  to  wit,  by  departing  this  realm,  and  then  remaining  abroad,  and  by 
departing  from  his  dwelling-house  and  otherwise  absenting  himself,  with 
intent  by  the  said  acts  and  each  of  them,  to  defeat  and  delay  his  creditors 
aforesaid ;  whereupon,  and  afterwards,  to  wit,  on  the  said  30th  day  of 
October,  in  the  year  of  our  Lord  1851,  and  within  twelve  months  after 
the  committing  of  the  said  acts  of  bankruptcy,  the  said  W.  W.,  and 
others  his  partners  in  trade,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  did  present  their  petition,  setting  forth  the 
premises,  to  the  said  Court  of  Bankruptcy  in  London,  then  and  there 
being  the  district  in  which  the  said  M.  T.  S.  W.  had  resided  and  carried 
on  business  for  six  months  next  immediately  preceding  the  said  time  of 
filing  the  said  petition,  and  by  the  said  petition  did  pray  that  the  said 
M.  T.  S.  W.  might  be  adjudged  bankrupt.  That  the  said  W.  W.  and 
others  having  failed  to  proceed  and  obtain  adjudication  of  bankruptcy 
against  the  said  M.  T.  S.  W.  within  three  days  after  the  filing  of  the 
said  petition,  W.  H.  H.,  and  others  his  partners  in  trade,  afterwards, 
to  wit,  on  the  4th  day  of  November,  in  the  year  of  our  Lord  1851,  then 
being  other  creditors  of  the  said  M.  T.  S.  W.,  did  apply  to  the  said  Court 
of  Bankruptcy  for  adjudication  of  bankruptcy  against  the  said  M.  T.  S.  W. 
upon  the  said  petition,  and  did  give  proof  to  the  said  Court  of  Bank- 
ruptcy of  the  said  M.  T.  S.W.,  then  and  at  the  time  of  divers  acts  of 


CXXXVl  APPENDIX. 

PneedenH.  bankruptcy  theretofore  committed  by  the  said  M.  T.  S.  W.,  being  indebted 
"—  to  them  the  said  W,  H.  H.  and  others,  to  the  amount  of  50L  aad 
In^ctment  upwards,  and  also  proof  of  the  trading  and  acts  of  bankraptcy  of  tl» 
under  Bankropt  ^^^^  -^*  '^'  ^*  ^*  according  to  the  requisites  of  the  statute  in  that  behalf; 
Law  GonsoUda-  that  such  proceedings  were  thereupon  had  and  taken  upon  the  said 
tion  Act  against  petition  in  the  said  Court  of  Bankruptcy  that  afterwards,  to  wit,  on  the 
i^nnJ""  ^^^  ^^y  ^^  November,  1851,  the  said  M.  T.  S.  W.  became,  and  was  by 
property.  ^^®  ^^^  court  duly  declared  and  adjudged  bankrupt,  and  as  well  b^bre  as 

after  the  said  adjudication  was  possessed  of  divers  goods,  chattels» 
moneys  and  personal  estate,  to  wit,  500  yards  of  calico,  500  yards  of 
linen,  500  yards  of  woollen  cloth,  500  yards  of  printed  calico,  diven 
large  quantities  of  hosiery  goods,  and  divers  bills  of  exchange,  promis- 
sory notes,  securities  for  the  payment  of  money,  and  divers  mcmeys 
amounting  altogether  to  a  large  amount  in  value,  to  wit,  to  the  sum  of 
100/.  and  upwards;  and  that  the  said  M.  T.  S.  W.  being  such  bankrupt 
as  aforesaid,  and  being  so  adjudged  such  bankrupt  as  aforesaid,  af^r- 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  within  the  jurisdictioa 
of  the  said  Central  Criminal  Court,  to  wit,  in  London,  feloniously  did 
remove,  conceal  and  embezzle  the  said  goods,  chattels,  bills,  notes, 
moneys  and  securities  for  money,  to  the  value  of  10/.  and  upwards,  with 
intent  to  defraud  the  said  several  creditors  of  the  said  M.  T.  S.  W.; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count, — ^That  heretofore  and  after  the  making,  passing  and 
coming  into  operation  of  the  said  act  of  Parliament  in  the  first  count  of 
this  indictment  recited,  and  before  and  at  the  time  of  the   felonious 
omission  and  commission  of  the  offence  hereinafter  mentioned,  to  wit,  on 
the  6th  day  of  November,   1851,  the  said  M.  T.  S.  W.  was  adjudged 
bankrupt ;  that  the  said  M.  T.  S.  W.,  being  such  bankrupt  as  aforesaid, 
and  being  so  adjudged  bankrupt  as  aforesaid,  as  well  before  as  after  the 
said  adjudication,  was  possessed  of  divers  goods,  chattels,  moneys  and 
personal  estate,  to  wit,  500  yards  of  calico,  500  yards  of  linen,  500 
yards  of  woollen  cloth,  500  yards  of  printed  calico,  divers  large  quantities 
of  hosiery  goods,  divers  bills  of  exchange,  promissory  notes,  securities 
for  the  payment  of  money,  and  divers  moneys  amounting  altogether  to  a 
large  amount  in  value,  to  wit,  to  the  sum  of  100/.  and  upwards  ;  and 
that  the  said  M.  T.  S.  W.,  being  such  bankrupt  as  aforesaid,  and  being 
so  adjudged  such  bankrupt  as  aforesaid,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  within  the  jurisdiction  of  the  said   Central 
Criminal  Court,  to  wit,  in  London,  feloniously  did  remove,  conceal  and 
embezzle  the  said  goods,  chattels,  bills,  notes,  moneys  and  securities  for 
money  to  the  value  of  10/.  and  upwards,  with  intent  to  defraud  the  said 
several  creditors  of  the  said  M.  T.  S.  W.;  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 
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^  No.  CXIII. 

12:  Indictment  for  Dog  Stealing  under  B  ^  9  Vict.  c.  47»  s.  2. 

"^^  "T^yTIDDLESEX,  1  The  jurors  for  our  Lsidy  the  Queen  upon  their 
'  ^  JLt-L  to  wit.  J  oath  present,  that  heretofore  n,nd  after  the 
i  making,  passing,  and  coming  into  operation,  of  a  certain  Act  of  Par- 
*i  liaaient  made  and  passed  in  a  certain  session  of  Parliament  holdcn  in  the 
j'  8th  and  9th  years  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
'-:  intituled  An  Act  for  the  further  Prevention  of  the  Offence  of  Dog 
>        Stealing,  to  wit,  on  the  8th  day  of  August,  A.n.  1850,  at  the  Police 

1  Court,  Marlborougli- street,  in  the  county  of  Middlesex,  and  within  the 
c  Metropolitan  Police  District,  W.  A,  was  in  due  form  of  law  convicted 
^        before  P.  B.  Esq.,  then  and  there  being  one  of  the  magistrates  of  the 

2  police  courts  of  the  metropolis,  sitting  in  open  court  nt  the  police  court 
:  aforesaid,  of  having  on  the  5th  day  of  August,  a.d.  1850,  in  the  parish  of 
i  Saint  Marylebone,  in  the  said  county  of  Middlesex,  and  within  the  said 
-  district,  unlawfully  stolen,  taken,  and  carried  away,  one  dog,  the  property 
I.  of  J.  W.,  contrary  to  the  statute  in  that  case  made  and  provided, 
;,  and  was  thereupon  adjudged  for  the  said  offence  to  be  committed  to 
;  the  House  of  Correction  at  Cold  Bath-fields  in  the  said  county  and  dis- 
;  trict,  there  to  be  imprisoned  and  kept  to  hard  labour  for  the  term  of  six 
J.  months,  as  in  and  by  the  record  of  the  said  conviction  reference  being 
P         thereunto  had,  will  fully  and  at  large  appear.     And  the  jurors  aforesaid, 

J  upon  their  oath  aforesaid,  do  further  present,  that  the  said  W.  A.  late  of 
the  parish  of  Saint  Marylebone  aforesaid,  labourer,  having  been  so  con- 

,  victed,  afterwards  and  after  such  conviction,  to  wit,  on  the  30th  day  of 

April,  A.D.  1853,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully did  steal,  take,  and  carry  away,  from  one  E.  H.  a  certain  other  dog 
of  the  value  of  2/.,  then  and  there  being  the  property  of  the  said  E.  II. ; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peacCjOf  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  CXIV. 
Indictment  for  Stealing  a  quantity  of  Base  Coin. 

TOWN  and  County  of  the  Town  of  Southampton,  1  The  jurors  for 
to  wit.  J      our  Lady  the 

Queen  upon  their  oath  present^  that  heretofore,  to  wit,  on  the  6th  day  of 
February,  a.d.  1851,  J.  E.,  late  of  the  parish  of  ,  in  the  town  and 

county  of  the  town  of  Southampton,  labourer,  was  servant  to  the  South- 
ampton Dock  Company,  and  that  he  the  said  J.  E.,  whilst  he  was  such 
servant,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms  at  the 
parish  aforesaid,  in  the  town  and  county  aforesaid,  one  packing  case  of 
the  value  of  1*. ;  one  wrapper  of  the  value  of  1*.  ;  140  pieces  of  white 
metal  of  the  value  of  4/. ;  sixteen  pieces  of  copper  of  the  value  of  6d,  ; 
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No.  CXIV. 
Indictment  for 
stealing  base 


twelve  pieces  of  metal,  to  wit,  lead,  of  the  value  of  2d.  ;  twelve  pieceF 
of  other  metal,  to  wit,  zinc,  of  the  value  of  2d.;  314  pieces  of  metal 
called  false  dollars,  of  the  value  of  20/.  ;  fifty  pieces  of  metal  then  aiHl 
there  respectivelj  stamped  with  a  certain  impression,  so  as  to  reaemUe 
and  pass  for  fifty  pieces  of  foreign  coin  called  dollars,  of  the  vsloe  of  2L  ; 
two  pieces  of  metal  then  and  there  respectively  stamped  vnth  a  oertaia 
impression,  so  as  to  resemble  and  pass  for  two  pieces  of  foreign  coin  calkd 
thirty  sols  pieces,  of  the  value  of  Id. ;  fifty  pieces  of  metal  then  and  there 
respectively  stamped  with  a  certain  impression  so  as  to  resemble  and  pass 
for  fifty  pieces  of  foreign  coin  called  half-dollars,  of  the  value  of  ^ ; 
fifty  pieces  of  metal  then  and  there  respectively  stamped  with  a  certain 
impression  so  as  to  resemble  and  pass  for  fifty  pieces  of  foreign  coin  called 
quarter-dollars,  of  the  value  of  4s. ;  fifty  pieces  of  metal  then  and  there 
respectively  stamped  with  a  certain  impression  so  as  to  resemble  and  pass 
for  fifty  pieces  of  foreign  coin  called  reals,  of  the  value  of  3«.,  then  and 
there  respectively  being  in  the  possession  and  power  of  the  said  South- 
ampton Dock  Company,  to  whom  the  said  J.  E.  was  then  and  there 
servant  as  aforesaid,  then  and  there  feloniously  did  steal,  take,  and  carry 
away  from  a  certain  wharf  there  adjacent  to  a  certain  port  of  entry  and 
discharge,  to  wit,  the  port  of  Southampton,  agunst  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Second  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore,  to  wit,  on  the  said  6th  day  of  Febmaiy, 
A.D.,  1851,  the  said  J.  E.  was  servant  to  the  said  Southampton  Dock 
Company,  and  that  he  the  said  J.  E.  whilst  he  was  such  servant,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  town  and 
county  aforesaid  ;  twenty  pounds  weight  of  metal  of  the  value  of  5/1 ;  ooe 
packing  case  of  the  value  of  Is. ;  and  one  wrapper  of  the  value  of  1<., 
then  and  there  being  in  the  possession  and  power  of  the  said  Southampton 
Dock  Company,  to  whom  the  said  J.  E.  was  then  and  there  such  servant 
as  aforesaid,  then  and  their  feloniously  did  steal,  take,  and  carry  away, 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  CXV. 

Indictment  against  a  Defendant  for  Obtaining  Money  by  falsely  pretending  that 
he  had  Authority  from  a  Creditor  to  receive  a  Sum  qf  Money  from  a  D^tor 
— with  Counts  for  soliciting  the  Debtor  to  conspire  with  kim  falsely  to 
pretend  to  the  Creditor  that  the  Debt  had  been  discharged. 

CENTRAL  Criminal  Court,  I  The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  J      their  oaths  present,  that  heretofore, 

and  at  the  time  of  the  committing  of  the  offence  hereafter  in  the  Ist,  2Dd, 
3rd,  4th,  and  5th  counts  of  this  indictment  respectively  mentioned, 
T.  F.  W.  was  indebted  to  G.  B.  and  others,  his  partners  in  trade,  in  a 
certain  sum  of  money  for  a  just  and  lawful  debt,  to  wit,  to  the  amount  of 
75/.  and  upwards  ;  and  that  H.  T.,  late  of  the  parish  of  South  Minuns,  r 
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the  county  of  Middlesex,  labourer,  well  knowing  the  premises,  on  the    Prteedmts, 

1st  day  of  April,  a.d.  1863,  at  the  parish  of  South  Mimms  aforesaid,  in        

the  county  of  Middlesex  aforesaid,  and  within  the  jurisdiction  of  the  j^ij^^?'; 

said  Central  Criminal  Court,  unlawfully,  knowingly,  and  designedly,  did  obtaiSTm^ey 

falsely  pretend  to  the  said  T.  F.  W.,  that  he  the  said  H.  T.,  then  had  by  fklw 

full  and  lawful  power  and  authority  to  compromise  the  said  debt,  and  to 

accept  and  receive  a  sum  of  money  less  in  amount  than  the  said  debt,  in 

lieu  and  in  satis&ction  thereof,  and  to  discharge  the  said  T.  F.  W.  from 

the  same ;  by  means  of  which  said  false  pretences,  he  the  said  H.  T. 

did  then  and  there,  unlawfully,  knowingly,  and  designedly,  fraudulently 

obtain  of  and  from  the  said  T.  F.  W.,  divers  of  the  moneys  of  the  said 

T.  F.  W.,  to  wit,  to  the  amount  of  20/.,  and  one  piece  of  paper,  of  the 

value  of  M.,  of  the  goods  and  chattels  of  the  said  T.  F.  W.,  with  intent 

then  and  there  to  cheat  and  defraud  of  the  same  money,  goods  and 

chattels ;   whereas  in  truth  and  in  fact  the  said  H.  T.  had  not  then 

any  lawful  power  or  authority  to  compromise  the  said  debt,  nor  to  accept 

or  receive  any  money  whatever  in  lieu  or  in  satisfaction  thereof,  nor  to 

discharge  the  said  T.  F.  W.  from  the  same,  as  the  said  H.  T.  so  falsely 

pretended  as  aforesaid ;  against  the  form  of  the  statute  in  such  case  made 

and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 

crown  and  dignity. 

Second  Count. — ^And  the  jurors  aforesaid,  upoii  their  oath  aforesaid, 
do  further  present  that  the  said  H.  T.,  well  knowing  the  premises  in  the 
first  count  of  this  indictment  mentioned,  heretofore,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully, 
knowingly,  and  designedly,  did  falsely  pretend  to  the  said  T.  F.  W., 
that  he  the  said  H.  T.  then  had  full  and  lawful  power  and  authority  to 
receive  the  said  debt  so  due  to  the  said  6.  B.  and  others,  and  to  give  a 
receipt  and  discharge  for  the  same  ;  by  means  of  which  said  false  pre- 
tences, he  the  said  H.  T.,  did  then  and  there  unlawfully,  knowingly,  and 
designedly,  fraudulently  obtain  of  and  from  the  said  T.  F.  W.,  divers 
of  the  moneys  of  the  said  T.  F.  W.,  to  wit,  to  the  amount  of  20/.,  and 
one  piece  of  paper,  of  the  value  of  id.,  of  the  goods  and  chattels  of  the 
said  T.  F.  W.,  with  intent,  then  and  there,  to  cheat  and  defraud  of  the 
same  moneys,  goods  and  chattels  ;  whereas  in  truth  and  in  fact  the  said 
H.  T.  had  not  then  any  power  or  authority  whatever  to  receive  the  said 
debt  due  to  the  said  G.  B.  and  others,  or  to  give  a  receipt  or  discharge 
for  the  said  debt,  as  the  said  H.  T.  so  falsely  pretended  as  aforesaid  ; 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

ITiird  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  H.  T.,  well  knowing  the  premises  in  the 
first  count  of  this  indictment  mentioned^  heretofore  to  wit,  on  the  28th 
day  of  March,  in  the  year  of  our  Lord  1863,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully,  knowingly  and  designedly,  did  falsely  pre- 
tend to  the  said  T.  F.  W.  that  he  the  said  H.  T.  then  was  the  agent  of 
the  said  G.  B.  and  others,  and  as  such  agent,  then  had  full  and  lawful 
power  and  authority  to  receive  the  said  debt  so  due  to  the  said  G.  B. 
and  others,  as  in  the  first  count  of  this  indictment  mentioned,  and  to 
give  a  receipt  and  discharge  for  the  same,  with  intent,  then  and  there, 
and  by  means  of  the  said  last  mentioned  false  pretences,  firaudulently  to 
obtain  of  and  from  the  said  T.  F.  W.  divers  of  the  moneys  of  the  said 

8  2 
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Precedents.     T.  F.  W.,  to  Wit,  88  and  for  and  by  way  of  payment  and  in  discbar^ 

and  satisfaction  of  the   said  debt,  and  to  cheat  and  defraud  the  said 

T  ^^°  ^^*  '^'  ^'  ^'  ^^  ^^®  ^^'^  moneys  ;  whereas  in  truth  and  in  fact  the  said 
obSg  money  H.  T.  was  not  then  the  agent  of  the  said  G.  B.  and  others  ;  and  whereas 
by  false  in  truth  and  in  fact  the  said  H.  T.  had  not  then  any  power  or  aathority 

prctencea.  whatever  to  receive  the  said  debt,  or  to  give  any  receipt  or  discharge  for 

the  same.  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  ay 
that  the  said  H.  T.,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  by  the  false  pretences  in  this  count  aforesaid, 
unlawfully,  knowingly,  and  designedly,  and  in  contempt  of  the  statute  in 
that  behalf,  did  attempt  and  endeavour  to  obtain  from  the  said  T.  F.  W. 
his  moneys  aforesaid,  and  to  cheat  and  defraud  him  of  the  same  ;  in 
contempt  of  our  said  Lady  the  Queen,  and  her  laws,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  H.  T.,  afterwards,  and  whilst  the  said 
debt  was  lawfully  and  justly  due  from  the  said  T.  F.  W.  to  the  said 
G.  B.  and  others,  to  wit,  on  the  1st  day  of  April,  a.d.  1853,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Central  Criminal  Court  unlawfully  and  wilfully  did  solicit  and 
endeavour  to  persuade  the  said  T.  F.  W.  to  concur  and  join  with  him, 
the  said  H.  T.,  in  a  certain  unlawful  and  fraudulent  conspiracy,  combi- 
nation, confederacy,  and  agreement  to  impoverish  the  said  G-.  B.  and 
others,  and  to  defraud  the  said  Gr.  B.  and  others  of  the  said  debt,  to  wit, 
by  fabricating  and  putting  in  use,  and  by  maintaining  and  upholding  as 
true  and  genuine,  certain  fraudulent  writings,  whereby  it  should  be 
made  falsely  to  appear  that  the  said  debt  had  been  discharged  by  pay- 
ment ;  in  contempt  of  our  said  Lady  the  Queen,  and  her  laws,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  H.  T.,  afterwards,  and  whilst  the  said  debt 
was  lawfully  and  justly  due  from  the  said  T.  F.  W.  to  the  said  G.  B.  and 
others,  to  wit,  on  the  1st  day  of  April,  a.d.  1853,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  wilfully  did  solicit  and  endeavour  to 
persuade  the  said  T.  F.  W.  to  concur  and  join  with  him  the  said  H.  T. 
in  a  certain  unlawful  conspiracy,  combination,  confederacy  and  agree- 
ment, by  divers  unlawful  and  deceitful,  wilful,  and  fraudulent  'ways, 
devices,  stratagems,  and  means  to  be  determined  upon  and  contrived  by 
and  between  them,  unjustly  to  avoid  and  excuse  the  payment  of  the  said 
debt^  and  to  hinder,  impede,  delay,  and  altogether  defeat  and  prevent 
the  said  G.  B.  and  others,  in  and  from  lawfully  recovering  the  same, 
and  thereby  to  impoverish  the  said  G.  B.  and  others ;  in  contempt  of  our 
said  Lady  the  Queen,  and  her  laws,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  heretofore  and  before  the  commission  of  the 
offence  hereinafter  mentioned,  the  said  H.  T.  had  been  the  agent  and 
servant  of  the  said  G.  B.  and  others,  with  authority  to  collect  debts  due 
to  the  said  G.  B.  and  others,  and  to  give  receipts  and  acquittances  for 
the  same,  which  said  authority,  at  the  time  of  the  committing  of  the 
offence  hereinafter  next  mentioned  was,  and  from  thence  hitherto  had 
been  altogether,  annulled  and  made  void  ;  and  the  jurors  aforesaid,  upon 
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their  oath  aforesaid,  do  further  present,  that  heretofore  and  at  the  time     Preoedmit. 
of  committing  of  the  oflence  hereinafter  mentioned,  the  said  T.  F.  W.        "77^ 
was  indebted  to  the  said  G.  B.  and  others,  in  a  certain  sum  of  money  for  in^jjj^e^for 
a  just  and  lawful  debt,  to  wit,  to  the  amount  of  75/.  and  upwards  ;  and  obtaining  money 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  bj  false 
the  said  H.  T.,  heretofore,  to  wit,  on  the   1st  day  of  Aprit  a.d.  1853,  pretences. 
and  whilst  the  said  T.  F.  W.  was  so  indebted  as  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
Central    Criminal    Court,    unlawfully     and    wilfully   did    solicit    and 
endeavour  to  persuade  the  said  T.  F.  W,  to  concur  and  join  with  him 
the  said  H.  T.  in  a  certain  unlawful  and  fraudulent  conspiracy,  com- 
bination, confederacy,   and  agreement,  in   manner   and  to  the   effect 
following,  that  is  to  say,  that  he  the  said  H.  T.,  for  reward  to  him  in  that 
behalf,  should  give  to  the  said  T.  F.  W.,  and  that  the  said  T.  F.  W. 
in  fraudulent  collusion  with  the  said  H.  T.,  should  receive  from  him 
divers  writings  so  to  be  made  and  fabricated  as  to  purport  to  be  receipts 
given  by  him    the    said  *H.  T.   to  the  said  T.  F.  W.  evidencing  and 
acknowledging  the  payment  of  money  by  him  the  said  T.  F.  W.  to  the 
said  H.  T.,  for  and  on  behalf  of  the  said  G.  B.  and  others,  to  the  intent, 
that  afterwards  and  whilst  the  said  debt  should  remain  due  and  owing 
from  the  said  H.  T.  to  the  said  G.  B.   and  others,  the  said  writings 
should  be  maintained  and  upheld  by  him  the  said  T.  F.  W.,  in  fraudulent 
collusion  with  the  said  H.  T.,  as  receipts,  vouchers,  and  acquittances, 
bonajide  received  by  him  the  said  T.  F.  W.,  from  the  said  H.  T.,  as  the 
agent  of  the  said  G.  W.  and  others,  in  that  behalf,  and  without  any 
fraudulent  collusion  whatever  with  the  said  H.  T.,  evidencing  and  ac- 
knowledging the  payment  and  discharge  of  the  said  debt,  and  thereby  to 
excuse  and  avoid  payment  of  the  same  debt  to  the  said  G.  B.  and  others  ; 
and  to  hinder,  delay,  impede,  and  altogether  defeat*and  prevent  the  said 
G.  B.  and  others  from  lawfully  recovering  the  said  debt,  and  thereby  to 
impoverish  the  said  G.  B.  and  others ;  in  contempt  of  our  said  Lady  the 
Queen,  and  her  laws,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 
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htdiciment  for  Perjury,  committed  btfore  a  Judge  of  a  provincial  County  Court, 
on  an  application  by  the  Defendant  to  be  discharged  from  a  certain  prison,  where 
he  was  in  custody  under  an  order  of  the  High  Court  of  Chancery  ^  for  a  Contempt 
of  that  Court. 

ESSEX,)  The  jurors  for  our  Lady  the  Queen  upon  their  oath 
to  wit.  J  present,  that  heretofore  and  after  the  making  and 
passing  and  coming  into  operation  of  a  certain  act  of  Parliament  made 
and  passed  in  a  certain  session  of  Parliament  holden  in  the  first  and 
second  years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  inti- 
tuled, An  Act  for  abolishing  Arrest  on  mesne  process  in  Civil  Actions, 
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except  in  certain  cases  Jor  extending  the  remedies  of  Creditors  agaaot 
the  property  of  Debtors  and  for  amending  the  laws  for  the  RM^  ef 
Insolvent  Debtors  in  England^    and    also  of  a   certain  other  act  of 
Parliament,  made  and  passed  in  a  certain  other  session  of  Parfianieiit 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present  Miges^ 
Queen  Victoria,  intituled  An  Act  for  the  more  easy  Beconery  of  Smatt 
Debts  and  Demands  in  England^  and  also  of  a  certain  other  act  of 
Parliament,  made  and  passed  in  a  certain  other  session  of  Parliameot 
holden  in  the  tenth  and  eleventh  years  of  the  reign  of  her  present  Miyesij 
Queen  Victoria,  intituled  An  Act  to  Abolish  the  Court  of  Review  n 
Banhruptcy,  and  to  make  Alterations  in  the  Jurisdiction  of  the  Courts  ef 
Bankruptcy  and  Court  for  the  Belief  of  Insolvent  Debtors^  and  afts 
the  fifteenth  day  of  September,  in  the  year  of  our  Lord  one  thoosaod 
eight  hundred  and  forty-seven,  to  wit,  on  the  twelfth  day  of  Fehniary, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two^  &  T^ 
late  of  Chelmsford,  in  the  county  of  £ssex,  gentleman,  was  in  actnal 
custody  within  the  walls  of  a  certain  prison  in  England,   to  wit,  at 
Springfield,  in  the  said  county,  upon  certain  process  issued  oat  of  the 
High  Court  of  Chancery  at  the  suit  of  S.  C.  jointly  with  other  peraoos, 
for  and  by  reason  of  his  contempt  of  her  said  Majesty's  High  Coort  of 
Chancery,  for  and  by  reason  of  the  nonpayment  of  money  ordered  to 
be  paid  by  the  said  High  Court  of  Chancery ;  and  that  the  said  S.  T. 
so  being  within  the  walls  of  the  said  prison  as  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  did  apply,  by  petition,  in  a  sommazy 
way,  to  the  Court  for  the  Belief  of  Insolvent  Debtors  in  England  for  his 
discharge  from  such  custody,  according  to  the  provisions  of  the  said 
act  firsfiy  above  recited,  which  said  petition  the  said  last-mentioned  oooit 
then  and  there  thought  it  reasonable  to  permit  and  did  permit.     And 
the  jurors  aforesaid, 'upon  their  oath  aforesaid,  do  further  present  that 
after  diners  proceedings  had  and  taken  in  the  matter  of  the  said  petition, 
and  after  due  order  made  by  the  said  Court  for  the  Belief  of  Insolvent 
Debtors  for  vesting  the  estate  of  the  said  S.  T.  in  the  provisional  assignee 
for  the  time  being  of  the  said  court,  and  the  said  S.  T.  within  such  time 
after  the  making  of  the  said  vesting  order,  as  the  said  court  thought 
reaspnable,  to  wit,  on  the  first  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-two,  according  to  the  provisions 
of  the  said  firsdy  recited  act,  did  deliver  into  the  said  Court  for  the 
Belief  of  Insolvent  Debtors  the  schedule  of  him  the  said  S.  T.  in  the  form 
required  by  the  said  act,  purporting  to  be  the  schedule  of  the  said  S.  T., 
and  whereby  he  then  and  there  declared  that  the  same  then  and  there 
contained  a  full  and  fair  description  of  him  the  said  S.  T.  as  to  his  name 
or  names,  trade  or  trades,  profession  or  professions,  together  with  his 
last  usual  place  of  abode,  and  the  place  or  places  where  he  had  resided 
during  the  time  when  his  debts  were  contracted ;  and  also  a  full  and 
true  description  of  all  debts  due  or  growing  due  from  him  at  the  time  of 
making  tiie  said  order  vesting  his  estate  and  effects  in  the  said  provisional 
assignee,  and  of  all  and  everj  person  and  persoQS  to  whom  he  was 
indebted,  or  who  to  his  knowledge  or  belief  claimed  to  be  his  creditors, 
together  with  the  nature  and   amount  of  such  debts  and  claims  re- 
spectively, distinguishing  such  as  were  admitted  from  such  as  were  disputed 
by  him  the  said  S.  T.,  and  also  a  full,  true,  and  perfect  account  of  idl  his 
estate  and  effects,  real  and  personal,  in  possession,  reversion,  remainder, 
or  expectancy ;  and  also  of  all  places  of  benefit  or  advantage  held  by 
him,  whether  the  emoluments  of  the  same  arose  from  fixed  salaries  or 
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.  from  fees  or  otherwise  ;  and  also  of  all  pensions  or  allowances  which  he    Pnoedenu. 

then  had  in  possession  or  reversion,  or  which  were  then  held  by  any        "^^^irr 
*|        other  person  or  persons  for  him  or  on  his  behalf,  or  of  and  fipom  which  he  inaiSment  fw 
^ '        then  derived  or  might  derive  any  manner  of  benefit  or  advantage ;  and  also  pojoiy. 
^  ^         of  all  rights  and  powers  of  any  nature  and  kind  whatsoever  which  he  then 
^        was,  or  any  other  person  or  persons  in  trust  for  him  or  for  his  use,  benefit, 
T        or  advantage,  were  in  any  manner  seized  or  possessed  of,  or  interested  in, 
■'        or  entitled  unto,  or  which  he  or  any  other  person  or  persons  in  trust 
'-         for  him  or  for  his  benefit  had  any  power  to  dispose  of,  charge,  or  exercise 
^         for  his  benefit  or  advantage,  together  with  a  full,  true,  and  perfect  account 
f '         of  all  the  debts  due  or  growing  due  at  the  time  of  making  the  said 
»  vesting  order  to  him,  or  to  any  person  or  persons  in  trust  for  him,  or 

^-  for  his  benefit  or  advantage,  either  solely  or  jointly  with  any  other 
B  person  or  persons,  and  the  names  and  places  of  abode  of  the  several 

i'  persons  from  whom  such  debts  were  then  due  or  growing  due,  and  of 
"f  the  witnesses  who  could  prove  such  debts  as  far  as  he  the  said  S.  T.  could 
i:  set  forth  the  same.     And  that  the  said  schedule  also  contained  a  balance 

:  sheet  of  so  much  of  the  receipts  and  expenditure  of  the  said  S.  T.,  and 

I  of  the  items  composing  the  same,  as  was  required  by  the  said  Court  for 

r  the  Belief  of  Insolvent  Debtors  in  that  behalf  and  did  fully  and  truly 

!!  describe  the  wearing  apparel,  bedding,  and  other  such  necessaries  of 

e  himself  and  family,  and  of  his  working  tools  and  implements  which  were 

J  excepted  by  him  from  the.  operation  of  the  act  of  Parliament,  firstly, 

%  above   recited,    together    with  the  value  of   such    excepted    articles 

i  respectively. 

I  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 

:  that  thereupon,  to  wit,  on  the  tenth  day  of  March,  in  the  year  of  our 

I  Lord  one  thousand  eight  hundred  and  fifty-two,  the  said  Court  for  the 

I  Kelief  of  Insolvent  Debtors,  under  and  by  virtue  of  the  said  act  thirdly 

I  above  recited,  did  make  its  order  referring  the  said  petition  for  hearing 

f  to  the  Chelmsford  District  Court  of  the  county  of  Essex,  he  the  said 

i  S.  T.  then  and  there  being  in  custody  within  the  walls  of  the  said 

g  prison  within  the  said  district,  and  did  transmit  the  said  petition  and 

the  said  schedule  to  such  last-mentioned  court  for  hearing  accordingly ; 

,  whereupon  W.  G.,  Esq.,  then  and  there  being  the  judge  of  the  said 

court  of  the  county  aforesaid,  did  forthwith  name  a  time  and  place  for 

(  the  said  S.  T.  to  be  brought  up  before  him  the  said  W.  G.  as  such 

judge  as  aforesaid  there  to  be  dealt  with  according  to  law,  that  is  to  say, 

for  the  purpose  last  aforesaid  did  appoint  the  twenty-seventh  day  of 

March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two, 

at  the  Shire-Hall,  at  Chelmsford  aforesaid,  the  said  last-mentioned  day 

not  being  more  than  four  calendar  months  after  the  date  of  such  notice, 

of  the  making  of  which  said  vesting  order  as  aforesaid,  and  of  the  said 

filing  of  the  said  schedule,  and  of  the  said  time  and  place  so  appointed 

for  the  said  S.  T.  to  be  brought  up  as  aforesaid,  the  said  W.  G.,  as  such 

judge  as  aforesaid,  did  then  and  there  cause  to  be  given  to  the  said  S.  C, 

and  others  the  creditors  of  the  said  S.  T.,  at  whose  suit  the  said  S.  T. 

was  then  still  detained  in  custody  in  the  said  prison,  and  also  to  the  other 

creditors  of  the  said  S.  T.  named  in  the  said  schedule  resident  within 

the  United  Kingdom,  whose  debts  amounted  to  the  sum  of  five  pounds, 

and  also  to  be  inserted  in  the  London  Gazette. 

And  ^e  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  said  twenty-seventh  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  at 
Chelmsford  aforesaid,  in   the  said  county,  the  said  S.  T.  being  such 
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PrecedetUt,    prisoner  as  aforesaid,  in  pursuance  of  the  said  appointment,  and  onder 
and   by  virtue  of  the  said  statute  thirdly  above  recited,  was  broi^ht 

luH^w^*  ^^  before  the  said  W.  G.,  then  being  judge  of  the  said  court  of  tkt 
i^H«^*  «•  county  aforesaid,  the  same  court  then  and  there  being  a  court  duly 
constituted,  appointed,  and  holden  under  and  in  pursuance  of  the  said 
statute  secondly  above  recited,  there  to  be  examined  touching  and 
concerning  his  said  schedule,  and  divers  other  matters  and  things 
according  to  law,  at  which  time  and  place  the  said  S.  C.  then  and  there 
being  a  creditor  of  the  said  S.  T.,  did  appear  to  examine  and  oppose  the 
discharge  of  the  said  S.  T.  in  pursuance  of  notice  theretofore  duly  given 
by  him  the  said  S.  C.  to  the  said  S.  T.  in  that  behalf,  and  then  and  there 
did  oppose  the  discharge  of  the  said  S.  T.  from  such  custody  as  aforesaid 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  before  and  at  the  time  of  the  filing  of  the  said  petition  the  skid 
S.  T.  had  as  executor  of  the  last  will  and  testament  of  A.  M.,  late  <£ 
Weeley,  in  the  said  county  of  Essex,  farmer,  deceased,  received  into 
the  hands  of  the  said  S.  T.  a  cheque  for  payment  of  one  thousand  ax 
hundred  pounds,  which  said  sum  of  one  thousand  six  hundred  pounds 
was  then  due  and  formed  part  of  the  estate  of  the  said  A.  M.  deceased, 
and  which  said  sum  of  money,  at  the  time  of  the  filing  of  the  said 
petition,  and  at  the  time  of  the  commission  of  the  offence  hereinafter 
mentioned,  remained  to  be  accounted  for  by  the  said  S.  T.  to  the  persons 
beneficially  entitled  thereto. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  at  the  time  of  the  commission  of  the  offence  hereinafter  mentioned, 
there  was  contained  in  the  said  schedule  a  certain  entry  and  statement  of 
and  concerning  the  said  sum  of  one  thousand  six  hundred  pounds,  by 
which  the  said  S.  T.  alleged,  declared,  and  made  it  to  appear  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  on  the  twenty-third  of 
October  one  thousand   eight  hundred  and   forty-nine,  the  said  A.  M. 
died  leaving  a  will  under  which  the  said  S.  T.  and  the  said  S.  C.  were 
appointed  executors,  that  he  the  said  S.  T.  and  S.  C.  proved  the  said  will, 
and  that  the  property  of  the  said  A.  M.  deceased,  had  been  sworn  under 
eight  thousand  pounds  ;  that  the  said  S.  C.  and  S.  T.  both  acted  under 
the  said  will  ;  that  he  the  said  S.  T.  had  been  the  professional  adviser  of 
the  said  A.  M.  for  many  years  previous  to  his  death,  through  the  said 
S.  C.'s  introduction ;  that  among  the  moneys  due  to  the  deceased's  estate 
was  the  said  sum  of  one  thousand  six  hundred  pounds  from  one  J.  N., 
of  Lamarsh,  Essex,  farmer,  a  client  of  the  said  S.  T. ;  that  a  few  weeks 
after  the  said  A.  M.'s  death  the  said  J.  N.  had  called  upon  the  said  S.  T. 
to  know  when  he  the  said  J.  N.  would  be  required  to  pay  the  said 
sum  of  one  thousand  six  hundred  pounds  ;  that  he  the  said  S.  T.  rephed 
within  twelve  months  after  the  said  A.  M.'s  death  ;  that  shortly  ailer 
this  the  said  J.  N.  again  called,  stating  he  had  a  friend  who  would 
advance  the  said  sum  of   one  thousand  six  hundred   pounds   about 
Christmas,  at  the  same  time  requesting  the  said  S.  T.  to  communicate 
with  one  R.  B.,  a  solicitor  of  Chelmsford  aforesaid,  a  brother  of  his  the 
said  J.  N.'s  said  friend ;  that  the  said  trust  account  under  the  said  A.  IdL's 
estate  was  continued  with  the  same  bank  as  the  testator  used  in  his  life 
time,  and  the  said  S.  C.  used,  namely,  that  of  Messrs.  Round  and  Co.  of 
Colchester,  they  also  being  clients  of  him  the  said  S.  T.  ;  that  about  a 
fortnight  before  Christmas,  in  the  year  of  our  Lord  1849,  being  at  his 
the  said  S.  T.'s  bankers,  Messrs.  M.  B.  E.  and  Co.,  and  his  account  being 
then  overdrawn  about  700/.,  though  the  firm  and  one  G.  H.  E.  one  of 
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the  firm,  were  indebted  to  the  said  S.  T.  for  professional  business  and  iVw«M»/«. 
money  advanced,  about  one  thousand  six  hundred  and  ninety-six  pounds,  ^  "cxvi 
he  the  said  S.  T.  requested  the  said  G.  H.  E.  to  place  to  the  credit  of  jn^ictment  for 
the  banking  account  of  the  said  S.  T.,  out  of  the  debt  due  to  him  the  perjury. 
said  S.  T.,  a  sum  of  one  thousand  pounds  ;  that  this  was  agreed  to  be 
done,  he  the  said  G.  H.  E.  asking  the  said  S.  T.  when  he  wanted  it,  to 
which  he  the  said  S.  T.  replied,  before  the  end  of  the  year.  That  at  this 
interview  the  said  G.  H.  E.  intimated  to  the  said  S.  T.  his  knowledge  of 
the  executorship  aforesaid,  under  the  said  A.  M.'s  estate,  and  also  his 
knowledge  of  the  fact  that  the  said  J.  N.  was  about  to  pay  off  the  said 
mortgage  ;  also  that  the  trust  account  was  kept  at  Messrs.  R.'s  bank,  and 
most  strenuously  urged  the  said  S.  T.  to  remove  the  trust  account  to  his 
bank,  in  order  that  they  might  have  the  use  of  the  trust  moneys  till  it  was 
necessary  to  invest  them  ;  that  he  the  said  S.  T.  positively  refused  to 
do  this,  as  all  the  parties  concerned  were  clients  ;  that  a  few  days  after 
this  interview,  Mr.  B.,  jun.,  one  of  the  other  partners,  urged  him  the 
said  S.  T.  to  the  same  effect,  when  he  declined.  That  on  the  afternoon 
of  Christmas-day,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-nine,  he  the  said  S.  T.  met  with  a  serious  accident  at  Lexden, 
in  consequence  of  which  his  life  was  in  jeopardy  for  a  considerable  time, 
being  confined  to  his  room,  and  unable  to  attend  his  business  for  seventeen 
days.  That  on  the  28th  day  of  December  the  said  B.  B.  wrote  to  him 
the  said  S.  T.  appointing  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  for  the  said  J.  N.  to  attend 
with  him  and  pay  up  the  said  mortgage-money,  one  thousand  six  hundred 
pounds,  and  receive  the  deeds.  That  the  said  S.  T.  was  quite  unable 
to  attend  to  his  business,  and  that  his  wife  wrote  to  the  said  S.  G.,  the 
co-executor  of  the  said  S.  T.,  on  the  twenty-ninth  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine,  telling 
him  of  the  said  R.  B.'s  appointment,  arranging  for  the  servant  of  the 
said  S.  T.  to  wait  on  the  said  S.  C.  at  his  house  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty, 
on  which  day  the  servant  of  the  said  S.  T.  took  the  testator's  box  con- 
taining the  deeds  of  this  and  other  mortgages,  of  which  the  said  S.  G. 
had  the  key,  to  him,  and  he  sent^he  servant  back  to  the  house  of  the  said 
S  T.  at  Lexden  with  the  said  J.  N.'s  deeds.  That  the  said  R.  B.  and 
J.  N.  attended  according  to  appointment,  paid  the  said  sum  of  one  thousand 
six  hundred  pounds,  by  cheque  on  Messrs.  S.'s  bank  at  Brain  tree,  and 
received  the  deeds  ;  that  he  the  said  S.  T.  then  directed  his  wife  to  send 
the  cheque  to  the  said  bank  of  Messrs.  R.  and  Co.,  but  that  she,  mieun- 
derstanding  the  directions  of  the  said  S.  T.,  sent  the  servant  with  the 
cheque  to  the  said  bank  of  Messrs.  M.  B.  E.  and  Co.,  instead  of  the  said 
bank  of  Messrs.  R.  and  Co.,  where  the  said  trust  account  of  the  said 
A.  M.,  deceased,  was  kept.  That,  on  coming  down  stairs  on  the  eleventh 
day  of  January  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty,  he  the  said  S.  T.  discovered  this,  and  immediately  wrote  to  the  said 
G.  H.  E.  to  see  him  the  said  S.  T.  on  the  subject.  That  the  said 
G.  H.  E.  came  to  see  him  the  said  S.  T.  within  one  hour,  and  that  he  the 
said  S.  T.  requested  him  instantly  to  send  the  said  sum  of  one  thousand 
six  hundred  pounds  to  the  said  bank  of  Messrs.  R.,  telling  him  the  money 
did  not  belong  to  him  the  said  S.  T.,  but  to  the  estate  of  the  said  A.  M. 
deceased,  of  which  fact  the  said  G.  H.  E.  admitted  he  was  aware  ;  that 
the  said  G.  H.  E.  left  him  the  said  S.  T.  with  the  promise  this  should  be 
done ;  that  on  the  return  of  the  said  S.  T.  to  his  office  at  Colchester,  on 
VOL.  VI.  t 
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Preeedenti.    the  thirty-first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
No'cxVl      ®^^^*  hundred  and  fifty,  he  the  said  S.   T.   fonnd  the   said    firm  d 
Indictment  for  ^'  ^*  ^'  ^^^  ^-  ^^^  °^^  credited  the  account  of  him  the  said  S.  T.  widi 
perjury.  the  Said  sum  of  one  thousand  pounds,  nor  had  they  returned  the  said 

sum  of  one^housand  six  hundred  pounds  to  the  said  bank  of  Messrs.  R. 
and  Co. ;  that  in  consequence  of  this,  he  the  said  S.  T.  immediately  made 
an  equitable  mortgage  of  his  Hill  Farm,  Peering,  Essex,  to  the  said  S.  C. 
the  co-executor  of  the  sud  S.  T.,  to  secure  the  said  sum  of  one  thousand 
six  hundred  pounds,  with  interest  at  four  pounds  per  centum  per  annun, 
as  paid  by  the  said  J.  N.  That  he  the  said  S.  T.  made  many  applicationi 
up  to  the  first  day  of  July  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty  to  the  said  firm  of  M.  B.  E.  and  Co.,  on  the  subject  of  the 
said  sum  of  one  thousand  six  hundred  pounds,  they  always  promising  to 
do  what  he  the  said  S.  T.  required  in  order  to  prevent  him  proceeding 
against  them  for  the  recovery  of  the  money ;  that  on  the  first  day  of 
July  he  the  said  S.  T.  found  that  Mr.  J.  S.  B.,  the  solicitor  to  the  said 
bank  of  Messrs.  M.  B.  E.  and  Co.,  had  been  advising  the  said  S.  C.  to 
file  a  bill  in  Chancery  against  him  the  said  S.  T.  for  the  restitation  of 
the  said  sum  of  one  thousand  six  hundred  pounds,  teUing  the  said  S.  C, 
that  if  he  the  said  S.  C.  did  not  do  so,  he  would  have  to  pay  the 
money  himself,  and  that  the  said  firm  of  Messrs.  M.  B.  E.  and  Co.  did  not 
know  the  said  sum  of  one  thousand  six  hundred  pounds  was  trust  money; 
that  the  said  S.  C.  informed  him  the  said  S.  T.  of  this ;  that  the  said  Mr.  R 
at  that  time  was  not  the  professional  adviser  of  the  said  S.  C,  but  he 
prevailed  on  him  to  let  him  take  proceedings  in  Chancery  against  him  the 
said  S.  T.,  which  he  immediately  did  ;  that  an  order  for  the  said  S.  T.  to 
pay  the  sum  of  one  thousand  six  hundred  pounds  into  court,  or  deposit 
security  for  the  same  was  the  result.  That  before  the  said  S.  T.  oonld 
get  matters  arranged  to  sell  the  Peering  Farm  aforesaid,  to  pay  the 
said  sum  of  one  thousand  six  hundred  pounds,  he  the  said  S.  T.  was 
arrested  for  the  amount,  and  his  property  sequestrated,  although  he  was 
then  under  a  contract  to  sell  the  property  to  a  Mr.  Gr.  for  more  than 
sufiicient  to  pay  the  said  sum  of  one  thousand  six  hundred  pounds, 
and  all  charges,  of  which  the  said  Mr.  B.  was  aware,  and  that  he  the  said 
S.  T.  had  then  been  in  custody  since  the  eleventh  day  of  November  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  before  and  at  the  time  of  the  commission  of  the  ofkface  hereinafter 
mentioned,  and  before  and  at  the  time  of  the  filing  of  the  said  petition, 
there  was  due  from,  and  remained  to  be  accounted  for,  by  the  said  S.  T.  to 
the  estate  of  the  said  A.  M.,  deceased,  the  sum  of  one  thousand  eight 
hundred  pounds,  for  and  in  respect  of  moneys  secured  to  the  said  A.  M. 
in  his  lifetime  by  the  said  S.  T.  upon  an  equitable  mortgage  by  him  of 
a  certain  estate  called  Hill  House,  Lexden,  in  the  said  county  of  Essex. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  at  the  time  of  the  commission  of  the  offence  hereinafter  mentioned 
there  was  contained  in  the  said  schedule  a  certain  entry  and  statement  of 
and  concerning  the  sfiid  sum  of  one  thousand  eight  hundred  pounds,  by 
which  the  said  S.  T.  alleged,  declared,  and  made  it  to  appear  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five,  and  up  to  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  for^-aix,  the  said 
8.  T.  had  moneys  in  hand  belonging  to  tl^s  said  A.  M.,  ft>r  which  from 
time  to  time  he  the  said  S.  T.  had  given  the  said  A.  M.  notes  of  hand 
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and  memorandumB  amounting  to  one  thoueand  eight  hundred  pounds  ;    Preeedenit. 
that  on  the  seventh  day  of  February,  in  the  year  of  our  Lord  one  thou-        "^^i 
sand  eight  hundred  and  forty-six,  the  said  S.  T.  proposed  to  the  said  inai^tment  fbr 
A.  M.  to  give  him  an  equitable  mortgage  of  an  estate  of  the  said  S.  T.  peijory. 
at  Hill  House,  Lexden ;  that  the  said  A.  M.  did  not  consider  this  neces- 
sary, but  subsequently  consented  to  receive  the  mortgage  as  security  for 
the  one  thousand  eight  hundred  pounds  aforesaid,  which  was  executed 
by  agreement  of  the  seventh  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-six,  and  that  he  the  said  S.  T. 
then  locked  up  the  agreement  and  deeds  in  the  box  of  the  said  S.  T.  at 
his  office  ;  that  the  said  S.  T.  was  afterwards  engaged  for  the  said  A.  M. 
up  to  Michaelmas  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-six,  in  lending  out  various  sums  amounting  to  one  thousand 
nine  hundred  pounds  ;  that  on  the  second  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-seven,  the  said  A.  M. 
again  called  on  the  said  A.  T.  with  seven  hundred  pounds  to  lend  out  to 
one  Mr.  S. ;  that  the  said  A.  M.  then  expressed  a  fear  that  his  holding 
the  said  deeds  of  the  Lexden  property  might  be  prejudicial  to  him  the 
said  S.  T.,  and  insisted  on  the  said  S.  T.  allowing  him  the  said  A.  M.  to 
cancel  the  said  agreement  for  the  equitable  mortgage,  and  for  him  the 
said  S.  T.  to  give  him  a  note  of  hand  for  the  said  one  thousand  eight 
hundred  pounds,  payable  six  months  after  notice  ;  that  this  was  done, 
and  the  said  agreement  and  deeds  were  given  up  to  the  said  S.  T., 
the  said  A.  M.  taking  the  said  note  away  with  him,  which  had  an 
indorsement  at  the  back  signed  by  the  said  A.  M.  and  the  said  S.  T., 
to  the  effect  that  the  said  note  was  given  in  lieu  of  the  said  agreement 
for  the  said  equitable  mortgage  ;  that  the  said  note  was  to  bear  interest 
at  four  pounds  per  centum  from  the  fourteenth  day  of  August,  one 
thousand  eight  hundred  and  forty-seven ;  that  the  said  S.  T.  paid  the 
interest  up  to  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty ;  that  the  said  A.  M.  died  on  the  twenty-third  day  of 
October  one  thousand  eight  hundred  and  forty-nine,  leaving  a  will  by 
which  the  said  S.  C,  and  he  the  said  S.  T.,  were  appointed  executors, 
since  which  time  he  the  said  S.  T.  had  paid  the  said  S.  C.  thirty-six 
pounds,  one  half-year's  interest  on  the  said  note ;  that  on  the  fourteenth 
day  of  October  one  thousand  eight  hundred  and  fifty  the  said  S.  T.  mort- 
gaged the  property,  the  deeds  of  which  the  said  A.  M.  formerly  held,  to 
the  London  and  County  Bank,  Lombard  Street,  London,  for  eight  hun- 
dred pounds  ;  that  when  the  property  of  the  said  S.  T.  at  Lexden  and 
Colchester  was  taken  possession  of  by  the  sequestrators  under  the  Chan- 
cery suit  creditors  numbered  One  in  the  said  schedule,  and  after  the 
imprisonment  of  the  said  S.  T.,  the  same  cancelled  agreement  given  up  to 
the  said  S.  T.  by  the  said  A.  M.  was  found  in  a  private  drawer  of  the 
said  S.  T.  which  the  said  sequestrators  broke  open ;  on  finding  which 
the  said  S.  C.  commenced  a  suit  in  Chancery  against  the  said  London 
and  County  Bank,  and  the  said  S.  T.,  to  recover  the  said  mortgage  deeds, 
he  alleging  that  at  the  time  of  the  imprisonment  of  the  said  S.  T.  the 
said  property  at  Lexden  was  still  subject  to  the  equitable  mortgage  to 
the  said  A.  M.,  though  the  said  S.  C.  well  knew  that  it  had  been  can- 
celled by  the  said  A.  M.,  and  in  addition  to  which  he  the  said  S.  T.  had 
then  paid  to  the  said  S.  C.  thirty-six  pounds,  the  half-year's  interest  on 
the  said  note  before-mentioned,  he  being  also  aware  that  he  the  said 
S.  T.  had  paid  the  said  A.  M.'s  interest  on  the  said  note  in  his  lifetime, 
an  account  of  which  the  said  S.  C.  brought  the  said  S.  T.,  and  he  the 
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eaid  S.  T.  Btill  had  a  set-off  against  the  said  S.  C,  as  executor  as  afore- 
said, of  about  thirty-five  pounds. 

And  the  jurors  aforesaid,  upon  their  oath  afpresaid,  do  further  present 
that  the  said  S.  T.  being  so  brought  before  the  said  W.  G.  so  then  and 
thei*e  being  such  judge  of  the  said  court  of  the  county  of  Sssex  aSon- 
said,  was  then  and  there,  before  the  said  W.  G.,  in  due  manner  sworn, 
and  did  take  his  corporal  oath  upon  the  Holy  Grospel  of  God,  to  speak  the 
truth  and  make  true  answers  upon  his  said  examination,  and  also  to  make 
true  answer  to  such  question,  as  should  then  and  there  be  put  to  him 
touching  the  matters  contained  in  the  said  schedule,  and  touching  and 
concerning  such  other  matters  and  things  as  the  said  W.  G.,  as  such  judge 
as  aforesaid,  should  think  fit  and  proper  to  inquire  into  in  order  to  the  due 
execution  of  the  laws  relating  to  the  relief  of  insolvent  debtors  in 
England,  he  the  said  W.  G.  then  and  there,  as  such  judge  as  aforesaid, 
having  sufficient  and  competent  lawful  power  and  authority  to  administer 
the  said  oath  to  the  said  S.  T.  in  that  behalf.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said  S.  T.  being  ao 
sworn  as  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  last  afore- 
said, in  the  said  court  of  the  county  aforesaid,  to  wit,  at  Chelmsford,  io 
the  said  county,  before  the  said  W.  G.,  then  and  there  being  judge  of  the 
said  court,  was  then  and  there  examined  upon  the  oath  of  him  the  said 
S.  T.,  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  of  and  concerning  the  said  schedule  and  the  several  matters 
contained  in  the  same,  and  of  and  concerning  such  other  matters  and 
things  as  seemed  fit  and  proper  to  the  said  W.  G.  to  be  inquired  into. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  preseot 
that  the  said  S.  T.  being  so  sworn  as  aforesaid,  the  said  W.  G.  did  then 
and  there,  and  in  execution  of  the  laws  relating  to  insolvent  debtors  in 
England,  examine  into  the  said  schedule  upon  the  said  oath  of  the  said 
S.  T.  upon  his  oath  aforesaid,  touching  and  concerning  the  several 
matters  contained  in  the  said  schedule ;  upon  which  said  examination  die 
said  S.  C,  and  divers  other  creditors  of  the  said  S.  T.,  in  pursuance  of 
the  said  notice  in  that  behalf,  and  by  and  with  the  permission  of  the 
said  W.  G.  as  such  judge  as  aforesaid,  and  having  given  satisfactory 
proof  of  their  right  to  oppose  the  discharge  of  the  said  S.  T.,  did  oppose 
the  said  discharge,  and  for  the  purposes  aforesaid  did  put  questions  to  the 
said  S.  T.  touching  the  matters  contained  in  the  said  schedule,  and 
touching  and  concerning  divers  other  matters  and  things,  to  wit,  the 
several  matters  and  things  hereinafter  alleged. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  at  and  upon  the  said  examination  of  the  said  S.  T.  the  following 
questions  became  and  were  material  questions  touching  and  concerning 
the  matters  contained  in  the  said  schedule,  and  which  the  said  W.  G. 
then  and  there  as  such  judge  as  aforesaid,  was  of  opinion  it  was  fit  and 
proper  should  be  pat  to  the  said  S.  T.,  and  did  in  fact  put  and  permit  to 
be  put  by  the  said  creditors  to  the  said  S.  T.  on  his  examination  afore- 
said, in  order  to  the  due  execution  of  the  laws  relating  to  insolvent 
debtors  in  England,  in  the  matter  of  the  said  petition,  the  following 
questions,  that  is  to  say,  whether  or  not  the  said  statement  and  entry 
contained  in  the  said  schedule  of  and  concerning  the  sum  of  one  thou- 
sand six  hundred  pounds  was  true ;  and  whether  or  not  the  truth 
really  was  that  the  said  S.  T.  had  been  unable  to  attend  to  the  business 
relating  to  the  paying  off  the  said  sum  of  one  thousand  six  hundred 
pomids  mortgage  on  the  said  first  day  of  January,  in  the  year  of  oar 
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*         Lord  one  thousand  eight  hundred  and  fiftj  ;  and  whether  or  not  it  was  the     Preoedentt. 

fact  that  the  wife  of  the  said  fc:.  T.  wrote  to  the  said  S.  C.  on  the  twentj-         

^  ninth  day  of  Decemher,  in  the  year  of  our  Lord  one  thousand  eight  ij^f-^l^^7f' 

hundred  and  forty-nine,  telling  him  of  the  said  alleged  appointment  of  peijiuy. 
ie  the  said  K  B.  and  arranging  for  the  servant  of  the  said  S.  T.  to  wait  on 

1  him  the  said  S.  C. ;  and  whether  or  not  it  had  heen  the  fact  that  the  said 

[  S.  T.  had  directed  his  said  wife  to  send  the  said  cheque  for  one  thousand 

i  six  hundred  pounds  to  the  said  hank  of  Messrs.  B.  and  Go. ;  and  whether 

I  or  not  the  said  wife  of  the  said  S.  T.  had,  notwithstanding  such  directions, 

[  sent  the  said  servant,  with  the  said  cheque,  to  the  hank  of  Messrs. 

t  M.  B.  E.  and  Co.  instead  of  the  said  bank  of  Messrs.  R.  and  Co. ;  and 

i  whether  or  not  the  fact  really  had  been  that  the  said  S.  T.  had  ever, 

I  and  when,  and  whether  or  not  on  coming  down  stairs  on  the  fourteenth 

day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty,  discovered  the  said  alleged  mistake,  and  what  the  said  S.  T.  had 
done  in  consequence ;  and  whether  or  not  the  said  S.  T.  had  written  to 
the  said  G.  H.  E.,  and  whether  or  not,  immediately  after  such  discovery, 
to  see  him  the  said  S.  T.  on  the  subject  of  the  said  alleged  mistake,  and 
whether  or  not  the  said  G.  H.  E.  thereupon  came  to  the  said  S.  T.,  and 
whether  or  not  thereupon  or  ever  the  said  S.  T.  requested  the  said 
G.  H.  E.  to  send  the  amount  of  the  said  one  thousand  six  hundred 
pounds  cheque  to  the  said  bank  of  Messrs.  B.  and  Co.  or  told  him  at  the 
same  or  any  time  that  the  said  money  did  not  belong  to  him  the  said 
S.  T.  but  to  the  estate  of  the  said  A.  M.  deceased  ;  and  whether  or  not 
the  said  G.  H.  E.  had  been  or  was  aware  of  that  fact,  and  whether  or 
not  the  said  G.  H.  E.  had  left  him  the  said  S.  T.  with  the  promise  that 
this  should  be  done ;  and  whether  or  not,  in  consequence  of  the  said 
Messrs.  M.  B.  E.  and  Co.  not  having  placed  the  sum  of  one  thousand 
pounds  to  the  credit  of  the  said  S.  T.  with  their  bank,  and  not  having 
transmitted  the  said  sum  of  one  thousand  six  hundred  pounds  to  the  bank 
of  Messrs.  R.  and  Co.  he  the  said  S.  T.  immediately,  or  in  fact  ever, 
made  an  equitable  mortgage  of  the  said  Hill  Farm,  Peering,  Essex,  to 
the  said  S.  C.  his  co-trustee,  to  secure  the  said  one  thousand  six  hundred 
pounds,  with  interest  at  four  pounds  per  cent.  ;  and  whether  or  not  it  was 
the  fact  that  the  said  S.  T.  had  made  application  to  the  said  firm  of 
Messrs.  M.  B.  E.  and  Co.  on  the  subject  of  the  said  one  thousand  six 
hundred  pounds ;  and  whether  or  not  it  was  the  fact  that  the  said  Messrs. 
M.  B.  E.  and  Co.  had  ever  made  any  and  what  promise  in  order  to  pre- 
vent the  said  S.  T.  proceeding  against  them  for  the  recovery  of  the  said 
sum  of  one  thousand  six  hundred  pounds  ;  and  whether  or  not  it  was  the 
fieust  that  the  said  S.  T.,  in  writing  or  otherwise,  desired  any  person  to 
take  the  said  cheque  to  the  said  bank  of  Messrs.  M.  B.  E.  and  Co.,  and 
whether  or  not  it  had  been  the  fact  that  any  deed  charging  the  said 
Peering  estate  with  the  said  sum  of  one  thousand  six  hundred  pounds 
was  put  into  the  said  box  by  the  said  S.  C. ;  and  whether  or  not  it  was 
the  fact  that  the  said  entry  and  statement  in  the  said  schedule  of  and 
concerning  the  said  sum  of  one  thousand  eight  hundred  pounds  was  true; 
and  whether  or  not  it  was  the  fact  that  the  said  S.  T.  had  given  to  the 
said  A.  M.  the  note  of  hand  of  him  the  said  S.  T.  for  the  said  sum  of 
one  thousand  eight  hundred  pounds,  payable  six  months  after  notice ; 
and  whether  or  not  thereupon  the  said  agreement  and  the  said  deeds 
mentioned  in  the  said  entry  and  statement  ^were  given  up  to  the  said 
S.  T.,  and  whether  or  not  the  said  A.  M.  did  in  truth  ever  take  away 
such  alleged  note,  and  whether  it  was  the  fact  that  the  said  alleged  note 
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PreeedetUs.     had  an  indorsement  at  the  back  thereof  signed  bj  the  said  A.  M.  and  the 

N  "tyvt      ^^  ^'  ^'^  ^^^  whether  or  not  to  the  effect  that  the  said  note  was  gi^ea 

Indictment  for   *°  ^®"  ^^  *^®  ^^^  agreement  for  the  said  equitable  mortgage,  and  whe- 

perjarj.  ther  or  not  it  was  the  fact  that  the  said  equitable  mortgage  had  ceased  to 

operate,  and  when  and  whether  or  not  on  the  second  daj  of  October^ 

in  the  jear  of  our  Lord  one  thousand  eight  hundred  and  forty-seveo ; 

and  whether  or  not  the  said  A.  M.  wished  the  same  to  be  cancelled,  and 

had  in  fact  received  or  taken  the  said  note  of  hand  for  the  said  sum  of 

one  thousand  eight  hundred  pounds  and  interest,  and  whether  the  said 

equitable  mortgage  had  in  fact  been  cancelled,  and  how,  and  whether  or 

not  bj  the  said  A.  M.,  and  whether  or  not  by  his  signing  a  memorandum 

at  the  back  of  the  said  note,  and  whether  or  not  such  note  had  anj 

special  indorsement,  and  for  what  purpose,  and  whether  or  not  to  show 

that  the  said  equitable  mortgage  had  been  cancelled. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  S.  T.  being  so  sworn  as  aforesaid,  not  haying  the  fear  of 
God  before  his  ejes,  but  devising  and  intending  to  pervert  the  due  coarse 
of  law  and  justice,  and  to  deceive  the  said  W.  G.  in  the  premises,  then 
and  there,  to  wit,  on  the  said  twenty-seventh  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  before  the  said 
W.  G.,  as  such  judge  as  aforesaid,  upon  the  said  examination,  unlawfully, 
Bsdsely,  wilfully,  knowingly,  and  corruptly  did  say,  depose,  swear,  make 
answer,  and  give  evidence  touching  and  concerning  the  said  schedule 
and  the  several  matters  therein  contained,  and  in  answer  to  and  of  and 
concerning  the  several  questions  and  subjects  of  enquiry  aforesaid, 
amongst  other  things,  in  substance  and  to  the  efiect  following,  that  is  to 
say,  that  the  said  entry  and  statement  contained  in  the  said  schedule  of 
and  concerning  the  sud  sum  of  one  thousand  six  hundred  pounds  was 
then  all  true;  that  the  truth  really  was  that  he  the  said  S.  T.  was 
quite  unable  to  attend  to  the  business  relating  to  the  paying  off  the  said 
sum  of  one  thousand  six  hundred  pounds  mortgage  money,  on  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fift7,  that  the  wife  of  the  said  S.  T.  did  write  to  the  said  S.  C.  on  the 
twenty-ninth  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-nine,  telling  him  of  the  said  appointment  of  the 
said  R.  B.,  and  arranging  for  the  servant  of  the  said  S.  T.  to  wait  on 
him  the  said  S.  C.    That  it  was  the  fact  that  he  the  said  S.  T.  directed 
his  said  wife  to  send  the  said  cheque  for  one  thousand  six  hundred 
pounds  mentioned  in  the  statement  and  entry,  to  the  said  bank  of 
Messrs.  R.  and  Co.,  but  that  she,  misunderstanding  his  directions,  sent 
the  said  servant  with  the  said  cheque  to  the  bank  of  Messrs.  M.  B.  £. 
and  Co.,  where  the  trust  account  was  kept ;  that  the  fact  really  was,  that 
on  coming  down  stairs  on  the  fourteenth  day  of  January,  in  the  year 
of  our  I^rd  one  thousand  eight  hundred  and  fifty,  he  the  said  S.  T. 
discovered  the  said  mistake,  and  immediately  wrote  to  the  said  G.  H.  £. 
to  see  him  the  said  S.  T.  on  the  subject  thereof ;    that  he  the  said 
G.  H.  E.  thereupon  came  to  him  the  said  S.  T.  within  one  hour.     That 
he  the  said  S.  T.  thereupon  requested  him  immediately  to  send  the  said 
amount  of  the  said  one  thousand  six  hundred  pounds  cheque  to  the  said 
bank  of  Messrs.  R.  and  Co.,  and  told  him  at  the  same  time  the  said  money 
did  not  belong  to  him  the  said  S.  T.,  but  to  the  estate  of  the  said  A.  M., 
of  which  fact  he  was  then  aware.     And  that  he  the  said  G.  H.  £.,  left 
him  the  said  S.  T.,  with  the  promise  that  this  should  be  done ;  that  in  con- 
sequence of  the  said  Messrs.  M.  B.  £.  and  Co.  not  having  placed  the  sum 
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of  ODe  thousand  pounds  to  the  credit  of  the  said  S.  T.  with  thmr  bank,  and    Preotdenu. 
^^  ;aot  having  transmitted  the  said  sum  of  one  thousand  six  hundred  pounds     ^  ~civi 

^  to  the  bank  of  Messrs.  R.  and  Co.,  he  the  said  S.  T.  immediatelj  made  inaiameDt  for 

'^  an  equitable  mortgage  of  his  Hill  Farm,  Peering,  Essex,  to  the  said  peijnry. 

^^  S.  C.  and  co-trustee,  to  secure  the  sum  of  one  thousand  six  hundred 

'-  pounds,  with  interest  at  four  pounds  per  centum,  as  paid  by  the  said 

^-  J.  N.  to  the  said  A.  M.'s  estate.      That  he  the  said  S.  T.,  made  many 

'^  applications  to  the  firm  of  Messrs.  M.  B.  E.  and  Co.  on  the  subject  of 

^  the  said  one  thousand  six  hundred  pounds,   and  that    thej  always 

*:  promised  to  do  what  the  said  S.  T.  required,  in  order  to  prevent  his 

^  proceeding  against  them  for  the  recovery  thereof ;  and  that  he  the  said 

c  S.  T.  did  not  in  writing  or  otherwise  desire  any  body  to  take  the  said 

s  cheque  to  the  said  bank  of  Messrs.  M.  B.  E.  and  Co.,  and  that  the  said 

deed,  charging  the  said  Peering  estate  with  the  said  sum  of  one  thousand 
r  six  hundred  pounds  was  put  into  the  said  testator's  box  by  the  said 

'i  S.  C.   That  the  said  entry  and  statement  in  the  said  schedule  of  and  con- 

i  oerning  the  said  sum  of  one  thousand  eight  hundred  pounds  was  all  true. 

s  That  he  the  said  S.  T.  did  give  to  the  said  A.  M.,  the  note  of  hand  of 

!i  bim  the  said  S.  T.,  for  the  said  sum  of  one  thousand  eight  hundred 

!:  pounds,  payable  in  six  months  after  notice,  and  thereupon  the  said 

>  agreement  and  the  said  deeds  mentioned  in  the  said  entry  and  statement 

B  were  given  up  to  tlie  said  S.  T.     That  the  said  A.  M.  did  in  truth  take 

{  away  with  him  the  said  note,  and  that  the  same  had  an  endorsement 

i  at  the  back  thereof,  signed  by  the  said  A.  M.,  and  the  said  S.  T.,  to  the 

$  effect  that  the  said  note  was  given  in  lieu  of  the  said  agreement  for  the 

I  said  equitable  mortgage,  that  the  said  equitable  mortgage  ceased  to  operate 

f  on  the  second  day  of  October,  in  the  year  of  our  Lord  one  thousand 

I  eight  hundred  and  forty-seven.     That  the  said  A.  M.  wished  it  to  be 

[  cancelled,  and  took  the  said  note  for  the  said  sum  of  one  thousand  eight 

^  hundred  pounds  and  interest.     That  the  said  equitable  mortgage  was 

I  cancelled  by  the  said  A.  M.,  by  signing  a  certain  memorandum  at  the 

,  back  of  the  said  note,  which  had  a  special  indorsement  to  show  that  the 

,  said  equitable  mortgage  had  been  cancelled  :  whereas  in  truth,  and  in 

,  fact,  the  said  entry  and  statement  contained  in  the  said  schedule  of  and 

concerning  the  said  sum  of  one  thousand  six  hundred  pounds,  at  the  time 
when  the  said  S.  T.  so  said,  deposed,  swore,  and  gave  evidence  as  afore- 
said, was  not  true.  And  whereas  in  truth  and  in  fact,  the  same  then 
was  and  is  false  and  untrue  in  divers  particulars,  to  wil^  the  particulars 
hereinafter  in  that  behalf  assigned  and  set  forth.  And  whereas  it  was 
not  nor  is  it  the  fact  that  the  said  S.  T.  was  unable  to  attend  to  the 
business  relating  to  the  paying  off  of  the  said  sum  of  one  thousand  six 
hundred  pounds  mortgage  money  on  the  first  day  of  January  in  the  year 
of  oui"  Lord  one  thousand  eight  hundred  and  fifty,  as  the  said  S.  T.  so 
said,  deposed,  swore,  made  answer,  and  gave  evidence  as  aforesiud ;  and 
whereas  the  fact  really  was  and  is  that  the  said  S.  T.  was  able  to  attend  to 
the  said  business,  and  did  in  fact  attend  to  the  same,  as  he  the  said  S.  T. 
at  the  time  he  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid,  well 
knew.  And  whereas  it  was  not  nor  is  it  the  fact  that  the  wife  of  the 
said  S.  T.  wrote  to  the  said  S.  C.  on  the  twenty-ninth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-nine, 
telling  him  of  any  appointment  whatever,  and  arranging  for  the  servant 
of  the  said  S.  T.  to  wait  on  him  the  said  S.  T.,  as  he  the  said  S.  T.  so 
said,  deposed,  swore,  made  answer,  and  gave  evidence  as  aforesaid,  as  he 
the  said  S.  T.,  at  the  said  time  when  he  so  said,  deposed,  swore,  made 
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answer,  and  gave  evidence  as  aforesaid,  well  knew.    And  whereas  it  ^ 
not  nor  is  it  the  fact  that  the  said  S.  T.  directed  his  said  wife  to  send  the 
said  cheque  for  one  thousand  six  hundred  pounds  mentioned  in  the  said 
statement  and  entry  to  the  said  bank  of  the  said  Messrs.  R.  and  Co*,  but 
that  she,  misunderstanding  his  direction,  sent  the  said  servant  with  the 
said  cheque  to  the  bank  of  Messrs.  M.  B.  E.  and  Co.,  instead  of  the  said 
bank  of  Messrs.  R.  and  Co.,  as  the  said  S.  T.  so  said,  deposed,  swore^ 
made  answer,  and  gave  evidence  as  aforesaid.     And  whereas  it  was  not 
nor  is  it  the  fact,  that  on  the  fourteenth  day  of  January,  in  the  yei&r  ci 
our  Lord  one  thousand  eight  hundred  and   fifty,  he  the  said  S.    T. 
discovered  the  said  mistake,  or  that  he  the  said  S.  T.  wrote  to  the  said 
6.  H.  £.  to  see  him  the  said  S.  T.  on  the  subject  thereof,  as  the  said 
S.  T.  so  falsely  said,  deposed,  swore,  made  answer,  and  gave  evidence  as 
aforesaid.     And  whereas   in  truth  and  in  fact,  the  said  S.  T.  never 
requested  the  said  G.  H.  E.  to  send  the  amount  of  the  said  one  thousand 
six  hundred  pounds  cheque  to  the  said  bank  of  Messrs.  R.  and  Co.,  and 
did  not  at  the  said  time  by  him  the  said  S.  T.  in  that  behalf  allied  or 
ever  tell  the  said  G.  H.  E.  that  the  said  money  did  not  belong  to  him 
the  said  S.  T.,  or  that  the  same  belonged  to  the  estate  of  the  said  A.  M^ 
as  he  the  said  8.  T.  so  said,  deposed,  swore,  made  answer,  and  gave 
evidence  as   aforesaid.     And  whereas  in  truth  and  in  fact,  the  said 
G.  H.  E.  did  not  leave  him  the  said  S.  T.  with  the  promise  that  this 
should  be  done,  or  that  the  said  sum  of  one  thousand  six  hundred  pounds 
cheque  should  be  sent  to  the  said  bank  of  Messrs.  R.  and  Ca,  as  the  said 
S.  T.  so  said,  deposed,  swore,  made  answer,  and  gave  evidence  as  afore- 
said.    And  whereas  it  was  not  nor  is  it  the  fact  that  the  said  S.  T.  ever 
made  to  the  said  S.  C,  his  said  co-trustee  as  aforesaid,  any  equitable 
mortgage  of  the  said  Hill  Farm,  Feering,  Essex,  as  the  said  S.  T.  so  said, 
deposed,  swore,  and  gave  evidence  as  aforesaid.     And  whereas  in  truth 
and  in  fact,  the  said  S.  T.  never  made  any  application  to  the  said  firm  of 
M.  B.  E.  and  Co.  on  the  subject  of  the  said  one  thousand  six  hundred 
pounds,  nor  did  the  said  firm  ever  make  any  promise  in  order  to  prevent 
the  said  S.  T.  from  proceeding  against  them  for  recovery  thereof.     And 
whereas  in  truth  and  in  fact  the  said  cheque  was  paid  into  the  said  bank  of 
the  said  Messrs.  M.  B.  E.  and  Co.,  by  the  express  desire  of  the  said  S.  T. 
And  whereas  in  truth  and  in  fact,  the  said  S.  T.  did,  by  a  certain  writing 
signed  by  the  said  S.  T.,  desire  a  certain  person,  to  wit,  to  the  jurors 
alo^esaid  as  yet  unknown,  to  take  the  said  cheque  to  the  said  bank  of 
Messrs.  M.  B.  E.  and  Co.,  to  wit,  on  the  said  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty.     And  whereas 
in  truth  and  in  fact,  the  said  alleged  deed,  charging  the  said  Feering 
estate  with  the  said  sum  of  one  thousand  six  hundred  pounds  was  not 
put  into  the  said  testator's  box  by  the  said  S.  C,  as  the  said  S.  T.  so 
said,  &c.  as  aforesaid,      And  whereas  in  truth  and  in  fact,  the  said 
entry  and  statement  contained  in  the  said  schedule  of  and  concerning  the 
said  sum  of  one  thousand  eight  hundred  pounds  at  the  time  when  the 
said  S.  T.  so  said,  deposed,  swore,  and  gave  evidence  as  aforesaid,  was 
not  true,  and  whereas  the  same  then  was  and  is  false  and  untrue  in 
divers  particulars,  to  wit,  in  the  particulars  hereinafter  in  that  behalf 
alleged.     And  whereas  in  truth  and  in  fact,  the  said  S.  T.  never  gave  to 
the  said  A.  M.  the  note  of  hand  of  him  the  said  S.  T.  for  the  said  sum  of 
one  thousand  eight  hundred  pounds,  nor  was  it  nor  is  it  the  fact  that 
thereupon  the  said  agreement,  and  the  other  deeds  mentioned  in  the  said 
schedule  entry  and  statement  were  given  up  to  the  said  S.  T.,  as  he  so 
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said,  &€.  as  aforesaid  ;  and  whereas  in  truth  and  in  fact,  the  said  A.  M.     PreeederUs. 

never  took  awaj  with  him  the  said  note,  nor  had  the  same  alleged  note    ^  ~c\vi 

any  endorsement  at  the  back  thereof,  sif?ned  by  the  said  A.  M.  and  the  indiciment  for 

said  S.  T.,  to  the  effect  that  the  said  note  was  given  in  lieu  of  any  agree-  peijarj. 

ment  for  the  said  equitable  mortgage,  as  the  said  S.  T.  so  said,   &c., 

as  aforesaid.     And  whereas  it  was  not  nor  is  it  the  fact,  that  the  said 

equitable  mortgage  ceased  to  operate  on  the  second  day  of  October  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven,  or  had  ceased 

to  operate,  as  the  said  S.  T.  so  said,  deposed,  swore,  and  gave  evidence  as 

aforesaid.    And,  whereas  in  truth  and  in  fact,  the  said  A.  M.  did  not  wish 

the  said  equitable  mortgage  to  be  cancelled,  as  the  said  S.  T.  so  said,  &c., 

as  aforesaid.     And  whereas  in  truth  and  in  fact  the  said  A.  M.  never 

took  the  said  note  of  hand  for  the  said  sum  of  one  thousand  eight 

hundred  pounds  and  interest.     And  whereas  in  truth  and  in  fact  the 

said  equitable  mortgage  was  never  cancelled  by  the  said  A.  M.  in  any 

manner  whatsoever.     And  whereas  in  truth  and  in  fact  the  said  alleged 

note   never  had  any  special  endorsement  to  show  that  the  security 

creating  the  said  equitable  mortgage  had  been  cancelled.     And  whereas 

the  truth  really  was  and  is  that  the  said  alleged  note  never  had  any 

existence  whatever,  but  was  so  falsely  sworn  and  alleged  to  have  been 

given  as  aforesaid,  for  the  purpose  of  fraud  and  deceit,  and  to  mislead 

the  said  W.  G.  as  such  judge  as  aforesaid  in  the  premises,  and  for  no 

other  purpose. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  he 
the  said  S.  T^  on  the  said  twenty-seventh  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifly-two,  in  the  said  court 
of  the  county  aforesaid,  at  Chelmsford  aforesaid,  in  the  county  aforesaid, 
on  his  oath  aforesaid,  before  the  said  W.  G.,  then  being  such  judge  as 
aforesaid,  and  then  and  there  having  sufficient  and  competent  power  and 
authority  to  take  the  examination  aforesaid,  and  to  administer  the  said 
oath  to  the  said  S.  T.  in  that  behalf  upon  the  said  examination  of  him 
the  said  S.  T.  unlawfully,  knowingly,  falsely,  wilfully,  and  corruptly  did 
forswear  himself,  give  false  evidence  and  commit  wilful  and  corrupt  per- 
jury in  manner  aforesaid  ;  against  the  form  of  the  statute  and  statutes  in 
such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Second  Count — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  heretofore,  and  after  the  making,  passing,  and  coming 
into  operation  of  the  several  acts  of  Parliament  in  the  first  count  of  this 
indictment  mentioned,  and  after  the  fifteenth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty -seven,  to  wit,  on 
the  twelfth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-two,  the  said  S.  T.  was  in  actual  custody  within  the  walls 
of  a  certain  prison  in  England,  to  wit,  at  Springfield,  in  the  county  of 
Essex,  that  is  to  say,  upon  certain  process  issued  out  of  the  High  Court 
of  Chancery,  at  the  suit  of  S.  C.  and  other  persons,  for  and  by  reason  of 
his  contempt  of  Her  Majesty's  High  Court  of  Chancery,  for  and  by  reason 
of  the  nonpayment  of  money  ordered  to  be  paid  by  the  said  High  Court 
of  Chancery  ;  and  that  the  said  S.  T.  so  being  within  the  walls  of  the 
said  prison  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  did  apply 
by  petition  in  a  summary  way  to  the  Court  for  the  Relief  of  Insolvent 
Debtors  in  England  for  liis  discharge  from  such  custody,  according  to  the 
provisions  of  the  said  act  firstly  above  recited,  which  said  petition  the  said 
court  then  and  there  thouglit  it  reasonable  to  permit  and  did  permit 
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And  the  jurors  aforesaid,  apoa  their  oath  aforesaid,  do  further  present 
that  afterwards,  and  after  divers  proceedings  had  and  taken  in  the  matter 
of  the  said  petition,  and  after  due  order  made  by  the  said  Coart  for  tht 
Relief  of  Insolvent  Debtors  for  vesting  the  estate  of  the  said  S.  T.  in 
the  provisional  assignee  of  the  said  court  for  the  time  bdng,  the  said 
S.  T.  within  such  time  after  the  making  of  the  said  vesting  order  as 
the  said  court  thought  reasonable,  to  wit,  on  the  first  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  ac- 
cording to  the  provisions  of  the  said  first-mentioned  act,  did  deliver  unto 
the  said  court  the  schedule  of  him  the  said  S.  T.,  according  to  the  form 
required  by  the  said  act. 

And  the  jurors  aforesaid,  upon  their  oath  aforesud,  do  further  present 
that  thereupon  and  afterwards,  to  wit,  on  the  tenth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  the  said  Court 
for  the  Relief  of  Insolvent  Debtors,  under  and  by  virtue  of  the  said  act 
thirdly  above  recited,  did  make  its  order,  referring  the  said  petition  for 
hearing  to  the  Chelmsford  District  Court  of  the  county  of  Essex,  he  the 
said  S.  T.  then  and  there  being  in  custody  within  the  walla  of  the  said 
prison  within  the  said  district,  and  did  transmit  the  said  petition  and  the 
said  schedule  to  such  last-mentioned  court  for  hearing  accordingly ;  where- 
upon W.  G.,  £sq.,  then  and  there  being  the  judge  of  the  said  court  of  the 
county  aforesaid,  did  forthwith  appoint  a  time  and  pUee  for  the  said  S.  T. 
to  be  brought  up  before  him  the  said  W.  6.,  as  such  judge  as  aforesaid, 
there  to  be  dealt  with  according  to  law,  that  is  to  say,  for  the  purpose  last 
aforesaid,  did  appoint  the  twenty-seventh  day  of  March,  in  tj^e  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two,  at  the  Shire  Hall,  Chelms- 
ford, the  said  last- mentioned  day  not  being  more  than  four  calendar  months 
after  the  date  of  such  appointment.  Notice  of  the  making  of  which  said 
vesting  order  as  aforesaid,  and  of  the  said  filing  of  the  said  schedule,  and 
of  the  said  time  and  place  so  appointed  for  the  said  S.  T.  to  be  brought 
up  as  aforesaid,  the  said  W.  G.,  as  such  judge  as  aforesaid,  did  then  and 
there  cause  to  be  given  to  the  said  S.  C.  and  the  said  other  persons^  the 
creditors  of  the  said  8.  T.,  at  whose  suit  the  said  S.  T.  was  then  still 
detained  in  custody  in  the  said  prison,  and  all  the  other  creditors  of  the 
said  S.  T.  named  in  the  said  schedule,  resident  within  the  United  King- 
dom, whose  debts  amounted  to  the  sum  of  five  pounds,  and  also  to  be 
inserted  in  the  London  Gazette, 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fiirther  present 
that  afterwards,  to  wit,  on  the  twenty-seventh  day  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  at  Chelmsford  afore- 
said, in  the  said  county,  the  said  S.  T.  being  such  prisoner  as  aforesaid,  in 
pursuance  of  the  said  appointment,  and  under  and  by  yirtue  of  the  said  sta- 
tute thirdly  above  recited,  was  brought  up  before  the  said  W.  G.,  then  being 
such  judge  of  the  said  court  of  the  county  aforesaid,  the  same  court  then 
and  there  being  a  court  duly  constituted,  appointed,  and  holden  under  and 
in  pursuance  of  the  said  statute  secondly  above  recited,  there  to  be  exa- 
mined touching  and  concerning  his  said  schedule,  at  which  time  and  place 
lastly  above  mentioned  the  said  W.  G.,  as  such  judge  as  aforesaid,  did 
examine  into  the  said  schedule  upon  the  oath  of  the  said  S.  T. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  W.  G.,  then  and  there,  for  divers  good  and  lawful  causes  him 
thereunto  moving,  did  adjourn  the  hearing  and  examination  of  the  said 
S.  T.  from  time  to  time,  until  a  subsequent  sitting  of  the  said  W.  G. 
in  the  court  of  the  county  aforesaid,  holden  at  Chelmsford^  in  and  for 
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^  the  said  eonnty^  on  Monday,  the  tenth  day  of  February,  in  the  year  of  oar    PreoedmUi. 

I  ii:  Lord  one  thousand  eight  hundred  and  fifty-three,  at  which  time  and  place         

IT  the  said  S.  C,  then  and  there  being  a  creditor  of  the  said  S.  T.,  did  appear  inJlcti^nt^ 

£  to  examine  and  oppose  the  discharge  of  the  said  S.  T.,  in  pursuance  of  perjary.      ^ 

k  notice  theretofore  duly  given  by  him  the  said  S.  G.  to  the  said  S.  T.  in 

:;  that  behalf  and  then  and  there  ^d  oppose  the  discharge  of  the  safd  S.  T. 

7 '.  from  such  custody  as  aforesaid. 

:y  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  ftirther  present 

^  that  the  said  S.  T.,  being  so  brought  before  the  said  W.  G.,  being  such 

;:  judge  of  the  said  County  Court  of  £9sex  aforesaid,  was  then  and  there, 

before  the  said  W.  G.  in  due  manner  sworn,  and  did  take  his  corporal  oath 
kr  upon  the  Holy  Gospel  of  God,  to  speak  the  truth  and  make  true  answer 

-  upon  his  said  examination,  and  also  to  make  true  answers  to  such 

^  questions  as  should  then  and  there  be  put  to  him  touching  and  concerning 

^^  the  matters  contained  in  t|ie  said  schedule,  the  same  having  then  been 

Q  amended  according  to  the  form  of  the  statute  in  such  case  made  and 

r  provided  ;  and  touching  and  concerning  such  other  matters  and  things 

*,  as  the  said  W.  G.,  as  such  judge  as  aforesaid,  should  think  fit  and  proper 

,j  to  inquire  into,  in  order  to  the  due  execution  of  the  law  relating  to  the 

,  relief  of  insolvent  debtors  in  England,  in  the  matter  of  the  said  petition, 

i,  he  the  said  W.  G.,  then  and  there,  as  such  judge  as  aforesaid,  having 

sufficient  and  competent  lawful  power  and  authority  to  administer  the 
said  oath  to  the  said  S.  T.  in  that  behalf.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the  said  S.  T.  being  so  sworn 
as  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
the  court  of  the  county  aforesaid,  before  the  said  W.  G.,  then  and  there 
being  judge  of  the  said  court,  was  then  and  there  examined  upon  the 
said  oath  of  him  the  said  S.  T.,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  of  and  concerning  the  said  amended 
schedule,  and  the  several  matters  therein  contained  ;  and  of  and  concern- 
ing such  other  matters  and  things  as  then  and  there  seemed  to  the  said 
W.  G.  to  be  fit  and  proper  to  be  enquired  into.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present  that  at  and  upon  the 
said  examination  there  was  produced  to  the  said  S.  T.  a  certain  paper 
writing  in  the  words,  abreviations,  and  figures  following,  that  is  to  say, 
**  pay  this  at  Mill's  bank,  bring  receipt  one  thousand  six  hundred  pounds, 
Samuel  TiUett,"  which  said  paper  writing,  it  had  then  been  alleged, 
accompanied  a  certain  cheque  for  one  thousand  six  hundred  pounds 
which  had  been  paid  to  the  credit  of  the  said  S.  T.  with  the  said  firm  of 
Messrs.  M.  B.  E.  and  Co.,  on  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther  present, 
that  at  and  upon  the  said  examination,  the  following  questions  became 
and  were  material  questions  touching  and  concerning  the  matters  contained 
in  the  said  amended  schedule,  and  which  the  said  W.  G.  then  and  there, 
as  such  judge  as  aforesaid,  was  of  opinion  it  was  fit  and  proper  should  be 
put  to  the  said  S.  T.,  and  did  in  I'act  put  and  permit  to  be  put  to  the 
said  S.  T.,  on  his  examination  aforesaid,  in  order  to  the  due  execution  of 
the  laws  relating  to  insolvent  debtors  in  England,  in  the  matter  of  the 
said  petition,  and  in  answer  and  reference  to  which  it  then  and  there 
became  material  and  necessary  in  the  matter  of  the  said  petition,  that  the 
said  W.  G.,  as  such  judge  as  aforesaid  should  be  truly  informed  by  the 
said  S.  T.  on  what  day  the  said  paper  writing  was  written,  and  whether  or 
not,  on  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
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eight  hundred  and  fiftj,  or  on  any  othei  and  what  daj,  and  npcm  what 
occasion  the  same  had  been  written,  and  whether  or  not  apon  the  occasioD 
when  the  said  cheque  was  so  paid  as  aforesaid  ;  and  whether  or  not  npoii 
any  other  and  what  occasion,  and  whether  or  not  it  was  the  fact  that  the 
same  had  been  written  upon  the  occasion  of  one^thousand  pounds  being 
received  by  the  said  S.  T.,  and  from  whom  such  sum  had  been  received, 
and  whether  or  not,  from  one  T.  R.,  and  to  what  the  said  paper  writing 
had  reference,  and  whether  or  not,  to  the  receipt  of  one  thousand  pounds 
from  the  said  T  R.,  and  whether  or  not  at  the  time  when  the  said  paper 
writing  was  so  produced  to  the  said  S.  T.  as  aforesaid,  the  whole  of  the 
said  paper  writing  was  in  the  handwriting  of  the  said  S.  T.,  and  whether 
it  was  the  fact  that  any,  and  what  part  thereof,  and  whether  any  part  of 
the  figure  6  in  the  same  paper  writing  was  not  in  the  handwriting  of  tlra 
said  S.  T.  at  the  time  when  the  same  was  so  produced  to  him  as  afore- 
said ;  and  whether  or  not,  on  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  the  said  paper  writing  was 
in  the  same  state  in  which  it  was  when  so  produced  to  the  said  S.  T.  aa 
aforesaid  ;  and  whether  or  not,  at  any  time,  the  figure  6  appearing  upon 
the  said  paper  writing,  had  been  by  any  person  other  than  the  said  S.  T., 
and  without  his  assent,  formed  from  a  figure  0  by  altering  and  converting 
a  figure  0  into  the  said  figure  6. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  the  said  S.  T.,  being  so  sworn  as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  devising  and  intending  to  pervert  the  due  oourse 
of  law  and  justice,  and  to  deceive  the  said  W.  6.  in  the  premises,  then 
and  there,  to  wit,  on  the  tenth  day  of  February,  in  the  year  of  oar  Lord 
one  thousand  eight  hundred  and  fifty-three,  before  the  said  W.  6^  as 
such  judge  as  aforesaid,  upon  the  said  examination,  unlawfully,  falsely, 
wilfully,  knowingly,  and  corruptly,  did  say,  depose,  swear,  make  answer, 
and  give  evidence  touching  and  concerning  the  several  qaestions  and 
matters  aforesaid,  amongst  other  things,  in  substance  and  to  the  effect 
following,  that  is  to  say — ^that  the  said  paper  writing  was  written  on  a 
day  other  than  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and    fifty ;    that  it  was  written  upon    the 
occasion    of  one  thousand  pounds  being  received  by  the  said  S.  T. 
from  the  said  T.  R. ;   that  the  said  paper  writing  had  ref^ence  to 
the  receipt  of  one  thousand  pounds  by  the  said  S.  T.  of  the  said  T.  R.  ; 
that  it  was  not  the  fact  that  at  the  time  when  the  said  piece  of  paper  was 
so  produced  to  the  said  S.  T.  as  aforesaid,  the  whole  of  the  said  paper 
writing  was  in  the  handwriting  of  him  the  said  S.  T.  ;  that  there  was  a 
part  of  the  figure  6  in  the  said  paper  writing  which  was  not  then  in  the 
handwriting  of  the  said  S.  T.,  and  that  on  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty,  the  said  paper 
writing  was  not  in  the  same  state  in  which  it  was  when  so  produced  to 
the  said  S.  T.  as  aforesaid,  and  that  the  figure  6,  appearing  upon  the  said 
paper  writing,  had  been  by  some  person  other  than  him  the  said  S.  T., 
and  without  his  assent,  formed  from  a  figure  0,  by  altering  and  converting 
a  figure  0  into  the  said  figure  6  ;  whereas  it  was  not  nor  is  it  the  fact  the 
said  paper  writing  was  written  on  a  day  other  than   the  first  day  of 
January  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty  ; 
and  whereas  the  same  was  not  written  upon  the  occasion  of  one  thousand 
pounds  being  received  by  the  said  S.  T.  from  the  said  T.  R.,  as  the  said 
S.  T.  so  said,  deposed,  swore,  made  answer,  and  gave  evidence  as  afore- 
said ;  and  whereas  in  truth  and  in  fact,  the  said  paper  writing  never  had 
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reference  to  the  receipt  of  one  thousand  pounds  by  the  said  S.  T.  from  Preeedenit. 
T.  R.,  as  he  the  said  S.  T.  so  said,  deposed,  swore,  made  answer,  and  "^vi 
gave  evidence  as  aforesaid  ;  and  whereas  it  was  and  is  the  fact,  that  at  xndictment  for 
the  time  when  the  said  S.  T.  so  said,  deposed,  swore,  made  answer,  and  perjaiy. 
gave  evidence  as  aforesaid,  the  whole  of  the  said  paper  writing  was  in  the 
handwriting  of  the  said  S.  T.,  as  the  said  S.  T.  at  the  time  he  so  said, 
deposed,  swore,  made  answer,  and  gave  evidence  as  aforesaid  well 
knew  ;  and  whereas  every  part  of  the  said  figure  6  then  was  and  still  is 
in  the  handwriting  of  the  said  S.  T.  And  whereas  in  truth  and  in  fact,  on 
the  said  first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty,  the  said  paper  writing  was  in  the  same  state  in  which 
it  was  when  so  produced  to  the  said  S.  T.  as  aforesaid  ;  and  whereas  in 
truth  and  in  fact  the  said  figure  6  appearing  upon  the  said  paper  writing 
bad  not  at  any  time  been  by  any  person  other  than  the  said  S.  T.,  or  with- 
out his  assent  formed  from  a  figure  0  by  altering  and  converting  a  figure  0 
into  a  figure  6;  and  whereas  the  truth  really  was  and  is  that  the  said  writ- 
ing and  every  part  thereof  was  and  is  in  the  handwriting  of  the  said  S.  T., 
and  the  same  and  every  part  thereof  was  written  by  him  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty ; 
and  whereas  the  truth  really  was  and  is  that  the  same  was  written  upon 
the  occasion  of  the  said  cheque  being  paid  to  the  credit  of  the  said  S.  T. 
as  aforesaid,  and  upon  no  other  occasion,  and  was  intended  to  have  refer- 
ence to  that  transaction,  and  to  no  other  transaction  whaterer. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said 
S.  T.,  on  the  said  tenth  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-three,  in  the  said  court  of  the  county  afore- 
said, on  his  oath  aforesaid,  before  the  said  W.  G-.,  then  being  such  judge  as 
aforesaid,  and  then  and  there  having  suflGicient  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  S.  T.  in  that  behalf  upon 
the  said  examination  of  him  the  said  S.  T.  unlawfully,  falsely,  knowingly, 
wilfully,  and  corruptly  did  forswear  himself,  give  false  evidence,  and  com- 
mit wilful  and  corrupt  perjury  in  manner  last  aforesaid ;  against  the  form 
of  the  statute  and  statutes  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 


No.  CXVH 

Indictment  agaaut  two  Drfendants  for  obtaining  Goods  by  falsely  prett 
that  one  qf  them  was  of  a  certain  Trade,  ana  a  respectable  and  i 
Person:  with  Counts  for  Conspiracy. 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen, 
(to  wit)  I      upon  their  oath  present,  that  here- 

tofore, and  before  and  at  the  time  of  the  commission  of  the  offence  herein- 
after next  mentioned,  J.  H.  G.,  late  of  the  parish  of  Saint  Marylebone,  in 
the  county  of  Middlesex,  labourer,  had,  under  the  assumed  name  of  L., 
made  application  to  E.  R.  and  another,  his  partner  in  trade,  to  be  supplied 
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Prec$dtnt$,    hj  them  with  goods  upon  credit,  and  that  the  said  J.  H.  G.  and  M.  BL, 
PY^ri     <>^^6i^^^  called  J.  S.,  otherwise  called  T.  B.,  late  of  the  same  place, 
Indictment  &r   ^^^"^^9  devising  and  contriving  fraudulently  to  induce  and  persuade  the 
obtaining  gooda  ^^^  ^*  ^  c^d  another  to  advance  to  the  said  J.  H.  G.  the  said  goods  on 
bj  false  the  faith  of  his  respectabilitj  and  ability  to  pay  for  the  same,  on  the  loth 

pretences.  ^j  q£  October,  A.P.  1852,  at  the  parish  aforesaid,  in  the  count j  afiire- 

aaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal    Court. 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  the  said 
E.  R.  that  the  surname  of  him  the  said  J.  H.  O.,  then  was  Li.,  thai  the 
said  J.  H.  6.  then  was  a  painter,  and  had  recently  come  from    the 
country  to  reside  in  London  ;  and  that  he  the  said  J.  H.  6.,  then  was  a 
respectable  and  responsible  person,  to  whom  credit  might  then  aafelj  be 
given  for  the  said  goods  ;  by  means  of  which  said  false  pretences,  they, 
the  said  J.  H.  6.  and  M.  H.,  otherwise  called  J.  8^  otherwise  called 
T.  B.,  did  then  and  there,  unlawfully,  knowingly,  and  designedly,  &an- 
dulently  obtain  of  and  from  the  said  £.  R.  and  another  four  and  a-half 
barreb  of  ale  of  the  value  of  lO/«  17^.,  one  barrel  of  stout  of  the  value  of 
2/.,  four  barreb  of  porter  of  the  value  of  6/^  thirty-six  bottles  of  ale  of 
the  value  of  12^.,  and  eighty-four  bottles  of  stout  of  the  value  of  liL  3«.  6dl, 
of  the  goods  and  chattels  of  the  said  E.  B.  and  another,  with  intent  then 
and  there  to  cheat  and  defraud  them  of  the  same  ;  whereas  in  truth  and 
in  fact,  the  surname  of  the  said  J.  H.  G.  was  not  then  L.,  nor  was  he  then 
a  painter,  nor  had  he  then  recently  come  from  the  country  to  resde  in 
London,  as  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  odier- 
wise  called  T.  B.,  so  falsely  pretended  as  aforesaid ;  and  whereas,  in  troth 
and  in  fiict,  the  said  J.  H.  G.  was  not  then  a  respectable  and  respon- 
sible person  to  whom  credit  might  then  safely  be  given  for  the  said 
goods  or  any  goods  whatever  ;  and  whereas,  on  the  contrary  thereof,  the 
said  J.  H.  G.  then  was  a  person  in  very  impoverished  circumstances  and 
of  very  disreputable  character,  and  had  so  assumed  the  said  false  name  of 
L.;  and  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  otherwise 
called  T.  B.,  so  falsely  pretended  that  the  said  J.  H.  G.  had  then  recently 
come  from  the  country  to  reside  in  London  as  aforesaid,  the  better  to  dis- 
guise and  conceal  Ins  impoverished    circumstances  and   disreputable 
character  aforesaid,  and  thereby  deceive,  cheat,  and  defraud  the  said 
E.  B.  and  another  as  aforesaid;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  heretofore  and  before  the  commission  of  the 
offence  hereinafter  next  mentioned,  the  said  J.  H.  G.  had  made  appli- 
cation to  the  said  £.  B.  and  another,  his  partner  in  trade,  to  be  supphed 
by  them  with  goods  upon  credit,  and  that  the  said  J.  H.  G.  and  M.  H., 
otherwise  called  J.  S.,  otherwise  called  T.  B.,  devising,  contriving,  and 
intending  to  deceive  the  said  E.  R.  and  another,  and  to  defraud  them  of 
such  goods,  on  the  day  and  year  afbresaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  unlawfully,  knowingly,  and  designedly  did  fiJsely  pretend  to  the 
said  E.  R.  that  the  said  J.  H.  G.  then  was  a  respectable  and  responsibls 
man,  to  whom  credit  might  be  safely  given  for  such  goods  ;  by  means  of 
which  said  false  pretences,  they,  the  said  J.  H.  G.  and  M.  H.,  otherwiso 
called  J.  S.,  otherwise  called  T.  B.,  did  then  and  there  unlawfully, 
knowingly,  and  designedly,  fraudulently  obtain  of  and  from  the  said 
£.  R.  and  another,  four  and  a-half  barrels  of  ale,  &c.,  the  goods  and 
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chattels  of  the  said  E.  R.  and  another,  with  intent  to  cheat  and  defraud    /Vvoedmtf. 
them  of  the  same  :  whereas,  in  truth  and  in  fact,  the  said  J.  H.  G.  was    ^   oxvil 
not  tlien  a  respectable  and  responsible  man,  to  whom  credit  might  be  iQ^i^tmeDt  for 
safely  given  for  the  said  goods,  as  thej  the  said  J.  H.  6.  and  M.  H.,  obtaioing  goods 
otherwise  caUed  J.  8.,  otherwise  called  T.  B.,  so  faslely  pretended  as  bj  hke 
aforesaid,  as  they  then  and  there  well  knew  ;  against  the  form  of  the  ?^^^^^ 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Third  Count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  H.  Gr.  and  M.  H.,  otherwise  called  J.  S., 
otherwise  called  T.  B.,  devising  and  intending  to  defraud  the  said  £.  R. 
and  another,  his  partner  in  trade,  and  to  induce  and  persuade  them  to 
advance  to  the  said  J.  H.  Gr.  the  sum  of  25L  on  the  promissory  note  of 
them  the  said  J.  H.  O.  and  M.  H.,  otherwise  called  J.  S.,  otherwise 
called  T.  B.,  upon  the  fidth  of  their  being  persons  of  respectability,  and 
able  and  willing  to  repay  the  said  sum  of  money  on  the  20th  day  of 
October,  a.d.  1862,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  did,  under 
assumed  names,  make  the  said  promissory  note,  and  deliver  the  same  to 
the  said  E.  R.  and  another,  and  did  then  and  there,  unlawfully, 
knowingly,  and  designedly,  falsely  pretend  to  the  said  E.  R.  that  the 
surname  of  him,  the  said  J.  H.  G.,  then  was  L.,  that  the  said  J.  H.  G. 
then  was  a  painter,  and  had  recently  come  from  the  country  to  reside  in 
London;  that  the  surname  of  him,  the  said  M.  H.,  otherwise  called  J.  S., 
otherwise  called  T.  B.,  then  was  S.,  that  he  then  was  a  tailor,  and  that 
he  the  said  J.  H.  G.,  then  was  a  respectable  and  responsible  person,  to 
whom  credit  might  then  be  safely  given  by  the  said  E.  R.  and  another  ; 
by  means  of  which  said  false  pretences,  they,  the  said  J.  H.  G.  and  M.  H., 
otherwise  called  J.  S.,  otherwise  called  T.  B.,  did  then  and  there,  unlaw- 
fully, knowingly,  and  designedly,  fraudulently  obtain  of  and  from  the 
said  E.  R.  and  another,  divers  of  their  moneys,  amounting  to  the  sum  of 
26L,  with  intent  to  cheat  and  defraud  them  of  the  same  ;  whereas,  in 
truth  and  in  fact,  the  surname  of  him,  the  said  J.  H.  G.,  was  not  then  L., 
nor  was  he  then  a  painter,  nor  had  he  then  recently  come  from  the 
country  to  reside  in  London,  as  the  said  J.  H.  G.  and  M.  H.,  otherwise 
called  J.  S.,  otherwise  called  T.  B.,  Msely  pretended  as  aforesaid ;  and 
whereas,  in  truth  and  in  fact,  the  surname  of  him  the  said  M.  H.,  other- 
wise called  J.  S.,  otherwise  called  T.  B.,  was  not  S.,  nor  was  he  then  a 
tailor,  as  they  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  S.,  other- 
wise called  T.  B.,  so  falsely  pretended  as  aforesaid ;  and  whereas,  in  truth 
and  in  fact,  the  said  J.  U.  G.  was  not  then  a  respectable  and  responsible 
person,  to  whom  credit  might  then  be  safely  given  by  the  said  E.  R.  and 
another,  as  the  said  J.  H.  G.  and  M.  H.,  otherwise  called  J.  8.,  otherwise 
called  T.  B.,  so  falsely  pretended  as  aforesaid  ;  and  whereas,  on  the  con- 
trary thereof,  the  said  J.  U.  G.  then  was  in  very  impoverished  circum- 
stances and  of  very  disreputable  character,  and  had  then  so  assumed  the 
false  name  of  L.,  and  they  the  said  J.  H.  G.  and  M.  H.,  otherwise  called 
J.  8.,  otherwise  called  T.  B.,  so  falsely  pretended  that  the  said  J.  H.  G. 
was  a  painter,  and  had  then  recently  come  frt>m  the  country  to  reside  in 
London  as  aforesaid,  the  better  to  disguise  and  conceal  his  impoverished 
circumstances  and  disreputable  character  aforesaid,  and  thereby  deceive, 
cheat  and  defraud  the  said  E.  R.  and  another;  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 
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Pr9Mdmt$,        Fourth  Count — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid. 
No.  cxvn     ^^  further  present  that  the  said  J.  H.  G.  and  M.  H.,  otherwise  called 
Indictment  ibr   ^'  ^''  Otherwise  called  T.  B.,  devising  and  intending  to  defraud  the  said 
obtoining  gooda  £•  R«  ^^  another,  his  partner  in  trade,  and  to  induce   and  persuade 
bj  false  them  to  advance  to  the  said  J.  H.  G.  the  sum  of  25L  on  the  securitj  of 

V^^^oem.  the  promissory  note  of  them  the  said  J.  H.  G.  and  M.  H^  otherwise 
called  J.  S.)  otherwise  called  T.  B.,  upon  the  faith  of  the  said  J.  H.  G^ 
being  a  person  of  credit  and  respectabilitj,  on  the  20th  day  of  October, 
▲.D.  1852,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  Central  Criminal  Court,  did  make  such  their 
promissory  note,  and  deliver  the  same  to  the  said  E.  R.  and  another,  and 
did  then  and  there,  unlawfully,  knowingly,  and  designedly,  falsely  pre- 
tend to  the  said  £.  R.,  that  he  the  said  J.  H.  G.  then  was  a  respectable 
and  responsible  person,  to  whom  credit  might  then  be  safely  given  by 
the  said  E.  R.  and  another;  by  means  of  which  said  false  pretences, 
they,  the  said  J.  H.  G.  and  M.  H.,  otherwise  c&lled  J.  S^  othervri^e 
called  T.  B.,  did  then  and  there,  unlawfully,  knowingly,  and  designedly, 
fraudulently  obtain  of  and  from  the  said  E.  R.  and  another,  divers  of 
their  moneys,  amounting  to  the  sum  of  25/.,  with  intent  to  cheat  and 
defraud  them  of  the  same ;  whereas,  in  truth  and  in  fact,  the  said 
J.  U.  G.  was  not  then  a  respectable  and  responsible  person,  to  whom 
credit  might  then  be  safely  given  by  the  said  £.  R.  and  another,  as  they, 
the  said  J.  H.  G.  and  M.  H.  then  and  there,  and  at  the  time  they  so 
falsely  pretended  as  aforesaid,  well  knew;  against  the  form  of  the  statnte 
in  such  case  made  and  provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

Fifth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  H.  G.  and  M.  H.,  otherwise  caUed  J.  Su, 
otherwise  called  T.  B.,  heretofore,  to  wit,  on  the  14th  day  of  October, 
A.i>.  1862,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly 
did  conspire,  combine,  confederate,  and  agree  together,  aud  with  divers 
evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid  as  yet  unknown,  by 
divers  false  pretences,  and  by  divers  unlawful,  fraudulent,  and  indirect 
ways,  means,  devices,  contrivances,  stratagems,  and  representations,  to 
obtain  and  acquire  of  and  from  the  said  £.  R.  and  another,  his  partner  in 
trade,  divers  lai^e  quantities  of  ale,  beer,  stout,  and  other  goods  and 
chattels,  of  and  belonging  to  the  said  E.  R.  and  another,  of  great  value, 
to  wit,  of  the  value  of  100/.,  and  wrongfully  to  deprive,  cheat,  and  defraud 
the  said  E.  R.  and  another  of  the  same,  and  of  the  price  and  value  thereof; 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  Count, — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  the  said  J.  H.  G.  aud  M.  H.,  otherwise  called  J.  S., 
otherwise  called  T.  B.,  heretofore,  to  wit,  on  the  20th  day  of  October, 
A.D.  1852,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly 
did  conspire,  combine,  confederate  and  agree  together  and  with  divers 
evil-disposed  persons,  to  wit,  to  the  jurors  aforesaid  as  yet  unknown,  by 
divers  false  pretences  and  by  divers  unlawful,  fraudulent,  and  indirect 
ways,  means,  devices,  contrivances,  stratagems,  and  representations,  to 
obtain  and  acquire  of  and  from  the  said  E.  R.  and  another,  his  partner  in 
trade,  divers  of  the  moneys  of  the  said  E.  R.  and  another,  to  wit,  to  the 
amount  of  25/.,  and  to  cheat  and  defraud  them  of  the  same ;  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING   THE   CHIMIN AL   LAW,   PASSED  IN  THE   SESSION   OP 
PARLIAMENT  OF    1853. 


BANK  NOTES  ACT. 
16  Vict.  Cap.  2. 

An  Act  to  amend  an  Act  of  the  First  Year  of  King  George  the  Fourth, 
for  the  further  /Prevention  of  forging  and  counterfeiting  Bank  Notes. 
[16th  December,  1852.] 

WHEREAS  by  an  act  passed  in  the  first  year  of  the  reign  of  King 
George  the  Fourth  it  was  enacted,  that  all  bank  notes  of  the 
Governor  and  Company  of  the  Bank  of  England  of  the  description 
therein  mentioned,  whereon  the  names  of  the  persons  intrusted  by  the 
governor  and  company  to  sign  the  same  should  be  impressed  by  machinery 
with  the  authority  of  the  said  governor  and  company,  should  be  good 
and  valid :  and  whereas  doubts  have  arisen  whether  the  provisions  of 
the  said  act  are  not  limited  to  notes  of  the  particular  description  therein 
mentioned  :  be  it  therefore  declared  and  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  that  all  notes,  bank  post  bills,  and  bank  bills  Siffnatarn  of 
of  exchange  of  the  said  governor  and  company,  whereon  the  name  or  *5*h""n**^ 
names  of  one  of  the  casMers  of  the  said  governor  and  company  for  ^  e;q.]|[||J 
the  time  being,  or  other  officer  appointed  or  to  be  appointed  by  the  nay  be  im- 
said  governor  and  company  in  that  behalf,  shall  or  may  be  impressed  or  pressed  on 
affixed  by  machinery  provided  for  that  purpose  by  the  said  governor  and  Notw,  &o.  bj 
company,  and  with  the  authority  of  the  said  governor  and  company,  shall  |^^^^ 
be  taken  to  be  good  and  valid  to  all  intents  and  purposes  as  if  such  notes,  \^\j^  ^riu 
bank  post  bills,  and  bank  bills  of  exchange  had  been  subscribed  in  the  ten,  which 
proper  handwriting  of  such  cashier  or  other  officer  as  aforesaid,  and  shall  8^*^!  ^ 
be  deemed  and  taken  to  be  bank  notes,  bank  post  bills,  and  bank  bills  of  ^^^' 
exchange  within  the  meaning  of  all  laws  and  statutes  whatsoever,  and 
shall  and  may  be  described  as  bank  notes,  bank  post  bills,  and  bank  bills 
of  exchange  respectively  in  all  indictments  and  other  criminal  and  civil 
proceedings  whatsoever,  any  law,  statute,   or  usage  to  the  contrary 
notwithstanding. 
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AGGRAVATED  ASSAULTS  ACT. 

16  Vict.  Cap.  30. 

An  Act  for  the  better  Prevention  and  Punishment  oj  aggravated  AssaulU 
upon  Women  and  Children,  and  for  preventing  Delay  and  Expenee 
in  the  Administration  of  certain  Parts  of  the  Criminal  Law. — [14th 
June,  1853.] 

WHEREAS  the  present  law  has  heen  found  insufficient  for  the  pro- 
tection of  women  and  children  from  violent  assaults :  be  it 
enacted  hj  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 
Power  of  L  When  any  person  shall  be  charged  before  two  justices  of  the  peace 

punishing,  on  gitting  at  a  place  where  the  petty  sessions  are  usually  held,  or  before  any 
Tiction '^Mwiuits  "^^gistrafe  of  the  police  courts  of  the  metropolis  sitting  at  any  such  police 
committed  on  court,  or  before  any  stipendiary  magistrate  elsewhere,  with  an  assault 
females  and  upon  any  female  whatever,  or  upon  any  male  child  whose  age  shall  not 
*"*<!*  ^JiJ*'*^  ^^  ^^^  opinion  of  such  justices  or  police  or  stipendiary  magistrates  exceed 
of  Ke  and  ot"  f*^"^®^"  years,  either  upon  the  complaint  of  the  party  aggrieved  or 
casioning  actual  Otherwise,  it  shall  be  lawful  for  the  said  justices  or  police  or  stipendiaiy 
bodily  barm,  magistrate,  if  the  assault  is  of  such  an  aggravated  nature  that  it  cannot 
extended.  in  their  or  his  opinion  be  sufficiently  punished  under  the  provisions  of 

the  statute  ninth  George  the  Fourth,  chapter  thirty- one,  to  proceed  to 
hear  and  determine  in  a  summary  way,  and  if  they  shall  find  the  same  to 
be  proved,  to  convict  the  person  accused  ;  and  every  offender  so  con- 
victed shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction,  with  or  without  hard  labour,  for  a  period  not  exceeding  six 
calendar  months,  or  to  pay  a  fine  not  exceeding  (together  with  costs)  the 
sum  of  twenty  pounds,  and  in  default  of  payment  to  be  imprisoned  as 
aforesaid,  with  or  without  hard  labour,  for  a  period  not  exceeding  six 
calendar  months,  unless  such  fine  and  costs  be  sooner  paid,  and  if  the 
magistrate  or  magistrates  shall  so  think  fit  shall  be  bound  to  keep  the 
peace  and  be  of  good  behaviour  for  any  period  not  exceeding  six  calen- 
dar months  from  the  expiration  of  such  sentence  ;  and  such  conviction 
shall  be  a  bar  to  all  future  proceedings,  civil  or  criminal,  for  or  in  respect 
No  appeal         of  the  same  assault ;  and  no  person  convicted  under  this  act  shaU  be 
again&t  socb       entitled  to  appeal  against  such  conviction  to  the  general  quarter  sessions 
coDTiction.         ^£  ^j,^  peace,  anything  to  the  contrary  in  any  statute  notwithstanding. 
C    rt  f  en  ral      ^'*  Where    any  recognizance  to  keep  the  peace  or  to  be  of  good 
or  quarter  sen-    behaviour  is  entered  into  by  any  person,  as  principal  or  surety,  before 
siona  maj,  upon  the  court  of  general  or  quarter  sessions  of  the  peace  of  any  county, 
proof  of  oonTio-  riding,  division,  city,  borough,  or  place,  or  before  any  justice  or  justices 
to  "a^f  ^^^^  ^^  *^®  peace  of  any  county,  riding,  division,  city,  borough,  or  place,  it 
dec?aro*rrecog-  *^*^'  ^  lawful  for  any  such  court  of  general  or  quarter  sessions  of  the 
nizance  to  keep  peace  as  aforesaid,  upon  applications  made  to  such  court,  to  declare  soch 
the  peace  or  to  recognizance  to  be  forfeited,  upon  proof  of  a  conviction  of  the  party 
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bound  by  Buch  recognizance  of  any  offence  which  is  in  law  a  breach  of  16  Vict  o.  aa 

the  condition  of  the  same ;  and   upon  further  proof  that  a  notice  in        

writing,  signed  by  the  person  seeking  to  put  such  recognizance  in  force,   A^^^^lt 

has,  seven  clear  days  before  the  commencement  of  such  sessions,  been        

personally  serred  upon  or  left  at  the  usual  place  of  abode  of  the  party  be  of  t^ 

or  each  of  the  parties  (if  more  than  one)  who  entered  into  such  recog-  behaTioor  to  be 

nizances,  that  an  application  will  be  made  to  the  said  general  or  quarter  *^"*«'* 

sessions,  that  the  said  recognizance  shall  be  declared  forfeited,  and  if 

such  recognizance  shall  be  declared  forfeited  all  such  proceedings  shall 

be  had  thereon  as  in  the  case  of  a  recognizance  forfeited  at  such  court  of 

general  or  quarter  sessions,  and  all  the  provisions  of  the  act  of  the  third 

year  of  King  George  the  Fourth,  chapter  forty-six,  and  of  the.  act  of  the 

fourth  year  of  the  said  king,  chapter  thirty-seven,  applicable  to  a  secog- 

nizance  so  forfeited  at  such  court,  shall  apply  to  a  recognizance  which 

shall,  upon  such  application  and  proof  as  hereinbefore  mentioned,  be 

declared  to  be  forfeited  ;  and  upon  notice  in  writing  of  such  intended 

application  to  the  said  general  or  quarter  sessions  being  given  to  any 

justice  or  justices,  before  whom  any  such  recognizance  shall  have  been 

taken,  four  clear  days  before  the  commencement  of  the  said  sessions,  the  • 

said  justice  or  justices  shall  transmit  the  said  recognizance  to  the  clerk  of 

the  peace  of  the  county,  riding,  division,  city,  borough,  or  place  within 

which  the  said  recognizance  shall  have  been  taken,  with  a  certificate  that 

the  said  recognizance  is  sent  to  him  by  reason  of  such  last-mentioned 

notice  having  been  so  given  as  aforesaid. 

III.  No  person  committed  to  prison  under  any  warrant  or  order  of  one  Detention  of 
justice  of  the  peace  for  or  on  account  of  not  entering  into  recognizances  persona  com- 
or  finding  sureties  to  keep  the  peace,  or  to  be  of  good  behaviour,  shall  be  ™»^'«<*  *<>  pn«>n 
detained  under  such  warrant  or  order  for  more  than  twelve  calendar  '^\j^^^^^^^^ 
months  from  the  time  of  such  commitment.  ance  Utnited. 

lY.  And  whereas,   by  reason  of  the  establishment  of  a   Court  of  indictmenta  for 
Criminal  Appeal,  the  removal  of  indictments  by  writ  of  certiorari  is  misdemeanor 
seldom  necessary  for  the  decision  of  questions  of  law,  but  is  nevertheless  °^^  ^  ^ 
sometimes  resorted  to  for  purposes  of  expense  and  delay :  be  it  enacted,  ^^^  ^^  ^ 
that  no  indictment,  except  indictments  against  bodies  corporate  not  on  affidariruiat 
authorized  to  appear  by  attorney  in  the  court  in  which  the  indictment  is  a  fair  trial 
preferred,  shall  be  removed  into  the  Court  of  Queen's  Bench,  or  into  the  ^^^^  be  had. 
Central  Criminal  Court,  by  writ  of  certiorari^  either  at  the  instance  of 
the  prosecutor  or  of  the  defendant  (other  than  the  Attorney-General 
acting  on  behalf  of  the  crown),  unless  it  be  made  to  appear  to  the  court 
from  which  the  writ  is  to  issue,  by  the  party  applying  for  the  same,  that 
a  fair  and  impartial  trial  of  the  case  cannot  be  had  in  the  court  below, 
or  that  some  question  of  law  of  more  than  usual  difficulty  and  import- 
ance is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the  premises  in 
respect  whereof  any  indictment  is  preferred,  or  a  special  jury,  may  be 
required  for  the  satisfactoiy  trial  of  the  same. 

y.  And  whereas  it  is  expedient  to  make  further  provision  for  pre-  ^^o  certiorari 
venting  the  vexatious  removal  of  indictments  into  the  Court  of  Queen's  toiasne  to 
Bench  :  be  it  therefore  enacted,  that  whenever  any  writ  of  certiorari  to  romore  indict- 
remove  an  indictment  into  tlie  said  court  shall  be  awarded  at  the  instance  JJJ^f^J^^ 
of  a  defendant  or  defendants,  the  recognizance  now  by  law  required  to  gi^en  for  paj- 
be  entered  into  before  the  allowance  of  such  writ  shall  contain  the  further  ment  of  costs, 
provision  following ;  that  is  to  say,  that  the  defendant  or  defendants,  in 
case  he  or  they  shall  be  convicted,  shall  pay  to  the  prosecutor  his  costs 
incurred  subsequent  to  the  removal  of  such  indictment ;  and  whenever 

X  2 
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16  Vict  c  30.  any  such  writ  of  certiorari  shall  be  awarded  at  the  instance  of  the  pro- 

secutor,  the  said  prosecutor  shall  enter  into  a  recognizance  (to  be  aeknoir- 

Aggravated    ledged  in  like  manner  as  is  now  required  in  cases  of  writs  of  ceriiorawi 

ssauits  Act,   n^jy.^^^  at  tjjg  instance  of  a  defendant)  with  the  condition  following  ; 

that  is  to  say,  that  the  said  prosecutor  shall  pay  to  the  defendant  or  de> 

fendants,  in  case  he  or  they  shall  be  acquitted,  his  or  their  costs  incarred 

subsequent  to  such  removal. 

How  co6t8  to  be      YI.  The  costs  hereinbefore  respectively  mentioned  shall  be  taxed 

tM^  and  reco-  according  to  the  course  of  the  Court  of  Queen's  Bench  ;  and  for  the 

^      '  recovery  thereof  the  persons  entitled  thereto  shall,  at  the  expiration  <^ 

ten  days  after  demand  made  of  the  person  or  persons  at  whose  instance 

the  writ  of  certiorari  was  awarded,  and  on  oath  made  of  such  demand 

and  refusal  of  payment,  have  a  writ  of  attachment  granted  against  him 

or  them  by  the  Court  of  Queen's  Bench  for  such  contempt ;  and  the  said 

court  shall  and  may  also  order  the  said  recognizance  to  be  estreated  into 

the  Exchequer. 

If  DO  racogniz-       VII.  If  the  person  or  persons  at  whose  instance  any  writ  of  certiorari 

EDce  giren,        ghall  be  awarded  shall  not,  before  the  allowance  thereof,  enter  into  such 

court  to  try  as    recognizance  as  is  hereinbefore  provided,  the  court  to  which  sach  writ 

awarded.      ^  ™^7  ^  directed  shall  and  may  proceed  to  the  trial  of  the  indictment,  as 

if  such  writ  of  certiorari  had  not  been  awarded. 
Not  to  apply  to       VIII.  This  act  shall  not  extend  to  any  writ  of  certiorari  awarded  at 
^^°w^!^    the  instance  of  Her  Majesty's  Attorney-General. 

rant  an        .       j^^  j^  ^^^^  ^^  lawful  for  one  of  Her  Miyesty's  principal  Secretaries 
Stot^'m  ^^      ^^  ^^*®'  ^^  *°y  J"^^®  ^^  *^®  ^^'^^  ^^  Queen's  Bench  or  Common  Pleas, 
his  wvnmt^^  ^^  ^^7  Baron  of  the  Exchequer,  in  any  case  where  he  may  see  fit  to  do 
bringing  up  a     80,  upon  application  by  affidavit,  to  issue  a  warrant  or  order  under  his 
prisoner  (not  in  hand  for  bringing  up  any  prisoner  or  person  confined  in  any  gaol,  prison, 
oMtody  under    ^^  place,  under  any  sentence  or  under  commitment  for  trial  or  otherwise, 
to  gi^'^ddtence.  (except  under  process  in  any  civil  action,  suit,  or  proceeding,)  before  any 
court,  judge,  justice,  or  other  judicature,  to  be  examined  as  a  witness  in 
any  cause  or  matter,  civil  or  criminal,  depending  or  to  be  inquired  of,  or 
determined  in  or  before  such  court,  judge,  justice,  or  judicature  ;  and  the 
person  required  by  any  such  warrant  or  order  to  be  so  broaght  bef<ne 
such  court,  judge,  justice,  or  other  judicature  shall  be  so  brought  ander 
the  same  care  and  custody,  and  be  dealt  with  in  like  manner  in  all  re- 
spects, as  a  prisoner  required  by  any  writ  of  habeas  corpus  awarded  by 
any  of  Her  Majesty's  Superior  Courts  of  Law  at  Westminster   to  be 
brought  before  such  court  to  be  examined  as  a  witness  in  any  cause  or 
matter  depending  before  such  court  is  now  by  law  required  to  be  dealt 
with. 

X.  This  act  shall  not  extend  to  Scotland  or  Ireland. 
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CONVICTED  PRISONERS  REMOVAL  AND  CONFINEMENT 

ACT. 

16  &  17  Vict.  Cap.  43. 

An  Act  for  enabling  the  Justices  of  Counties  to  contract  in  certain  Cases 
for  the  Maintenance  and  Conjinement  of  cwwicted  Prisoners  in  the 
Gaols  of  adjoining  Counties. — [4th  August,  1863.] 

WHEREAS  by  an  Act  passed  in  the  fifth  year  of  the  reign  of  his 
late  Mf^jesty  King  William  the  Fourth,  intituled  An  Act  for^A^  W. 4, 
effecting  greater  Uniformity  of  Practice  in  the  Government  of  the  several  ^  ^®' 
Prisons  in  England  and  Wales,  and  for  appointing  Inspectors  of  Prisons 
m   Great  Britain,  it  was  enacted,  that  it  should  be  lawfiil  for  his  said 
Majesty,  by  an  order  to  be  notified  in  writing  by  one  of  his  Majesty's 
principal  Secretaries  of  State,  to  direct  that  any  persons  in  prison  within 
England  and  Wales  under  sentence  of  any  court  or  of  any  competent 
authority  for  any  offence  committed  by  them  should  be  moved  from  the 
prison  in  which  they  ^ere  confined  to  any  other  of  his  Majesty's  prisons 
or  penitentiaries  within  England  or  Wales,  there  to  be  imprisoned  for 
and  during  their  respective  terms  of  imprisonment :  and  whereas  it  is 
expedient  to  extend  the  provisions  of  the  said  act  by  enabling  the  justices 
of  any  county  to  enter  into  contracts  in  certain  cases  for  the  maintenance 
and  confinement  of  convicted  prisoners  in  the  prison  of  an  adjoining 
county  :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  When  gaol  of 
of  the  same,  that  whenever  it  shall  appear  to  her  Majesty's  principal  '^7  oonvtj  is 
Secretary  of  State  for  the  Home  Department,  by  the  report  of  the  justices  *?°^^Sf  '^ 
assembled  at  any  general  quarter  sessions  of  the  peace  or  adjournment  Iria^^  the 
thereof,  held  for  any  county,  or  riding  or  division  of  a  county,  in  England  Secratwy  of 
or  Wales,  that  any  gaol  or  house  of  oon-ection  for  such  county,  riding  or  Sut«  maj 
division  of  a  county,  is  either  permanently  or  occasionally  insufficient  for  f '^thorize  tbe 
or  inadequate  to  the  safe  confinement  of  the  number  of  prisoners  com-  i^joblngoo^tr 
mitted  thereto,  or  to  give  effect  to  the  rules  prescribed  and  then  in  force  to  oootract  for 
under  any  acts  for  the  government  and  discipline  of  such  gaol  or  house  of  the  mainten- 
correction,  and  that  the  justices  of  the  peace  of  any  ac^oining  county,  or  "?» ^'^^ 
riding  or  division  of  a  county,  possess  the  requisite  accommmUition,  and  *      ^     *" 
are  willing  to  receive  into  and  maintain  in  the  gaol  or  house  of  correction 
of  such  adjoining  county,  or  riding  or  division  of  a  county,  any  specified 
number  of  such  prisoners,  it  shall  be  lawful  for  the  said  Secretary  of  State, 
if  he  shall  think  proper  so  to  do,  by  writing  under  his  hand  to  authorize 
the  visiting  justices,  or  any  three  of  them,  of  such  adjoining  counties, 
or  ridings  or  divisions  of  counties  respectively,  by  writing  under  their 
hand,  to  enter  into  such  contracts  for  the  reception,  maintenance,  and 
confinement  of  such  prisoners  in  the  gaol  or  house  of  correction  of  any 
ai^oining  county,  or  riding  or  division  of  a  county,  for  such  period  and 
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16  &  17  VicL   upon  Bach  terms  as  may  be  mutallj  agreed  upon  between  the  visituig 

^^^'       justices  of  such  adjoining  counties,  or  ridings  or  divisions  of  ooontm 

Convicted  Pri-  respectively,  and  when  in  pursuance  of  such  authority  any  sach  contract 

swiert  Removal  shfldl  have  been  entered  into,  the  same  or  a  counterpart  shall  be  subnutted 

^cu         to  the  next  general  quarter  sessions  of  the  peace  of  the  respective  oountiea^ 

or  ridings  or  divisions  of  counties,  parties  thereto,  and  filed  among  the 

records  of  the  said  counties,  ridings,  or  divisions  respectively  ;  and  all 

payments  to  become  due  under  such  contract  shall  be  payable  out  of  the 

county  rates  or  out  of  such  other  fund  as  but  for  such  contract  would 

have  been  chargeable  with  the  cost  of  maintenance  and  confinement  of 

the  said  prisoners  in  the  gaol  or  house  of  correction  from  which  thej  may 

be  so  removed  or  transferred  as  aforesaid. 


TRANSPORTATION  ACT. 
16  &  17  Vict.  Cap.  99. 


An  Act  to  substUtUe,  in  certain  ctueSy  other  Punishment^  in  lieu  of 
Transportation.— [20ih  August,  1853.] 

WHEREAS  by  reason  of  the  difficul^  of  transporting  offendoa 
beyond  the  seas  it  has  become  expedient  to  substitute,  in  certain 
No  person  to  cascs,  Other  punishment  in  Ueu  of  transportation  :  be  it  therefore  enacted 
be  sent^ed  to  ^^  ^j^^  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  oon- 
^wvtiJm  ^°^  ^^  ^^  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
or  for  foarteen  Parliament  assembled,  and  by  the  authority  of  the  same,  as  foUowa : 
yean  or  J,  After  the  commencement  of  this  act  no  person  shall  be  sentenced  to 

upwards.  transportation  who  if  this  act  had  not  been  passed  would  not  have  been 

pensJ^l^mde  ^**>^®  ^  ^  transported  for  life,  <w  for  a  term  of  fourteen  years  or  up- 
instead  of  wards  ;  and  no  person  shall  be  sentenced  to  transportaticn  for  any  term 
transportation    less  than  fourteen  years. 

for  less  than  jy^  j^j  penon  who  if  this  act  had  not  been  passed  might  have  been 

onrteen  yetfs.  g^^^^Q^^^  ^  transportation  for  a  term  of  less  than  fourteen  years  shall 
to  tJ^^*^^*  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
tatkm  foTfonr-  for  such  term  as  hereinafter  mentioned. 

teen  years  or  III.  Any  person  who  if  this  act  had  not  been  passed  might  have  been 
apwards  or  for  sentenced  to  transportion  for  a  term  of  fourteen  years  or  upwards  or  for 
H^  °^7  ^  life  shall,  after  the  commencement  of  this  act,  be  liable,  at  the  discretioD 
transportation,  of  the  court,  to  be  sentenced  either  to  such  transportation  for  foarteen 
or  to  penal  seiv  years  or  upwards  or  for  life,  or  to  be  kept  in  penal  servitude  for  such 
Tttnde  instead,  term  as  under  this  act  may  be  awarded  instead  of  such  transportation. 
Terms  of  penal  TV.  The  terms  of  penal  servitude  to  be  awarded  instead  of  the  trans- 
servitude  which  portation  to  which  any  offender  would  have  been  liable  if  this  act  .had 
lll?arded*in8tead  »o^  ^^^^  P*«^  ^^^  ^  ^  follows  ;  (that  is  to  say,) 
of  the  present  Inst^  of  transportation  for  seven  years  or  for  a  term  not  exceeding 

terms  of  trans-  seven  years,  penal  servitude  for  the  term  of  four  years  : 

porution.  Instead  of  any  term  of  transportation  exceeding  seven  years  and 
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not  exceeding  ten  years,  penal  serritade  for  anj  term  not  less  16  &  17  Vict 

than  four  and  not  exceeding  six  years  :  c  99. 

Instead  of  any  term  of  transportation  exceeding  ten  years,  and  not  m^~,  .. 

exceeding  Afteen  years,  penal  servitude  for  any  term  not  less  than  ^^'"'^^"  **^ 

six  and  not  exceeding  eight  years  :  1 

Instead  of  any  term  of  transportation  exceeding  fifteen  years,  penal 

servitude  for  any  term  not  less  than  six  and  not  exceeding  ten 

years: 
Instead  of  transportation  for  the  term  of  life  penal  servitude  for  the 

term  of  life  : 
And  in  every  case  where,  at  the  discretion  of  the  court,  one  of  any  two 
or  more  of  the  terms  of  transportation  hereinbefore  mentioned  might 
have  been  awarded,  the  court  shall  have  the  like  discretion  to  award  one 
of  the  two  or  more  terms  of  penal  servitude  hereinbefore  mentioned  in 
relation  to  such  terms  of  transportation. 

V.  Whenever  Her  Majesty,  or  the  Lord  Lieutenant  or  other  chief  Conditional 
Governor  or  Governors  of  Ireland  for  the  time  being,  shall  be  pleased  iw'^ons  to  be 
to  extend  mercy  to  any  offender  convicted  of  any  o^nce  for  which  he  Je5S^^ce'to*the 
may  be  liable  to  the  punishment  of  death,  upon  condition  of  his  being  substituted 
kept  to  penal  servitude  for  any  term  of  years  or  for  life,  such  intention  ponishment,  as 
of  mercy  shall  have  the  same  effect  and  may  be  signified  in  the  same  i°  ^"^^  ^ 
manner,  and  all  courts,  justices,  and  others  shall  give  effect  thereto  and  ^^ition'^of 

to  the  condition  of  the  pardon  in  like  manner,  as  in  the  cases  where  Her  tnui»portation. 
Majesty,  or  the  Lord  Lieutenant  or  other  chief  Governor  or  Governors 
of  Ireland  for  the  time,  is  or  are  now  pleased  to  extend  mercy  upon  con- 
dition of  transportation  beyond  seas,  the  order  for  the  execution  of  such 
punishment  as  Her  Majesty,  or  the  Lord  Lieutenant  or  other  chief  Gover- 
nor or  Governors  of  Ireland  for  the  time  being,  may  have  made  the  con- 
dition of  her,  his,  or  their  mercy,  being  substituted  for  the  order  for 
transportation. 

VI.  Every  person  who  under  this  act  shall  be  sentenced  or  ordered  to  Persons  under 
be  kept  in  penal  servitude  may,  during  the  term  of  the  sentence  or  order,  sentence  or 
be  confined  in  any  such  prison  or  place  of  confinement  in  any  part  of  the  ®''^®5  ®J  P®J°*^ 
United  Kingdom,  or  in  any  river,  port,  or  harbour  of  the  United  King-  "'^be' dealt  **^ 
dom,  in  which  persons  under  sentence  or  order  of  transportation  may  with. 

now  by  law  be  confined,  or  in  any  other  prison  in  the  United  Kingdom, 
or  in  any  part  of  Her  Majesty's  dominions  beyond  the  seas,  or  in  any 
port  or  harbour  thereof,  as  one  of  Her  Majesty's  principal  Secretaries 
of  State  may  from  time  to  time  direct ;  and  such  person  may  during  such 
t«rm  be  kept  to  hard  labour  and  otherwise  dealt  with  in  all  respects  as 
persons  sentenced  to  transportation  may  now  by  law  be  dealt  with  while 
so  confined. 

Vn.  All  acts  and  provisions  of  acts  now  applicable  with  respect  to  All  acts,  &&, 
persons  under  sentence  or  order  of  transportation  shall,  so  far  as  may  be  concerning  con- 
consistent  with  the  express  provisions  of  this  act,  be  construed  to  extend  J^^^Sanwr-^^ 
and  be  applicable  to  persons  under  any  sentence  or  order  of  penal  servi*  tation  made 
tude  under  this  act ;  and  all  the  powers  and  provisions  contained  in  the  applicable  for 
act  of  the  fifth  year  of  King  George  the  Fourth,  chapter  eighty-four,  *^f  pnrpoaes  of 
authorizing  the  appointment  by  Her  Majesty  from  time  to  time  of  places       ^^ 
of  confinement  as  therein  mentioned  for  male  offenders  under  sentence  or    « 
order  of  transportation,  and  authorizing  Her  Majesty  to  order  male 
offenders  convicted  in  Great  Britain  and  under  sentence  or  order  of 
transportation  to  be  kept  to  hard  labour  in  any  part  of  Her  Majesty's 
dominions  oat  of  England,  shall  extend  and  be  applicable  to  and  for  Uie 


clxviii 


APPENDIX. 


16  &  17  Viot. 
C.99. 

Tranqtortation 
AeL 


Powers  of  Socre- 
tarj  of  State  to 
be  exercised^in 
Ireland  by  Lord 
Lientenant. 


Her  Majesty 
may  f^rant 
licences  to  be 
at  lar^e  to 
convicts  under 
sentence  of 
transportation. 


Holder  of 
licence  not  to 
be  imprisoned, 
&0.,  by  reason 
of  his  sentence. 

If  licence  re- 
voked, the  con- 
vict  may  be 
apprehended, 
and  committed 
to  prison. 


appointment  by  Her  Majesty  of  like  places  of  confinement  in  any  put 
of  the  United  Kingdom  for  offenders  (whether  male  or  female)  sentenced 
under  this  act  in  any  part  of  the  United  Kingdom,  and  to  and  for  the 
ordering  of  such  offenders  to  be  kept  to  hard  labour  in  any  part  of  Her 
Majesty's  dominions  out  of  England  ;  and  all  the  provisions  of  the  said 
act  concerning  the  removal  to  or  from  and  confinement  in  the  places  of 
confinement  in  or  out  of  England,  appointed  under  the  said  act,  of  the 
ofiTenders  therein  mentioned,  and  all  acts  and  provisions  of  acts  now  in 
force  concerning  or  relating  to  the  regulation  and  government  of  soeh 
places  of  confinement,  and  the  custody,  treatment,  management,  and 
control  of  or  otherwise  in  relation  to  the  offenders  confined  therein,  shall, 
so  far  as  the  same  may  be  consistent  with  the  express  provisions  of  the 
act,  extend  and  be  applicable  to  ai\d  for  the  removal  to  and  from  and 
confinement  in  the  places  of  confinement  appointed  under  this  act  of  the 
oiFenders  sentenced  in  any  part  of  the  United  Kingdom,  and  otherwi^ 
be  applicable  to  and  in  respect  of  such  places  of  confinement  and  the 
ofiTenders  to  be  confined  therein. 

VIII.  Provided  always,  that  all  the  powers  vested  under  this  act,  ex- 
pressly or  by  reference  to  any  other  act,  in  one  of  Her'Majes^s  principal 
Secretaries  of  State,  shall  in  relation  to  places  of  confinement  in  Ireland, 
or  where  such  powers  are  otherwise  to  be  exercised  in  Ireland,  be  exer- 
cised by  the  Lord  Lieutenant  or  other  chief  Governor  or  Governors  of 
Ireland  ;  and  where  the  signature  of  one  of  Her  M^esty's  principal 
Secretaries  of  State  would  be  necessary  in  relation  to  the  exercise  of 
such  powers,  the  signature  of  such  Lord  Lieutenant  or  chief  Governor 
or  Governors,  or  his  or  their  chief  secretary,  shall  be  sufiicient  in  the 
case  of  the  exercise  of  such  powers  by  such  Lord  Lieutenant  or  chief 
Governor  or  Governors. 

IX.  It  shall  be  lawful  for  Her  Majesty,  by  an  order  in  writing  under 
the  hand  and  seal  of  one  of  Her  Majesty's  principal  Secretaries  of  State,  to 
grant  to  any  convict  now  under  sentence  of  transportation,  or  who  may 
hereafter  be  sentenced  to  transportation,  or  to  any  punishment  substituted 
for  transportation  by  this  act^  a  licence  to  be  at  lai^e  in  the  United 
Kingdom  and  the  Channel  Islands,  or  in  such  part  thereof  respectively 
as  in  such  licence  shall  be  expressed,  during  such  portion  of  his  or  her 
term  of  transportation  or  imprisonment,  and  upon  such  conditions  in  all 
respects  as  to  Her  Majesty  shall  seem  fit ;  and  it  shall  be  lawful  for  Her 
Majesty  to  revoke  or  alter  such  licence  by  a  like  order  at  Her  Mi^esty's 
pleasure. 

X.  So  long  as  such  licence  shall  continue  in  force  and  unrevoked,  such 
convict  shall  not  be  liable  to  be  imprisoned  or  transported  by  reason  of 
his  or  her  sentence,  but  shall  be  allowed  to  go  and  remain  at  large 
according  to  the  term  of  such  licence. 

XL  Provided  always,  that  if  it  shall  please  Her  Miyesty  to  revoke 
any  such  licence  as  aforesaid  it  shall  be  lawful  for  one  of  Her  Majesty's 
principal  Secretaries  of  State,  by  warrant  under  his  hand  and  seal,  to 
signify  to  any  one  of  the  police  magistrates  of  the  metropolis  that  such 
licence  has  been  revoked,  and  to  require  such  magistrate  to  issue  his 
warrant  under  his  hand  and  seal  for  the  apprehension  of  the  convict  to 
whom  such  licence  was  granted,  and  such  magistrate  shall  issue  his  war- 
rant accordingly,  and  such  warrant  shall  and  may  be  executed  by  the 
constable  to  whom  the  same  shall  be  delivered  for  that  purpose  in  any  part 
of  the  United  Kingdom,  or  in  the  isles  of  Jersey,  Guernsey,  Aldemey,or 
Sark,  and  shall  have  the  same  force  and  effect  in  all  the  said  places  as  if 
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the  same  had  been  originally  issued  or  Bnbfleqaently  endorsed  by  a  justice  16  ft  17  Viet 
of  the  peace  or  magistrate,  or  other  lawful  authority  having  jurisdiction        ^^' 
in  the  place  where  the  same  shall  be  executed  ;  and  such  convict  when  jYaruporuaUm 
apprehended  under  such  warrant  shall  be  brought,  as  soon  as  he  conve-         Act, 
nientlj  may  be,  before  the  magistrate  by  whom  the  said  warrant  shall        ^— 
have  been  issued,  or  some  other  magistrate  of  the  same  court,  and  such 
magistrate  shall  thereupon  make  out  his  warrant  under  his  hand  and  seal 
for  the  recommitment  of  such  convict  to  the  prison  or  place  of  confine- 
ment from  which  he  was  released  by  virtue  of  the  said  licence,  and  such 
convict  shall  be  so  recommitted  accordingly,  and  shall  thereupon  be 
remitted  to  his  or  her  original  sentence,  and  shall  undergo  the  residue 
thereof  as  if  no  such  licence  had  been  granted. 

XIL  No  person  shall,  after  the  commencement  of  this  act,  be  liable  Persons  ooa- 
to  be  transported  by  reason  only  of  a  conviction  for  larceny  after  a  pre-  ▼wted  of  larceny 
vious  conviction  for  felony,  but  every  such  person  so  convicted  may  be  conrictionfor 
punished  by  penal  servitude  for  any  term  not  less  than  four  years  and  felonj  not  to 
not  more  than  ten  years.  be  transported. 

Xm.  Provided  always,  that  nothing  in  this  act  contained  shall  in  Qoeen*8  prero- 
any  manner  affect  Her  Majesty's  royal  prerogative  of  mercy,  or  any  pre-  g^tive. 
rogative  of  mercy  vested  in  the  Lord  Lieutenant  or  other  chief  Governor 
or  Governors  of  Lreland  for  the  time  being. 

XrV.  Provided  also,   that  nothing  herein  contained  shaU  interfere  Discretion  of 
with  or  affect  the  authority  or  discretion  of  any  court  in  respect  of  any  court  aa  to 
punishment  which  such  court  may  now  award  or  pass  on  any  offender  »ltenuite 
other  than  transportation,  but  where  such  other  punishment  may  be  n"°JJ;  SJf^** 
awarded  at  the  discretion  of  the  court,  instead  of  transportation,  or  in  affected, 
addition  thereto,  the  same  may  be  awarded  instead  of  or  (as  the  case 
may  be),  in  addition  to  the  punishment,  substituted  for  transportation 
under  this  act. 

XV.  For  the  purposes  of  this  act,  the  term  **  transportation"  shall  Timnsportatioa 
include  banishment  beyond  the  seas.  *»  indode 

XVI.  This  act  shall  commence  from  and  after  the  first  day  of  Sep-  ^°»^me°t- 
tember  one  thousand  eight  hundred  and  fifty-three.  Commencement 


DEFACING  THE  COIN  ACT. 
16  &  17  Vict.  Cap.  102. 

An  Act  to  prevent  the  defacing  of  the  current   Coin  of  the  Realm. — 
[20th  August,  1853.] 

WHEREAS  a  practice  has  arisen  of  defacing  the  coin  of  the  realm 
by  stamping  the  same  for  advertising  purposes,  and  bending  the 
same,  and  it  is  expedient  to  make  provision  for  preventing  the  coin 
from  being  so  defaced  and  bent :  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

y 
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L  If  anj  persoB  shall  de&oe  anj  of  the  Queen's  cnrrent  gold,  sflver  or 
copper  coin,  bj  stamping  thereon  any  names  or  words,  whether  soch  oob 
shall  or  shall  not  be  thereby  diminished  or  lightened,  or  shall  use  any 
machine  or  instrument  for  the  purpose  of  bending  the  same,  everj  anck 
offender  shall  in  England  and  Ireland  be  guilty  of  a  miademeaaor,  and 
in  Scotland  of  a  crime  or  offence,  and  being  convicted  thereof  shall  he 
liable  to  fine  or  imprisonment,  or  fine  and  imprisonment  at  the  discretifla 
of  the  court. 

11.  No  tender  of  payment  in  money  made  in  any  gold,  silver,  or  cof^ier 
coin  so  de&ced  or  stamped  as  aforesaid  shaU  be  allowed  to  be  legal  tender; 
and  if  any  person  shall  tender,  utter,  or  put  off  any  coin  so  de£ued, 
stamped,  or  bent  as  aforesaid,  he  shall,  on  summary  conviction  thereof 
before  two  justices,  be  liable  to  forfeit  and  pay  any  sum  not  exceeding 
forty  shillings :  provided  always,  that  it  shall  not  be  lawful  for  any  persoa 
to  proceed  for  any  such  penalty  as  last  aforesaid  without  the  consent  (in 
England  or  Ireland)  of  her  Majesty's  Attorney- General  for  England  or 
Ireland  respectively,  or  (in  Scotland)  of  the  Lord  Advocate. 


6  &  7  Vict. 
C.34. 


5  &  6  Vict 
c3S. 


Recited  act 
extended  to  all 
feloniea. 


APPREHENSION  OP  OFFENDERS  ACT  AMENDMENT. 

16  &  17  Vict.  Cap.  118. 

An  Act  to  ametid  an  Act  of  the  seventh  year  of  Her  Majesty  for  the 
better  Apprehension  of  certain  Offenders, — [20th  August,  1853.] 

WHEREAS  by  an  act  passed  in  the  session  holden  in  the  sixth  and 
seventh  years  of  her  Migesty  (chapter  thirty-four)  "  for  the  better 
apprehension  of  certain  offenders,"  it  is  provide^  that  it  shall  not  he 
lawful  for  any  person  to  endorse  his  name  upon  any  such  warrant  as 
therein  mentioned,  for  the  purpose  of  authorizing  the  apprehension  of  any 
person  under  that  act,  unless  it  shall  appear  upon  the  face  of  the  said 
warrant  that  the  offence  which  the  person  for  whose  apprehension  the 
said  wan*ant  has  been  issued  is  charged  to  have  committed  is  sach  that, 
if  committed  within  that  part  of  Her  Majesty's  dominions  where  the 
warrant  is  so  endorsed,  it  would  have  amounted  in  law  to  a  treason,  or 
some  felony  such  as  the  justices  of  the  peace  in  general  or  quarter  sessions 
assembled  have  not  authority  to  try  in  England  under  the  provisions  of 
an  act  passed  in  the  sixth  year  of  Her  Majesty,  intituled  An  Act  to  define 
the  Jurisdiction  of  Justices  in  General  and  Quarter  Sessions  of  the  Peace, 
or  unless  the  depositions  appear  sufficient  to  warrant  the  commitlal  of  such 
person  for  trial :  and  whereas  it  is  expedient  that  the  provisions  of  the 
said  act  should  be  extended  to  persons  charged  with  any  felony :  be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  the  recited  enactment  shall  hereafter  be  read  and  construed  as  if  the 
words  '^  such  as  the  justices  of  the  peace  in  general  or  quarter  sessions 
assembled  have  not  authority  to  try  in  England  under  the  provisions  of 
an  act  passed  in  the  sixth  year  of  the  reign  of  Her  Migesty,  intituled  An 
Act  to  define  the  Jurisdiction  of  Justices  in  General  and  Qjiuarter  Sessions 
of  the  Peace,^  had  been  omitted  therein. 
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FEMALE  CONVICTS  ACT. 

16  &  17  Vict.  Cap.  121. 

An  Act  for  providing  Places  of  Confinement  in  England  or  Wales  for 
Female  Offenders  under  Sentence  or  Order  of  Transportation, — [20th 
August,  1853.] 

WHEREAS  bj  section  ten  of  an  act  of  the  fifth  year  of  King  George 
the  Fourth,  chapter  eighty  four,  it  was  enacted,  that  it  should  be  ^^  ^  ^  ^  ^ 
lawful  for  His  M^jesty  from  time  to  time,  by  warrant  under  his  royal  '  >  '  * 
sign  manual,  to  appoint  places  of  confinement  within  England  or  Wales, 
either  at  land,  or  on  board  vessels  to  be  provided  by  His  Majesty  in  the 
River  Thames  or  some  other  river  or  within  the  limits  of  some  port  or 
harbour  of  England  or  Wales,  for  the  confinement  of  male  offenders  under 
sentence  or  order  of  transportation,  which  should  be  under  the  manage- 
ment of  a  superintendent  and  overseer  to  be  appointed  by  His  Majesty  ; 
and  that  it  should  be  lawful  for  one  of  His  Migesty's  principal  Secretaries 
of  State  to  direct  the  removal  of  any  male  offender  who  should  be  under 
sentence  of  death,  but  who  should  be  reprieved,  or  whose  sentence  should 
be  respited  during  His  Majesty's  pleasure,  or  who  should  be  under 
sentence  or  order  of  transportation,  to  any  of  the  places  of  confinement 
80  appointed:  and  by  the  said  act  it  was  enacted,  that  it  should  be 
lawful  for  His  Majesty  to  appoint  a  superintendent  of  the  said  places  of 
confinement,  and,  in  case  it  should  be  deemed  expedient,  also  an  assistant 
or  deputy  to  such  superintendent,  at  one  or  more  of  the  said  places  of 
confinement,  and  also  an  overseer  of  each  such  place  of  confinement : 
and  whereas  by  an  act  of  the  session  holden  in  the  ninth  and  tenth  years 
of  Her  Majesty,  chapter  twenty-six,  it  was  enacted,  that  upon  the  next  9  &  lo  Vict 
vacancy  in  the  office  of  superintendent  of  convicts  in  England  under  0.  26. 
sentence  or  order  of  transportation,  so  much  of  the  said  act  of  the  fifth 
year  of  King  George  the  Fourth  as  provides  for  the  appointment  of  such 
superintendent  by  Her  M^esty,  or  any  overseer  or  assistant  or  deputy  to 
such  superintendent,  should  be  repeal^,  and  that  all  male  ofienders  in 
England  under  sentence  or  order  of  transportation  should  be  thenceforth  in 
the  custody  and  management  of  such  person  or  persons  as  should  be  for  that 
purpose  appointed  by  one  of  Her  Majesty's  principal  Secretaries  of  State, 
and  that  the  provisions  of  the  "Said  act  of  the  fifth  year  of  King  George 
the  Fourth,  not  altered  by  the  act  now  in  recital,  with  respect  to  the  super- 
intendent and  overseer  having  custody  of  any  offenders  under  the  said 
act,  should  apply  to  the  persons  severally  having  the  custody  and 
management  of  such  offenders  under  the  said  act  now  in  recital :  and 
whereas  by  an  act  of  the  session  holden  in  the  thirteenth  and  fourteenth 
years  of  Her  Majesty,  chapter  thirty-nine,  all  such  of  the  powers  and  13  &  u  Vict 
duties  theretofore  vested  in  and  to  be  performed  by  the  said  super-  0.  39. 
intendent  of  convicts  as  by  the  said  act  of  the  ninth  and  tenth  years  of 
Her  Mijesty  were  transferred  to  the  person  or  persons  having  the  custody 
and  management  of  such  offenders  as  aforesaid  under  that  act,  were  by 
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the  act  now  in  recital  transferred  to  the  directors  of  convict  prisons  to  be 
appointed  thereunder,  and  all  or  any  of  the  powers  and  duties  of  the  said 
superintendent  of  convicts  thereby  transferred  to  the  said  directors  were 
thereby  authorised  to  be  exercised  and  performed  by  any  one  of  suck 
directors  :  and  whereas  it  is  expedient  that  places  of  confinement  aboold 
be  appointed  in  England  or  Wales  for  female  offenders  under  sentence  or 
order  of  transportation :  be  it  therefore  enacted  by  the  Queen's  mosl 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lards 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows  : 

I.  All  the  powers  and  provisions  contained  in  section  ten  of  the  said 
act  of  the  fifth  year  of  King  Greorge  the  Fourth,  authorising  the  appoint- 
ment by  Her  Majesty  from  time  to  time  of  places  of  confinement  as 
therein  mentioned  for  male  offenders  under  sentence  or  order  of  traa»> 
portation,  and  concerning  the  removal  to  or  from  and  confinement  in 
such  places  of  confinement  of  male  offenders  in  the  cases  therein  men- 
tioned, shall  extend  and  be  applicable  to  and  for  the  appointment  bj 
Her  Majesty  of  like  places  of  confinement  for  female  offenders  undo' 
sentence  or  order  of  transportation,  and  the  removal  to  or  from  and  con- 
finement in  such  places  of  female  offenders  in  the  like  cases  ;  and  all  the 
provisions  now  in  force  of  the  acts  herein  recited,  and  of  any  other  ad^ 
concerning  or  relating  to  the  regulation  and  government  of  tiie  places  of 
confinement  appointed  under  the  authority  contained  in  section  ten  of  the 
said  act  of  the  fifth  year  of  King  George  the  Fourth,  and  the  custody, 
treatment,  management,  and  control  of  or  otherwise  in  relation  to  the 
offenders  confined  therein,  shall  extend  and  be  applicable  to  and  in 
respect  of  the  places  of  confinement  appointed  under  this  act^  and  the 
female  offenders  to  be  confined  therein. 
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STATUTES  AND  PARTS  OF  STATUTES  OF  1854, 


STAMP  DUTIES  ACT. 

17  &  18  Vict.  Cap.  83. 

An  Act  to  amend  the  Laws  relating  to  the  Stamp  Duties. — [9th  August^ 
1854.] 

Sect.  XXYn.  Every  instrument  liable  to  stamp  duty  shall  be  admitted  lostrameDts 
in  evidence  in  any  criminal  proceeding,  although  it  may  not  have  the  *^]^issible  in 
stamp  required  by  law  impressed  thereon  or  afiEix^  thereto.  Uionchnot 

properly 
stamped. 


YOUTHFUL  OFFENDERS  ACT. 

17  &  18  ViOT.  Cap.  86. 

An  Act  for  the  better  Care  and  Reformation  of  Youthful  Offenders  in 
Great  Britain.— [lOth.  August,  1854.] 

%mTHEREAS  reformatory  schools  for  the  better  training  of  juvenile 
YY  offenders  have  been  and  may  be  established  by  voluntary  contri- 
butions in  various  parts  of  Great  Britain,  and  it  is  expedient  that  more 
extensive  use  should  be  made  of  such  institutions :  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia« 
ment  assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  It  shall  and  may  be  lawful  for  Her  Majesty's  Secretary  of  State  for  ^  application 
the  Home  Department,  upon  application  made  to  him  by  the  directors  [nstitnUon  to^ 
or  managers  of  any  such  institution,  to  direct  one  of  Her  Majesty's  Secretary  of 
inspectors  of  prisons  to  examine  and  report  to  him  upon  its  condition  and  8ute,  inspeetor 
regulations,  and  any  such  institution  as  shall  appear  to  the  satisfaction  of  ^  report 
the  said  Secretary  of  State,  and  shall  be  certified  under  his  hand  and  seal, 
to  be  useful  and  efficient  for  its  purpose,  shall  be  held  to  be  a  reformatory 
school  under  the  provisions  of  this  act :  provided  always,  that  it  shall  be 
lawful  for  any  of  Her  Majesty's  inspectors  of  prisons  to  visit  from  time  to 
time  any  reformatory  school  which  shall  have  been  so  certified  as  afore- 
said ;  and  if  upon  the  report  of  any  such  inspector  the  said  Secretary  of 
State  shall  think  proper  to  withdraw  his  said  certificate,  and  shall  notify 
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17  &  18  Vict,   such  withdrawal  under  his  hand  to  the  directors  or  managers  of  the  said 
c.  86.        institution^  the  same  shall  forthwith  cease  to  be  a  reformatoij  achool 
TotMia      ^*^^  *^®  meaning  of  this  act. 
Qfenden  AeL       ^  Whenever  ^ler  the  passing  of  this  act  anj  person  under  the  age 

of  sixteen  years  shall  be  convicted  of  any  offence  punishable  by  law, 

JaTenile  offend-  either  upon  an  indictment  or  on  summary  conviction  before  a  police 
Sit  frith^  **    magistrate  of  the  metropolis  or  other  stipendiary  magistrate,  or  before 
two  or  more  justices  of  the  peace,  or  before  a  sheriff  or  magistrate  in 
Scotland,  then  and  in  every  such  case  it  shall  be  lawful  for  any  courty 
« judge,  police  magistrate  of  the  metropolis,  stipendiary  magistrate,  or  any 
two  or  more  justices  of  the  peace,  or  in  Scotland  for  any  sheriff  or 
magistrate  of  a  burgh  or  police  magistrate,  before  or  by  whom  such 
offender  shall  be  so  convicted,  in  addition  to  the  sentence  Uien  and  there 
passed  as  a  punishment  for  his  .offence,  to  direct  such  offender  to  be  sent, 
at  the  expiration  of  his  sentence,  to  some  one  of  the  aforesaid  reformatory 
schools  to  be  named  in  such  direction,  the  directors  or  managers  of  which 
shall  be  willing  to  receive  him,  and  to  be  there  detained  for  a  period  not 
less* than  two  years  and  not  exceeding  five  years,  and  such  offender  shall 
be  liable  to  be  detained  pursuant  to  such  direction :  provided  always, 
that  no  offender  shall  be  diirected  to  be  so  sent  and  detained  as  aforesaid 
unless  the  sentence  passed  as  a  punishment  for  his  offence,  at  the  expira- 
tion of  which  he  is  directed  to  be  so  sent  and  detained,  shall  be  one  of 
imprisonment  for  fourteen  days  at  the  least;  provided  also^  that  the 
Secretary  of  State  for  the  Home  Department  may  at  any  time  order  any 
such  offender  to  be  discharged  from  any  such  school. 
Power  to  Tiea-      HL  It  shall  be  lawful  for  the  Commissioners  of  her  Mt^esty's  Treasuij, 
Bory  to  defraj    upon  the  representation  of  one  of  her  Majesty's  principal  Secretaries  <^ 
^tt'refoT"  ^^^^  ^  defray,  out  of  any  funds  which  shall  be  provided  by  Parliament 
mauA  8clwoL   ^^^  ^^^  purpose,  either  the  whole  cost  of  the  care  and  maintenance  of 
any  juvenile  offender  so  detained  in  any  reformatoiy  school  as  aforesaid, 
at  such  rate  per  head  as  shall  be  determined  by  them,  or  such  portion  of 
such  cost  as  shall  not  have  been  recovered  from  the  parents  or  step- 
parents of  such  child,  as  hereinafler  provided,  or  such  other  portion  as 
shall  be  recommended  by  the  said  Secretary  of  State. 
Abaoondiog,  or       IV.  And  whereas  it  is  expedient  that  some  provision  should  be  made 
refractory  con-  for  the  punishment  of  any  juvenile  offender,  so  directed  to  be  detained  as 
tOTT  schod™*^  aforesaid  in  any  such  reformatory  school,  who  shall  abscond  therefrom,  or 
how  to  be  '       wilfully  neglect  or  refuse  to  abide  by  and  conform  to  the  rules  thereof: 
pimiBhed.  be  it  enacted,  that  it  shall  and  may  be  lawful  to  and  for  any  justice  of  the 

peace,  or  in  ScoUand,  for  any  sheriff  or  magistrate  of  a  burgh,  or  police 
magistrate,  acting  in  and  for  the  county,  city,  borough,  riding,  or  division 
wherein  the  said  offender  shall  actually  be  at  the  time  he  shall  so  abscond, 
or  neglect  or  refuse  as  aforesaid,  upon  the  proof  thereof  made  before  him 
upon  the  oath  of  one  credible  witnessi  by  warrant  under  his  hand  and 
seal,  or  in  Scotland  under  his  hand,  to  commit  the  party  so  offending  for 
every  such  offence  to  any  gaol  or  house  of  correction  for  the  said  county, 
city,  borough,  riding,  or  division,  with  or  without  hard  labour,  for  any 
period  not  exceeding  three  calendar  months. 
Cort  of  main-         V.  The  court  by  which  any  juvenile  offender  is  ordered  to  be  detained 
naru'^*  ^  wed  "*  ^fo^^^said  under  this  act  shall  charge  the  parent  or  step-parent  of  such 
ft^^parentB,     offender,  if  of  sufficient  ability  to  bear  the  same,  with  a  sum  not  exceeding 
&c.  five  shillings  per  week  towards  the  maintenance  and  support  of  such 

juvenile  offender  while  remaining  in  such  reformatory  school,   such 
payment  to  be  in  relief  of  the  charges  on  her  Mi^jesty's  Treasury  in  all 
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cases  where  the  Treasury  shall  have  defrayed  or  undertaken  to  defray  the  16  &  17  Ylec 
whole  or  any  portion  of  the  maintenance  of  such  offender,  and  in  all  other        ^  ^^* 
cases  such  payment  to  be  made  to  the  directors  or  managers  of  such      jwdhM 
reformatory  school.  Offenden  Act. 

VI.  For  the  better  compelling  the  parent  or  stop-parent,  as  the  case        

may  be,  to  support  and  maintain  wholly  or  partly  every  such  juvenile  ^^  oompeUing 
offender  while  in  such  reformatory  school,  the  provisions  contained  in  the  S|J^{  ^80!^ 
act  passed  in  the  forty-third  year  of  the  reign  of  Queen  Elizabethjntituled  ^mrt  juvenile 
An  Act  for  the  Relief  of  the  Pbory  for  compelling  the  parent  of  every  poor  ofiendertf  while 
person,  being  of  sufficient  ability,  at  their  own  charges  to  relieve  and  main-  nm«iDinR  i& 
tain  such  poor  person  and  also  the  provisions  in  the  like  behalf  contained  J^hJJf**"^ 
in  an  act  passed  in  the  fifty-ninth  year  of  the  reign  of  King  G^rge  the 
Third,  intituled  An  Act  to  amend  the  Laws  for  the  Relief  of  the  Poory  59  Geo.  3,  c.  12. 
and  in  an  act  passed  in  the  fifth  year  of  the  reign  of  King  William  the 
Fourth,  intituled  An  Act  for  the  Amendment  and  better  Administration  4  &  6  W.  4, 
of  the  Laws  relating  to  the  Poor  in  England  and   Wales,  shall  be  ^  ^^ 
respectively  held  and  deemed  and  the  same  respectively  are  hereby 
directed  to  be  applicable,  within  England  and  Wales,  to  the  compelliug 
the  parent  or  step-parent  respectively  of  every  such  juvenile  offender  to 
maintain  or  support  him,  either  wholly  or  partly,  while  remaining  in  such 
reformiatory  school,  and  for  the  recovery  of  the  weekly  payment  so  charged 
upon  such  parent  or  step-parent :  and  in  Scotland  such  payment  may  be 
sued  for  and  recovered  at  the  instance  of  the  procurator  fiscal  or  of  the 
treasurer  of  such  reformatory  school  in  the  sheriffs'  small  debt  court,  and 
the  provisions  of  an  act  passed  in  the  eight  and  ninth  years  of  Her 
Majesty,  intituled  An  Act  for  the  Amendment  and  better  Administration  8  &  9  Vict 
of  the  Laws  relating  to  the  Relief  of  the  Poor  in  ScoOand,  for  the  punish-  ^'  ^^' 
ment  of  parents  deserting  their  children,  or  refusing  or  neglecting  to 
maintain  them,  shall  be  held  and  deemed  and  are  hereby  directed  to  be 
applicable  to  the  case  of  parents  or  step-parents  refusing  or  neglecting  to 
pay  the  amount  so  charged  upon  such  parent  or  step-parent  as  aforesaid. 

YU.  It  shaU  and  may  be  lawful  for  Her  Majesty's  Secretary  of  State  JuTenile  offand- 
for  the  Home  Department,  if  he  shall  think  fit  to  do  so,  to  remove  any  «"  ""7  ^ 
such  youthful  offender  from  one  reformatory  school  to  another :  provided  J^^,m^JJ,- 
always,  that  such  removal  shall  not  increase  the  period  for  wMch  such  school  to 
offender  was  sentenced  to  remain  in  a  reformatory  school.  another. 

Yin.  This  act  shall  not  apply  to  Ireland.  Act  not  to  ap- 

plj  to  Ireland. 


BRIBERY  ACT. 
17  &  18  Vict.  Cap.  102. 


An  Act  to  consolidate  and  amend  the  Laws  relating  to  Briberyy  Treating, 
and  undue  Influence  at  Elections  of  Menders  of  Parliament, — [10th 
August,  1854.] 

WHEREAS  the  laws  now  in  force  for  preventing  corrupt  practices 
in  the  election  of  members  to  serve  in  Parliament  have  been  found 
insufficient :  and  whereas  it  is  expedient  to  consolidate  and  amend  such 
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17  &  18  Vict  laws,  and  to  make  further  provision  for  securing  the  freedom  of  such 

^  ^^'       elections :  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 

Bribery  Ad,    ^^^^  ^^®  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 

of  the  same,  as  follows  : 
Repeal  of  acts        L  The  several  Acts  of  Parliament  mentioned  in  the  schedule  A.  hereto 
in  the  scbedole.  annexed  shall  be  repealed  to  the  extent  specified  concerning  the  same 

acts  respectively  in  the  third  column  of  the  said  schedule. 
Bribeiy  defined.      U.  The  following  persons  shall  be  deemed  guilty  of  bribery,  and  shall 
be  punishable  accordingly : 

1.  Every  person  who  shall,  directly  or  indirectly,  by  himseli^  or  by 
any  other  person  on  his  behalf,  give,  lend,  or  agree  to  giye  or 
lend,  or  shall  offer,  promise,  or  promise  to  procure  or  to  endea- 
vour to  procure,  any  money,  or  valuable  consideration,  to  or  for 
any  voter,  or  to  or  for  any  person  on  behalf  of  any  voter,  or  to 
or  for  any  other  person  in  order  to  induce  any  voter  to  vote,  or 
refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  afore- 
said, on  account  of  such  voter  having  voted  or  refrained  irom 
voting  at  any  election  : 

2.  Every  person  who  shall,  directly  or  indirectly,  by  himself  or  by 
any  other  person  on  his  behalf,  give  or  procure,  or  agree  to  give 
or  procure,  or  offer,  promise,  or  prondse  to  procure  or  to  endea- 
vour to  procure,  any  office,  place,  or  employment  to  or  for  any 
voter,  or  to  or  for  any  person  on  behalf  of  any  voter,  or  to  or 
for  any  other  person,  in  order  to  induce  such  voter  to  vote,  or 
refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  afore- 
said, on  account  of  any  voter  having  voted  or  refrained  from 
voting  at  any  election  : 

3.  Every  person  who  shall,  directly  or  indirectly,  by  himself  or 
by  any  other  person  on  his  behalf,  make  any  such  gift,  loan,  offer, 
promise,  procurement,  or  agreement  as  aforesaid,  to  or  for  any 
person,  in  order  to  induce  such  person  to  procure,  or  endeavour 
to  procure,  the  return  of  any  pei*son  to  serve  in  Parliament,  or 
the  vote  of  any  voter  at  any  election  : 

4*  Every  person  who  shall,  upon  or  in  consequence  of  any  such 

gift,  loan,  offer,  pramise,  procurement,  or  agreement,  procure  or 

engage,  promise,  or  endeavour  to  procure  the  return  of  any  per^ 

son  to  serve  in  Parliament,  or  the  vote  of  any  voter  at  any 

election : 

5,  Every  person  who  shall  advance  or  pay,  or  cause  to  be  paid,  any 

money  to  or  to  the  use  of  any  other  person  with  the  intent  that 

such  money  or  any  part  thereof  shall  be  expended  in  bribery  at 

any  election,  or  who  shall  knowingly  pay  or  cause  to  be  paid  any 

money  to  any  person  in  discharge  or  repayment  of  any  money 

wholly  or  in  part  expended  in  bribery  at  any  election  : 

And  any  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  in 

Scotland  of  an  offence  punishable  by  fine  and  imprisonment,  and  shall 

also  be  liable  to  forfeit  the  sum  of  one  hundred  pounds  to  any  person 

who  shall  sue  for  the  same,  together  with  full  costs  of  suit :  provided 

always,  that  the  aforesaid  enactment  shall  not  extend  or  be  construed  to 

extend  to  any  money  paid  or  agreed  to  be  paid  for  or  on  account  of  any 

legal  expenses  bonajide  incurred  at  or  concerning  any  election. 

Bribery  fiirthar      m.  The  following  persons  shall  also  be  deemed  guilty  of  bribezj,  and 

defined.  gimji  }^  punishable  accordingly  : 
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1.  Every  voter  who  shall,  before  or  during  any  election,  directly  or  17  &  18  Viot 
indirectly,  by  himself,  or  by  any  other  pei^on  on  his  behalf,  re-       ^-  ^*'^' 
ceive,  agree,  or  contract  for  any  money,  gift,  loan,  or  valuable  sriberyAct. 

consideration,  office,  place,  or  employment,  for  himself  or  for  any        L. 

other  person,  for  voting  or  agreeing  to  vote,  or  for  refraining  or 

agreeing  to  refrain  from  voting,  at  any  election  : 

2.  Kvery  person  who  shall,  after  any  election,  directly  or  indirectly, 
by  himself  or  by  any  other  person  on  his  behalf,  receive  any 
money  or  valuable  consideration  on  account  of  any  person  having 
voted  or  refrained  from  voting,  or  having  induced  any  other 
person  to  vote  or  to  refrain  from  voting,  at  any  election  : 

And  any  person  so  ofTendiog  shall  be  guilty  of  a  misdemeanor,  and  in 
Scotland  of  an  offence  punishable  by  fine  and  imprisonment,  and  shall 
also  be  liable  to  forfeit  the  sum  of  ten  pounds  to  any  person  who  shall  Penalty. 
sue  for  the  same,  together  with  full  costs  of  suit 

V.  Every  person  who  shall,  directly  or  indirectly,  by  himself,  or  by  Uodoe  inflaence 
any  other  person  on  his  behalf,  make  use  of,  or  threaten  to  make  use  of,  defined. 
any  forces  violence,  or  restraint,  or  inflict  or  threaten  the  infliction,  by 
himself  or  by  or  through  any  other  person,  of  any  injury,  damage,  harm, 
or  loss,  or  in  any  other  manner  practise  intimidation  upon  or  against  any 
person  in  order  to  induce  or  compel  such  person  to  vote  or  refrain  from 
voting,  or  on  account  of  such  person  having  voted  or  refrained  from 
voting,  at  any  election,  or  who  shall,  by  abduction,  duress,  eft  any  frau* 
dulent  device  or  contrivance,  impede,  prevent,  or  otherwise  interfere 
with  the  free  exercise  of  the  franchise  of  any  voter,  or  shall  thereby 
compel,  induce,  or  prevail  upon  any  voter,  either  to  give  or  to  refrain  from 
giving  his  vote  at  any  election,  shall  be  deemed  to  have  committed  the 
offence  of , undue  influence,  f^d  shall  be  guilty  of  a  misdemeanor,  and  in 
Scotland  of  an  offence  punishable  by  fine  or  imprisonment,  and  shall  also.  Penaitj. 
be  liable  to  forfeit  the  sum  of  fifty  pounds  to  any  person  who  shall  sue  for 
the  same,  together  with  full  costs  of  suit. 

X.  It  shall  be  lawful  for  any  criminal  court,  before  which  any  prose-  Costs  and 
cution  shall  be  instituted  for  any  offence  against  the  provisions  of  this  ®*P®"'®*.  ®^ 
act,  to  order  payment  to  the  prosecutor  <^  such  costs  and  expenses  as  P"***^"'***"*- 
to  the  said  court  shall  appear  to  have  been  reasonably  incurred  in  and 
about  the  conduct  of  such  prosecution  :  provided  always,  that  no  indict- 
ment for  bribery  or  undue  influence  shall  be  triable  before  any  court  of 
quarter  sessions.  In  cases  of 

XII.  In  case  of  any  indictment  or  information  by  a  private  prosecutor  private  pro- 
for  any  offence  against  the  provisions  of  this  act,  if  judgment  shall  be  f^^^^*^'^^'  !i 
given  for  the  defendant,  he  shall  be  entitled  to  recover  from  the  pro-  g^^^fo"  the 
secutor  the  costs  sustained  by  the  defendant  by  reason  of  such  indictment  defendant,  he 
or  information,  such  costs  to  be  taxed  by  the  proper  officer  of  the  court  shall  recorer 
in  which  such  judgment  shall  be  given.  "7^^^  *^* 

Xm.  It  shall  not  be  lawful  for  any  court  to  order  payment  of  the  P*"**®*^"  ®'"* 
costs  of  a  prosecution  for  any  offence  against  the  provisions  of  this  act,  to  be  entitled 
unless  the  prosecutor  shall,  before  or  upon  the  finding  of  the  indictment  to  costs  unless 
or  the  granting  of  the  information,  enter  into  a  recognizance,  with  two  he  shall  have 
suflicient  sureties,  in  the  sura  of  two  hundred  pounds  (to  be  acknowledged  entered  into  a 
in  like  manner  as  is  now  required  in  cases  of  writs  of  certiorari  awarded  ^^rnxn^^*' 
at  the  instance  of  a  defendant  in  an  indictment),  with  the  conditions  cation  and  pa/ 
following  ;  that  is  to  say,  that  the  prosecutor  shall  conduct  the  pro  ecution  costs. 
with  effect,  and  shall  pay  to  the  defendant  or  defendants,  in  case  he  or  they 
shall  be  acquitted,  his  or  their  costs. 

VOL.   VI,  z 
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XIV.  No  person  shall  be  liable  to  any  penalty  or  forfeitnre  hereby 
enacted  or  imposed,  unless  some  prosecution,  action,  or  suit  for  the  offence 
committed  shall  be  commenced  against  such  person  within  the  space 
of  one  year  next  after  such  offence  against  this  act  shall  be  committed, 
and  unless  such  person  shall  be  summoned  or  otherwise  served  with  writ 
or  process  within  the  same  space  of  time,  so  as  such  summons  or  service 
of  writ  or  process  shall  not  be  preVented  by  such  person  absconding  or 
withdrawing  out  of  the  jurisdiction  of  the  court  out  of  which  such  writ 
or  other  process  shall  have  issued  :  and  in  case  of  any  such  prosecution, 
suit,  or  process  as  aforesaid,  the  same  shall  be  proceeded  with  and  carried 
on  without  any  wilful  delay. 

XXXV.  On  the  trial  of  any  action  for  recovery  of  any  pecuniary 
penalty  under  this  act,  the  parties  to  such  action,  and  the  husbands  and 
wives  of  such  parties  respectively,  shall  be  competent  and  compellable  to 
give  evidence  in  the  same  manner  as  parties,  and  their  husbands  and  wives, 
are  competent  and  compellable  to  give  evidence  in  actionsand  suits 
under  the  act  of  the  fourteenth  and  fifteenth  Victoria,  chapter  ninety- 
nine,  and  The  Evidence  Amendment  Act,  1853,  but  subject  to  and  with, 
the  exceptions  contained  in  such  several  acts :  provided  always,  that  any 
such  evidence  shall  not  thereafter  be  used  in  any  indictment  or  criminal 
proceeding  under  this  act  against  the  party  giving  it. 

XXXVI.  If  any  candidate  at  an  election  for  any  county,  city,  or 
borough  shall  be  declared  by  any  election  committee  guilty,  by  himself  or 
his  agents,  of  bribery,  treating,  or  undue  influence  at  such  election,  such 
candidate  shall  be  incapable  of  being  elected  or  sitting  in  Parliament  for 
such  county,  city,  or  borough  during  the  Parliament  then  in  existence. 

XXXVII.  In  citing  this  act  in  any  instrument,  document,  or  proceed* 
ing,  or  for  any  purpose  whatsoever,  it  shall  be  sufficient  to  use  the 
expression,  "The  Corrupt  Practices  Prevention  Act,  1864.** 

XXXVni.  Throughout  this  act,  in  the  construction  thereof,  except 
there  be  something  in  the  subject  or  context  repugnant  to  such  construc- 
tion, the  word  "  county  "  shall  extend  to  and  mean  any  county,  riding, 
parts,  or  division  of  a  county,  stewartry,  or  combined  counties  respec* 
tively  returning  a  member  or  members  to  serve  in  Parliament ;  and  the 
words  "city  or  borough"  shall  mean  any  uniyersity,  city,  borough, 
town  corporate,  county  of  a  city,  county  of  a  town,  cinque  port,  district 
of  burghs,  or  other  place  or  combination  of  places  (not  being  a  county  as 
hereinbefore  defined)  returning  a  member  or  members  to  serve  in 
Parliament ;  and  the  word  "  election  "  shaU  mean  the  election  of  any 
member  or  members  to  serve  in  Parliament ;  and  the  words  **  returning 
officer "  shall  apply  to  any  person  or  persons  to  whom,  by  virtue  of  his 
or  their  office,  under  any  law,  custom,  or  statute,  the  execution  of  any 
writ  or  precept  doth  or  shall  belong  for  the  election  of  a  member  or 
members  to  serve  in  Parliament,  by  whatever  name  or  title  such  person 
or  persons  may  be  called ;  and  the  words  "  revising  barrister "  shall 
extend  to  and  include  an  assistant  barrister  and  chairman  presiding  in 
any  court  held  for  the  revision  of  the  lists  of  voters,  or  his  deputy  in 
Ireland,  and  a  sheriff  or  sheriff's  court  of  appeal  in  Scotland,  and  every 
other  person  whose  duty  it  may  be  to  hold'  a  court  for  the  revision  and 
correction  of  the  lists  or  registers  of  voters  in  any  part  of  the  United 
Kingdom  ;  and  the  word  "  voter "  shall  mean  any  person  who  has  or 
claims  to  have  a  right  to  vote  in  the  election  of  a  member  or  members 
to  serve  in  Parliament  ;  and  the  words  "  candidate  at  an  election  "  shall 
include  all  persons  elected  as  members  to  serve  in  Parliament  at  such 
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election^  and  all  persons  nominated  as  candidates,  or  who  shall  have  17  &  is  Vict. 
declared  themselves  candidates  at  or  before  such  election  ;   and  the       c.  102. 
words  "  personal  expenses,"  as  used  herein  with  respect  to  the  expen-    nJ"" , 
diture  of  any  candidate  in  relation  to  anj  election,  shall  include  the   ^"^"^ 
reasonable  travelling  expenses  of  such  candidate,  and  the  reasonable 
expenses  of  his  living  at  hotels  or  elsewhere  for  the  purposes  of  and  in 
relation  to  such  election. 

XXXIX.  This  act  shall  continue  in  force  for  one  year  next  after  the  Duration  of  act. 
passing  thereof,  and  thenceforth  to  the  end  of  the  then  next  session  of 
Parliament. 


MERCHANT  SfflPPING  ACT. 

17  &  18  Vict.  Cap.  104. 

An  Act  to  amend  and   consolidate    the    Acts   reUUing    to  Merchant 
Shipping.— [\Oih  August,  1854.] 

Forgery. 

Sect.  CL  Any  person  who  forges,  assists  in  forging,  or  procures  to  be  PunUhment  for 
forged,  fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  forgery. 
to  be  fraudulently  altered,  any  register  book,  certificate  of  surveyor, 
certificate  of  registry,  declaration  of  ownership,  bill  of  sale,  instrument 
of  mortgage,  certificate  of  mortgage  or  sale,  or  any  entry  or  indorse- 
ment required  by  the  second  part  of  this  act  to  be  made  in  or  on  any  of 
the  above  documents,  shall  for  ewerj  such  offence  be  deemed  to  be  guilty 
of  felony. 

Crimes  committed  on  the  High  Seas  and  Abroad. 

CCLXVll.  All  offences  against  property  or  person  committed  in  or  at  Offences  00m. 
any  place  either  ashore  or  afloat  out  of  Her  Majesty's  dominions  by  any  m»tt«d  hj 
master,  seaman,  or  apprentice  who  at  the  time  when  the  offence  is  com-  ^"****1  aeamen 
mitted  is  or  within  three  months  previously  has  been  employed  in  any  J^  i^'^JIShiSAd- 
British  ship  shall  be  deemed  to  be  offences  of  the  same  nature  respec-  miraltj  jariadic- 
tively,   and  be  liable  to  the  same  punishments  respectively,  and  be  tion. 
inquired  of,  heard,  tried,  determined,  and  adjudged  in  the  same  manner 
and  by  the  same  courts  and  in  the  same  places  as  if  such  offences  had 
been  committed  within  the  jurisdiction  of  the  Admiralty  of  England ; 
and  the  costs  and  expenses  of  the  prosecution  of  any  such  offence  may 
be  directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecu- 
tions for  offences  committed  within  the  jurisdiction  of  the  Admiralty  of 
EngUnd. 

CCLXVm.  The  following  rules  shall  be  observed  with  respect  to  Conveyanoe  of 
offences  committed  on  the  high  seas  or  abroad  ;  (that  is  to  say,)  offenders  and 

(1.)  Whenever  any  compkint  is  made  to  any  British  consi^  officer  J^^?2in*d 
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of  any  of  the  offences  mentioned  In  the  last  preceding  sectiOD,  or 
of  any  offence  on  the  high  seas  having  been  committed  by  any 
master,  seaman,  or  apprentice  belonging  to  any  British  Bhip»  such 
consular  officer  may  inquire  into  the  case  upon  oath,  and  may  if 
the  case  so  requires  take  any  steps  in  his  power  for  the  purpose 
of  placing  the  offender  under  necessary  restraint  and  of  sending 
him  as  soon  as  practicable  in  safe  custody  to  the  United  Kingdom^ 
or  to  any  British  possession  in  which  there  is  a  court  capable  of 
taking  cognizance  of  the  offence,  in  any  ship  belonging  to  Her 
Majesty  or  to  any  of  her  subjects,  to  be  there  proceeded  against 
according  to  law : 
(2.)  f'ov  the  purpose  aforesaid  such  consular  officer  may  order  the 
master  of  any  ship  belonging  to  any  subject   of  Her  Majesty 
bound  to  the  United  Kingdom  or  to  such  British  possession  as 
aforesaid  to  receive  and  afford  a  passage  and  subsistence  during 
the  voyage  to  any  such  offender  as  aforesaid,  and  to  the  witnesses, 
so  that  such  master  be  not  required  to  receive  more  than  one 
offender  for  every  one  hundred  tons  of  his  ship's  registered  ton- 
nage, or  more  than  one  witness  for  every  fifty  tons  of  such  ton- 
nage ;  and  such  consular  officer  shall  indorse  upon  the  agreement 
of  the  ship  such  particulars  with  respect  to  any  offenders  or  wit- 
nesses sent  in  her  as  the  Board  of  Trade  requires  : 
(3.)  Every  such  master  shall  on  his  ship's  arrival  in  the  United 
Kingdom,  or  in  such  British  possession  as  afoi-esaid,  give  eveiy 
offender  so  committed  to  his  chaise  into  the  custody  of  some 
police  officer  or  constable,  who  shall  take  the  offender  before  a 
justice  of  the  peace  or  other  magistrate  by  law  empowered  to 
deal  with  the  matter,  and  such  justice  or  magistrate  shall  deal 
with  the  matter  as  in  cases  of  offences  committed  upon  the  high 
seas : 
And  any  such  master  as  aforesaid  who,  when  required  by  any  British 
consular  officer  to  receive  and  afford  a  passage  and  subsistence  to  any 
offender  or  witness,  does  not  receive  him  and  afford  such  passage  and 
subsistence  to  him,  or  who  does  not  deliver  any  offender  committed  to  his 
charge  into  the  custody  of  some  police  officer  or  constable  as  herein- 
before directed,  shall  for  each  such  offence  incur  a  penalty  not  exceeding 
fifty  pounds  ;  and  the  expense  of  imprisoning  any  such  offender  and  of 
conveying  him  and  the  witnesses  to  the  United  Kingdom  or  to  such 
British  possession  as  aforesaid  in  any  manner  other  than  in  the  ship  to 
which  they  respectively  belong,  shall  be  part  of  the  costs  of  the  prose- 
cution, or  be  paid  as  costs  incurred  on  account  of  seafaring  subjects  of 
Her  Majesty  left  in  distress  in  foreign  parts. 

CCLXIX.  Whenever  any  case  of  death  happens  on  board  any  foreign- 
going  ship,  the  shipping  master  shall  on  the  arrival  of  such  ship  at  the 
port  where  the  crew  is  discharged  inquire  into  the  cause  of  such  death, 
and  shall  make  on  the  list  of  the  crew  delivered  to  him  as  herein  re- 
quired an  indorsement  to  tlie  effect  either  that  the  statement  of  the  cause 
of  death  therein  contained  is  in  his  opinion  true  or  otherwise,  as  the 
result  of  the  inquiry  requires  ;  and  every  such  shipping  master  shall  for 
the  purpose  of  such  inquiry  have  the  powers  hereby  given  to  inspectors 
appointed  by  the  Board  of  Trade  under  the  first  part  of  this  act ;  and 
if  in  the  course  of  such  inquiry  it  appears  to  him  that  any  such  death  as 
afores^  id  has  been  caused  by  violence  or  other  improper  means,  he  shall 
either  report  the  matter  to  the  Board  of  Trade,  or,  if  the  emergency  ot 
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4he  case  so  requires,  shall  take  immediate  steps  for  bringing  the  offender  17  &  18  Vict 
or  offenders  to  justice.  c^^io^. 

CCLXX.  Whenever  in  the  course  of  any  legal  proceedings  instituted  Merchant  Skip- 
in  any  part  of  Her  Majesty's  dominions  before  any  judge  or  magistrate,      pinff  Act, 
or  before  any  person  authorized  by  law  or  by  consent  of  parties  to  receive        -77— 
i^.vidence,  the  testimony  of  any  witness  is  required  in  relation  to  the  |^P«»»^<>m  to 
subject  matter  of  such  proceeding,  then  upon  due  proo^  if  such  proceed-  evidenoe  when 
ing  is  instituted  in  the  United  Kingdom,  that  such  witness  cannot  be  witness  cannot 
found  in  that  kingdom,  or  if  in  any  British  possession,  that  he  cannot  be  be  prodnced. 
found  in  the  same  possession,  any  deposition  that  such  witness  may  have 
previously  made  on  oath  in  relation  to  the  same  subject  matter  before 
any  justice  or  magistrate  in  Her  Majesty's  dominions,  or  any  British 
consular  officer  elsewhere,  shall  be  admissible  in  evidence  subject  to  the 
following  restrictions ;  (that  is  to  say,) 

(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall 

not  be  admissible  in  any  proceeding  instituted  in  the  United 

Kingdom  : 
(2.)  If  such  a  deposition  was  made  in  any  British  possession,  it  shall 

not  be  admissible  in  any  proceeding  instituted  in  the  same  British 

possession : 
(3.)  If  the  proceeding  is  criminal  it  shall  not  be  admissible  unless  it 

was  made  in  the  presence  of  the  person  accused : 
Every  depositioii  so  made  as  aforesaid  shall  be  authenticated  by  the  sig- 
nature of  the  judge,  magistrate,  or  consular  officer,  before  whom  the  same 
is  made  ;  and  such  judge,  magistrate,  or  consular  officer  shall,  when  the 
same  is  taken  in  a  criminal  matter,  certify,  if  the  fact  is  so,  and  that  the 
accused  was  present  at  the  taking  thereof,  but  it  shall  not.  be  necessary 
in  any  case  to  prove  the  signature  or  official  chamct^  of  the  person 
appearing  to  have  signed  any  such  deposition  ;  and  in  any  crinunal  pro- 
ceeding such  certificate  as  aforesaid  shall,  unless  the  contrary  is  proved, 
be  sufficient  evidence  of  the  accused  having  been  present  in  manner 
thereby  certified ;  but  nothing  herein  contained  shall  affisct  any  case  in 
which  depositions  tQken  in  any  proceeding  are  rendered  admissible  in 
evidence  by  any  act  of  Parliament,  or  by  any  act  or  ordinance  of  the 
Legislature  of  any  colony,  so  far  as  regards  such  cdlony,  or  to  interfere 
with  the  power  of  any  colonial  Legi^ture  to  make  such  depositions 
admissible  in  evidence,  or  to  interfiere  with  the  practice  of  any  tourt  in 
which  depositions  not  authenticated  as  hereinb^ore  mentioned  are 
admissible. 

Legal  Procedure  (CrenenU.) 

DXYUI.  In  all  places  within  Her  Majesty's  dominions,  except  Scot-  Ponisbment  of 
land,  the  offences  hereinafter  mentioned  shall  be  punished  and  penalties  o^^dcmi  «nd 
recovered  in  manner  following  ;  (that  is  to  say,)  pemJOes.^^ 

(1.)  Every  offence  by  this  act  declared  to  be  a  misdemeanor  shall  ^^ 
be  punishable  by  fine  or  imprisonment,  with  or  without  hard 
labour  ;  and  the  court  before  which  such  offence  is  tried  may  in 
England  make  the  same  allowances  and  order  payment  of  the 
same  costs  and  expenses  as  if  such  misdemeanor  had  been  enu- 
merated in  the  act  passed  in  the  seventh  year  of  his  late  Majesty  7  Geo.  4,  c.  64. 
King  George  the  Fourth,  chapter  sixty-four,  or  any  other  act 
that  may  be  passed  for  the  like  purpose  ;  and  may  in  any  other 
part  of  Her  Migesty's  dominions  make  such  allowaoces  and  order 
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17  &  18  Vict.  payment  of  such  costs  and  expenses  (if  any)  as  are  payable  or 

0. 104.  allowable  apon  the  trial  of  any  misdemeanor  under  any  existing 

,  act  or  ordinance,  or  as  may  be  payable  or  allowable  under  any 

^*^*"1^**^  act  or  law  for  the  time  being  in  force  therein  : 

^^*^  (2.)  Every  offence  declared  by  this  act  to  be  a  misdemeanor  shall 

also  be  deemed  to  be  an  offence  hereby  made  punishable  by  im- 
prisonment for  any  period  not  exceeding  six  months,  with  or 
without  hard  labour,  or  by  a  penalty  not  exceeding  one  hundred 
pounds,  and  may  be  prosecuted  accordingly  in  a  summary  manner 
instead  of  being  prosecuted  as  a  misdemeanor  : 

(3.)  Every  offence  hereby  made  punishable  by  imprisonment  for 
any  period  not  exceeding  six  months,  with  or  without  hard  labour, 
or  by  any  penalty  not  exceeding  one  hundred  pounds,  shall  in 
England  and  Ireland  be  prosecuted  summarily  before  any  two  or 
more  justices,  as  to  England  in  the  manner  directed  by  the  act  of 
the  eleventh  and  twetfth  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  chapter  forty-three,  and  as  to  Ireland  in  the 
manner  directed  by  the  act  of  the  fourteenth  and  fifteenth  years 
of  the  reign  of  Her  M^esty  Queen  Victoria,  chapter  ninety-three, 
or  in  such  other  manner  as  may  be  directed  by  any  act  or  acts 
that  may  be  passed  for  like  purposes :  and  all  provisions  con- 
tained in  the  said  acts  shall  be  applicable  to  such  prosecutions  in 
the  same  manner  as  if  the  offences  in  respect  of  which  the  same 
are  instituted  were  hereby  stated  to  be  offences  in  respect  of 
which  two  or  more  justices  have  power  to  convict  sunmiarily  or 
to  make  a  summary  order : 

(4.)  In  aU  cases  of  summary  convictions  in  England,  where  the 
sum  adjudged  to  be  paid  exceeds  five  pounds,  or  the  period  of 
imprisonment  adjudged  exceeds  one  month,  any  person  who  thinks 
himself  aggrieved  by  such  conviction  may  appeal  to  the  next 
Court  of  General  or  Quarter  Sessions  which  is  holden  not  less 
than  twelve  days  after  the  day  of  such  conviction  for  the  county, 
city,  borough,  liberty,'riding,  division,  or  place  wherein  the*  case 
has  been  tried  ;  provided  that  such  person  shall  give  to  the  com- 
plainant a  notice  in  writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof  within  three  days  after  such  conviction,  and  seven 
dear  days  at  ihe  least  before  such  sessions,  and  shall  also  either 
remain  in  custody  until  the  sessions,  or  enter  into  a  recognizance, 
with  two  sufficient  sureties,  before  a  justice  of  the  peace,  con- 
ditioned personally  to  appear  at  the  said  sessions,  and  to  try  such 
appeal,  and  to  abide  the  j  udgment  of  the  court  thereupon,  and  to 
pay  such  costs  as  shall  be  by  the  court  awarded  ;  and  upon  such 
notice  being  given,  and  such  recognizance  being  entered  into,  the 
justice  before  whom  the  same  shidl  be  entered  into  shall  liberate 
such  person,  if  in  custody  ;  and  the  court  at  such  sessions  shall 
hear  and  determine  the  matter  of  the  appeal,  and  shall  make  such 
order  therein,  with  or  without  costs  to  either  party,  as  to  the  court 
shall  seem  meet ;  and  in  case  of  the  dismissal  of  the  appeal,  or 
the  affirmapce  of  the  conviction,  shall  order  and  adjudge  the 
offender  to  be  punished  according  to  the  conviction,  and  to  pay 
such  costs  as  may  be  awarded,  and  shall,  if  necessary,  issue 
process  for  enforcing  such  judgment : 

(5.)  All  offences  under  this  act  shall  in  any  British  possession  be 
punishable  in  any  court  or  by  any  justice  of  the  peace  or  magis- 
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tnte  in  which  or  bj  whom  offences  of  a  like  character  are  ordinarily  it  &  18  Viet, 
panifihable,  or  in  such  other  manner,  or  bj  such  other  courts,      c.  104. 
justices,  or  magistrates,  as  may  from  time  to  time  be  determined  ^ferdimuSh' 
by  any  act  or  ordinance  duly  made  in  such  possession  in  such     ^^  acl^ 

manner  as  acts  and  ordinances  in  such  possession  are  required  to        

be  made  in  order  to  have  the  force  of  law. 
DXIX.  Any  stipendiary  magistrate  shall  have  full  power  to  do  alone  stipendaiy 
whatever  two  justices  of  the  peace  are  by  this  act  authorised  so  to  do.       magistrate  to 

DXX.  For  the  purpose  of  giving  jurisdiction  under  this  act,  every  ^"^^  ""^^ 
offence  shall  be  deemed  to  have  been  committed,  and  every  cause  of  j^^^  **^ 
complaint  to  have  arisen,  either  in  the  place  in  which  the  same  actually  ^^        . 
was  committed  or  arose,  or  in  any  place  in  which  the  offender  or  person  deemed  to  havo 
complained  against  may  be.  been  com- 

'DXXI.  In  all  cases  where  any  district  within  which  any  court  or  mitted. 
justice  of  the  peace  or  other  magistrate  has  jurisdiction  either  under  this  Jarisdictioa 
act  or  under  any  other  act  or  at  common  law,  for  any  purpose  whatever,  ^\^^  *^ip« 
is  situate  on  the  coast  of  any  sea,  or  abutting  on  or  projecting  into  any  ^)^*°So^ ^® 
bay,  channel,  lake,  river,  or  other  navigable  water,  every  such  court, 
justice  of  the  peace,  or  magistrate  shall  have  jurisdiction  over  any  ship  or 
boat  being  on  or  lying  or  passing  off  such  coast,  or  being  in  or  near  such 
bay,  channel,  lake,  river,  or  navigable  water  as  aforesaid,  and  over  all 
persons  on  board  such  ship  or  boat,  or  for  the  time  being  belonging 
thereto,  in  the  same  manner  as  if  such  ship,  boat,  or  persons  were  within 
the  limits  of  the  original  jurisdiction  of  such  court,  justice,  or  magistrate. 


RUSSIAN  GOVERNMENT  SECURITIES  ACT. 
17  &  18  Vict.  Cap.  123. 

An  Act  to  render  any  deaUng  toith  Securities  issued  during  the  present 
War  between  Russia  and  England  by  the  Russian  Government  a 
Misdemeanor. — [12th  August,  1854.] 

WHEREAS  it  is  expedient  to  prevent  as  much  as  possible  the 
Russian  Government  from  raising  funds  for  the  purpose  of  pro- 
secuting the  war  which  it  at  present  carries  on  against  this  country  :  be 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assemble<^  and  by  the  authority  of  the  same, 
as  follows : 

I.  If,  during  the  continuance  of  hostilities  between  Her  Migesty  and  Prohibiting  the 
the  Emperor  of  Russia,  any  person  within  Her  Majesty's  dominions,  or  dealiog  in 
any  British  subject  in  any  foreign  country,  shall  wilfully  or  knowingly  J"***"  "tocki, 
take,  acquire,  become  possessed  of,  or  interested  in  any  stocks,  funds, 
scrip,  bonds,  debentures,  or  securities  for  money  which,  since  the  twenty- 
ninth  day  of  March  one  thousand  eight  hundred  and  fifty-four,  have  or 
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17  &  18  Yiot 
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Rustian 

CrOfWmitMfIS 

SecuritiM  Act. 


As  to  trial  of 
offooces  com- 
mitted beyond 
the  limits  of 
United 
Eiogdom. 

This  act  not 
to  affect  the 
law  of 
treason. 


As  topaynMnt 
of  costs  of 
proeecutioo. 


hath  been,  or  which,  dnriDg  the  contiiiuaiice  of  hostilities  as  aforesaid, 
shall  be,  created,  entered  into,  or  secured  bj  or  in  the  name  of  the 
GoTemment  of  Russia,  or  any  persons  or  person  on  its  behalf,  every 
person  so  taking,  acquiring^  becoming  possessed  of,  or  interested  in  any 
such  stocks,  funds,  scrip,  bonds,  or  debentures  as  aforesaid  shall  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  an  offence  punishable  with 
fine  or  imprisonment :  provided  always,  that  the  provisions  of  this  act 
shall  not  extend  to  or  include  the  case  of  any  such  person  or  subject 
claiming  an  interest  in  the  estate  or  effects  of  any  deceased  person,  or 
the  case  of  any  such  person  or  subject  taking  the  estate  or  effects  of  his 
debtor  in  execution,  or  the  case  of  any  such  person  or  subject  claiming 
in  any. country  to  be  interested  under  any  bankmpt<7,  insolvency,  seqoes^ 
tration,  cessio  bonorum,  or  disposition  of  property  in  trust  for  creditors^ 
but  that  in  every  such  case  the  British  subject  may  take  and  receive  any 
stocks,  funds,  scrip,  bond,  or  debentures,  or  any  share,  legacy,  dividend, 
debt,  or  sum  of  money  due  or  belonging  to  him,  which  may  arise  from 
or  be  produced  by  the  sale  or  proceeds  of  any  such  stocks,  funds,  scrip, 
bonds,  or  debentures  as  aforesaid ;  and  provided  also,  that  nothing  herein 
contained  shall  be  construed  to  include  the  Government  notes  which  are 
used  as  a  circulating  medium  in  the  Russian  dominions. 

II.  All  offences  against  this  act  committed  beyond  the  limits  of  the 
United  Kingdom  may  be  inquired  of,  tried,  determined,  and  dealt  with 
as  if  the  same  had  been  respectively  committed  within  the  body  of  the 
county  <^  Middlesex. 

III.  Nothing  herein  contained  shall  have  the  effect  of  reducing  to  a 
misdemeanor  any  such  offence  which  if  this  act  had  not  been  passed 
would  amount  to  the  crime  of  high  treason,  or  be  deemed  in  any  manner 
to  alter  or  affect  the  law  relating  to  high  treason  ;  but  no  person  indicted 
for  a  misdemeanor  under  this  act  shall  be  entitled  to  an  acquittal  on  the 
ground  that  the  acts  proved  against  him  amount  in  law  to  the  crime  of 
high  treason. 

lY.  On  any  indictment  for  a  misdemeanor  under  this  act  the  costs  of 
the  prosecution  shall  be  allowed  as  directed  by  the  several  acts,  seventh 
George  the  Fourth,  chapter  sixty-four,  and  fourteenth  and  fifteenth 
Victoria,  chapter  fifty-five  ;  and  all  the  provisions  of  the  said  acts  em- 
powering courts  to  order  payment  of  costa  and  expenses,  and  compensa- 
tion for  trouble  and  loss  of  time,  in  the  cases  of  the  misdemeanors  in 
the  said  acts  mentioned,  shall  extend  and  be  applicable  to  indictments 
for  misdemeanor  under  this  act 
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ABDUCTION. 

In  order  to  constitate  the  offence  of  abduction 
within  Stat.  9  Geo.  4,  c.  3),  8.  20,  it  is  not 
necessary  that  the  girl  should  be  taken  by 
force,  either  actual  or  constructive,  or  be 
taken  out  of  the  actual  possession  of  the 
parent  or  guardian.  It  is  enough  if  she  be 
persuaded  by  the  prisoner  to  leave  her  home, 
and  the  control  of  the  parent  continues  down 
to  the  time  of  the  taking. 

Where,  therefore,  the  prisoner  persuaded 
a  girl  under  sixteen  to  meet  him  at  a  place 
two  miles  from  her  father's  house,  where  she 
lived,  for  the  purpose  of  going  with  him  to 
America ;  ana  she  did  so  voluntarily,  leaving 
her  home  alone,  then  meeting  the  prisoner 
at  the  place  appointed,  and  afterwards  tra- 
velling with  him  to  London : 

Held,  that  he  was  guilty  of  abduction. 
Reg,  V.  Manktelow,  143 

ADMINISTERING. 
What  is  an  attempt  to  administer  poison,  14 

ARREST. 
Unlawful,  by  a  constable,  371 

ASSAULT. 

A  schoolmaster  who  places  his  hands  inde- 
cently on  the  person  of  a  female  pupil  is 
guilty  of  an  inaecent  assault,  although  the 
pupil  is  thirteen  years  of  age,  and  does  not 
make  any  actual  resistance. 

Letters  relating  to  the  charge,  written  by 
one  of  the  scholars  who  is  examined  as  a 
witness  for  the  prosecution,  may,  on  her 
denial  of  the  handwritiug,  be  proved  and 
given  in  evidence  on  the  part  of  the  defen- 
dant for  the  purpose  of  affecting  the  wit- 
nesses credit,  and  showing  the  capacity  of 
the  scholars  to  conspire  to  make  a  false 
charge  against  him,  although  the  prosecutrix 
VOL.    VI. 


is  not  proved  to  have  received  the  letters,  or 
had  any  knowledge  of  their  contents. 

To  enable  the  Court  to  order  the  costs  of 
such  a  prosecution  to  be  allowed,  it  is  neces- 
sary, under  the  stat.  14  &  15  Vict.  c.  55, 
s.  3,  to  show  that  the  case  was  originally 
brought  before  the  justices  for  summary 
decision. 

The  production  of  the  original  summons 
to  the  defendant,  setting  out  the  complaint, 
and  requiring  him  to  appear  before  the  jus- 
tices to  "  answer  the  same  information  and 
complaint,  and  to  be  further  dealt  with  ac- 
cording to  law,"  is  sufficient  evidence  of  the 
fact  required,  to  enable  the  Court  to  order 
payment  of  the  costs  of  the  prosecution. 
Reg.  V.  M'Gavaran,  64 
A.  committed  an  assault  upon  a  constable, 
who,  two  hours  afterwards,  having  obtained 
assistance,  and  when  there  was  no  danger 
of  anv  renewal  of  the  assault,  attempted  to 
apprehend  him,  and  was  wounded  in  the 
attempt: 

Held,  that  his  apprehension  at  that  time 
was  unlawful:  and  that  he  was  improperly 
convicted  of  wounding  the  constable  witn 
intent  to  prevent  his  lawful  apprehension. 
Reg.  V.  iValker,  371 

AUTREFOIS  ACQUIT. 
Flea  of,  in  murder,  178 


BAIL  IN  ERROR. 

A  defendant  in  misdemeanor  having  obtained 
a  writ  of  error  to  the  Exchequer  Chamber, 
entered  into  a  recognizance  with  two  sure- 
ties approved  by  a  judge,  the  condition  of 
which  was  to  prosecute  the  writ  of  error 
with  effect;  to  surrender  personally  on  the 
hearing  of  the  writ  of  error;  and,  in  case  the 
judgment  should  be  afldrmed,  to  surrender 
himself  to  the  Court  of  Exchequer  Chamber 
to  be  further  dealt  with  according  to  law : 
2a 
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Held,  that  this  recognizance  did  not  com- 
with  the  Stat.  8  &  9  Vict.  c.  68,  s.  1, 
which  requires  that  the  recof<nizance  shall 
be  conditioned  to  prosecute  the  writ  with 
effect;  and  in  case  the  judgment  should  be 
affirmed,  forthwith  to  render  the  defendant 
to  prison,  according  to  the  judgment,  where 
imprisonment  has  been  adjudged.  Reg.  v. 
Dugdale,  161 

BANKRUPTCY. 

An  indictment  under  the  12  &  13  Vict.  c.  106, 
8.  254,  contained  the  following  allegation  of 
materiality :  "  And  that  at  and  upon  the 
said  examination  of  the  said  J.  Legge,  it 
then  and  there  became  and  was  material  in 
and  to  the  matter  of  the  said  bankruptcy, 
to  inquire  what  was  the  nature  and  extent  of 
the  said  J.  Leg^e's  connection  and  dealings 
with  one  Mr.  Marshall,  and  how  long  he 
had  known  the  said  Mr.  MarshaU,  and  whe- 
ther the  said  Mr.  Marshall  was  a  relation  of 
the  said  J.  Legge  V* 

The  following  was  the  evidence  given  by 
the  defendant  before  the  Commissioners  of 
Bankruptcy:  '*  Mr.  Marshall  is  not  in  trade ; 
he  is  a  speculator  in  anything  and  every- 
thing. I  have  known  Mr.  Marshall  about 
two  or  three  years  (meaning  that  he  the 
said  Joseph  Legge  hnd  not  known  the  said 
Mr.  Marshall  more  than  two  or  three  years.) 
I  imagine  he  was  always  a  speculator,  and 
never  in  business.'* 

The  assignment  of  perjury  was  in  these 
words :  '*  Whereas  in  truth  and  in  fact,  the  said 
person  so  described  as  Mr.  Marshall  afore- 
said, was  one  and  the  same  person  as  one  S. 
Marshall  Legge,  and  was  and  is  the  father  of 
the  sud  Joseph  Legge ;  and  whereas  in  truth 
and  in  fact,  the  said  Joseph  Legge  had  known 
the  said  Samuel  Marshall  Legge,  so  de- 
scribed as  Mr.  Marshall  as  aioresaid,  for  a 
longer  period  than  two  or  three  years,  to 
wit,  for  twenty  vears  and  upwards  :" 

Held,  that  there  was  no  sufficient  aver- 
ment of  materiality  on  the  face  of  the  indict- 
ment.    Reg.  V.  Legge,  220 

BIGAMY. 

On  an  indictment  for  bigamy,  where  it  is  ne- 
cessary to  prove  a  Scotch  marriage,  some 
witnesses  conversant  with  the  Scotch  law 
on  the  subject  of  marriage  must  be  called. 
Reg.  V.  Poveyt  83 

BURGLARY. 

It  is  not  sufficient  that  there  was  an  entry 
without  a  breaking  of  the  outer  door  and  a 
breaking  without  an  entry  of  an  inner  one. 
Reg.  V.  Davis,  369 


CERTIORARI. 

The  defendant,  having  been  convicted  of  mii- 
demeanor  upon  an  indictment  which  he  had 
removed  into  this  court  by  certiorari,  the 
judgment  was  respited  by  consent,  upon  an 
agreement  by  the  defendant  to  pay  the  taxed 
costs  immediately.  ITie  costs  were  taxed  at 
227/. ;  the  defendant  became  bankrupt,  and 
the  prosecutor  proved  for  that  amount  under 
his  bankruptcy.  Judgment  was  afterwards 
entered  up,  and  the  costs  of  the  prosecution 
again  taxed  under  the  5  &  6  Will.  &  M. 
c.  1 1 ,  at  243/.  Upon  a  rule  for  an  attach- 
ment against  the  defendant  for  nonpayment 
of  that  sum  pursuant  to  the  Master's  allo- 
catur, and  to  estreat  the  recognizances  into 
which  the  bail  had  entered,  the  court  es- 
treated the  recognizances,  but  discharged 
the  rule  for  an  attachment.  Reg.  v.  Arthur 
HilU,  174 
The  Lord  Mayor  of  London  having  committed 
the  defendant  for  trial  at  the  Central  Crimi- 
nal Court  upon  a  charge  of  misdemeaDor» 
directed  the  city  solicitor  to  conduct  the 
prosecution,  the  expenses  of  which  were 
defrayed  out  of  the  city  funds.  The  defen- 
dant removed  the  indictment  into  this  cooit 
by  certiorari,  and  was  convicted. 

Held,  that  the  Lord  Mayor,  not  being  per- 
sonally liable  for  the  expenses  of  the  prose- 
cution, was  not  entitled,  as  prosecutor,  to 
recover  the  costs  from  the  defendant  under 
the  provision  of  stat  6  &  6  WilL  &  M. 
c.  11,  s.  3. 

In  order  to    bring  the  case  within  that 
statute,  there  mast  be  a  prosecutor  per- 
sonally liable  for  the  expenses.      Reg.  v. 
Archibald  fVilson,  176. 
Practice  as  to,  345 

CLERGYMAN. 

Privileged  communication  to^  219 

CONCEALMENT  OF  BIRTH. 

On  an  indictment  against  the  mother  for  tbe 
murder  of  her  illegitimate  child,  it  appeared 
that  the  body  of  a  child  was  found,  a  few 
hours  after  its  birth,  on  the  floor  of  an  atdo 
in  a  house  where  the  prisoner  lived  as  do- 
mestic servant,  the  head  severed  from  the 
body,  and  both  lying  in  sheets  which  had 
been  removed  from  the  bed-room  below, 
which  was  occupied  by  the  prisoner  and  her 
mistress,  and  where  there  was  evidence  to 
show  that  the  birth  had  taken  place,  but  it 
was  doubtful  whether  the  severance  of  tbe 
head  from  the  body  was  effected  there  or  in 
the  attic : 

Held,  that  there  was  no  evidence  to  war- 
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rant  the  jury  in  finding  a  verdict  for  the 
statutable  misriemeanor  of  endeavonrinfl^  to 
conceal  the  birth.     Reg.  v.  Chode,  318 

CONFESSION. 

Upon  the  trial  of  an  indictment  for  an  un- 
natural crime  with  a  mare,  one  of  the  wit- 
nesses, in  the  presence  of  T.  the  owner  of 
the  mare,  threatened  to  give  the  prisoner  in 
charge  to  the  police  if  he  did  not  tell  what 
business  he  had  in  T.'s  stable,  where  the 
mare  was.  At  that  moment  the  charge  had 
not  been  made  known  to  the  prisoner,  but 
it  was  immediately  afterwards,  and  then  he 
confessed. 

Held,  that  this  confession  was  inadmis- 
sible in  evidence,  having  been  made  under 
the  influence  of  a  threat  held  out  to  him  in 
the  presence  of  one,  who  being  the  owner  of 
the  mare,  was  likely  to  prosecute  for  the 
o£Pence.     Reg,  v.  Luckhurst,  243 

A  maid-servant  under  a  charge  of  setting  (ire 
to  a  farm  building  belonging  to  her' master, 
was  given  into  the  temporary  custody  of  a 
married  daughter  of  her  master,  who  did 
not  live  in  the  house,  and  had  no  control 
over  her  as  her  mistress.  Whilst  they 
were  alone  together,  the  daughter  said  to 
the  prisoner,  "  I  am  sorry  for  you,  you  ought 
to  have  known  better ;  tell  the  truth,  whe- 
ther you  did  it  or  no '"  and  upon  the  pri- 
soner replying,  "I  am  innocent,"  added, 
**  don't  run  your  soul  into  more  sin,  but  tell 
the  truth."    She  then  confessed. 

Held  that  the  confession  was  admissible, 
for  that  the  words  used  did  not  amount  to 
a  threat  or  inducement,  nor  were  they  used 
by  any  person  in  authority;.  Reg.  v.  Jane 
Sleeman,  246 

CONSPIRACY. 

Practice  where  prisoners  have  severed  in  their 
challenges,  6. 

1.  An  indictment  alleged  that  the  defendants 
I.  W.,  C.  W.  and  J.  W.,  being  persons  in 
indigent  circumstances,  and  intending  to 
defraud  tradesmen  who  should  supply  them 
with  goods  upon  credit,  conspired  to  cause 
J.  W.  to  be  reputed  and  believed  to  be  a 
person  of  considerable  property,  and  in 
opulent  circumstances,  for  the  purpose  and 
with  the  intent  of  cheating  ana  defrauding 
divers  persons  being  tradesmen,  who  should 
bargain  with  them  for  the  sale  to  the  said 
I.  W.,  of  goods,  &c.  the  property  of  such 
last- mentioned  persons,  of  f|[reat  quantities 
of  such  goods,  without  paying  for  the  same, 
with  intent  to  obtain  to  themselves  money 
and  other  profits. 


Held,  that  this  indictment  was  not  sup- 
ported by  proof  that  the  defendants  C.  W. 
and  J.  W.  being  the  wife  and  daughter  of 
the  other  defendant  I.  W.,  represented  that 
they  were  in  mdependent  circumstances,  their 
income  being  interest  of  money  received 
monthly;  at  another  time,  when  engaging 
lodgings,  that  they  were  not  in  the  habit  of 
living  in  lodgings,  and  that  they  obtained 
various  goods  from  tradesmen  on  credit, 
under  circumstances  that  showed  an  intent 
to  defraud,  but  no  proof  being  adduced  that 
those  goods  were  obtained  by  reason  of  any 
of  those  general  statements. 

2.  Another  count  alleged  a  similar  con- 
spiracy to  represent  I.  W.  to  be  a  person  of 
considerable  property  and  fit  to  be  trusted, 
and  by  means  thereof  to  cheat  and  defraud 
persons  who  should  let  to  the  said  I.  W. 
lodgings  for  hire,  of  divers  large  sums  of 
money,  being  the  sums  agreed  to  be  paid  for 
the  hire  of  such  lodgings. 

Held,  that  this  count  was  not  supported  by 
proof  of  the  representations  above  men- 
tioned, and  that  the  defendants  went  to 
various  houses  taking  lodgings,  and  quitting 
them  without  notice  or  payment ;  for,  if  an 
indictable  offence  at  all,  the  object  of  the 
defendants  was  to  obtain  possession  of  the 
lodgings,  and  not  to  deprive  him  of  the 
price  or  profits  of  the  rooms. 

3.  A  count  charging,  the  defendants  with 
conspiring,  by  divers  subtle  means  and  false 
pretences,  to  obtain  goods  and  chattels  ttom 
H.  B.,  a  tradesman,  without  paying  for 
them,  with  intent  to  defraud  him  thereof,  is 
supported  by  proof  of  overt  acts,  from  which 
a  conspiracy  may  be  inferred,  without  proof 
of  any  such  false  pretence  as  is  required  in 
an  ordinary  indictment  for  obtaining  goods 
by  false  pretences. 

4.  Quaere,  whether  a  count  charging  a  con- 
spiracy by  divers  subtle  means  and  ftilse 
pretences,  to  obtain  goods  and  chattels  from 
divers  persons  being  tradesmen,  without 
paying  for  them,  with  intent  to  defraud  them 
of  the  same,  is  bad  in  arrest  of  judgment  or 
otherwise,  for  not  setting  out  the  names  of 
the  parties  defrauded  or  intended  to  he 
defrauded,  or  making  excuse  for  not  doing 
so. 

Semble,  that  the  ordinary  form  of  indict- 
ment for  false  pretences,  which  after  stating 
the  false  pretence,  alleges  that,  by  means  of 
which  false  pretence,  the  defendants  ob- 
tained the  goods  or  money,  is  sufficient,  and 
that  the  substitution  of  the  words  '*by 
reason  of"  for  "by  means  of  "  is  equally 
unobjectionable.  Reg,  v.  IVhitehouse,  38 
Where  an  indictment  for  conspiracy  charges 
the  offence  in  general  terms,  the  defendant  is 
2a2 
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entitled  to  particulars  of  the  charge,  althouf^h 
there  has  been  a  previous  committal  by  a 
magistrate. 

Therefore,  where  an  indictment  contained 
counts  charging  a  conspiracy  to  cheat  trades- 
men of  goods,  without  mentioning  any 
specific  case,  or  name,  time,  or  place : 

Held,  that  the  defendant  was  entitled  to 
such  particulars.  Reg,  v.  Rycroft  and  others, 
76 

In  support  of  an  indictment  charging  the  de- 
fendants with  a  conspiracy  to  defraud  and 
deprive  B.  of  certain  leasehold  messuages, 
whereof  the  said  B.  was  lawfully  possessed, 
and  to  cheat  and  defraud  her  of  the  rents 
and  profits  of  the  said  messuages;  the 
evidence  as  to  B.'s  title  was,  that  F.,  before 
her  death,  directed  8.  her  next-of-kin,  to 
convey  the  messuages  to  B.  on  account  of 
a  supposed  equitable  claim  of  B.  to  money 
received  by  F.  S.,  after  the  death  of  F., 
and  before  administration,  executed  an  agree- 
ment to  assign  to  B.,  and  went  with  her  to 
the  houses,  and  pointed  out  the  property, 
and  said  B.  was  landlady,  and  he  hoped  the 
tenants  would  not  shuffle  with  her  as  they 
had  with  F.  B.  afterwards  received  a  small 
sum  as  rent.  There  was  no  proof  that  F. 
or  S.  weTe  ever  in  possession,  and  no  other 
evidence  of  B.'s  title. 

Held,  that  there  was  some  evidence  of  a 
possession  by  B.  to  support  the  averment 
m  the  indictment.  Reg.  v.  fVhUehouse  and 
another^  12Q 

On  an  indictment  against  A.,  B.,  C,  D.,  E., 
F.,  G.,  and  H.,  for  conspiracy  to  cheat  M. 
by  selling  a  ^landered  horse  as  a  sound 
horse,  the  evidence  was,  that  A.  having 
previously  cheated  M.  bv  selling  him  a 
kicking  horse,  the  defendants  B.,  C,  D., 
and  E.,  obtained  that  horse  from  M.  in 
exchange  for  a  glandered  horse,  which  he 
subsequently  sold.  A.,  accompanied  by  6., 
afterwards  sold  M.  another  horse,  in  which 
transaction  the  latter  was  again  defrauded. 
Some  evidence  was  given  to  show  that  A. 
was  frequently  in  company  with  some  of  the 
other  defendants,  and  that  he  was  aware  of 
a  previous  sale  of  the  glandered  horse  by 
them,  but  there  was  no  other  evidence  to 
connect  him  with  its  sale  to  M. 

Held,  that  in  the  absence  of  any  evidence 
dearly  leading  to  the  conclusion  that  A.  was 
a  party  to  that  sale,  there  was  no  evidence 
of  a  conspiracy  to  go  to  the  jury  against  him. 
Reg.  V.  Read,  134 

An  agreement  with  other  persons  by  a  witness 
who  has  been  bound  over  to  prosecute  and 
give  evidence  on  an  indictable  misdemeanor, 
not  to  appear  on  the  trial,  is  an  indictable 
offence,  as  being  an  agreement  to  obstruct 


the  due  course  of  law  and  justice ;  and  the 
indictment  may  allege  that  to  have  been 
the  object  of  the  defendants,  although  their 
immediate  intention  had  no  reference  to 
the  obstruction  of  justice;  but  was  simply 
to  extricate  themselves  from  a  scrape,  and 
the  defeat  of  justice  was  merely  the  effect  of 
the  conspiracy.  Therefore,  where  H.,  having 
upon  oath  charged  B.  with  fraud,  and  being 
bound  over  to  prosecute,  was  subsequently 
.  induced  to  make  an  affidavit  of  B.'s  inno- 
cence, and  H.  and  his  fnends,  in  order  to 
avoid  the  consequences  of  B.'s  contradictory 
statements  on  oath,  agreed,  upon  receiving 
a  cheque  from  B.^s  wife  for  a  sum  nearly 
equal  to  the  amount  of  H.'s  recognizances, 
to  forfeit  those  recognizances  by  abstaining 
from  prosecuting,  and  also  to  return  the 
amount  of  the  cheque  if  U.  was  not  called 
upon  his  recognizances : 

Held,  that  the  facts  supported  an  indict- 
ment charging  H.  and  ois  friends  with  a 
conspiracy  to  obstruct  and  defeat  the  doe 
course  of  law  and  justice ;  but 

Held,  that  the  facts  did  not  support  counts 
in  the  indictment,  charging  the  conspiracy 
to  be  to  obtain  the  money  from  the  wife  of 
B.,  and  to  cheat  and  de&aud  him  of  the 
same. 

Notice  to  produce  the  cheque  served  at  the 
office  of  the  London  agents  for  the  country 
attorney  of  the  defendants  at  three  p.m.  the 
day  before  the  commencement  of  the  trial : 

Held,  sufficient  to  let  in  secondaiy  evi- 
dence of  its  contents : 

Held,  also,  that  such  secondary  evidence 
was  admissible,  although  it  appeared  that 
the  cheque  had  been  seized  by  the  sheriff 
under  a  levy  upon  the  effects  of  H.  for  the 
amount  of  the  estreated  recognizance. 

B.,  having  been  admitted  to  bail  to  answer 
the  charge  of  H.,  did  not  surrender  to  take 
his  trial,  but  absconded : 

Held,  that  his  wife,  who  was  examined  as 
a  witness  on  the  indictment  against  H.  and 
others  for  conspiracy,  might  refuse  to  answer 
a  question  whether  she  had  not  seen  her 
husband  at  a  particular  time  or  place,  she 
having  assigned  as  a  reason  for  not  answer- 
ing it,  that  her  husband  had  not  appeared 
upon  his  recognizance.  Reg.  v.  Hamp,  167 
The  offence  of  conspiring  may  be  committed 
by  conspiracy  to  use  unlawful  means  for  the 
accomplishment  of  a  lawful  object;  and 
where  A.  and  B.,  by  false  representations 
made  to  C,  respecting  a  horse  which  the 
latter  has  sold  to  A.,  induced  him  to  accept 
a  smaller  sum  in  satisfaction  of  the  agreed 
price: 

Held,  that,  although  C.  would  not  be 
bound  by  his  agreement  to  accept  the  smaller 
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sum,  A.  and  B.  were,  nevertheless,  properly 
oonncted  of  a  conspiracy.  Reg,  v.  Carlisle 
and  another,  366 

CONSTABLES. 

The  right  of  Bearching  persons  in  custody  must 
depend  on  the  circumstances  of  each  par- 
ticular  case ;  and  the  mere  fact  of  a  person 
being  drunk  and  disorderly  will  not  justify  a 
police  officer  searching  his  person,  although 
the  officer  may  have  received  general  orders^ 
to  search  all  persons  in  custody;  but  any 
person,  whatever  mav  be  the  nature  of  the 
charge,  may  so  conduct  himself,  hf  reason 
of  violence  of  language  or  conduct,  that  it 
may  be  prudent  and  right  to  search  him,  as 
well  for  his  own  protection  as  for  those  in- 
trusted with  the  Quty. 

The  same  rule  applies  to  handcuffing  per- 
sons in  custody,  ana  the  right  must  depend 
on  the  circumstances  of  each  particular  case, 
as,  for  instance,  the  nature  of  the  charge, 
and  the  conduct  and  temper  of  the  person  in 
custody.  There  cannot  be  any  general  rule 
that  will  justify  a  constable  in  resorting  to 
the  extreme  measure  of  handcuffing  a  person 
in  custody  for  a  misdemeanor  to  a  felon,  and 
marching  them  through  the  pubUc  streets 
from  the  police  station  to  the  magistrate's 
office,     heigh  v.  CoU^  329 

CONVICTION. 

Although  the  entire  period  over  which  the 
assizes  extend  in  one  place  is,  by  the  con- 
templation of  law,  and  for  some  purposes, 
one  legal  day,  the  particular  day  on  which  a 
prisoner's  conviction  took  place  may,  when 
necessary,  be  shown ;  and  the  record  does 
not  operate  as  an  estoppel  so  as  to  shut  out 
evidence  of  the  actual  day  on  which  the 
prisoner  was  convicted.  Whitaker  v.  fVisbey, 
109 

CORONER'S  INQUISITION. 

Where,  on  a  motion  to  quash  the  inquisition 
of  a  coroner's  jury  finding  certain  persons 
therein  named  guilty  of  wilful  murder,  the 
court  has,  for  the  purpose  of  hearing  counsel 
on  behalf  of  the  next-of-kin  of  the  deceased, 
granted  a  conditional  order,  the  paity  show- 
ing cause  is  not  entitled  to  begin,  but  the 
counsel  for  the  Crown  will  move  to  make 
absolute  the  order  as  if  moving  an  original 
motion  on  notice. 

lliough  this  court  may  quash  an  inquisi- 
tion where  a  verdict  has  been  found  against 
a  person  confessedly  innocent,  yet  it  will  not 
interfere  when  there  has  been  any  evidence, 
even  though  it  may  be  insufficient  to  war- 


rant the  finding  of  the  jury.    In  the  Matter 
qfthe  Six-MUe-Bridge  Inqmsition,  122 

COSTS. 
Of  certiorari,  174,  176 

COUNSEL. 

Opening  statement  of,  116 


DEPOSITIONS. 
Taken  abroad,  admissibility  of,  60 

DYING  DECLARATIONS. 
Practice  as  to  receipt  of,  120,  357 

EMBEZZLEMENT. 

Upon  an  indictment  for  embezzlement,  the 
evidence  of  dishonest  dealing  with  the  money 
of  the  prosecutor  was,  that  the  defendant, 
who  was  in  his  service,  had  received  a  cheque 
which  he  was  to  get  cashed,  and  lay  out  the 
proceeds  in  the  market;  that  he  did  cash  it, 
but  did  not  lay  out  the  proceeds  as  he  ought 
to  have  done,  and  that  in  the  prosecutor's 
books  he  gave  a  wrong  account  of  the 
manner  in  which  the  money  had  been  ex- 
pended. The  jury  found  the  defendant 
guilty  of  larceny,  and  acquitted  him  of  the 
embezzlement : 

Held,  that  the  prisoner  had  been  impro- 
perly convicted  of  larceny,  and  that  a  con- 
viction for  embezzlement  might  have  been 
sustained.     Reg.  v.  Ooodenough,  206 

A  contract  had  been  entered  into  between  W. 
and  the  Great  Northern  Railway  Company, 
by  which  W.  was  to  provide  horses  and 
carmen  (the  company  providing  carts)  for 
the  conveyance  of  the  company's  coals  to 
their  several  customers.  By  the  contract, 
W.  stipulated  that  the  carman  should,  in  all 
things  connected  with  the  carrying  and 
delivery  of  the  coals  and  the  receipt  and 
payment  of  moneys,  obey  the  orders  and 
commands  of  the  company's  coal  manager, 
and  should  be  subject  to  the  same  rules  and 
regulations  as  the  servants  of  the  company ; 
and,  in  case  of  disobedience  of  orders,  shovdd 
be  immediately  discharged.  It  was  also 
provided  that  W.  or  the  said  carmen 
should,  day  by  day,  pay  and  account  for,  to 
the  company's  coid  manager,  all  moneys, 
cheques,  &c.,  they  should  receive  from  the 
customers  of  the  company. 
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The  defendant,  being  one  of  the  carmen 
BO  engaged  by  W.  and  employed  by  the 
company,  received  from  a  customer  the  price 
of  a  load  of  coals  he  had  delivered,  and, 
instead  of  paying  it  over  to  the  coal  manager, 
he  converted  it  to  his  own  use. 

Held,  on  an  indictment  charging  him  with 
embezzling  certain  moneys  of  W.  his  master, 
that  he  could  not  be  convicted,  since  the 
money  was  received  not  for  and  on  account 
of  W.,  but  for  and  on  account  of  the  railway 
company.  Reg.  v.  Beaumont,  269 
H.  was  the  miller  of  a  mill  in  a  county  gaol. 
It  was  his  duty  to  direct  any  person  bringing 
grain  to  be  ground  at  the  mill,  to  obtain  at 
the  porter's  lodge  a  ticket  specifying  the 
quantity  brought.  The  ticket  was  his  order 
for  receiving  the  grain,  and  his  duty  was  to 
receive  the  grain  with  the  ticket,  grind  it, 
receive  the  money  for  the  grinding,  and 
account  to  the  governor  for  the  money  so 
received.  It  was  a  breach  of  his  duty  to 
receive  or  grind  grain  without  such  ticket ; 
but  he  had  no  right  to  grind  any  grain  at 
the  mill  for  his  private  benefit. 

Having  misappropriated  money  received 
by  him  from  persons  who  brought  grain  to 
be  ground  without  a  ticket,  he  was  indicted 
for  embezzlement : 

Held,  that  a  conviction  could  not  be  sus- 
tained, as  the  reasonable  conclusion  from 
the  facta  was,  that  he  did  not  receive  the 
money  by  virtue  of  his  employment,  but 
made  an  improper  use  of  the  mill  for  his 
private  benefit. 

Quare,  whether  he  was  a  servant  of  the 
inhabitants  of  the  county  within  the  mean- 
ing of  the  statutes  relating  to  embezzle- 
ment ?  Reg.  v.  Thomas  Harris,  363. 
S.  &  Co.  were  in  the  habit  of  entering  in  a 
book  the  names  of  creditors,  by  whom  goods 
were  supplied  by  them.  8uch  names  were 
in  the  first  column,  and  in  the  third  column 
was  the  amount  of  the  goods  so  supplied. 
l*he  second,  or  intervening  one,  was  reserved 
for  the  signatures  of  the  persons  to  whom 
the  money  was  paid,  and  who  were  required 
to  sign,  at  the  time  of  payment,  no  other 
receipt  or  voucher  being  ever  asked  for. 
The  prisoner  being  clerk  to  a  creditor  of 
S.  &  Co.,  called  for  the  amount  of  their 
debt,  which  in  due  course  was  paid  him,  and 
he  signed  his  name  in  the  second  column  of 
the  book  before  mentioned,  between  the 
entry  of  his  employers'  names  and  the  sum 
due  to  them. 

Held,  on  an  indictment  against  him  for 
embezzling  that  sum  of  money,  that  the 
entry  was  a  receipt  within  the  stamp  laws, 
and,  being  unstamped,  the  whole  of  the 
entry  ought  not  to  have  been  read  to  the 


jury,  although  it  was  tendered  and  admitted 
in  evidence  solely  with  the  view  of  identify- 
ing the  prisoner  as  the  person  to  whom  the 
money  was  paid — the  payment  having  been 
proved  aliunde. 

SembUy  that  the  signaturev'alone  might 
have  been  used,  one  witness  proving  that  it 
was  written  by  the  person  who  received  the 
money,  and  another  proving  that  the 
handwriting  was  that  of  the  prisoner.  Reg. 
V.  Overton,  277 

A.  marked  money,  and  delivered  it  to  a  third 
person,  that  he  might  therewith  buy  goods  at 
A.'s  shop,  of  his  shopman  B.  He  did  so,  and 
B.  having  received  the  marked  money, 
instead  of  putting  it  in  the  till,  as  his  duty 
was,  secreted  it. 

Held,  that  B.  was  properly  convicted  of 
embezzlement.     Reg,  v.  Samuel  GUI,  295 

Evidence  of,  277,  295,  296 

EVIDENCE. 

Under  the  stat.  11  &  12  Vict.  c.  42,  s.  17, 
which,  after  providing  for  the  taking  of  de- 
positions before  justices,  enacts  that,  upon 
proof  at  the  trial  of  the  death,  &&,  of  the 
deponent,  '*  it  shall  be  lawful  to  read  such 
depositions  as  evidence  in  such  prosecu- 
tion ;" 

Quiere,  whether  the  deposition  of  a  deceased 
person  on  a  charge  against  the  prisoner  of 
stabbing  him,  can  be  read  on  a  tirial  for  the 
murder  or  manslaughter  of  the  deceased. 
Reg,  T.  DUmore,  52 

Before  a  deposition  of  a  person  who  is  dead, 
or  so  ill  as  not  to  be  able  to  travel,  can  be 
read  on  the  trial,  under  the  stat.  11  &  12 
Vict.  c.  42,  8.  1 7>  it  must  be  proved  affirma- 
tively on  the  part  of  the  prosecution  that  the 
deposition  was  taken  in  the  presence  of  the 
accused  person,  and  that  he  or  his  counsel 
or  attorney  had  a  full  opportunity  of  cross- 
examining  the  witness. 

To  give  the  accused  a  full  opportunity 
within  the  meaning  of  the  statute,  the  ex- 
amination must  be  taken,  question  by  ques- 
tion, in  his  presence,  and  in  the  presence  of 
the  magistrate,  and  it  is  not  sufficient  to 
read  over  the  statement  of  the  witness, 
previously  taken  and  committed  to  writing, 
in  the  absence  of  the  magistrate. 

llie  accused  must  also  be  asked  whether 
he  has  any  question  to  put  with  reference  to 
the  statement  of  the  individual  witness. 

To  render  the  deposition  of  an  absent 
person  admissible,  it  is  not  necessary  that  he 
should  be  absolutely  unable  to  travel ;  it  is  suf- 
ficient if  his  attendance  would  place  his  life  in 
jeopardy.    Reg.  v.  Day,  55 

Semble,  depositions  taken  by  a  consul  abroad 
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under  the  7  &  8  Vict.  c.  112,  88.  68,  59,  and 
returned  to  this  country,  and  certified  under 
the  consular  seal  to  have  been  duly  taken, 
are  admissible  in  evidence  under  the  Mer- 
cantile Marine  Act,  1850  (13  &  14  Vict. 
c.  93,  s.  ]  15)  without  further  proof,  althoup;b 
it  appears  irom  extrinsic  evidence  that  the 
witnesses  gave  their  evidence  in  a  foreif^n 
laniJCuaf^e,  which  was  translated  into  English 
to  the  prisoner,  and  inserted  in  the  deposi- 
tions by  the  counsel. 

QiuBre,  as  to  the  effect  of  8  &  9  Vict. 
c.  113,  s.  1  (to  facilitate  the  admission  in 
evidence  of  certain  official  and  other  docu- 
ments), on  such  a  case. 

QtMsre,  whether  such  depositions  are  ad- 
missible where  a  consul,  after  the  examina- 
tion of  such  witness,  asked  the  prisoner 
whether  he  had  anything  to  say,  and  on  the 
prisoner  saying  he  knew  nothing  about  the 
witnesses,  proceeded  to  examine  the  next 
witness,  without  expressly  telling  the  pri- 
soner that  he  might  put  questions  to  the 
witness. 

QiuBre,  whether  depositions  to  witnesses 
containing  a  great  portion  of  hearsay  evi- 
dence are  admissible. 

Quare,  has  the  judge  power  to  strike  out 
the  portion  that  consists  of  such  hearsay 
evidence,  and  admit  the  residue.  Reg.  v. 
Russell,  60 
A  map  or  plan  prepared  for  the  purpose  of  a 
trial  ought  not  to  contain  any  reference  to 
transactions  and  occurrences  which  are  the 
subject-matter  of  the  investigation  before  the 
court,  and  not  existing  when  the  survey  was 
made ;  and  if  it  does,  and  the  objection  is 
taken,  the  court  will  not  allow  the  jury  to 
look  at  it.  Reg,  v.  Mitchell,  82. 
On  a  trial  for  murder  it  was  proved  that  the 
deceased,  who  lived  a  few  hours  after  the 
wound  was  inflicted,  made  a  statement,  at 
the  conclusion  of  which  he  exclaimed,  ''  Oh, 
God  I  I  am  going  fast ;  I  am  too  far  gone  to 
say  any  more;"  but  he  did  not  appear  to 
have  previously  said  anything  about  his 
condition,  and  there  was  no  evidence,  one 
way  or  other,  to  show  that  he  was  aware 
of  it: 

Held,  that  the  statement  was  inadmissible 
as  a  dying  declaration. 

llie  objection  to  the  statement  having  been 
subsequently  withdrawn  by  the  prisoner's 
counsel : 

Held,  that  it  might  be  read  in  evidence, 
although  not  evidence  if  objected  to.  Reg. 
V.  Nuxlas,  120 
Upon  the  trial  of  an  indictment  for  arson,  with 
intent  to  defraud  an  insurance  company,  the 
policy  was  not  produced,  but  parol  evidence 
of  it  given,  a  notice  to  produce  having  been 


served  upon  the  prisoner  about  mid-day  the 
day  before  trial : 

Held,  that  the  parol  evidence  was  im- 
properly received  and  the  conviction  wrong. 
Reg.  V.  Jabez  Kitson^  159 
On  a  trial  for  forgery  of  a  bill  of  exchange,  an 
expert  cannot  be  asked  whether,  on  com- 
paring the  signatures  of  the  drawer,  the 
acceptor  and  the  indorser  of  the  bill,  he  is  of 
opinion  that  they  are  all  written  by  the  same 
person.  Reg.  v.  Coleman  and  other s^  163 
A  witness  may  be  called  to  prove  that,  on  a 
former  trial,  the  prosecutrix  made  statements 
inconsistent  with  tho^e  made  by  her  on  the 
second  trial  of  the  case,  and  the  admission 
of  sach  evidence  may  be  distinguished  from 
allowing  witnesses  to  be  examined  to  disprove 
statements  not  relevant  to  the  issue.  Reg, 
V.  Daniel  Rorke,  196 
A  chaplain  to  a  workhouse  had,  in  his  spiritual 
capacity,  frequent  conversations  there  with 
the  prisoner,  who  was  charged  with  the 
murder  of  her  child,  but  who  was  too  ill  to 
be  removed  from  the  workhouse : 

Semble^  per  Alderson,  B.,  these  conversa- 
tions ought  not  to  be  adduced  in  evidence 
at  the  trial.  Reg.  v.  Griffin,  219 
Where  a  witness  for  a  prosecution  gives  a 
different  answer  on  examination-in-chief  to 
that  which  was  expected,  his  deposition  be- 
fore the  coroner  or  justices,  as  the  case  may 
be,  may  be  put  in  his  hands  for  the  purpose 
of  refreshing  his  memory,  and  the  question 
then  put  to  him. 

If  the  witness  persists  in  giving  the  same 
answer  after  his  memory  has  been  so  re- 
freshed, the  question  may  be  repeated  to  him 
from  the  depositions,  in  a  leading  form. 
Reg,  V.  Williams  and  others,  343. 
In  order  to  render  dying  declarations  admis- 
sible in  evidence,  the  facts  to  show  that  the 
deceased  was  conscious  of  his  state  must 
point  to  the  time  of  the  statement,  and 
therefore  declarations  some  days  prior  to  an 
expression  that  the  deceased  ^'  had  given 
up  all  in  this  world,"  were  held  inadmissible. 
Where  the  deceased  said  he  was  *'  a  mur- 
dered man,  and  it  would  have  been  better  if 
they  had  killed  him  on  the  spot  than  left 
him  to  linger,  and  that  he  thought  he  should 
never  get  over  it,**  but  he  lived  several  weeks 
afterwards : 

Held,  that  there  was  a  primd  facie  case 
for  the  admissibility  of  declarations  made  at 
the  time  of  those  statements. 

But  where  the  person  to  whom  the  de- 
clarations were  made,  stated  that  he  believed 
the  words  *•  murdered  man  "  were  not  used 
in  their  literal  sense,  and  that  the  deceased 
did  not  appear  to  have  any  immediate  fear 
of  death  on  his  mind : 
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Held,  that  the  case  was  takea  out  of  the 
principle  on  which  such  declarations  are 
receivahle  in  evidence.  Reg.  v.  Qualter,  357 
1.  Statements  made  by  a  prisoner  with  the 
knowledge  of  a  reward  and  pardon  to  any 
but  the  actual  perpetrator  of  the  o£Pence, 
and  under  circumstances  which  lead  to  the 
belief  that  such  statements  were  made  with 
the  hope  of  receiving  the  reward,  and  being 
allowed  to  give  evidence  as  a  witness  on  the 
part  of  the  Crown  are  inadmissible. 

2.  A  printed  copy  of  a  reward  offered 
for  such  private  information  and  evidence  as 
would  lead  to  the  detection  and  conviction 
of  a  murderer  or  murderers,  and  a  statement 
that  the  Secretary  of  State  would  recommend 
the  grant  of  a  pardon  to  any  accom|)lice,  not 
having  been  the  actual  perpetrator  of  the 
murder,  who  should  give  such  evidence,  was 
hung  up  in  the  magistrate's  room  in  the 
county  gaol.  A  prisoner,  who  could  read, 
made  a  statement  to  the  governor  of  the 
gaol  in  this  room,  and  before  that  statement 
inquired  whether  he  oould  give  evidence, 
but  did  not  say  that  he  made  the  statement 
in  that  expectation,  or  in  the  hope  of  getting 
the  reward,  and  before  making  the  state- 
ment, he  was  told  it  would  be  used  against 
him: 

Held,  that  such  statement  was  inad- 
missible. 

3.  But  statements  made,  and  anony- 
mous letters  written  by  a  prisoner  before  his 
apprehension,  are  not  inadmissible  merely 
on  the  ground  of  the  prisoner's  knowledge 
of  the  offer  of  the  reward  and  pardon,  or 
by  reason  of  his  having  been  employed  by 
the  police  authorities  and  paid  money  for 
his  support,  under  the  belief  that  he  was  an 
important  witness  for  the  Crown. 

4.  A  statement  by  a  prisoner  that  A.  had 
proposed  to  him  to  murder  B.  on  the  follow- 
ing night,  and  that  he  (the  prisoner)  agreed 
to  go,  but  did  not  do  so,  is  not  of  itself 
evidence  that  the  prisoner  was  accessary  be- 
fore the  fact  to  the  murder  of  B.  by  A.  on 
that  night. 

5.  A  woman,  having  been  called  as  a  wit- 
ness agunst  A.,  was  examined  on  the  voir 
dire^  and  said  she  was  married  to  A. : 

Quare,  whether  it  was  competent  to  the 
counsel  for  the  prosecution  to  call  witnesses 
to  show  that  she  had,  after  the  period  of  her 
alleged  marriage,  and  with  reference  to  the 
present  charge,  stated  and  sworn  that  she 
was  not  A.'s  wife ; 

QiMPre,  also,  whether  the  question  of  cover- 
ture is  one  to  be  decided  by  the  judge  or  by 
a  jury. 

6.  A  witness,  called  to  prove  that  he  had 
seen  a  prisoner  at  a  particular  spot  at  a 


certain  time,  added  that  he  had  since  seen  a 
number  of  men  in  gaol,  and  had  pointed  out 
one: 

Held,  that  the  following  was  a  proper 
form  of  question  to  put  to  the  witness — 
*^  Who  did  you  point  him  out  as  being f* 

7.  Where  several  prisoners  are  jointly  in- 
dicted, the  judge  will  not  allow  a  separate 
trial  on  the  ground  that  the  depositions  dis- 
close statements  and  confessions  made  by 
one  prisoner  implicating  another,  which  are 
calculated  to  prejudice  the  jury,  and  that 
there  is  no  legal  evidence  disclosed  against 
the  other  prisoner. 

8.  Where  one  of  several  prisoners  calls 
witnesses  on  his  behalf,  the  Crown  is  en- 
titled to  reply  generally  on  the  whole  case. 
Reg.  V.  Blackburn,  333 

Forgery  and  uttering,  i,  18,  312,  320 

Perjury,  21,  58,  69,  105,  107,  150,  360 

Rape,  23 

Malicious  damages  to  machines,  25 

False  pretences,  38,  »L82,  257,  260,  314,  366 

Conspiracy,  38,  129,  134,  l67i  366 

Larceny  of  deeds,  46,  304 

Comparison  of  handwriting,  58 

Assault,  indecent,  64 

Returning  from  transportation,  79 

Of  period  of  conviction,  109 

Neglecting  to  support  child,  140 

Abduction,  143 

Conspiracy  to  abstain  from  prosecuting,  167 

Of  wife  against  her  husbana,  167 

Giving  false,  before  Commissioners  in  Bank' 

ruptcy,  220 
Cross-examination  of  prisoner's  witnesses  by 

another  prisoner,  224 
Of  intent  to  commit  felony,  241 
Confession,  243,  245,  333 
Embezzlement,  269,  277,  295,  363 
Larceny  by  servant,  284,  296 
Larceny,  293,  310 
Of  a  deed  of  assignment,  373 

EXPENSES. 

Of  apprehending  prisoner,  78 


FALSE  PRETENCES. 

In  an  indictment  for  obtaining  money  by  false 
pretences,  the  pretence  alleged  was,  that  the 
defendant  bad  been  to  B.  on  behalf  of  the 
prosecutrix,  and  had  served  a  certain  order 
of  affiliation  on  one  J.  B.  and  that  he  was 
entitled  to  receive  for  serving  the  said  order 
the  sum  of  five  shillings : 

Held,  that  this  averment  was  not  sup- 
ported by  proof  that  the  defendant  said  that 
he  had  been  with  the  order  to  B.  to  serve 
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J.  B.  and  left  it  with  the  landlady  where 
J.  B.  lodf^ed,  he  being  out»  &c. 

Held,  also,  that  this  was  not  an  amendable 
variance  within  the  meaning;  of  the  statute 
14  &  15  Vict.  c.  100,  8.  1.   Reg.  v.  Bailey,  29 

Two  statements  made  at  different  times,  even 
at  the  interval  of  a  month,  may  be  so  con- 
nected tof^ether  as  to  constitute  one  indict- 
able false  pretence ;  and  it  is  entirely  a  ques- 
tion for  the  jury  whether  they  ought  to  be 
80  connected. 

Where,  therefore,  the  prisoner  falsely 
stated  on  one  day  that  a  certain  club  had 
7000/.  in  the  bank,  in  order  to  persuade  the 
prosecutrix  to  become  a  member,  and  to 
hand  money  over  to  him,  but  she  refused  to 
do  so ;  and  a  month  afterwards  the  prisoner 
again  recommended  the  club  to  her  as 
*'  strong  and  respectable/*  and  then  obtained 
the  money : 

Held,  that  the  jury  were  properly  directed, 
that  they  might  take  into  account  what 
passed  at  the  first  interview  as  well  as  what 
passed  at  the  time  when  the  money  was 
paid ;  but  that  before  they  could  convict  the 
defendant  they  must  be  satisfied  that  the 
representations  were  knowingly  false  and 
fraudulent,  and  that  the  prosecutrix  was 
induced  to  part  with  her  money  by  those 
representations.     Reg.  v.  fVelman,  153 

The  LfOndon  and  Brighton  Railway  Company 
were  in  the  habit  of  advancing  small  sums 
of  money  to  persons  sending  goods  to  be 
carried  by  their  railway  on  the  faith  of  re- 
ceiving such  sums  from  the  consignee  on  the 
delivery  of  the  goods  to  him.  The  defen- 
dant went  to  the  principal  railway  station, 
and  gave  to  the  clerk  there  a  card,  on  which 
was  written  '*  Case  to  Brighton,  Us.  9d.  to 
pay ;"  at  the  same  time  requesting  that  the 
case  might  be  sent  for  to  a  certain  tavern, 
and  forwarded  to  its  destination.  The  card 
was,  in  the  ordinaiy  course  of  business,  sent 
to  the  goods  station  of  the  company  with 
the  message  left  by  the  defendant,  and  the 
manager  there  directed  a  carman  to  fetch  the 
case  from  the  tavern  and  to  pay  the  Us.  9d. 
This  was  done.  The  case  was  sent  to 
Brighton,  but  the  address  written  apon  it 
was  found  to  be  a  fictitious  one,  and,  on 
opening  the  case,  it  was  found  to  contain 
nothing  but  brickbats  and  other  rubbish. 

Held,  that  these  facts  did  not  support  an 
allegation  of  a  false  pretence  that  the  box 
contained  certain  valuable  articles.  Reg.  v. 
Partridge,  182 

An  order  by  the  president  of  a  burial  society 
upon  the' treasurer  for  the  payment  of  a  sum 
of  money  to  bearer  on  account  of  the  society, 
is  a  valuable  security  within  the  meaning  of 
Stat.  7  &  8  Geo.  4,  c.  29,  as.  5  and  53 ;  and 


a  member  who  obtained  such  an  order  by 
false  pretences  was  held  properly  convicted 
of  that  offence,  though  the  rules  had  neither 
been  certified  or  enrolled.  Reg.  v.  Green' 
halgh  and  another,  257 

The  defendant  had  obtained  from  a  banking 
firm  in  New  York,  a  circular  letter  of  credit 
for  210/.,  authorizing  him  to  receive  that 
sum,  or  any  portion  of  it,  from  certain 
named  correspondents  in  foreign  countries, 
and  then  to  draw  for  that  amount  upon  the 
Union  Bank  in  London,  in  favour  of  the 
persons  from  whom  he  had  received  it.  He 
went  to  St.  Petersburg,  and  having  fraudu- 
lently altered  the  sum  mentioned  in  the  letter 
from  210/.  to  5,210/.,  he  presented  it  in  its 
altered  form  to  W.  and  Co.  of  that  city,  one 
of  the  firms  named  in  the  letter,  and  obtained 
from  them  1,200/.  He  drew  a  bill  for  that 
amount  on  the  Union  Bank  in  favour  of 
W.  and  Co.  in  London,  the  correspondents 
of  W.  and  Co.  in  St.  Petersburg.  The  bill 
was  sent  by  the  latter  firm  to  London,  to 
W.  and  Co.  there,  who  duly  presented  it  at 
the  Union  Bank,  but  payment  was  refused. 
On  an  indictment  charging  the  defendant 
with  an  attempt  to  obtain  the  sum  of  1,200/. 
from  the  Union  Bank  by  false  pretences,  it 
was  held,  that  he  could  not  be  convicted. 
The  presentment  of  the  bill  by  W.  and  Co. 
of  London  could  not  be  taken  to  be  a  pre- 
sentment by  the  defendant,  with  intent  to 
obtain  money,  since,  had  the  money  been 
obtained,  it  would  have  been  obtained  to  the 
use  and  benefit  of  W.  and  Co.  and  not  of 
the  defendant.     Reg  v.  Sans  Garrett,  260 

.On  an  indictment  for  obtaining  money  by 
fialsely  pretending  that  the  promissory  note 
of  a  bank  that  has  stopped  payment  by 
reason  of  bankruptcy,  was  a  good  and 
valuable  security  for  the  payment  of  the 
amount  mentioned  in  it,  and  was  of  that 
value,  it  is  not  necessary  to  prove  the  pro- 
ceedings in  bankruptcy.  It  is  sufficient  to 
prove  the  time  when  the  bank  stopped  pay- 
ment, and  that  cash  could  not  be  obtained 
for  the  note  on  its  being  presented  for  pay- 
ment at  the  place  where  it  was  made 
payable. 

Qiuere,  whether  the  frust  that  a  banker's 
note  was  more  than  six  years  old  at  the  time 
goods  or  money  was  obtained  by  means 
of  it,  is  of  itself  sufficient  evidence  that  it 
was  worthless.     Beg.  v.  Smith,  315 

An  indictment  for  false  pretences  will  be  sus- 
tained by  evidence  that  the  prisoner  had  sold 
to  the  prosecutor  blacking  which  he  had 
asserted  to  be  "  Everett's  Premier,'*  and 
which  bore  a  label  nearly,  but  not  precisely, 
imitating  Everett's  labels,  the  said  blacking 
not  being  Everett's  Premier,  but  a  spurious 


CXCIV 


INDEX. 


manufoctore  of  hia  own.    Reg.  v.  Dundasy 
380 

FORGERY. 

A.  applied  to  B.  to  lend  him  money,  and  gave 
him  the  name  of  the  defendant  as  a  surety. 
B.  went  to  the  defendant,  and,  to  satisfy 
himself  of  his  respectability,  asked  to  see 
his  receipts  for  rent  and  taxes.  The  defen- 
dant placed  in  the  hands  of  B.,  for  his  in- 
spection, three  documents  purporting  to  be 
receipts  for  poor  rates,  with  the  intent  to 
induce  B.  to  advance  money  to  A.  One  of 
these  receipts  was  forged.  B.  inspected  the 
documents,  and  then  returned  them  to  the 
defendant : 

Held,  that  the  defendant  might  be  con- 
victed within  the  11  Geo.  4  &  1  Will.  4, 
c.  66,  s.  10,  of  uttering  a  forged  receipt,  and 
that,  for  the  purpose  of  rendering  him  liable, 
it  was  not  necessary  that  the  receipt  should  be 
used  to  get  credit  upon  it  by  its  operating  as 
a  receipt,  but  that  it  was  sufficient  if  he  used 
it  fraudulently  to  obtain  money  by  means  of 
it: 

Held,  also,  that  it  was  immaterial  whether 
the  money  to  be  obtained  by  means  of  it  was 
for  himself  or  for  any  other  person.  Reg,  v. 
Ion,  1 
On  a  charge  for  uttering  an  order  or  request 
for  the  delivery  of  goods,  proof  of  the  re- 
ceipt of  the  goods  by  the  prisoner  is  no 
evidence  of  the  utterance. 

Where,  therefore,  the  prisoner  was  indicted 
in  one  count  for  forging,  and  in  another 
count  for  uttering,  an  order  for  goods  to  be 
forwarded  by  train,  and  the  evidence  failed 
to  show  that  the  order  was  written  by  the 
prisoner,  and  no  direct  proof  was  offered  of 
the  utterance : 

Held,  that  the  uttering  could  not  be  in- 
ferred from  proof  that  the  prisoner  attended 
at  the  station  to  which  the  goods  were  for- 
warded, and  inquired  for  parcels  addressed 
as  mentioned  in  the  order,  and  represented 
to  the  porter  that  they  were  required  for  a 
funeral,  for  which  the  goods  ordered  were 
appropriate:  and,  consequently,  that  there 
was  no  evidence  to  go  to  the  jury  against  the 
prisoner.  Reg.  y.JohnsoUy  18 
On  an  indictment  for  forging  and  uttering  an 
accountable  receipt  for  goods,  the  following 
document  was  held  to  be  an  accountable 
receipt  within  the  statute : 

**  By  order  of  R.  F.  Pries,  we  have  this 
day  transferred  into  the  name  of  Messrs. 
Collman  and  Stolterfoht,  759  quarters  and 
4  bushels  of  wheat,  ex  August  Ferdinand, 
Captain  Richards,  k  Neustadt. 
"  Entered  by  R  F.  Pries,  and  now  lying 


at  our  granaries,  Bermondsey-Wall.  The 
wheat  is  insured  against  risk  of  fire  by  as. — 
Brown  and  Young.  Com  Exchange, 
October  23,  1862."  Reg.  v.  Pries,  166 
An  indictment  for  forging  an  order  for  ih« 
payment  of  money,  is  supported  by  proof  of 
a  forged  document,  containing  the  words 
"  Sirs,  please  to  pay,"  &c.,  which,  though 
not  addressed  to  any  one,  was  proved  to 
have  been  presented  to  the  bankers  of  the 
party  whose  signature  was  forged,  with  a 
representation  that  it  was  intended  for  them. 
Reg.  V.  SneUitig,  280 
The  uttering  of  a  forged  testimonial  of  onali- 
fication  as  schoolmaster  of  parish  scnool, 
knowing  such  testimonial  to  be  forged,  with 
intent  to  obtain  the  emoluments  of  the  place 
of  schoolmaster,  and  to  deceive,  is  an  offence 
at  common  law,  although  no  fraud  waa  ac- 
tually perpetrated.  Reg.  v.  Sharmany  312 
Putting  off  a  bill  of  exchange  of  A.,  an  existing 
person,  as  the  bill  of  exchange  of  A.,  a  ficti- 
tious person,  is  a  felonious  uttering  of  the 
bill  of  a  fictitious  drawer. 

Where  N.  uttered  a  bill  of  exchange  pur- 
porting to  be  drawn  by  M.,  and  at  the  time 
of  the  uttering  represented  M.  to  be  a  clerk 
at  a  railway  station,  and  there  waa  evidence 
to  show  that  M.  had  authorized  the  use  of 
his  name  as  drawer  of  the  bill,  but  that  the 
prisoner  knew  that  M.  was  not  then, 
although  he  formerly  had  been,  a  clerk  at  a 
railway  station : 

Held^  that  there  was  evidence  from  which 
the  iunr  might  find  that  the  prisoner  ut- 
tered the  name  of  M.  as  the  name  of  a 
fictitious  person,  so  as  to  support  a  charge 
of  feloniously  uttering  the  bill,  knowing  it 
to  be  forged : 

Held,  also,  that  statements  made  by  the 
prisoner  with  reference  to  M.  on  a  previous 
occasion,  when  he  applied  to  get  a  bill  dis- 
counted, were  admissible  in  evidence.  Reg. 
V.  Nisbett,  320 

FRAUD. 

Conspiracy  to  defraud  of  houses,  129 
Conspiracy  to  defraud    by  sale  of   unsound 
horses,  134,  see  Falbb  Pebtbncbs 

FRAUDULENT  CONVEYANCE. 

For  any. offence  within  13  Eliz.  c  6,  s.  3,  the 
offender  may  be  proceeded  against  by  indict- 
ment 

In  such  an  indictment  it  is  not  neoessaiy 
to  set  out  the  specific  facts  which  consti- 
tute the  fraud.    Reg.  v.  Smith,  31. 
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HIGHWAY. 

Upon  an  indictment  a^^ainst  a  parish  for  the 
non-repair  of  a  highway,  and  **  Not  Kuilty  " 
pleaded,  a  former  judgment  upon  a  present- 
ment agaimit  the  inhabitants  of  the  same 
parish  for  non-repair  of  the  same  road  is 
conclusive  evidence  of  the  defendant's  liability 
to  repair,  no  fraud  being  imputed ;  and  any 
evidence  to  show  that  the  road  is  not  situate 
in  the  parish  indicted  is  inadmissible,  even 
though  it  should  be  recited  in  a  local  act  of 
Parliament  as  a  fact  that  the  road  was  in 
another  parish,  and  though  the  presentment 
may,  upon  the  face  of  it,  show  some  defect, 
which  would  have  been  fatal  on  demurrer  or 
in  arrest  of  judgment,  and  the  fine  imposed 
upon  the  inhabitants  was  not  proved  to  have 
been  paid.  Reg,  v.  Inhabitants  of  Houghton^ 
101 

Where,  by  natural  causes,  as  by  the  encroach- 
ment of  the  sea,  a  highway  is  wholly  destroyed, 
the  liability  of  the  parish  to  repair  no  longer 
exists.     Reg,  y.  Inhabitants  of  Hornsea,  299 


INDECENCY. 

An  indictment  for  nuisance  alleged  an  indecent 
exposure  of  the  person  in  a  public  omnibus 
in  sight  of  A.  B.  and  C.  D.,  and  divers 
liege  subjects,  to  the  great  scandal  of  the 
same. 

Held,  that  the  indictment  was  good ;  and 
supported  by  evidence  of  an  exposure  in  an 
omnibus,  made  designedly  in  the  presence 
of  several  passengers ;  an  omnibus  under 
such  circumstances  being  a  public  place  for 
the  purposes  of  the  indictment. 

The  omission  to  conclude  ad  commune 
nocumentum  is  cured  by  the  stat.  14  &  15 
Vict.  c.  100,  s.  24.     Reg.  v.  Holmes,  216 

INDICTMENT. 

Under  the  stats.  7  &  8  Geo.  4,  c.  28,  s.  11,  and 
14  &  15  Vict.  c.  ]9>  B.  9>  any  number  of 
previous  convictions  may  be  alleged  in  the 
indictment  and  proved  for  the  purpose  of 
aggravating  the  punishment.  Reg,  v.  Clarh, 
210 

An  indictment  for  receiving,  alleged  by  mistake 
that  the  prosecutor,  instead  of  the  prisoner, 
knew  that  the  goods  were  stolen.  The  defect 
was  not  noticed  till  after  verdict,  when  a 
motion  was  made  in  arrest  of  judgment; 
but  the  court  below  then  amended  the  indict- 
ment: 

Held,  that  the  amendment  could  not  be 
made  after  verdict;  and  that  the  indictment 
was  bad,  in  arrest  of  judgment.  Reg,  v. 
Larkin^  377 


For  feloniously  stealing  and  receiving,  joinder 

of  counts,  1 2 
For  conspiracy  to  defraud  and  false  pretences, 

38 
Amendment  of,  194 
For  indecent  exposure,  216 
For  rescue,  381 
For  precedents  of  indictments,  see  Appendix 

INSANITY. 

Mode  of  proceeding  when  prisoner  stands  mute 
from,  326 


JUDGMENT. 

On  prisoners  indicted  for  conspiracy  who  have 
severed  in  their  challenges,  6 

JURISDICTION. 
In  negligence  of  engine  driver,  247 

JURY. 

Upon  the  trial  of  an  indictment,  one  of  the 
jurors,  by  mistake,  delivered  a  verdict  of  *'  not 
guilty,'*  which  was  heard  and  taken  down 
by  the  chairman  and  the  clerk  of  the  peace. 
The  prisoner  was  discharged  out  of  the  dock, 
but  other  jurymen  immediately  called  at- 
tention to  the  mistake,  and  the  prisoner  was 
brought  back. 

Held,  that  the  right  verdict  might  then  be 
taken.    Reg.  v.  Vodden,  226 


LARCENY. 

A  mortgage  deed,  and  title  deeds  accompanying 
it,  constitute  a  security  for  money  within  the 
7  &  8  Geo.  4,  c.  29,  8.  5,  which  makes  it 
felony  to  steal  *'  any  debenture,  deed,  bond, 
bill,  note,  warrant,  order  or  other  security 
whatsoever  for  money  or  payment  of 
money."  . 

An  indictment  charging  in  one  count  the 
larceny  of  '^  three  deeds  being  a  security  for 
money,  to  wit,  for  20/.,  of  and  belonging  to 
H.  W.  ;*'  and  in  another  count  the  larceny 
of  "  three  deeds,  being  a  security  for  the 
payment  of  money,  to  wit,  for  2o2.,  of  and 
belonging  to  H.  W.'* 

Held,  to  be  supported  by  proof  of  tho 
larceny  of  deeds  of  lease  and  release  from 
A.  to  B.  of  real  estate,  and  of  a  mortgage  by 
demise  of  the  same  property  from  B.  to  C, 
and  held  by  the  prosecutor  as  executor 
of  C.    Reg.  v.  60011  fVaUams,  49 
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If  a  seirant  removes  his  master's  goods  from 
one  part  of  the  premises  to  another,  for  the 
purpose  of  enahling  another  person  to  offer 
them  to  the  master  for  sale  as  the  goods  of 
that  third  person,  and  if  this  be  done  in 
pmrsuance  of  previous  concert  and  arrange- 
ment between  them,  both  may  be  convicted 
of  larceny.     Reg.  v.  Manning  and  Smith,  86 

A.,  by  mistake,  took  B.'s  lamb  from  a  field, 
together  with  his  own  flock.  Afterwards  he 
discovered  the  mistake,  but  notwithstanding 
that  discovery  sold  it  with  his  own  : 

Held,  a  larcency,  inasmuch  as  the  original 
taking  was  a  trespass,  and  the  trespass  con- 
tinued up  to  the  time  of  the  fraudulent 
appropriation.     Reg,  v.  RUey,  88 

The  law  with  regard  to  the  finder  of  lost  pro- 
perty does  not  apply  to  the  case  of  property 
of  a  passenj^er  accidentially  left  in  a  railway 
carriage,  and  found  there  by  a  servant  of  the 
company;  and  such  servant  is  guilty  of 
larceny  if,  instead  of  taking  it  to  the  station 
or  superior  officer,  he  appropriates  it  to  his 
own  use. 

Where  the  evidence  is  consistent  with  the 
fact  of  an  article  having  been  abstracted 
from  a  railway  carriage,  either  in  the  course 
of  the  journey  through  the  county  of  A. 
or  after  its  arrival  at  its  ultimate  destination 
in  the  county  of  B.,  and  the  prisoner  is  in- 
dicted in  A.  under  the  statute  7  Geo.  4, 
c.  64,  s.  13,  the  case  must  go  to  the  jury, 
who  are  to  say  whether  they  are  satisfied  that 
the  larcency  was  committed  in  the  course  of 
the  journey  or  afterwards.  Reg.  v.  Pierce^ 
li7. 

A.  having  contracted  with  a  gas  company  to 
consume  gas  and  pay  according  to  meter,  in 
order  to  avoid  paying  for  the  full  quantity  of 
gas  consumed,  introduced  into  the  entrance 
pipe  another  pipe  for  the  purpose  of  convey- 
ing the  gas  to  the  exit  pipe  of  the  meter, 
and  so  to  the  burners  for  consumption 
without  passing  through  the  meter  itself. 

llie  entrance  pipe  was  the  property  of  A., 
but  he  had  not  by  his  contract  any  interest 
in  the  gas  or  right  of  control  over  it  until  it 
passed  through  the  meter.  A.  having  been 
convicted  of  a  larcencv  of  the  gas : 

Held,  that  the  conviction  was  right.  Reg, 
V.  iVhite,  213 

A  letter  carrier,  whose  duty  was  ended  when 
he  had  delivered  the  bags  to  the  postmaster 
at  F.,  stole  a  letter  containing  a  shilling, 
after  he  had  delivered  the  bags  but  whilst 

^'  he  was  assisting  at  the  postmaster's  request 
in  sorting  the  letters. 

Held,  that  he  was  at  the  time  of  the 
larceny  a  person  employed  under  the  post- 
office,  within  the  meaning  of  the  7  Will.  4  &  1 
Vict  c.  36.     Reg.  v.  Reason,  227 


A  servant  being  sent  by  his  master  to  fetch 
coals  from  a  wharf,  where  the  master  dealt, 
went  with  his  master's  sacks  and  cart  for  that 
purpose,  and  received  the  coals  in  the  sacks, 
which,  when  filled,  were  deposited  in  the 
cart.  On  his  way  home  he  fraudulently 
abstracted  from  the  cart  some  of  the  coals. 

Held,  that  as  soon  as  the  coals,  which 
were  the  property  of  the  roaster,  had  been 
deposited  in  the  master's  cart,  the  exclusive 
possession  of  the  servant  was  determined, 
and  that  a  constructive  possession  of  the 
master  began,  the  servant,  thenceforward, 
having  only  the  mere  charge  or  custody  of 
the  coals  as  a  servant;  consequently  the 
servant  committed  a  trespass  in  taking  them 
from  the  cart,  and  was  properly  convicted  of 
larceny.     Reg.  v.  Reed  284 

Upon  the  trial  of  an  indictment  for  larceny, 
if  the  circumstantial  evidence  satisfies  the 
jury  of  the  guilt  of  the  prisoner,  he  may  be 
convicted,  though  the  prosecutor  is  unable 
to  swear  that  he  has  lost  the  thing  charged 
to  have  been  stolen.     Reg.  v.  Burton,  293 

A  farm  bailiff,  who  was  authorized  to  receive 
money  and  make  payments  on  behalf  of  his 
master,  and  who  kept  a  book  containing 
entries  of  such  receipts  and  payments,  which 
was  from  time  to  time  examined  by  his 
master,  made  false  entries  in  the  book, 
giving  himself  credit,  in  several  instances, 
for  larger  payments  than  he  had  in  truth 
made,  and,  when  the  book  was  examined 
received  from  his  master  a  sum  of  2l,  as  the 
balance  due  to  him  upon  that  account. 
Held,  that  he  was  not  guilty  of  larceny. 
Quare^  whether  he  was  not  guilty  of  ob- 
taining money  by  false  pretences  i  Reg.  v. 
Green,  296 

An  unstamped  agreement  is  within  the  rule  of 
the  common  law,  which  prevents  choses  in 
action  from  being  the  subject  of  larceny. 

So  held  (Parke,  B.,  dissentiente),  where, 
upon  an  indictment  for  stealing  a  piece  of 
psper,  it  appeared  that  the  paper  stolen, 
though  unstamped,  contained  the  terms  of 
a  subsisting  written  agreement  Reg.  ▼. 
IVatU,  304 

On  the  same  day  on  which  A.,  a  workman,  left 
his  master^s  service,  his  brother-in-law  B., 
was  found  selling  some  of  the  master^s  pro- 
perty. A  portion  of  it  was  usually  kept  in  a 
place  to  which  all  the  workmen  might  have 
access,  and  the  rest  in  an  inner  place  much 
less  accessible ;  but  to  which  A.  frequently 
went  for  purposes  connected  with  his  em- 
ployment. Two  months  before,  B.  had  been 
employed  as  a  labourer  at  the  premises,  and 
haa  had  access  to  the  outer  but  not  to  the 
inner  place.  When  he  sold  the  property  he 
gave  his  name,   and   stated  that   he  had 
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received  it  from  A.'s  wife  to  sell.  A.  and  B. 
were  jointW  indicted  for  stealinf^  and  re- 
ceiving; and  upon  the  trial,  B.  in  his  defence, 
repeated  his  former  statement. 

The  question  being  reseived  whether  there 
was  any  evidence  to  go  to  the  jury  against  A. : 
Held,  that  there  was  not.    Reg.  v.  Walker 
and  Morrod^  310 

A.,  having  executed  an  assignment  of  all  bis 
goods  and  eflPects  to  trustees  for  the  benefit 
of  bis  creditors,  took  to  pieces  some  machines 
included  in  the  assignment,  and  secretly  re- 
moved them  from  the  premises,  with  intent 
to  defraud  the  creditors.  But  the  trustees 
had  not  at  that  time  taken  possession  ;  and 
the  jury  found  that  the  property  was  not  in 
the  care  and  custody  of  A.  as  agent  for  the 
trustees. 

Held,  that  A.  was  not  guilty  of  larceny. 
The  deed,  after  it  had  been  executed  once, 
was  re-executed  by  A.  for  the  purpose  of 
having  the  execution  attested  by  an  attorney, 
and  preventing  the  deed  irom  operating  as 
an  immediate  act  of  bankruptcy  under 
sect.  68  of  the  Bankrupt  Law  Consolidation 
Act: 

Held,  that  the  deed  was  admissible  in 
evidence,  though  not  restamped.  Reg,  v. 
David  PratU  373 

Upon  an  indictment  for  larceny  of  money,  it 
was  proved  that  the  prosecutor's  wife  de- 
livered the  money  to  the  prisoner,  with  whom 
she  eloped ;  and  that,  wnen  he  received  it, 
the  prisoner  knew  that  she  had  taken  it 
without  the  authority  of  her  husband. 

Held,  sufficient  evidence  to  sustain  a  con- 
viction.    Reg,  V.  Featherstoney  376 

Joinder  of  counts  for  stealing  and  receiving, 
12 

Of  title  deeds,  security  for  money,  49 

Or  embezzlement,  206 


MALICIOUSLY  DAMAGING 
MACHINES. 

1.  The  silling  beneath  an  engine  employed  in 
crushing  puddled  balls  of  iron,  and  rolling 
them  into  bars,  is  a  part  of  a  machine  or 
engine  within  the  stat.  7  &  8  Geo.  4,  c.,30, 
s.  4,  which  makes  it  felony  if  any  person 
shall  unlawfully  and  maliciously  cut,  break, 
or  destroy,  or  damage  with  intent  to  destroy 
or  to  render  useless,  any  threshing  machine, 
or  any  machine  or  engine,  whether  fixed  or 
movable,  prepared  for  or  employed  in  any 
manufacture. 

2.  A  displacement  of  a  machine  is  within 
the  same  statute;  therefore  placing  a  sledge- 
hammer within  the  jaws  of  the  squeezers  of 


the  machine,  which  had  the  effect  of  dis- 
placing and  depressing  the  silling  and  birck- 
work  underneath,  causing  a  trifling  injury, 
but  not  preventing  the  working  of  the  ma- 
chine, is  a  damage  within  the  statute. 

3.  The  intent  to  destroy  or  to  render 
useless  is  a  Question  for  the  jury,  and  may 
be  inferred  from  the  mere  act  causing  the 
damage. 

4.  It  is  unnecessary,  under  this  statute,  to 
prove  express  malice,  for  everything  wilfully 
done,  if  injurious,  must  be  inferred  to  be  done 
with  malice.    Reg,  v  Foster^  25 

MALICIOUS  INJURIES. 

To  machinery,  198 

Throwing  stones  on  railway,  202 

MALICIOUS  TRESPASS. 

Upon  an  indictment  for  damaging  trees  and 
shrubs  in  a  hedge  to  an  amount  exceeding 
5/.,  a  valuer  proved  that  he  estimated  the 
injury  to  the  trees  at  1/.,  but  tbat  it  would 
be  necessary  to  stub  up  the  old  hedge,  and 
that  it  would  cost  51,  14«.  6d,  to  replace 
it: 

Held,  that  upon  this  evidence  the  in- 
dictment could  not  be  sustained.  Reg,  v. 
fVhiteman,  370 

MANSLAUGHTER. 
SeeMvKDKR, 

MURDER. 

If  a  blow  without  provocation  is  wilfully  in- 
flicted, the  law  infers  that  it  was  done  with 
malice  aforethought,  and  if  death  ensues,  the 
offender  is  guilty  of  murder,  although  the 
blow  may  have  been  given  in  a  moment  of 
passion. 

Irritating  language  by  the  deceased  forms 
no  provocation  in  law,  so  as  to  reduce  the 
crime  to  manslaughter. 

Hie  prisoner  was  indicted  for  the  murder 
of  his  wife,  and  it  appeared  that  on  his 
return « home  late  at  night,  drunk,  the  de- 
ceased made  use  of  some  taunting  language 
to  him,  upon  which  he  took  down  a  sword 
from  the  shelf,  and  unsheathed  it,  and  struck 
her  with  the  flat  part  of  it,  and  she  then 
attempted  to  reach  the  door  of  the  room 
through  which  her  daughter,  who  was  on 
the  outside,  endeavoured  to  pull  her,  the 
prisoner  following  her.  She  immediately 
afterwards  screamed,  and  on  being  pulled 
out  of  the  room  by  her  child,  a  wound 
on  the  left  side  was  observed,  of  which 
she  died  in  a  few  hours.     The    defence 
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WM,  that  the  deceased  in  resisting  the 
efforts  of  her  daughter  to  remove  her  from 
the  room,  fell  back  on  the  snrord,  which  the 
prisoner  was  too  much  intoxicated  to  know 
was  unsheathed.  Cresswell,  J.  directed  the 
jurjr,  that  if  the  prisoner  used  the  weapon 
wilfully,  that  was  such  malice  aforethought 
as  the  law  required,  and  he  was  guilty  of 
murder ;  but  if  the  deceased  rushed  on  the 
sword  accidentally,  he  must  be  acquitted 
altogether,  and  if  the  wound  was  inflicted 
in  a  struggle  at  the  door,  the  prisoner  having 
the  sword  in  his  hand,  but  without  any  in- 
tention on  his  part,  to  use  it,  then  there  was 
a  careless  use  of  the  sword,  which  made  him 
guilty  of  manslaughter.     Reg,  v.  Noon,  137 

Upon  an  indictment  under  the  7  Will.  4  &  1 
Vict.  c.  85,  ss.  3,  5,  for  administering  poison 
with  intent  to  murder,  a  previous  acquittal 
on  an  indictment  for  murder  founded  on  the 
same  facts  cannot  be  pleaded  in  bar.  Reg, 
V.  Connefl,  178 

On  a  trial  for  murder  alleged  to  have  been 
committed  on  the  24th  August,  semble,  that 
evidence  of  acts  done  by  the  prisoner  on  the 
13th  August,  unaccompanied  by  any  declar- 
ation to  explain  them,  is  not  admissible. 
Reg.  v  Mobbs,  223 


NEGLIGENCE. 

Neglect  on  the  part  of  a  parent  to  provide 
an  infant  child  with  necessary  food  and 
clothing  is  not  a  misdemeanor  at  common 
law,  unless  some  actual  injury  is  done  to  the 
child ;  and  in  an  indictment  for  that  offence, 
an  averment  that  the  child  was  actually  in- 
jured is  a  necessary  and  material  allegation, 
and  must  be  proved. 

Whether  actual  injury  has  been  occasioned 
is  a  question  of  fact  for  the  jury ;  but  where, 
upon  a  case  reserved,  it  appeared  that  a 
mother  had  left  her  children  for  several  days 
without  food  or  clothing,  so  that,  but  for 
the  attention  of  a  neighbour,  they  might 
probably  have  died  ;  but  that,  in  conse- 
quence of  that  attention,  they  did  not  suffer 
any  serious  injury,  though  the  neighbour 
thought  that  they  did  suffer  in  some 
degree;  and  the  question  was  put  to  the 
court  whether  the  injury  was  sufficient  in 
degree  to  constitute  the  offence  : 
Held,  insufficient.     Reg,  v.  PhUpott,  140 


PENALTY. 
By  sect.  26  of  9  Geo.  4,  c.  61,  it  is  provided, 
that  so  much  of  any  penalty  imposed  under 
that  act,  as  is  not  awarded  to  the  prosecutor. 


is  to  be  paid  to  the  treasurer  of  *'  the  oouptj 
or  place"  for  which  the  justice  was  acting 
when  the  penalty  was  imposed : 

Held,  that  the  word  ♦*  place"  in  that  sec- 
tion means  a  place  for  which  a  Court  of 
Quarter  Sessions  is  held. 

Where,  therefore,  a  penalty  was  imposed 
by  two  justices  of  a  borough,  which  bad  a 
commission  of  the  peace,  but  no  Court  of 
Quarter  Sessions,  and  a  moiety  only  was 
awarded  to  the  prosecutor,  the  treasurer  of 
the  county  was  held  entitle<l  to  the  remain- 
ing moiety.     Reg,  v.  Dale,  93 

PERJURY. 

The  defendant  was  indicted  for  perjury  alleged 
to  ha\'e  been  committed  by  him  on  the 
hearing  before  justices  of  a  summons  charg- 
ing him  with  being  the  father  of  an  illegiti- 
mate child  : 

Held,  that,  to  support  the  indictment,  it 
was  necessary  to  give  evidence  of  the  cha^ 
made  by  the  mother,  either  by  production 
of  the  original  order  made  thereon,  or  by 
giving  secondary  evidence  of  the  summons 
after  notice  to  the  defendant  to  produce  it ; 
and  that,  in  the  alisence  of  such  notice,  it 
was  not  sufficient  to  produce  the  minutes  of 
the  proceedings  by  the  clerk  to  the  justices, 
those  minutes  being  of  no  greater  authority 
than  the  notes  of  a  short-hand  writer.  Reg, 
y,Newall,  21 

The  defendant  was  indicted  for  perjury  alleged 
to  have  been  committed  by  him  on  the  trial 
of  an  action  in  the  County  Court,  by  swear- 
ing that  the  signature  to  a  document  was 
not  in  his  handwriting.  The  judge  of  the 
County  Court  made  the  defendant  write  his 
name  in  court,  and  impounded  the  genuine, 
as  well  as  the  alleged  forged  signature. 

Semble^  that  on  the  trial  for  perjury,  the 
jury  might  look  at  and  compare  the  two 
signatures.    Reg,  v.  Taylor,  58 

In  an  indictment  for  peijury,  the  perjury  was 
alleged  to  have  been  committed  on  the  trial 
of  an  indictment  against  B.,  for  setting  fire 
to  a  certain  bam  of  one  P.  In  support  of 
the  averment,  a  certificate  of  the  trial  and 
conviction  of  B.  was  produced,  but  the  of- 
fence there  mentioned  was  setting  fire  to 
*'one  stack  of  barley."  It  appearing  that 
the  offence  was,  in  fact,  the  same,  the  1mm 
and  the  stack  having  been  destroyed  by  one 
fire: 

Held,  that  the  indictment  might  be 
amended  under  the  14  &  15  Vict.  c.  100,  s.  1. 
A  witness  for  the  prosecution  called  to 
prove  that  B.  was  not  at  the  barn  at  the  time 
it  was  set  on  fire  (and  consequently  that  the 
evidence  of  the  defendant  who  swore  at  the 
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trial  tbat  he  had  seen  B.  set  it  on  fire,  was 
false),  admitted  on  cross-ezaroination  that 
be  had  given  a  different  account  on  the 
former  trial,  and  had  on  that  occasion  cor- 
roborated the  testimony  of  the  present  de- 
fendant, hut  now  alleged  that  he  was  per- 
suaded by  W.  (who  had  left  England)  to 
forswear  himself  on  the  former  trial : 

Held,  that  on  re-examination  the  witness 
might  be  asked  whether  he  had  made  a 
statement  to  C.  immediately  after  the  trial 
respecting  his  evidence  and  respecting  W., 
and  that  C.  might  be  called  to  corrohorate  him 
as  to  the  general  fact,  but  that  the  particulars 
of  the  statement  to  C.  were  inadmissible,  and 
that  a  person  who  was  present  at  the  inter- 
view between  the  witness  and  W.  might  be 
called  to  prove  the  fact  of  the  conversation, 
but  not  the  particulars.  Reg.  v.  Neville, 
69 
The  prisoner  was  charged  with  perjury,  for 
having  falsely  sworn  before  magistrates  at 
petty  sessions,  that  one  D.  R.  was  the  father 
of  her  illegitimate  child.  At  the  trial  of  the 
prisoner  the  imputed  father,  D.  R.,  swore  that 
he  never  had  intercourse  with  her.  In  corro- 
boration of  D.  R.,  a  witness  was  called  who 
swore  that  the  prisoner  had  told  witness,  at 
a  time  when  she  generally  denied  being  with 
child,  that  '*  D.  R.  had  never  touched  her 
clothes." 

Held  that,  as  the  negation  was  made  by 
the  prisoner  at  a  time  when  she  generally 
denied  being  with  child,  it  was  so  far  a  part 
of  such  general  denial  that,  although  it  could 
not  be  altogether  withdrawn  from  the  jury, 
it  was  not  a  corroboration  of  D.  R.'s  testi- 
mony, on  which  alone  they  convict  her. 

Another  assignment  of  peijury  was  that, 
on  the  same  occasion,  the  prisoner  had  falsely 
sworn  that  her  master,  who  was  uncle  of 
D.  R.,  promised  her  that  he  would  raise  her 
wages,  and  allow  her  to  lie  in  at  his  house, 
if  she  would  swear  the  child  to  a  person 
other  than  his  nephew,  D.  R. 

Held,  that  such  statement  was  not  material 
to  the  issue  so  as  to  constitute  the  crime  of 
perjury.  Reg,  v.  Owen^  105 
In  support  of  an  indictment  for  peijury,  com- 
mitted on  the  trial  of  a  plaint  in  a  County 
Court,  it  is  not  necessary  to  produce  the 
judge*s  notes  if  proof  of  the  perjury  can  be 
established  by  witnesses  who  were  present  at 
the  trial. 

Semble,  that  it  is  no  objection  to  a  witness 
called  for  that  purpose,  that  he  acted  as 
advocate  and  attorney  against  the  prisoner 
at  the  trial  of  the  plaint  in  the  County  Court. 
An  indictment  for  peijury  committed  by 
a  party  examined  at  the  hearing  of  a  plaint 
in  a  County  Court  as  a  witness  in  his  own 


behalf,  need  not  conclude  against  the  form 
of  the  statute.  Reg,  v.  Morgan^  l07 
An  information  on  oath  is  not  necessary  to 
give  a  justice  jurisdiction  to  convict  of  an 
offence  under  sect.  24  of  stat.  7  &  8  Geo.  4, 
c.  30,  the  provision  in  sect.  30  being  cumu- 
lative. 

Where,  therefore,  upon  an  indictment  for 
penury  it  was  proved  that  the  defendants 
tiad  sworn  falsely  before  two  justices  of  the 
peace  upon  the  hearing  of  an  information 
not  upon  oath,  for  an  offence  under  sect.  24: 

Held,  that  they  were  properly  convicted. 
Reg.  V.  Thomas  MiUard  and  Henry  Millard, 
150. 
A  question  as  to  the  sufficiency  of  an  indict- 
ment raised  in  the  course  of  a  trial  may  be 
reserved  for  the  Court  of  Criminal  Appeal, 
under  11  &  12  Vict.  o.  78. 

It  is  not  necessary  in  an  indictment  for 
perjury,  committed  before  an  Inferior  Court, 
to  set  out  all  the  facts  which  show  the  autho- 
rity of  such  court  of  limited  jurisdiction,  and 
it  will  be  sufficient  to  aver  that  **  the  case 
came  on  to  be  tried,  in  due  form  of  law," 
before  the  judge  of  the  Inferior  Court,  "  he 
having  then  and  there  sufficient  and  com- 
petent authority  to  administer  the  said  oath 
to  the  said  E.  L.*'  (the  prisoner).  Laveg  v. 
The  Queen  (5  Cox  Crim.  Cas.  529),  approved 
of  and  acted  on. 

"  Jurisdiction "  in  31  Geo.  3,  c.  18,  s.  Ill, 
means  local  jurisdiction,  and,  accordingly, 
under  that  act.  Courts  of  Quarter  Session 
have  jurisdiction  to  try  cases  of  perjury  by 
statute  as  well  as  at  common  law.  Reg.  v. 
LawloTy  187 
A  Master  Extraordinary  of  the  Court  of  Chan- 
cery has  no  authority  to  administer  an  oath 
and  take  an  affidavit  to  be  used  in  a  suit  in 
the  Admiralty  Court,  although  the  practice 
of  that  court  is  to  receive  affidavits  so  sworn ; 
and  the  offence  of  perjury  cannot  be  com- 
mitted in  an  affidavit  so  taken,  but  to  make 
such  an  affidavit  falsely  with  a  view  to  its 
being  used  in  the  Admiralty  Court,  would 
be  a  misdemeanor  at  common  law.  Reg,  v. 
Stone,  235 
Where  peijury  is  assigned  upon  evidence  given 
before  an  arbitrator,  upon  a  reference  at 
Nisi  Prius,  of  a  cause  and  all  matters  in 
difference  between  the  parties,  it  must  be 
distinctly  shown  whether  the  evidence  was 
material  in  respect  of  the  matters  in  issue  in 
the  cause,  or  of  the  other  matters  in  difiier- 
ence  between  the  parties. 

Queere,  whether  the  productitm  of  the 
order  of  reference  is  sufficient  endence  of 
the  authority  of  the  arbitrator,  without  pro- 
ducing the  rCisi  Prius  record }  Reg,  v.  Ball^ 
360 
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POISONING. 

Putting  poison  in  a  place  where  it  is  likely  to 
be  found  and  taken,  if  done  with  intent  to 
murder,  is  an  attempt  to  administer  poison 
within  the  stat.  7  Will.  4  &  Vict.  c.  85, 
8.3. 

Therefore,  when  the  prisoner  purchased 
some  **  salts  of  sorrel,**  and  put  it  in  the 
prosecutor's  sugar  basin,  mixing  it  with  the 
sugar,  and  the  prosecutor  subsequently  put 
some  of  the  mixture  into  his  tea,  but  on 
tasting  it  discovered  that  there  was  some- 
thing wrong,  and  on  investigation  the  poison 
was  discovered : 

Held,  that  this  constituted  an  attempt  to 
administer  poison,  and  the  onlj  question  for 
the  jury,  if  the  act  was  proved,  was,  whether 
it  was  done  with  intent  to  commit  murder. 
Reg.  V.  Dale,  14 

POSSESSION  OF  IMPLEMENTS  OF 
HOUSEBREAKING. 

By  Stat.  14  &  15  Vict.  c.  19,  s.  1,  it  is  made  a 
misdemeanor  if  any  person  shall  he  found 
by  night  having  in  nis  possession,  without 
lawful  excuse  (the  proof  of  which  shall  lie 
on  such  person),  any  pick-lock,  key,  crow, 
lack,  bit,  or  other  implement  of  house- 
breaking. 

Held,  that  in  order  to  constitute  the 
o£Pence,  the  possession  need  not  be  with 
intent  to  commit  a  felony.  Reg.  v.  Bailey, 
241 

POST  OFFICE. 
Larceny  from,  28 

PRACTICE. 

On  an  indictment  for  felony,  after  the  jury  had 
delivered  a  verdict  of  guilty,  it  was  dis- 
covered that  one  of  the  witnesses  for  the 
prosecution  had  given  his  evidence  without 
having  been  previously  sworn. 

Held,  that  the  proper  course  to  pursue 
was,  to  direct  the  jury  to  reconsider  the  case, 
dismissing  from  their  minds  the  evidence  of 
that  particular  witness.     Reg.  v.  James,  5 

One  of  several  prisoners  indicted  for  a  con- 
spiracy may  be  tried  separately,  and,  upon 
conviction,  judgment  may  be  passed  on  him, 
although  the  others,  who  have  appeared  and 
pleaded,  have  not  been  tried.  Rex  v.  Cook 
cmd  Others  approved  of,  and  the  principle  of 
that  case  applied  to  the  present  case. 

Where  three  prisoners  have  been  jointly 
indicted  for  a  conspiracy  to  murder,  and 


severally    pleaded     not    guilty,    but    hare 
severed  in  their  challenges,  and  the  Crown 
has,  consequently,  proceeded  to  try  one  of 
'  such  prisoners : 

Held,  that,  upon  conviction  of  such  pri- 
soner, judgment  must  follow,  although  the 
others  have  not  been  tried,  and  that  the  pos- 
sibility of  the  other  prisoners  being  found 
not  guilty  (although  such  a  verdict  would 
be  a  ground  for  reversing  the  judgment),  is 
not  a  sufficient  reason  for  holding  such  judg- 
ment, and  all  the  legal  consequences  of  such 
conviction  of  such  prisoner,  irregular.  Beg, 
V.  Aheame,  6 
Where  a  traverser  seeks  to  have  a  postpone- 
ment of  his  trial,  on  the  ground  tnat  state- 
ments  and  abusive  articles  have  been  inserted 
in  the  public  papers,  reflecting  on  his  charac- 
ter and  c^oulated  to  damage  his  case  and 
prejudice  the  mind  of  the  public  against 
him,  and  that  consequently  he  cannot  have 
an  impartial  trial,  it  is  not  sufficient  to  set 
forth  extracts  from  those  articles  and  the 
substance  of  the  statements;  but  the  tra- 
verser should  pledge  his  oath  that  he  be- 
lieves he  cannot  have  a  fair  trial,  from  the 
prejudices  created  by  such  statements : 

Semble,  if  a  postponement  be  asked  for 
the  traverser  on  the  ground  of  the  difficulty 
of  obtaining  material  witnesses,  the  affidavit 
should  set  forth  the  names  and  descriptions 
of  such  witnesses  and  state  such  special  cir- 
cumstances as  render  the  attendance  of  such 
witnesses  difficult,  if  not  impossible. 

Semble,  that  the  recent  indisposition  of 
the  traverser,  rendering  him  incapable  of 
conducting  his  defence  in  person,  is  not  suf- 
ficient to  induce  the  court  to  postpone  the 
trial,  unless,  perhaps,  under  very  special  cir- 
cumstances, as  no  man  is  bound  to  defend 
himself  in  person.  Reg.  v.  Birch^  10 
Where  a  prisoner  has  been  committed  for  trial 
at  the  Assizes,  and  parties  bound  over  by 
the  magistrate  to  prosecute  and  give  evi- 
dence, the  judge  will  not  discharge  the 
recognizances  on  an  intimation  that  the 
Attorney-General  does  not  think  it  a  proper 
case  for  prosecution. 

SembU^  the  proper  course  is  for  the 
Attorney-General  to  enter  a  nolle  prosequi. 
Reo.  V.  Freakley,  76 
A  judge  has  no  power  to  order  payment  of  the 
expenses  incurred  in  the  apprehension  of  a 
prisoner  who  had  left  England,  nor  has  the 
committing  magistrate  power,  under  the 
stat.  7  Geo.  4,  c.  64,  to  certify  for  such  ex- 
penses 

Semble,  the  proper  course  under  such  cir- 
cumstances is  to  memorialize  the  Secreta^ 
of  State,  who  will  refer  to  the  judge  for  his 
opinion  as  to  whether  it  is  a  proper  case  for 


INDEX. 


CCl 


the  allowance  of  the  costs  of  apprehension. 
Reo.  V.  Barrett,  75 

Semhie,  where  a  prisoner  is  defended  b  j  counsel, 
and  the  facts  of  the  crime  imputed  to  him 
are  few  and  simple,  although  the  practice  in 
some  such  cases  has  been  for  counsel  to 
enter  at  once  on  the  examination  of  witnesses, 
without  previously  stating  the  case  to  the 
jury,  an  opening  address  is,  generally 
speaking,  advantageous,  and  should  there- 
fore be  made.     Re  Morgan,  116 

The  judge  will  not  grant  an  order  for  the 
delivery  to  a  prisoner  of  money  found  on  his 
person :  for 

Semble^  neither  a  judge  or  justice  of  the 
peace  has  power  to  make  such  an  order. 
Keg.  V.  Pierce,  117 

Where  stolen  property  has  been  laid  in  a  wrong 
person,  the  indictment  may  be  amended, 
even  after  the  counsel  for  the  prisoner  has 
addressed  the  junr  and  closed.  Reg.  v. 
Rymes  (3  Car.  &  ICir.  326)  overruled.  Reg, 
▼.  FuUartotiy  194 

Two  prisoners  were  indicted  for  manslaughter, 
the  counsel  for  one  of  them  having  ad- 
dressed the  jury  on  his  behalf,  the  counsel 
for  the  second  prisoner  did  the  same,  and 
called  witnesses,  whose  evidence  tended  to 
show  negligence  on  the  part  of  the  first. 

Held,  that  the  counsel  for  the  first  prisoner 
had  a  right  to  cross-examine  the  witnesses 
for  the  second,  and  then  to  address  the  jury 
again,  confining  himself  to  comments  on  the 
testimony  the  second  prisoner  had  adduced. 
Reg.  V.  VFoods^  224 

Where  a  prisoner,  on  being  called  upon  to 
plead,  stands  mute,  and  exhibits  symptoms 
of  insanity,  but  which  the  counsel  for  the 
prosecution  is  instructed  are  feigned,  and  a 
jury  is  empanelled  under  the  provisions  of 
the  Stat.  39  &  40  Geo.  3,  c.  94,  s.  2,  to  try 
his  sanity,  it  is  the  duty  of  the  prosecution 
to  lay  evidence  before  the  jury  from  which 
the  court  may  collect  the  truth  of  the  matter, 
and  then  the  counsel  for  the  prisoner  may 
call  witnesses  to  rebut  any  inference  of  art 
and  design. 

If  the  prosecution  does  not  adduce  such 
evidence,  the  judge  will  endeavour  to  ascer- 
tain the  truth  b^  examining  the  officers  of 
the  prison,  or  will  postpone  the  trial,  inde- 
penaently  of  the  statute,  until  the  next 
assises. 

Where,  in  a  case  of  a  fisther  and  son 
jointly  indicted  for  murder,  the  father  ap- 
peared to  be  insane,  but  there  was  a  doubt 
expressed  by  the  prosecution  as  to  its  reality, 
the  judge  examined  the  gaoler  and  the 
medical  attendants  in  his  private  room,  and 
the  evidence  being  conflicting,  a  jury  was 
impannelled  to  try  the  prisoner's  sanity,  and 
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the  prosecution  adduced  conflicting  evidence, 
upon  which  the  prisoner's  counsel  addressed 
the  jury,  who  found  that  the  prisoner  was 
then  insane,  and  thereupon  he  was  ordered 
to  be  detained  in  custody  during  Her 
Majesty's  pleasure,  and  the  youngest  pri- 
soner was  liberated  upon  bail.  Reg.  v. 
Davies,  326 

The  practice,  in  Ireland,  as  to  issuing  the  writ 
of  certiorari  to  remove  indictments  not  prose- 
cuted by  the  Attorney- General,  is  similar  to 
that  provided  by  the  5  &  6  Will.  4,  c.  33 
(English),  viz.,  that  a  private  prosecutor,  in 
order  to  obtain  the  writ,  must  apply  to  the 
court  in  term  time,  and  to  a  judge  thereof  in 
vacation  for  his  fiat. 

Such  a  rule  in  Ireland,  and  semble,  the 
English  act,  implies  a  discretion  in  the  judge 
to  whom  the  application  is  made  to  grant  or 
refuse  his  fiat,  and  does  not  require  such 
judge  to  make  the  order  as  of  course. 

The  court  or  a  judge  in  vacation,  even  if 
a  case  be  made  by  prosecutor  for  granting 
the  order,  will  refuse  a  fiat  if  such  case  be 
displaced,  or  it  is  shown  that  the  rule  would 
be  productive  of  hardship  and  injustice  to 
the  traverser.     Reg.  v.  Cantwell,  345 

When  upon  a  summons  before  a  magistrate, 
the  sole  complainant  dies,  after  obtaining  a 
conditional  order  that  the  magistrate  should 
proceed  on  the  summons  and  take  the  in- 
formations, the  court  will  not  make  such 
order  absolute,  although  the  husband  of  the 
prosecutrix  offers  to  go  on  with  the  case 
and  make  himself  liable  for  the  consequences 
if  the  prosecution  should  appear  to  be 
malicious. 

A.,  a  married  woman,  issued  a  summons 
for  an  illegal  conspiracy  to  defeat  justice  by 
destroying  papers  in  issue  in  a  will  case. 
The  magistrate,  after  hearing  the  evidence, 
refused  to  proceed  in  the  matter,  or  to  take 
the  informations.  A  conditional  order  was 
obtained  to  compel  him  to  do  so,  and  be- 
tween the  obtaining  of  the  conditional  order 
and  the  showing  cause,  A.  died.  B.,  her 
husband,  came  in  to  make  absolute  the  con- 
ditional order,  and  offered  to  go  on  witli  the 
summons  and  make  himseS  liable  as  the 
prosecutor: 

Held,  that  the  cause  shown  should  be 
allowed,  and  the  order  discharged,  but  without 
costs,  as  there  had  been  a  fatality.  Reg.  v. 
Sarah  Kelly^  C.  W.  Campion,  and  J.  R. 
Mahne,  350 

Amendment  of  variance,  29*  69 

As  to  admission  of  depositions,  52,  55,  60 

Comparison  of  handwriting  58 

Costs  of  prosecution  for  an  indecent  assault,  64 

Right  of  defendant  in  conspiracy  to  particulars 
of  charge,  76 
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Quashing  coroner's  inquisitions,  122 

Form  of  recognizances  on  bail  in  error,  161 

In  certiorari,  costs,  174,  176 

Pleading  autrefois  acquit,  178 

Appeal  on  a  question  as  to  the  deficiency  of 

an  indictment,  187 
Charging  previous  convictions,  210, 
As  to  verdict,  226 
Kxamination  in  the  voir  dire,  333 
General  reply  where  one  of  several  prisoners 

calls  a  witness,  333 
Amendment  of  indictment  after  verdict,  377 


PRISON. 

An  application  on  behalf  of  a  prisoner  for  a 
relaxation  in  his  favour  of  the  rules  of  the 
prison  where  be  is  confined,  should  be 
brought  forward  by  way  of  petition,  and  not 
as  a  motion,  and  will  not  be  heard  unless  a 
copy  of  the  rules,  properly  verified,  is  before 
the  court. 

Semble,  such  application  should  not  be 
entertained  at  all.  rer  Crampton,  J.  Reg. 
V.  Wallace^  193 

PaiVILEGED  COMMUNICATION: 
To  clergyman,  219 


RAILWAY. 

To  constitute  a  felony  under  the  statute 
14  &  16  Vict.  c.  19,  8.  7,  which  enacts  that 
"  if  anv  person  shall  wilfully  and  maliciously 
cast,  throw,  or  cause  to  fall  or  strike  against, 
into  or  upon  any  engine,  tender,  carriage,  or 
truck  used  upon  any  railway,  any  wood, 
stone,  or  other  matter  or  thing,  with  intent 
to  endanger  the  safety  of  any  person  being 
in  or  upon  such  engine,  tender,  carriage,  or 
truck,  every  such  offender  shall  be  guUty  of 
felony,''  it  is  necessary  that  the  stone  or 
other  thing  used  should  be  thrown  against 
and  strike  an  engine,  tender,  carriage,  or 
truck,  having  a  person  or  persons  in  or  upon 
it ;  and,  therefore,  although  a  stone  may  be 
thrown  at  a  train  with  intent  to  iigure  persons 
being  therein,  yet,  if  it  strikes  a  carriage  or 
tender  not  having  any  person  in  or  upon  it 
•  at  the  time,  the  felony  is  not  proved.  Reg, 
V.  Court,  202 

An  offence  alleged  to  be  committed  under  the 
13th  section  of  3  &  4  Vict.  c.  97t  can  only 
be  tried  at  Quarter  Sessions,  and  is  not 
within  the  jurisdiction  of  the  Central  Cri- 
minal Court. 


The  neglect  of  the  driver  and  stoker  of  a 
railway  engine  to  keep  a  good  look-out  for 
signals,  according  to  the  rules  and  regu- 
lations of  the  rulway  company,  the  conse- 
quence of  which  neglect  is,  that  a  collision 
occurs,  and  the  safety  of  passengers  is  en- 
dangered, is  not  an  OTence  within  the  1 5th 
section  of  the  above  act.  Reg.  v.  Pardenion 
and  Wood,  247 

RAPE. 

Admissibility  of  evidence  to  prove  statement 
of  the  prosecutrix  denied  oy  her,  with  re- 
ference to  a  former  transaction  affecting  her 
chastity. 

The  prosecutrix,  on  a  charge  of  rape, 
having,  on  cross-examination,  said  that  she 
had  herself  been  charged  with  stealing 
money,  and  on  that  occasion  had  accounted 
to  a  police  constable  for  the  possession  of 
the  money,  by  stating  that  it  was  given  her 
for  not  complaining  of  a  person  who  had 
insulted  her  by  solicitations  against  her 
chastity,  but  denied  that  she  had  said  the 
money  was  given  her  for  having  connexion 
with  him : 

Held,  that  the  prisoner  could  not  call  the 
constable  as  a  witness,  to  contradict  the  pro- 
secutrix,  by  proving  that  she  had  said  that 
the  money  was  given  her  for  that  purpose. 
Reg,  V.  Dean,  23 

RECEIVING. 

Where,  under  the  11  &  12  Vict.  o.  46,  s.  3,  a 
count  for  feloniously  receiving  nroperty, 
knowing  it  to  be  stolen,  is  joinea  with  a 
count  for  feloniously  stealing,  it  must  appear 
with  sufficient  certainty  that  the  propoty  is 
the  same  in  each  count; 

The  prisoners  were  indicted  for  feloniously 
stealing  100/.  in  money,  one  purse,  &c.  the 
property  of  R.  G.  There  was  a  second  count 
for  receiving  351.  in  money,  one  purse,  &c. 
the  property  of  R.  G.  aforesaid,  then  lately 
before  feloniously  stolen. 

Held,  that  it  did  not  sufficiently  appear 
that  the  last-mentioned  property  was  part  of, 
or  the  same  as,  that  contained  in  tne  first 
count,  and  that  consequently  the  prisoners 
were  not  bound  to  plead  to  both  oounts, 
and  that  the  Crown  should  elect  as  to  which 
count  they  would  try  the  prisoners  upon. 
Reg.  V.  Sarsfield,  12 

A  wife  received  from  her  husband  goods 
which  he  had  stolen,  she  knowing  at  the 
time  that  they  were  stolen ;  and  she  en- 
deavoured afterwards  to  prevent  their  dis- 
covery. 
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The  judge  told  the  jury  that  as  her  hus- 
band had  ddivered  the  stolen  articles  to  the 
prisoner,  the  law  presumed  that  she  acted 
under  his  control  in  receiving  them,  but  that 
this  presumption  might  be  rebutted.  If, 
therefore,  in  considering  the  evidence  they 
were  perfectly  satisfied  that  at  the  time  when 
she  received  any  of  the  articles  she  knew 
that  they  were  stolen,  and  in  receiving  them 
acted  not  by  reason  of  any  control  or  co- 
ercion of  her  husband,  but  voluntarily,  and 
with  a  dishonest  and  fraudulent  intention, 
she  might  be  found  guilty.  The  joiy  having 
found  a  verdict  of  guilty : 

Held,  that  the  conviction  could  not  be 
supported.  Reg,  v.  Brooks,  148 
It  is  not  necessary,  to  constitute  a  receiving  of 
stolen  goods,  that  the  person  indicted  should 
have  had  manual  possession  of  the  goods ; 
but  directing  a  servant  to  dispose  of  them, 
as  by  pawning  or  otherwise,  will  be  sufficient 
to  support  the  charge. 

Stolen  property  is  brought  by  the  thief 
into  A.'s  shop ;  A.  with  guilty  knowledge, 
calls  her  servant  and  directs  her  to  take  the 
stolen  goods  to  the  pawn  office  and  "  pawn 
them  for  the  girl'^  (the  thief.)  A.'s  servant 
does  so  accordingly,  and  brings  back  the 
money,  which  she  hands  to  the  thief  in 
her  mistress's  presence.  A.  never  had 
manual  possession  of  either  the  goods  or  the 
money. 

Held,  that  this  amounted  to  a  receiving 
by  A.  of  the  stolen  property*  and  that  the 
conviction  of  A.  for  receiving  should  be 
affirmed.    Reg,  v.  MiUer  and  Cantiors,  353 

RESCUE. 

The  proper  mode  of  stating  a  case  for  the 
opinion  of  the  court,  is  to  submit  some  point 
or  points  of  law  for  its  consideration,  and 
not  to  seek  the  decision  of  the  court  on  the 
evidence  generally,  as  to  its  sufficiency  to 
support  a  conviction. 

In  an  indictment  for  a  rescue  of  property 
distrained  by  a  poor  rate  collector,  it  is  not 
necessary  to  prove  the  making  of  the  rate, 
or  that  there  is  any  sum  due  at  the  time 
of  the  distress,  but  the  warrant  to  collect, 
if  in  the  form  and  with  the  requisites  re- 
quired by  the  Poor  Law  Act,  will  be  suffi- 
cient primd  facie  evidence  of  the  authority  of 
the  collector. 

The  section  which  requires  the  sum  to  be 
collected  to  be  specified  in  the  warrant,  is 
satisfied  by  a  reference  in  the  warrant  to 
the  collector's  book  delivered  at  the  time 
to  the  collector,  and  by  such  reference  the 
book  becomes  incorporated  with  the  war- 
rant.     Reg.  V.  Brenan^  38  L 


RETURNING  FROM  TRANSPOR- 
TATION. 

A  certificate  of  previous  conviction  for  felony, 
prepared  under  the  7  &  8  Geo.  4,  c.  28, 
s.  1 1,  which  makes  "  a  certificate  containing 
the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  convic- 
tion for  the  previous  felonv,'*  evidence,  and 
which  certificate  states  that  the  prisoner 
**  was  thereupon  ordered  to  be  transported 
beyond  the  seas  for  the  term  of  his  natural 
life,"  is  good  evidence  of  his  conviction  and 
sentence,  on  an  indictment  for  returning 
from  transportation  before  the  expiration  of 
a  sentence  under  the  5  Geo.  4,  c.  84,  which 
makes  "a  certificate  in  writing  the  effect 
and  substance  only  (omitting  the  formal 
part)  of  every  indictment  and  conviction  of 
such  ofliender,  and  of  the  sentence  or 

ORDER  FOR  HIS  OR  HER  TRANSPORTA- 
TION OR  BANISHMENT,"  evideucc  of  the 
conviction,  &c. 

The  judge,  on  the  trial,  has  power  to 
make  an  order  on  the  treasurer  of  the  county 
for  the  reward  of  20/.  given  by  the  5  Geo.  4, 
e.  84,  s.  22,  to  whoever  shall  discover  and 
prosecute  to  conviction,  any  offender  for 
being  at  large  before  the  expiration  of  the 
sentence  of  transportation ;  confirming  Reg, 
V.  Emmons,  2  M.  &  R.  280.  Reg.  v.  Am- 
bury,  79 


SHOOTING. 

Upon  the  trial  of  an  indictment  for  shooting, 
with  intent  to  murder  a  person  unknown,  it 
must  be  proved  that  there  was  an  intent  on 
the  part  of  the  prisoner  to  murder  some  par- 
ticular person. 

The  court  will  not  amend  an  indictment 
after  plea,  where,  in  its  amended  form,  it 
might  be  demurrable  for  generality.  Reg, 
V.  LaUement,  204 


STATUTES. 

13  Eliz.  c.  5,  s.  3  (Fraudulent  Conveyance),  31 

5  Geo.  4,  c.  84,  s.  24  (Returning  from  Trans- 
portation), 79 

7  Geo.  4,  c.  69  (Expenses  of  apprehending 
Prisoners),  78 

7  &  8  Geo.  4,  c.  29,  s.  5  (Stealing  Security  for 
Money),  49 

7  &  8  Geo.  4,  c.  30,  B.  3  (Destroying  Machi- 
nery), 98 

7  &  8  Geo.  4,  c.  30, 8.  4  (Maliciously  Dama^ng 
Maciiines),  25 
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9  Geo.  4,  e.  31,  b.  20  (Abdnction),  143 
7  Will.  4,  0.  86,  8.  5  (Stealing  in  Dwelling 
House),  348 

11  &  12  Vict.  c.  42, 8.  17  (Depositions),  52,  55 

12  &  13  Vict.  c.  106,  8.  254  (Giving  False 
Evidence  before  Bankraptcy  Court),  220 

14  &  15  Vict.  o.  19, 8.  1  (Possession  of  House- 
breaking Implements),  241 

14  &  15  Vict.  c.  19,  8.  5  (Obstructing  Rail- 
way), 202 

14&  15  Vict.  c.  55,  s.  3  (Costa  of  Prosecu- 
tion), 64 

14  &  15  Vict.  e.  100,  8.  1  (Amendment  of 
Variance),  29,  69 

STEALING  IN  A  DWELLING-HOUSE. 

In  order  to  constitute  the  offence  under  the 
Stat.  7  Will.  4  &  I  Vict.  c.  86,  of  stealing  in 
a  dwelling-bouse,  and  by  menaces  and  threats 
putting  persons  being  therein  in  bodily  fear, 
it  is  not  necessary  that  all  the  persons  en- 
gaged in  the  crime  should  be  actually  in  the 
noose ; .  and  if  one  remains  outside,  he  may 
be  equally  guilty  of  using  menaces  and 
threats,  if  there  was  a  common  purpose  to 
inspire  terror.  A  threat  to  a  person  outside 
the  house  is  not  within  the  words  of  tbe 
statute,  but  it  is  a  circumstance  from  which 
the  jury  may  infer  the  line  of  conduct  inside 
the  house. 

The  act  of  placing  persons  with  their  faces 
against  a  wall,  and  desiring  them  not  to  look 
round,  without  the  use  of  any  actual  vio- 
lence,, is  evidence  of  an  intention  to  obtain 
monev  by  threats,  and  the  bodily  fear  may 
be  inferred,  although  the  persons  so  treated 
may  deny  that  such  acts  caused  alarm  or 
fear.     Reg,  v.  Murphy^  340 


TRIAL. 

Poatponement  of,    on  account  of  prqudice, 
neoessary  statements  in  affidavit  for,  10 


UTTERING. 
See  FoROERY. 

WEAVING. 

The  cords  employed  to  raise  the  *'  harness'*  or 
working  toob  of  a  loom,  in  order  to  move 
the  shuttle  to  and  fro,  constitute  "  tackle*' 
employed  in  weaving,  and,  therefore,  cutting 
them  18  an  offence  within  the  7  &  8  Geo.  4, 
c.  30, 8. 3,  which  makes  it  felony  to  maliciously 
cut,  break,  or  destroy,  or  damage  with  intent 
to  destroy  or  to  render  useless  (iuter  alia)j 
any  ''tackle**  or  implement,  whether  fixed  or 
moveable,  prepared  for  or  employed  in 
carding,  spinning,  throwing,  *' weaving,"  &e. 
Under  this  statute,  the  malimously  cutting 
such  tackle  is  a  complete  offence,  and  it  is 
unnecessary  to  aver  or  prove  an  intent  to 
destroy  or  render  it  useless. 

Qitare,  whether  cutting  the  "  thrum,*'  t.  e., 
the  ends  of  the  woollen  threads  generally 
left  in  the  machine  when  a  piece  of  doth  is 
finished,  for  the  purpose  of  more  readily 
adjusting  the  succeeding  work,  is  an  offence 
within  the  statute  ?  At  all  events,  it  does  not 
support  a  count  for  malidously  cutting 
woollen  warp;  but  the  foct  of  cutting  the 
"thrum"  may  be  given  in  evidence  in 
sunport  of  a  count  for  cutting  "  tackle,"  in 
oraer  to  show  the  animus  of  the  latter  act, 
and  that  it  was  done  maliciously.  Rep.  v. 
Smith,  198 


WITNESS. 

Pndice  where  he  has  given  evidence  withoat 

being  sworn,  5 
Cross-examination  of,  by  prisoner,  224 
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INDICTMENTS. 

Forms  of  Indictment  for  Offences  Triable  at  Courts  of  Quarter  Sessions,  under  the 
Provisions  of  the  Criminal  Law  Amendment  Act,  14  ^  15  Vict,  cap,  100.  By 
J.  E.  Davis,  Esq.,  Barrister-at-Law. 


Part  L— Fblonieb. 
Na 

1.  Simple  larceny  of  one  article*  i. 

2.  Liarcenj  of  several  articles,  ii. 

3.  Larceny,    where   three    distinct   acts    of 

stealing  are  charged,  ii. 

4.  Receiving  stolen  goods,  iii. 

5.  Larceny,  with  a  count  for  receiving,  against 

the  same  person,  iii. 

6.  Larceny  against  two  or  more,  iv. 
7^.  Against  two  receivers,  iv. 

8.  Against  several,  for  stealing,  with  a  count 

for  receiving,  iv. 

9.  Indictments    against    principal   and   ao- 

cessaiy  after  the  fSeust,  v. 

10.  Against  accessary  after  the  fact,  where  the 

principal  is  unknown,  v. 

11.  Larceny,  after  a  previous  conviction  for 

felony  at  the  quarter  sessions,  vi. 

12.  Larceny,  after  a  previous  conviction  for 

felony  at  the  assizes,  vi. 

13.  Larceny  of  money,  vii. 

14.  Larceny  of  a  promissory  note,  vii. 

15.  Larceny  of  a  bill  of  exchange,  viii. 

16.  Larceny  of  cattle,  viii. 

17.  Killing  cattle  with  intent  to  steal,  viii. 

1 8.  Larceny  of  metal  fixed  to  a  building,  viii. 
19*  Larceny  of  a  fixture,  ix. 

20.  Larceny  of  glass  belonging  to  a  building, 

ix. 

21.  Larceny  of  metal    fixed  in   land    being 

private  property,  ix. 

22.  Larceny  of  metal  fixed  in  a  place  dedicated 

to  public  use,  x. 

23.  Cutting  with  intent  to  steal  lead  fixed  to  a 

building,  x. 

24.  Stealing  ore  from  a  mine,  x. 

25.  Severing  ore  from  a  mine,  with  intent  to 

steal,  xi. 


No. 

26.  Stealing  fabrics  in  the  process  of  manu- 

facture, xi. 

27.  Stealing  trees  in  an  orchard,  &c.,  xi. 

28.  Stealing  a  tree  above  the  value  of  five 

pounds,  xii. 

29.  Damaging  trees,  with  intent  to  steal,  xii. 

30.  Stealing  letters,  xii. 

3 1 .  Larceny  of  money  by  a  clerk  or  servant,  xiii. 

32.  Larceny  by  a  clerk  or  servant,  where  three 

distinct  acts  of  stealing  are  charged,  xiii. 

33.  Embezzlement  by  a  cler^  xiv. 

34.  Embezzlement  by  a  servant,  alleging  three 

distinct  acts,  xiv. 

35.  Housebreaking,  xvi. 

36.  Stealing  in  a  dwelling-house  to  the  amount 

of  five  pounds,  xvi. 
37*  Breaking  and  entering  a  building  within 
the  curtilege,  xvii. 

38.  Breaking  and  entering  a  shop,  xvii. 

39.  Stealing  from  the  person,  xviii. 

40.  Robbery,  xviii. 

41.  Assault  with  intent  to  rob,  xviii. 

42.  Demanding  money  with  menaces,  xix. 

43.  Demanding  property  by  force,  xix. 

44.  Malicious  injuries  to  animals,  xix. 

45.  Destroying  trees  in  an  orchard,  &c.,  xx. 

46.  Destroying  trees  above  the  value  of  five 
pounds,  XX. 

47*  Drowning  a  mine,  xx. 

48.  Obstructing  airway  of  a  mine,  xxi. 

49.  Destroying  a  steam  engine  for  working  a 

mine,  xxi. 

50.  Damaging,  with  intent  to  destroy,  a  steam 

engine  for  working  a  mine,  xxi. 

51.  Destroying  threshing  machines,  xxii. 

52.  Damaging,  with  intent  to  destroy,  thresh- 

ing  machines,  xxii. 

53.  Removing  piles  used  to  secure  the  banks  of 

a  canal,  xxii. 
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54.  Drawing  up  floodgate  of  a  canal,  xxiii. 

55.  Setting  fire  to  goods  in  a  railway  ware- 

house, xxiii. 

Pa.rt  II. — Misdemeanors. 
Sect.  1.  Offences  against  the  Person. 

1.  Common  assault,  xxiv. 

2.  Common  assault  against  two  or  more,  xxv. 

3.  Assault  and  false  imprisonment,  with  a 

count  for  a  common  assault,  xxv. 

4.  Riot  and  assault,  with  a  count  for  a  com- 

mon assault,  xxv. 

5.  Assault  occasioning  actual  bodily  harm, 

xxvi. 

6.  Assault  occasioning  actual  bodily  harm, 

with  a  count  for  a  common  assault, 
xxvii. 

7.  Maliciously  inflicting  grevious  bodily  harm, 

xxvii. 

8.  Maliciously  mflicting  grevious  bodily  harm, 

with  a  count  for  an  assault,  occasioning 
actual  bodily  harm,  xxviii. 

9.  MaUciously  cutting,  xxviii. 

10.  Assault  with  intent  to  steal  from  the  per- 

son, with  a  count  for  a  common  assault, 
xxix. 

11.  Assault  on  a  parish  constable  in  the  execu- 

tion of  his  duty,  with  a  count  for  a 
common  assault,  xxix. 

12.  Assault  on  a  police  constable  in  the  exe- 

cution of  his  duty,  xxx. 

13.  Assault  upon  a  revenue  officer  in  the  exe- 

cution of  his  duty,  xxx. 

14.  Assault  on  a  special  constable  in  the  exe- 

cution of  his  duty,  xxx. 

15.  Assault  on  a  local  constable,  xxxi. 

16.  Assault  upon  a  person  acting  in  aid  of  a 

constable,  xxxi. 

17.  Assault  with  intent  to  resist  the  lawful 

apprehension  of  the  party  assaulting, 
xxxii. 

18.  Assault  with  intent  to  prevent  the  lawful 

apprehension  of  a  third  party,  xxxii. 

19.  Assault  with  intent  to  prevent  the  lawful 

apprehension    of    the    defendant   and 
another,  xxxii. 
2U.  Assault  by  several  with  intent  to  prevent 
the  lawful  apprehension  of  one  of  the 
defendants,  xxxiii. 

21.  Assault  with  intent  to  resist  the  lawful 

detainer  of  the  party  assaulting,  xxxiii. 

22.  Assault  with  intent  to  present  the  lawful 

detainer  of  a  third  party,  xxxi  v. 

23.  Assault  with  intent  to  prevent  the  lawful 

detainer  of  the  defendant  and  another, 
xzxiv. 

24.  Assault  by  several  with  intent  to  prevent 

the  lawful  detainer  of  one  of  the  defen- 
dants, xxxiv. 


No. 
25. 


26. 

27. 
28. 
29. 
30. 
31. 


32. 

33. 

34. 
35. 
36. 

37. 
38. 

39. 
40. 

41. 
42. 
43. 
44 
45. 

46 


Greneral  form  of  indictment  for  riot  and 
assault,     with    counts    for    inflicting 
grievous  bodily  harm,  cutting  and  stab- 
bing, unlawfully  wounding,  assaulting 
peace  officer   in    the  execution  of  his 
duty,  assault    to    prevent  the  lawful 
apprehension,  detainer,  &c.  xxxv. 
Assault  on  a  person  apprehending  defen- 
dant for  an  offence  under  the  14  &  15 
Vict.  c.  19t  with  a  count  for  a  common 
assault,  xxxvi. 
Assault  on  a  person  uding  another  in  ap- 
prehending   defendant  for  an  offence 
under  the  14  &  15  Vict.  c.  19,  xxxviii. 
Assault  on  a  person  apprehending  defen- 
dant committing  an  indictable  offence  in 
the  night,  xxxix. 
Assault  on  a  person  uding  another  in  ap- 
prehension of  defendant  committing  an 
indictable  offence  in  the  night,  xl. 
Against  a  master  or  mistress  for  neglecting 
to  provide  food  for  an  apprentice  or 
servant  under  the  14  &  15  Vict.  c.  1 1,  xl. 
Against  a  master  or  mistress  for  mali- 
ciously assaulting  an  apprentice  or  ser- 
vant under  the  14  &  15  Vict.  c.  11, 
with   counts  for  maliciously  inflicting 
bodily  harm,  and  for  a  common  assault, 
xli. 
Indecent  assault,  with  a  count  for  a  com- 
mon assault,  xlii. 
Indecent  assault  with  intent  to  have  an 

improper  connexion,  xliii. 
Indecent  assault  by  other  means,  xliii. 
Assault  with  intent  to  commit  a  rape,  xliii. 
Assault  with  intent  to  commit  a  rape,  with 

a  count  for  an  indecent  assault,  xli  v. 
Carnally  knowing  a  child  above  ten  and 

under  the  age  of  twelve  years,  xUv. 
Carnally  knowing  a  child  above  ten  and 
under  the  age  of  twelve,  with  a  count 
for  an  indecent  assault,  xlv. 
Attempting  to  have  carnal  knowledge  of  a 

girl  under  twelve  years  of  age,  xlv. 
Attempting  to  have  carnal  knowledge  of 
a  girl  under  twelve,  with  a  count  for  an 
indecent  assault,  xlvi. 
Obtaining  goods  by  means  of  false  pre- 
tences, xlvi. 
Obtaining  money  by  means  of  fabe  pre- 
tences, xlvii. 
Against  more  than  one  person  for  obtain- 
ing goods  by  fiilse  pretences,  xlviii. 
.  Obtaining  money  and  goods  by  means  of 
a  flash  note,  xlix. 
Obtaining  money  by  means  of  a  promia* 
sory  note  of  a  bank  which  has  stopped 
payment,  xlix. 
.  Obtaining  goods  by  cheque  on  a  bank 
where  defendant  had  no  effects,  1. 
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47.  Obtaininic  money  by  false  statement  of 

authority  to  receive  debts,  li. 

48.  Obtaining  money  by  pretence  of  a  pay- 

ment to  a  third  person,  li. 

49.  Obtaininj;  money  by  false  pretences  as  to 

the  name  and  circumstances  of  the  de- 
fendant, li. 

50.  Obtaining  a  post-office  order  by  a  begging 

letter,  purporting  to  be  written  on  be- 
half of  a  third  person.  Hi. 
61.  Obtaining  money  by  personating  another, 
liU. 

52.  Obtaining  money  by  false  representations 

as  to  the  employment  and  condition  of 
the  defendant,  liii. 

53.  Obtaining  a  horse  by  false  representations, 

/  liv. 
54. /Obtaining    goods    by  falsely    pretending 
/      that  the  defendant  was  a  trader  in  sol- 
/       vent  circumstances,  liv. 
/a.  Obtaining  money  by  false  allegations  of 
/  delivery  of  goods,  Iv. 

56.  Obtaining  money  by  a  false  pretence  as  to 
the  amount  due  for  carriage  of  a  parcel, 
Iv. 
57-  Obtaining  monev  by  rendering  a  false  ac- 
count of  work  done  by  a  third  party, 
Ivi. 

58.  Obtaining  a  cheque  by  means  of  false  pre- 

tences, Ivii. 

59.  Obtaining  a  bill  of  exchange  by  means  of 

false  pretences,  Ivii. 

60.  Obtaining    money  by  falsely  pretending 

that  a  member  of  a  friendly  society  was 
indebted  to  the  society,  Iviii. 

61.  Falsely  pretending  that  the  rules   of   a 

friendly  society  had  been  duly  certified, 
Iviii. 

62.  Obtaining    money  by  means  of   a  false 

warranty  of  the  weight  of  goods,  lix. 

63.  Obtaining  money  by  a  false  warranty  of 

goods,  Ir. 

64.  Falsely  pretending  that  goods  were  of  a 

particular  quality,  Iz. 

65.  Attempting  to  obtain  money  by  means  of 

false  pretences,  bci. 
06.  Selling  by  false  scales,  Ixi. 
67.  Selling  by  false  weights,  Izii. 
6S.  Selling  by  false  measures,  Izii. 

69.  Greneral  count  for  conspiracy  to  defraud  of 

money,  Iziii. 

70.  General  count  for  conspiracy  to  defraud  of 

goods,  Ixiii. 

71.  General   count   for    conspiracy  to  cheat 

tradesmen    generally  of  their   goods, 
Iziii. 

72.  Conspiracy  to   obtain  goods  by  false  re- 

presentations as  to  property,  Ixiv. 

73.  Conspiracy  to  cheat  and  defh^ud  of  goods, 

setting  out  overt  acts,  Ixiv. 


74.  Conspiracy  to  obtain  money  by  false  pre- 

tences, with  a  count  for  obtaining 
monoy  by  false  pretences,  Ixv. 

75.  Being  found  by  night  armed,  with  intent 

to  break  into  a  house  and  commit  a 
felony  therein,  Ixvi. 

76.  Being  found    by  night  in  possession  of 

implements  of  housebreaking,  without 
lawful  excuse,  Izvi. 
77'  Being  found  by  night  with  a  disguised 
face,  with  intent  to  commit  felony,  Ixvii. 

78.  Being  found  by  night  in  a  house,  with 

intent  to  commit  a  felony  therein,  Ixvii. 

79.  Being  found  by  night  armed,  with  intent 

to  break  into  a  house,  after  a  previous 
conviction  for  one  or  other  of  the 
o£Pences  mentioned  in  the  four  last  pre- 
ceding forms,  Ixviii. 

80.  Breaking  down  the  dam  of   a  fishpond 

with  intent  to  destroy  the  fish,  Ixviii. 

81.  Breaking  down  the  dam  of  a  fishpond,  and 

thereby  causing  the  loss  of  fisn,  Ixix. 

82.  Putting  lime  into  a  fishpond,  Ixiz. 

83.  Breaking  down  the  dam  of  a  millpond,  Izz. 

84.  Destroying  a  turnpike  gate,  Izz. 

85.  Destroying  anything  kept  for  the  purpose 

of  art  in  a  museum,  Izz. 

86.  Destroying  painted  glass  in  a  church,  Izzi. 

87.  Damaging  a  public  statue,  Izzi. 

88.  Riot  and  tumult,  Izzii. 

89.  Riot  and  pulling  down  fences,  Izzii. 

90.  Riot,    ana  entering  a  close  and  taking 

cattle,  Izziil. 

91.  Forcible  entry  and  detuner,  Izziii. 

92.  Forcible  entry  at  common  law,  Ixxiv. 

93.  Against  a  parish  for  non-repair  of  a  high- 

way, Ixxiv. 

94.  Against  an  individual  for  not  repairing  a 

horse  and  footway,  commonly  called  a 
pack  and  prime  way,  Ixzv. 

95.  Nuisance  in  diverting  a  watercourse,  Izzv. 

96.  Nuisance    by  rendering  water   unfit   to 

drink,  Izzvi. 
97*  Nuisance    by    deleterious     smoke    and 
vapours,  Izzvi. 

98.  Nuisance  by  carrying  on  a  trade  offensive 

to  the  smell,  Izzvii. 

99.  Common  nuisance  in  ezposing  a  glandered 

horse  in  a  public  way,  Izzvii. 

100.  For  keeping  a  disorderly  house,  Izzviii. 

101.  Procuring  the  defilement  of  a  girl  under 

twenty-one  years  of  age,  Izzviii. 

102.  Conspiraqr  to  procure  the  defilement  of  a 

girl,  Izzix. 

103.  Uttering  counterfeit  coin,  Izziz. 

104.  Uttering  and  having  other  base  coin  in 

possession,  Izzix. 

105.  Uttering  twice  within  ten  days,  Ixzx. 

106.  Having  base  coin  with  intent  to  utter, 

Ixxx. 


CCVIU 


IKDBX. 


Fomu  of  IndUitmenti  for  Offences  Triable  at  ike  Assizes  onfyf  adapted  to  the 
Provisions  of  the  Criminal  Law  Amendment  Act,  14  ^  15  Vict,  cap,  100,  and 
alphabeticalfy  arratiged.  By  HsNBT  T.  J*  Magkamara^  Esq.,  of  ^Lincoln's 
Inn,  Barrister-at-Law. 


ABDUCTION. 


Na 
1. 


Of  a  woman,  on  account  of  her  fortune 
(9  Geo.  4,  0.  31,  8.  ]9)»  xcvii. 

2.  0/4  a  girl  under   sixteen  years  of  age 

(9  Geo.  4,  c.  31, 8.  20),  xcviii. 

3.  Indictment  for  stealing  children  under  the 

age  of  ten  years  (9  Geo.  4,  c.  31,  s.  21), 
xcniL 


ABORTION. 

For  administering  poison  to  procure  mis- 
carriage (7  Will.  4  &  1  Vict.  c.  85,  s.  6), 
xcix. 

For  using  instruments  to  procure  miscar- 
riage (7  Will.  4  &  1  Vict.  c.  85,  s.  6),  c. 


ACCESSARY. 

1.  Prindpal  in  the  second  degree,  c. 

2.  Accessary  before  the  fact,  ci. 

3.  Accessary  after  the  fact,  ct. 


ALLEGIANCE. 

1.  Endeavouring  to  seduce  a  soldier  from  his 
allegiance,  under  37  Geo.  3,  c.  70,  s.  1, 
cii. 


ARSON. 

1.  For  setting  fire  to  a  house,  with  intent  to 

injure  anv  person  (7  Will.  4  &  1  Vict. 
c.  89>  s.  3;,  cii. 

2.  For  setting  fire  to  a  church  or  chapel 

(7  Will.  4  &  1  Vict  c.  89,  s.  3),  ciii. 

3.  For  setting  fire  to  a  house,  some  person 

being  therein  (7  Will.  4  &  1  Vict.  c.  89, 
8. 2),  ciii. 

4.  For  setting  fire  to  a  gaol  (sea  Reg,  v, 

Connor,  2  Cox  C.  C.  65),  civ. 


No. 

5.  For  setting  fire  to  a  railway  station,  &e. 

under  ttie  first  clause  of  14  &  15  Vict, 
c.  19>  8.  8,  civ. 

6.  For  setting  fire  to  a  coal  mine  (7  Will.  4 

&  1  Vict.  c.  89,  8.  9)t  civ. 

7.  For  setting  fire  to  a  ship  (7  WiU.  4  & 

1  Vict.  c.  89,  s.  6),  cv. 

8.  For  setting  fire  to  a  ship  with  intent  to 

prejudice   the    owner   or    underwriter 
(7  wm.  4  &  1  Vict.  c.  89,  8.  6),  cv. 

9.  For  setting  fire  to  ships  of  war,  &c.  cv. 

10.  For  setting  fire  to  a  ship,  with  intent  to 

murder  (7  Will.  4&  1  Vict  c  89,  s.  4), 
cvi. 

11.  For  setting  fire  to  stacks  of  com,  &c. 

(7  Will.  4  &  1  Vict.  c.  89,  8. 10),  cvL 

12.  For  setting  fire  to  farm  produce,  &c  in 

fium  buildings  (7  &  8  Vict  c.  62,  s.  2), 
cvii. 

13.  For  setting  fire  to  crops  (7  &  8  Geo.  4, 

C.30,  8.  17),  ovii. 


AITEMPTS  TO  COMMIT  OFFENCES. 

1.  For  attempting  to  set  fire  to  buildings,  &c 

(9  &  10  Vict.  c.  25,  8.  7).  cvii. 

2.  For  attempting  to  drown  with  intent  to 

murder  (7  Will.  4  &  1  Vict.  c.  85,  a.  3), 
cviii. 

3.  For  attempting  to   shoot  with  intent  to 

murder  (7  Will.  4  &  1  Vict  c.  85,  s.  3), 
cviii. 

4.  For  attempting  to  poison  mth  intent  to 

murder  (7  Will.  4  &  1  Vict  c  85,  a.  3), 
cix. 


BANKRUFrCY.  OFFENCES  AGAINST 
THE  LAW  OF. 

1.  Against  a  bankrupt  for  embeszling  a  part 

of  bis  estate  to  the  value  of  ten  pounds 
(12  &  13  Vict.  c.  106,  8.  251),  cix. 

2.  Against  a  bankrupt  for  not  surrendering 

(12  &  13  Vict.  c.  106,  8.  251),  ex. 

3.  Against  a  bankrupt  for  not  submitting  to 

be  examined  (12  &  13  Vict  c.   106, 
8.  251),  cxi. 


INDBX. 


CCIX 


Na 


4.  Af^aiDBt  a  bankraivt  for  not  disooTering  his 

property  (12  &  13  Vict  c.  106,  8.  251), 
oxi. 

5.  Against  a  bankrupt  for  obtaining  goods 

on  credit  by  false  pretences  (s.  263), 


cxu. 


BANKS. 

Indictment  for  destroying   river  or  sea  (see 
Rirer  Banks),  cziii. 


BIGAMY. 
Indictment  for  (9  Geo.  4,  c.  31,  s.  22),  oxiii. 


BIRTH  OF  A  CHILD. 

Indictment  for  endearouring  to  conceal  (9  Geo. 
4,  0.  31,8.  14),  cxiii. 


BRIBERY. 

Indictment  for  attempting  to  bribe  a  constable, 
cxiv. 


BRIDGES,  PUBLIC. 


Na 


1.  For  palling  down  a  public  bridge  (7  &  8 

Geo.  4,  c.  30,  8.  13),  cxv. 

2.  For  injuring  a  public  bridge  (7  &  8  Geo.  4, 

0.  30,  B.  13),  CXT. 


BURGLARY. 

1.  For  burglary  and  larceny,  cxvi. 

2.  For  burgla]7  by  breaking  out  of  a  house 

(7  &  8  Geo.  4,  c.  29,  8.  11),  cxvi. 

3.  For  burglary  in  the  workhouse  of  a  poor- 

law  union,  cxvi. 

4.  For  burglary  and  assaulting  with  intent  to 

murder   (7  Will.   4  &   1  Vict.  c.  86, 
8.  2),  cxvii. 

5.  For  burglary  and  stabbing,  &c.  (7  Will.  4 

&  1  Vict.  0.  86,  8. 2),  cxvii. 


ccx 


INDEX. 


MISCELLANEOUS  PRECEDENTS. 


No. 

106.  Indictment  for  conspiracy  to  defraud  in- 

tending emif(rant8  of  their  paBsage 
money  by  pretending  to  have  an  interest 
in  certain  ships,  Ixxxi. 

107.  Indictment  for  perjury  committed  by  a 

defendant  in  nis  answer  to  a  bill  in 
Chancery,  Ixxxv. 

108.  Indictment  against  a  bankrupt  for  not 

surrendering  under  the  12  &  13  Vict, 
c.  106,  8.  251,  xc. 
100.  Indictment  for  obtaining  goods  by  false 
pretences,  the  pretence  being  that  the 
defendant  was  bond  fide  carrying  on  a 
business  in  a  particular  shop,  and  that 
he  required  goods  in  the  regular  course 
of  such  business ;  whereas,  in  fact,  the 
shop  was  taken  with  no  other  object 
than  fraudulently  to  obtain  credit,  xciv. 

110.  Indictment  for  perjury  committed  upon 

the  trial  of  an  election  petition  before  a 
committee  of  the  House  of  Commons, 
cxviii. 

111.  Indictment  under  the  Bankrupt  Law  Con- 

solidation Act  against  a  bankrupt  for 
not  surrendering  upon  the  days  duly 
appointed  for  that  purpose,  cxzviii. 

112.  Inaictment  under  the  Bankrupt  Law  Con- 

solidation Act  against  a  bankrupt  for 


No. 


113. 


114. 


115. 


116. 


1X7. 


removing,  concealing  and  embezzling 
his  property,  with  intent  to  defraud  hb 
creditors,  cxxxiii. 

Indictment  for  dog  stealing  under  8  &  9 
Vict.  c.  47,  s.  2,  cxxxvii. 

Indictment  for  stealing  a  quantity  of  base 
coin,  cxxxvii 

Indictment  against  a  defendant  for  ob- 
taining money  by  falsely  pretending  that 
he  had  authority  from  a  creditor  to 
receive  a  sum  of  money  from  a  debtor 
— ^with  counts  for  soliciting  the  debtor 
to  conspire  with  him  falsely  to  pretend 
to  the  creditor  that  the  debt  had  been 
discharged,  cxxxviii. 

Indictment  for  peijury,  committed  before 
a  judge  of  a  provincial  County  Court, 
on  an  application  by  the  defendant  to 
be  discharged  from  a  certain  prison, 
where  he  was  in  custody  under  an  order 
of  the  High  Court  of  Chancery,  for  a 
contempt  of  that  court,  cxli. 

Indictment  against  two  defendants  for 
obtaining  goods  by  falsely  pretending 
that  one  of  them  was  of  a  certain  trade, 
and  a  respectable  and  responsible  per- 
son ;  with  counts  for  conspiracy,  dviL 


INDEX. 
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NEW  STATUTES. 


16  Vict.  c.  2.  An  Act  to  amend  an  Act  of  the 
First  Year  of  King  George  the  Fourth,  for 
the  further  prevention  of  forging  and  coun- 
terfeiting Bank  Notes,  dzi. 

16  Vict.  c.  30.  An  Act  for  the  better  Preven- 
tion and  Punishment  of  aggravated  Assaults 
upon  Women  and  Children,  and  for  prevent- 
ing Delay  and  Expense  in  the  Administration 
of  certain  parts  of  the  Criminal  Law, 
cxlii. 

16  &  17  Vict.  c.  43.  An  Act  for  enabling  the 
Justices  of  Counties  to  contract  in  certain 
Cases  for  the  Maintenance  and  Confinement 
of  convicted  Prisoners  in  the  Gaols  of  ad- 
joining Counties,  clxv. 

16  &  17  Vict.  c.  99.  An  Act  to  substitute,  in 
certain  cases,  other  Punishment  in  lieu  of 
Transportation,  clxvi. 

16  &  17  Vict.  c.  102.  An  Act  to  prevent  the 
defacing  of  the  current  Coin  of  the  Realm, 
clxiz. 

16  &  17  Vict.  c.  118.  An  Act  to  amend  an 
Act  of  the  seventh  year  of  Her  Mijesty  for 


the  better  Apprehension  of  certain  OfiPenders 
clxx. 

16  &  17  Vict.  c.  121.  An  Act  for  providing 
Places  of  Confinement  in  England  or  Wales 
for  Female  OfiPenders  under  Sentence  or 
Order  of  Transportation,  clxxi. 

17  &  18  Vict.  c.  83.  An  Act  to  amend  the 
Laws  relating  to  the  Stamp  Duties,  clxxiii. 

17  &  18  Vict.  c.  86.  An  Act  for  the  better 
Care  and  Reformation  of  Youthful  OfiPenders 
in  Great  Britain,  clxxiii. 

17  &  18  Vict.  c.  102.  An  Act  to  consolidate 
and  amend  the  Laws  relating  to  Bribeiy, 
Treating,  and  undue  Influence  at  Elections 
of  Members  of  Parliament,  clxxv. 

17  &  18  Vict.  c.  104.  An  Act  to  amend  and 
consolidate  the  Acts  relating  to  Merchant 
Shipping,  clxxix. 

17  &  18  Vict.  c.  123.  An  Act  to  render  any 
dealing  with  Securities  issued  during  the 
present  War  between  Russia  and  England 
by  the  Russian  Government  a  Misdemeanor, 
cUxxiii. 
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